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PREFACE 


This  supplement  is  prepared  on  the  plan  devised  and  worked 
out  by  Edward  F.  White,  editor-in-chief  of  the  publishers'  staff, 
in  the  supplements  to  Thompson  on  Negligence  and  Thompson 
on  Q)rporations,  which  have  been  widely  used  for  several  years 
and  generally  approved.  It  brings  the  original  work  down  to 
date  in  such  a  manner  as  to  oflFer  nearly  all  the  advantages  of  a 
complete  new  edition  of  the  entire  set  at  a  very  small  fraction  of 
its  cost.  It  seems  to  be  the  ideal  way  to  keep  such  a  text-book 
up  to  date  and  enable  the  attorney  to  find  most  readily,  with 
least  trouble  and  expense,  the  later  authorities,  and  the  present 
state  of  the  law. 

The  original  sections  are  taken  up  one  by  one  in  their  regular 
order  as  numbered,  and  the  supporting  authorities  are  cited  and 
changes  or  modifications  and  new  applications  of  the  law  are 

carefully  noted.     This  makes  it  very  easy  to  find  the  law  and 

•  •  • 

authorities  upon  the  particular  subject  or  phase  of  the  subject  that 
may  be  under  consideration.  An  unusually  full  index,  covering 
both  text  and  notes,  and  based  on  the  descriptive  word  plan  as 
well  as  the  ordinary  method,  is  a  further  aid,  especially  where 
new  sections  have  been  added  in  order  to  present  new  points  de- 
cided since  the  original  work  was  published. 

The  author  is  gratified  at  the  wide  use  of  the  original  work  by 
the  bar  of  the  country  and  by  its  adoption  by  the  bench  as  evi- 
denced by  citations  by  courts  of  last  resort,  and  he  offers  this 
supplement  in  the  confident  belief  that  it  will  materially  add  to 

the  usefulness  of  the  set. 

W.  F.  Elliott. 
Indianapolis,  September  2,  1918. 
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SUPPLEMENT- 

TO  THE 


LAW  OF  CONTRACTS 


CHAPTER  I 


NATURE  AND  ELEMENTS 


§  !•  Definition,— A  contract  is  an  agreement  between 
two  or  more  parties  for  a  sufficient  consideration,  to  do  or  not  to 
do  a  particular  thing.^ 

§2.  Quasi  contracts,— A  quasi  or  constructive  contract 
is  not  a  true  contract  and  does  not  depend  on  the  intention  or 
agreement  of  the  parties,  but  is  an  obligation  created  by  law  and 
rests  upon  the  equitable  principle  that  a  person  shall  not  be  al- 
lowed to  enrich  himself  unjustly  at  the  expense  of  another;  so 
that  duty,  and  not  a  promise  or  agreement  or  intention  of  the 
person  sought  to  be  charged,  defines  it.*  Although  a  judgment 
is  not  logically  or  strictly  a  contract,  yet  a  few  courts  and  text 
writers  have  taken  the  opposite  view,  and  for  some  purposes  and 
under  some  statutes  a  judgment  is  treated  as  a  contract.* 

^Weishut  V.  Layton,  28  Del.  364,  be  bound,  as  distinguished  from  a 
93  Atl.  1057 ;  People  v.  Dummer,  274  contract  imputed  to  such  party :  Ben- 
lU.  637,  113  N.  E.  933.  934.  For  ner  Line  v.  Pendleton,  217  Fed.  497, 
other  definitions  and  decisions  as  to  133  C.  C  A.  349.  A  mere  receipt  is 
the  meaning  of  the  term  "contract"  an  admission  only  and  not  a  con- 
in  various  connections,  see  Saun-  tract:  Robertson  v.  Vandeventer 
dcrs  V.  Busch-Everett  Co.,  138  La.  (Okla.),  152  Pac.  107. 
1049.  71  So.  153 :  Southern  Realty  « Miller  v.  Schloss,  218  N.  Y.  400, 
0).  V.  Tchula  Cooperative  Stores  113  N.  E.  327 ,  339,  See  also  Brown's 
(Miss.),  75  So.  121;  Krippendorf-  Estate  v.  Stair,  25  Colo.  App.  140, 
Dittman  Co.  v.  Hunt  &c.  Mercantile  136  Pac.  1003;  People  v.  Dummer, 
Co.  (Mo.  App.),  190  S.  W.  44;  Bach-  274  111.  637,  113  N.  E.  934.  See  and 
man  v.  Travelers'  Ins.  Co.  (N.  H.),  compare  Baylis  v.  Bishop  of  London, 
97  Alt  223;  Jefferson  v.  Cook  1  L.  R.  (1913)  Ch.  D.  127. 
(Okla,),  155  Pac.  852.  A  "personal  » Butler  v.  Kockwell,  17  Colo.  290, 
contract"  is  held  to  be  a  contract  29  Pac.  458,  17  L.  R.  A.  611,  and 
made  by  the  person  or  corporation  to  note ;    Morse    v.    Toppan,    3    Gray 

1 


§    3]  COjTTflACTS  [1    Supp, 

§  3.    Statutory  ot^ligations/ 

§4.  The  agresement. — ^There  must  be  a  meeting  of  the 
minds  of  the^paitres  in  agreement,  or,  in  other  words,  an  in- 
tention comifiohto  both  which  must  be  communicated  and  as- 

4 

sente(^tp ;  )md  the  things  the  minds  agree  upon  is  thei:x>ntract.' 
,    ■§;S.--'  The  obligation.* 

■ 

-*.\;''§6,    Concurrence    of    agreement    and    obligation.— An 

'*.  '  agreement  does  not  necessarily  amount  to  a  contract,  for  it  is 
necessary,  in  order  to  constitute  a  contract,  that  the  agreement 
should  produce  a  legal  binding  result  upon  the  relations  of  the 
parties/ 

(Mass.)  411;  Sawyer  v.  Vilas,  19  Vt  •A  buyer  of  corporate  property,  in 

43;   Childs  v.   Harris   Mfg.   Co.,  68  notifying     an      unsecured     creditor 

Wis.  231  f  32  N.  W.  43.     See  also  thereof  and  stating  that  he  believes 

post  8  2747.                                    *  that  he  will  be  able  to  offer  the  credi- 

*  Provident  Gold  Min.  Co.  v.  tor  a  settlement  in  full,  does  not 
Haynes,  173  Cal.  44,  159  Pac.  155;  thereby  promise  to  pay  the  debt  and 
Johnson  v.  Morgan  (Iowa),  160  N.  thus  create  a  contractual  obligation: 
W.  2.  Graham  Paper  Co.  v.  Williams  (Tex. 

*  Springfield  Fire  &c  Ins.  Co.  v.  Civ.  App.),  175  S.  W.  803.  Where 
Snowden  (Ky.),  191  S.  W.  439.  "An  there  was  a  contract  under  which 
agreement  is  a  coming  together  of  plaintiff  was  to  transfer  all  passeng- 
parties  in  opinion  or  determination;  ers  and  baggage  from  the  station  of 
the  tmion  of  two  or  more  minds  in  a  defendant  road  to  another  station  in 
thing  done,  or  to  be  done;  a  mutual  the  city,  it  was  held  that  there  was 
assent  to  do  a  thing:"  Carter  v.  an  implied  obligation  on  the  part  of 
Prairie  Oil  &  Gas  Co.  (Okla.),  160  defendant  to  present  such  pas- 
Pac.  319.  A  "contract"  is  the  thing  sengers  for  transportation,  and 
upon  which  two  or  more  parties  that  for  breach  of  this  plaintiff 
agree:  Southern  R.  Co.  v.  Hunts-  might  recover:  Chicago,  &c  R. 
ville  Lumber  Co.,  191  Ala.  333,  67  Co.  v.  Martin  (Tex.  Civ.  App.), 
So.  695.  It  is  said  in  a  Georgia  case  163  S.  W.  313.  The  fact  that  one 
that  a  "contract"  is  an  agreement  be-  contracting  party  received  a  portion 
tween  tv/o  or  more  parties  for  the  of  the  profits  of  the  business  for  his 
doing  or  not  doing  of  some  specified  services  does  not  necessarily  obligate 
thing,  and  that  there  is  no  difference  him  for  debts  of  the  business:  Falk 
between  a  contract  and  an  agreement :  v.  La  Grange  Cigar  Co.,  15  Ga.  App. 
Douglass  V.  W.  L.  Williams  Art  Co.,  564,  84  S.  E.  93. 

143  Ga.  846^  85  S.  E.  993.    And  in  a  ^  Tucker  v.   Pete  Sheeran  Bro.  & 

Kentucky   case    it    is    said    that    an  Co..  155  Ky.  670,  160  S.  W.  176.    A 

"agreement"  consists  in  two  persons  mere  promise  by  an  employer  to  an 

being  of  the  same  mind  concerning  employ^  to  make  a  new  contract  with 

the  matter  agreed  upon :     Tucker  v.  him  in  the  future  with  respect  to  his 

Pete   Sheeran   Bro.   &   Co.,    155   Ky.  compensation    or    to    make    him    a 

670,  160  S.  W.  176.     The  minds  of  future  gift  does  not  create  a  legal 

the  contracting  parties  must  meet  at  contractual     obligation:      Berry     v. 

the  same  time,  on  the  same  subject-  Hooper's   Estate,   179  Mich.  6/,    146 

matter,  in  the  same  sense :     Georgia  N.  W.  275. 
Southern  &  F.  R.  Co.  v.  Adeeb,  15 
Ga«  App.  831,  84  S.  E.  323. 


CHAPTER  II 


DEVELOPMENT   AND   CLASSIFICATION 

§  13.    How  contracts  may  originate/ 

§  14.  Bilateral  and  unilateral  contracts.' — A  unilateral 
contract,  as  the  term  is  often  used,  is  one  in  which  only  one  of 
the  parties  is  bound  to  perform,  and  the  rights  of  the  partief 
thereunder  exist  only  at  the  option  of  the  other.  It  is  not  uni- 
lateral merely  because  the  benefits  or  liabilities  of  the  respective 
parties  are  unequal,  nor  when  either  can  compel  the  other  to 
perform  his  part  as  stipulated ;  but  an  order  which  stipulates  that 
the  seller's  liability  for  failure  to  deliver  the  article  as  ordered 
is  limited  to  the  mere  repayment  of  such  part  of  the  purchase- 
price  as  is  paid  as  a  cash  deposit  is  unilateral,  and  so  lacking  in 
mutuality  as  to  be  unenforcible.*    So,  where  the  purchaser  has 

^  [Main  section  cited  in  Aylesworth  its  negligence,  is  not  a  unilateral  con- 

V.  Aylesworth  (Ind.  App.)»  106  N.  E.  tract,  but  a  promise  for  a  promise: 

907.  911.]  Texas  Seed  &c.  Co.  v.  Chicago  Set 

See  also  Chudnovski  v.  Eckels,  232  &c.  Co.  (Tex.  Civ.  App.),  187  S.  W. 

111.  312.  83  N.  E.  846,  and  illustrations  747.    But  see  for  contract  held  uni- 

in  opinion    in   Gulf   &c.    R,    Co.    v.  lateral  where  right  to  reject  any  or 

Goodman   (Tex.  Civ.  App.),   189  S.  all  of  work  was  reserved :  Griffiths  v. 

W.  326,327.  Sanitary   Dist.   of   Chicago.    174  lU: 

^See  post,  S§  180,  231,  231a,  231b,  App.    100.     Under    a    contract    be- 

and    see    also     Brown     v.     Wilson  tween  an  electric  light  company  and 

(Okla.),  160  Pac.  94,  L.  R.  A.  1917B,  one  operating  ^  box  factory,  giving 

1184  and  note,   as  to   whether   sur-  the    former    the    right*  to    use    for 

render  clause  in  oil  or  gas  lease  rend-  fuel  any  refuse  of  the  box   factory 

crs  it  unilateral.  which  it  did  not  require,  it  was  held, 

^Haynes  Auto  Co.  v.  Turner,  18  that  the  latter  was  not  bound  to 
Ga.  App.  22,  88  S.  E.  717.  See  also  operate  its  factory  so  as  to  furnish 
Georgia  Fruit  Exchange  v.  Turnip-  such  refuse  for  fuel:  Loyalton  Elec- 
secd,  9  Ala.  App.  123,  62  So.  542.  trie  Light  Co.  v.  California  Pine  Box 
The  fact  that  letters  of  the  vendor  &c.  Co.,  22  Cal.  App.  75,  133  Pac 
evidencing  a  contract  of  sale  do  not  323.  A  unilateral  contract  to  buy  be- 
hind the  purchaser  to  pay  does  not  comes  binding  when  acted  on  by  both 
make  the  contract  unilateral,  where  parties :  Robson  v.  N.  J.  Weil  &  Co., 
such  letters  merely  confirm  an  142  Ga.  429,  83  S.  E.  207.  See  also 
agreement  for  the  sale:  Holt  v.  Pullman  Co.  v.  Meyer,  195  Ala.  397, 
Wellons,  163  N.  Car.  124,  79  S.  E.  70  So.  763 ;  Watson  v.  Vollentine,  183 
450L  a  contract  for  the  sale  of  III.  App.  559.  But  compare  Rehm- 
onion  sets  to  be  grown  "subject  to  Zeiher  Co.  v.  F.  G.  Walker  Co.,  156 
crop"  and  providing  that  the  seller  Ky.  6,  160  S.  W.  777,  49  L.  R.  A. 
should  not  be  held  to  delivery  if  (N.  S.)  694.  Where  the  money  con- 
onion  sets  were  damaged  or  destroy-  sideration  named  in  a  unilateral  con- 
ed from  any  cause  not  resulting  from  tract  remains  unpaid,  a  promise  by 


^ 


§    14]  CONTRACTS  [1    Supp. 

established  no  trade  in  a  private  brand  which  would  fix  with  any 
degree  of  certainty  the  quantity  necessary  to  supply  the  de- 
mand, an  agreement  to  sell  a  specified  quantity  of  an  article  under 
such  brand  each  year  for  several  years,  with  a  stipulation  that 
if,  for  any  unforeseen  reason,  the  buyer  can  not  use  the  entire 
amount  he  shall  be  released  from  the  contract  for  the  amoimt 
desired,  the  agreement  is  unenforcible  for  lack  of  mutuality/ 
And  an  agreement  to  purchase  a  certain  number  of  motor  cars 
each  month  during  a  specified  term  which  does  not  obligate  the 
manufacturer  to  furnish  the  cars,  is  not  only  unilateral  and  un- 
enforcible for  lack  of  mutuality  but  is  also  unenforcible  as  a  bind- 
ing contract,  in  any  event,  where  it  also  contains  a  provision  that 
it  may  be  terminated  by  either  party  on  fifteen  days'  notice,  which 
shall  act  at  once  as  a  cancellation  of  all  orders  for  cars  not  de- 
livered prior  thereto.*^  Agreements  where  the  obligation  is  only 
on  one  side  are  often  called  unilateral  contracts  and  held  unen- 
forcible for  lack  of  mutuality.®  But  a  contract  to  furnish  a 
certain  article  or  quantity  or  amount  of  it,  or  all  that  may  be 
needed  in  a  certain  business  during  a  specified  time,  or  the  like, 
may  import  an  agreement  to  accept  as  well  as  to  deliver,  and 
where  the  business  is  established  so  that  the  amount  or  quantity 
is  ascertainable  at  least  approximately  and  with  some  reasonable 
degree  of  certainty,  such  a  contract  is  usually  upheld  as  not 
merely  unilateral  or  lacking  in  mutuality/ 

implication    to    pay    arises :      Bibel-  not  agree  to  take,  for  a  specified  time 

hausen  v.  Bibclhausen,  159  Wis.  365,  the  contract  is  unilateraj  and  termi- 

150  N.  W.  516.  nable  at  will:    Mutual  Film  Corp.  v. 

4  Rehm-Zeiher  Co.  v.  F.  G.  Walker  Morris  (Tex.  Civ.  App.),  184  S.  W. 

Co.,  156  Ky.  6,  160  S.  W.  Ill,  49  L.  1060. 
R.  A.  (N.  S.)  694.  ^  Crane  v.  C.  Crane  &  Co.,  105  Fed. 

»  Ellis  V.  Dodge  Bros..  237  Fed.  860,  869,  45  C.  C.  A.  96 ;  Klipstein  v.  Al- 

867.    See  also  White  Co.  v.  American  len,  123  Fed.  992 ;  Sterling  Coal  Co. 

Motor-Car  Co.,  11  Ga.  App.  285,  75  v.   Silver  Spring  Bleaching  &c.  Co., 

S.  E.  345.  162  Fed.  848,  89  C.  C.  A.  520 ;  Golden 

«In  addition  to  the  cases  cited  in  Cycle  Min.  Co.  v.  Rapson  Coal  Min. 
preceding  notes  to  this  section,  see  Co.,  188  Fed.  179,  112  C.  C.  A.  95; 
also  Campfield  v.  Sauer,  164  Fed.  833,  Stuart  v.  Home  Tel.  Co.,  161  Mich. 
91  C.  C.  A.  304;  189  Fed.  576,  111  C.  123,  125  N.  W.  720,  and  other  cases 
C.  A.  14,  38  L.  R.  A.  (N.  S.)  837n;  cited  in  opinion  in  Rehm-Zeiher  Co. 
Velie  Motor  Car  Co.  v.  Kopmeier  v.  F.  G.  Walker  Co.,  156  Ky.  6,  160  S. 
Motor-Car  Co.,  194  Fed.  324,  114  C  W.  Ill,  49  L.  R.  A.  (N.  S.)  694;  and 
C.  A.  284;  Oakland  Motor-Car  Co.  v.  in  notes  in  43  L.  R.  A.  (N.  S.)  730, 
Indiana  Automobile  Co.,  201  Fed.  and  11  L.  R.  A.  (N.  S.)  713.  See 
499,  121  C.  C.  A.  319;  The  Gleaner,  also  Meier  Dental  Mfg.  Co.  v.  Smith, 
240  Fed.  163;  Bessire  &  Co.  v.  Corn  237  Fed.  563,  150  C.  C.  A.  445,  and 
Products  Mfg.  Co.,  47  Ind.  App.  298,  post,  §§  180,  231.  A  contract  for  es- 
94  N.  E.  353.  Where  defendant  tablishment  of  an  agency  and  pur- 
agrees  to   furnish,  but  plaintiffs   do  chase  of  a  certain  number  of  auto- 
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1  HI   Cont.]       DEVELOPMENT   AND   CLASSIFICATION  [§18 

§  15.  Executory  and  executed  contracts. — An  executed 
contract  is  one  where  nothing  remains  to  be  done  by  either  party, 
while  an  executory  contract  is  one  where  something  remains  to 
be  done  by  one  or  more  of  the  parties.®  A  contract  may  be 
executed  as  to  one  of  the  parties  and  executory  as  to  the  other.® 
Although  a  contract  of  bargain  and  sale  is  not  ordinarily  an 
executed  contract  until  the  thing  sold  passes  from  the  seller  to 
the  purchaser,  yet  it  may  be  otherwise  stipulated,  and  where  it 
is  stipulated  that  the  goods  are  to  be  shipped  "to  the  seller's  or- 
der notify  purchaser,"  and  draft  made  with  bill  of  lading  at- 
tached, and  it  is  the  intention  of  the  parties  that  the  title  shall 
not  pass  until  the  draft  is  paid,  the  contract  as  to  the  seller  be- 
comes executed  when  the  goods  are  delivered  at  the  designated 
place,  notice  given  of  their  arrival  and  the  draft  with  bill  of 
lading  properly  indorsed  is  tendered  to  the  purchaser  for  accept- 


ance.^*^ 


§  16.  Specialties  and  simple  or  parol  contracts. — Parol 
contracts  are  those  which  are  made  verbally  or  in  writing  not 
under  seal  as  distinguished  from  those  made  under  seal.^* 

§  18.    Express  and  implied  contracts.^ 


12 


mobiles,  but  providing  that  the  dealer  of  a  certain  sum  to  release  the  other 

shall  not  be  liable  for  any  failure  of  from  any  claim  against  him  is  not 

performance  due  to  fires,  etc.,  or  any  wholly  executory :    Miller  v.  Duntley, 

other  cause  whatsoever  is  not  unilat-  182  111.  App.  205. 

eral:    Wood  v.  Glens  Falls  Automo-  ^®  Southern    States    Co.    v.    Long 

bile  Co.,  174  App.  Div.  830,  161  N.  Y.  (Ala.    App.),    73    So.    148    (citing 

S.  808.  Loval  v.  Wolf,  179  Ala.  505,  60  So. 

^  McCutchen    v.    Klaes,    26    Colo.  298  on  first  branch  of  the  proposition, 

App.  J74,  143  Pac  143.    An  executed  and  Johnson  v.  Carden,  187  Ala.  142, 

contract  is  one  fully  performed  since  65  So.  813,  and  Cleveland  v.  Heiden- 

it  was  made,  or  at  the  time  it  was  heimer   (Tex.  Civ.  App.),  44  S.  W. 

made,  so  that  nothing  remains  to  be  551  in  support  of  the  decision  that  the 

done  on   either   side:     Williams   v.  contract  was  executed  on  the  part  of 

Philadelphia      Rapid     Transit      Co.  the  seller). 

(Pa.),  101  Atl.  748.  "  Kime  v.   Tobyhanna   Creek   Ice 

•Southern  States  Co.  v.  Long  Co.,  240  Pa.  61,  87  Atl.  278.  A  spe- 
(Ala.  App.),  73  So.  148;  Omaha  cial  contract  may  rest  in  parol,  and 
Lumber  Co.  v.  Co-operative  Inv.  Co.,  does  not  mean  the  same  as  a  specialty 
55  Colo.  271,  133  Pac  1112.  Where  or  a  contract  by  specialty:  Midland 
one  party  grants  easement  in  consid* .  Roofing  Mfg.  Co.  v.  Pickens,  96  S. 
eration  of  things  to  be  performed  by  Car.  ZSS,  80  S.  £.  484. 
the  other,  the  contract  as  to  the  **  Mobile  Light  &c  Co.  v.  Cope- 
former  is  executed,  and  is  executory  land  (Ala.  App.)>  73  So.  131;  Gulf 
and  binding  as  to  the  latter:  Gal-  &c.  R.  Co.  v.  (joodman  (Tex. 
breath  Gas  Cx).  v.  Lindsey  (Okla.),  Civ.  App.),  189  S.  W.  326,  327.  The 
161  Pac.  826l  A  contract,  signed  by  courts  recognize  two  classes  of  im- 
both  parties  and  delivered,  whereby  plied  contracts,  namely,  contracts  im- 
one  of  them  agrees  upon  the  payment  plied  in  fact  and  evidenced  by  the 


§    19]                                                 CONTRACTS  [1    Supp. 

§19.    Valid,  void  and  voidable  contracts — ^Unenforcible 
contracts." 

acts  of  the  parties,  rather  than  by  Joseph,  184  Ind.  228,  108  N.  E.  774. 
their  verbal  or  written  words,  and  A  "quasi  contract"  is  a  constructive 
contracts  implied  by  the  law  where  contract  which  is  implied  by  law  to 
none  in  fact  exist ;  and  a  contract  can  enforce  legal  duties  by  action  ex  con- 
not  be  implied  in  fact  where  the  facts  tractu,  where  an  express  or  implied 
are  inconsistent  with  its  existence,  contract  does  not  actually  exist  in 
where  there  is  an  express  contract  fact:  Brown's  Estate  v.  Stair,  25 
covering  the  subject-matter,  against  Colo.  App.  140,  136  Pac  1003.  For 
the  intention  or  understanding  of  die  constructive  contract  to  pay  attorne/s 
parties,  or  where  an  express  promise  fees,  see:  Caldwell  v.  Stalcup  (Tex. 
would  be  contrary  to  law:  Miller  v.  Civ.  App.)f  166  S.  W.  110.  Con- 
Schloss,  218  N.  Y.  400,  113  N.  E.  tracts  raised  by  the  law  on  equitable 
337,  "There  are  two  kinds  of  im-  grounds,  usually  called  quasi  con- 
plied  contracts:  First,  where  the  tracts,  are  not  true  contracts  in  that 
minds  of  the  parties  meet  in  an  un-  they  are  not  created  by  the  parties, 
expressed  agreement ;  and,  second,  but  are  implied  by  law  without  refer- 
where  there  is  no  meeting  of  the  ence  to,  and  sometimes  against,  the 
minds  in  fact" :  Morse  v.  lunncy,  87  intention  of  the  party  bound :  Morse 
Vt  445,  89  Alt.  865 ;  Underbill  v.  Rut-  v.  Kenney,  87  Vt.  445.  89  Atl.  865. 
land  R.  Co.  (Vt),  98  Atl  1017.  ''In  "Owens  v.  Cocroft,  14  Ga.  App. 
express  oral  contracts,  the  intention  322,  80  S.  E.  906;  Dolliver  v.  Granite 
of  the  parties  is  evidenced  by  words;  State  Fire  Ins.  Co.,  Ill  Maine  275, 
while  in  implied  contracts  the  agree-  89  Atl.  8,  50  L.  R.  A.  (N.  S.)  1106, 
ment  is  inferred  from  the  acts  of  Ann.  Gas.  1916Q  765ii. 
the  parties;"  A.  J.  Yawger  &  Co.  v. 
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CHAPTER  III 


OFFER  AND  ACCEPTANCE 

§  25,  In  general. — An  unaccepted  offer  or  proposal  does 
not  constitute  a  contract* 

§26.  Aggregatio  mentitim  —  Mutuality.  —  The  parties 
must  mutually  assent  and  there  must  be  an  intention  common  to 
both,  or  all,  who  are  bound.*  There  must  be  mutuality  so  that 
the  contract  will  be  binding  on  both  parties,  and  it  does  not 
become  binding  until  a  proposition  is  made  upon  one  side  and 
accepted  upon  the  other.* 

§  27.    Nature  of  ofiFer — Obligation/ 

iMcGowin  Lumber  &c.  Co.  v.  R.  N.  E.  88,  L.  R.  A.  1915C,  256;  Ward 
J,  &  B.  F.  Camp  Lumber  Co.,  192  v.  Erie  R.  Co.,  87  Misc.  365,  149  N.  Y. 
Ala.  35,  68  So.  263 ;  Hankins  v.  S.  717 ;  Krause  v.  Krause,  30  N.  Dak. 
Young  (Iowa),  156  N.  W.  380.  54,  151  N.  W.  991.  A  written  state- 
Where  an  offer  requires  a  reciprocal  ment  that  the  signer  of  a  paper  in- 
promise  from  the  party  to  whom  the  tended  to  pay  a  certain  sum  out  of 
offer  is  made,  there  is  no  agreement,  the  proceeds  of  certain  land  is  not  a 
unless  the  latter  communicates  his  ac-  binding  contract,  there  being  no  as- 
ceptance  of  the  offer:  Kentudar  sent  to  it  by  the  payee  named  there- 
Portland  Cement  &c  Co.  v.  Steckel,  in :  Narganes  v.  Madan's  Estate,  161 
164  Ky.  420,  175  S.  W.  663.  An  offer  App.  Div.  563,  146  N.  Y.  S.  922. 
must  be  accepted  in  order  to  create  a  When  a  proposal  to  perform  labor  is 
contract:  Tyng  v.  Converse,  180  definite  and  unconditional,  and  there 
Mich.  195,  146  N.  W.  629.  A  clause  is  a  like  acceptance,  there  is  no  lack 
in  hay-cutting  contract,  "Also  said  L  of  mutuality :  McGuire  v.  Old  Sweet 
agrees  to  bale  ♦  ♦  ♦  said  hay  for  a  Springs  Co.,  73  W.  Va.  321,  79  S. 
further  price  of  $2.50  per  ton,"  has  E.  350. 

been  held  a  mere  unaccepted  offer,        'Crosbie  v.  Brewer    (Okla.)f   158 

and  not  a  binding  contract :  Lemler  v.  Pac.  388.    Where  a  contract  for  im- 

Bord,  80  Ore.  224,  156  Pac  427,  1034.  provement  of  street  was  embodied  in 

*  Springfield   Fire   &c.   Ins.   Co.   v.  a  letter  addressed  to  two  owners  of 

Snowden  (Ky.),  191  S.  W.  439,  441.  property  fronting  thereon,  it  was  held 

Unless  there  is  a  meeting  of  minds,  a  to    lack   mutuality   as    to    the    third 

mutual  assent,  there  is  no  valid  con-  owner  whom  the  contractors  intended 

tract:     McGowin  Lumber  &c.  Co.  v.  to  bind  for  the  entire  work:    Tryon 

R  J.  &  B.  F.  Camp  Lumber  Co.,  192  v.  Clinch  (Cal.  App.),  162  Pac.  428. 

Ala.  35,  68  So.  263.    Grogan  v.  Trav-  See  also  Stead  v.  Sampson  (Iowa), 

elcrs*  Ins.  Ck).,  25  Colo.  App.  517,  139  155  N.  W.  978 ;  Harang  v.  Ragan.  134 

Pac.  1045 ;  Ross  v.  Savage,  66  Fla.  La.  201,  63  So.  875 ;  Pocket  v.  Almon 

106,  63   So.  148;  Sears,  Roebuck  &  (Vt),  96  Atl.  421. 
Co.   v.  Winchester   Repeating  Arms        *  There   are   contracts   to   make   a 

Co.,    178    III    App.    318;    Tucker    v.  contract     if     one     party     thereafter 

Sheeran,  155  Ky.  670,  160  S.  W.  176;  chooses  so  to  do:    American  &c.  Co. 

Kelly  Asphalt   Block   Co.  v.   Barber  v.  Simon,  140  Fed.  529,  72  C  C.  A. 

Asphalt  Pav.  Co.,  211  N.  Y.  68,  105  45;  153  Fed.  1020,  82  C  C.  A.  675. 


§    29]  CONTRACTS  [1    Supp. 

§  29.  Offer  may  prescribe  form  of  acceptance. — ^The  man- 
ner of  acceptance  may  be  specified  in  an  offer,  and  it  may  provide 
that  the  contract  shall  be  binding  only  when  the  acceptance  is  re- 
ceived.* 

§  30.    Offer  must  not  be  uncertain.* 

§  31.    Offer  that  may  be  made  certain.^ 

§  32.  Offer  need  not  be  made  to  a  particular  ascertained 
person. — An  offer  may  be  made  to  the  public  generally  or  to 
a  particular  class  of  persons  as  well  as  to  a  particular  individual." 

§  33.    Revocation  of  offer.® 

"But  such  singularity  must  appear  in  that  they  did  not  consider  such  con- 

the   contract   made;   the   incomplete-  tract  as  having  been  made:    Rankin 

ness  must  there  be  completely  appar-  v.  Collins,  40  App.  D.  C.  211.     But 

ent;  it  can  not  be  created  by  parol":  compare   State  v.   Sapulpa    (Okla.), 

Bijur  Motor  &c.  Co.  v.  Eclipse  Mach.  160  Pac.  489. 

Co.,  243  Fed.  600,  604.  ^  Davis  Laundry  &c  Co.  v.  Whit- 
's Mercer  Elec.  Mfg.  Co.  V.  Con-  more,  92  Ohio  St  44,  110  N.  E. 
necticut  Elec.  Mfg.  Co.,  87  Conn.  691,  518,  Ann.  Cas.  1917C,  988. 
89  Atl.  909.  An  offer  contemplating  a  ^Zwolanck  v.  Baker  Mfg.  Co.,  150 
formal  written  acceptance  as  a  con-  Wis.  517,  137  N.  W.  769,  44  L.  R.  A. 
dition  precedent,  requires  such  formal  (N.  S.)  1214n,  Ann.  Cas.  1914A, 
acceptance:      E.    C.    Atkins    &    Co.  793n. 

V.  Kirk,  1S7  111.  App.  310.  (In  this  »  Brown  v.  Farmers  &c  Nat.  Bank, 
case  a  company  made  an  offer  to  as-  76  Ore.  113,  147  Pac.  537,  Ann.  Cas. 
sume  a  lease  on  vacated  premises  in  1917B,  1041n  (offer  to  convey  realty 
consideration  that  the  offeree  would  until  accepted  is  subject  to  with- 
lease  other  premises,  the  offer  con-  drawal  and  where  the  alleged  pur- 
taining  the  words,  "We  hereby  accept  chaser  does  not  know  of  the  offer  it 
the  above  proposition,"  and  a  line  for  may  be  withdrawn  and  there  is  no 
a  signature  was  typewritten.  The  obligation  to  renew  it).  An  offer  by 
court  held  that  the  closing  of  the  a  newspaper  of  prizes  for  the  great- 
lease,  and  a  letter  to  the  company  est  number  of  votes,  a  certain  num- 
that  the  lease  had  been  signed,  were  ber  of  votes  being  given  for  each  sub- 
equivalent  to  a  formal  written  ac-  scription,  is  not  in  itself  irrevocable, 
ceptance.  and  may  be  withdrawn  at  any  time 
«Corley  v.  Ehlers  (Kans.),  163  before  it  has  been  accepted  by  some- 
Pac.  140.  The  words  "with  time  con-  thing  being  done  in  rehance  upon  it : 
cession  can  close  immediately,"  in  an  Hertz  v.  Montgomery  Journal  Pub. 
alleged  written  offer,  are  not  neces-  Co.,  9  Ala.  App.  178,  62  So.  564.  "A 
sarily  equivalent  to  sa3ring  that  "with  contract  between  two  parties,  on  a 
time  concession  will  close  immediate-  consideration,  that  an  offer  made  by 
ly,"  and,  where  it  is  shown  by  die  one  shall  remain  open  until  a  stated 
surrounding  circumstances  that  the  time  is  binding,  but,  under  Civ.  Code 
words  were  not  so  intended,  they  do  1910,  §  4230,  a  mere  offer  based  on  no 
not  constitute  such  a  certain  and  consideration  may  be  withdrawn  be- 
definite  offer  that,  even  when  uncon-  fore  actual  acceptance,  though  con- 
ditionally accepted,  they  will  con-  tinning  in  character,  or  stated  to  be 
stitute  a  binding  contract  between  the  subject  to  acceptance  until  a  given 
parties,  especially  where  the  subse-  time:"  Prior  v.  Hilton  &  IX)dge 
quent  conduct  of  the  parties  shows  Lumber  Co.,  141  Ga.  117,  80  S.  E.  559. 
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1    Ell.   Cont]  OFFER   AND   ACCEPTANCE  [§37 

§  34.  Time  in  which  to  accept." — An  offer  to  buy  requir- 
ing an  acceptance  must  be  accepted  within  a  reasonable  time  and 
a  jury  is  justified  in  finding  that  an  attempted  acceptance  thirty 
days  after  the  offer  is  not  within  a  reasonable  time.*^ 

§  35.    Lapse  of  ofiFer  and  acceptance.^' 

§36.  When  the  contract  is  complete. — ^The  contract  is. 
complete  when  a  definite  offer  is  made  on  one  side  and  uncon- 
ditionally accepted  on  the  other  while  still  open  for  acceptance.** 
WTiere  an  offer  is  definite  and  unconditionally  accepted  by  corre- 
spondence its  binding  force  is  not  affected  by  a  subsequent  letter 
of  the  party  making  the  offer  to  the  effect  that  he  can  not  "make 
out"  whether  the  contract  has  been  concluded  or  not.** 

§  37.    Acceptance  must  be  imconditional." — ^The  proposal 

"[Main  section  cited  in  Farmers  v.  Hilton  &  Dodge  Lumber  Co.,  141 

&c.  Wagon  Co.  v.  Newcomb  (Mich.),  Ga.  117,  80  S.  E.  559. 

159  N.  W.  152,   153.     Revocation  is  "  Ozzola  v.  Musolino  (Mass.),  114 

not  effective  until  received.]  N.  E.  733,    See  also  E.  C.  Atkins  & 

"  S,  F.  Bowser  &  Co.  v.  Fountain,  Co.  v.  Kirk,  187  III.  App.  310 ;  Chal- 

128  Minn.  198,  150  N.  W.  795,  L.  R.  mers  Motor  Co.  v.  Seney,  195  111.  App. 

A.  1916B,  1036n.  227.   Where  a  promise  is  in  effect  an 

"(3ook  V.  Story,  89  Wash.  109,  offer  contemplating  acceptance  by 
154  Pac  147,  Ann.  Cas.  1917C,'  985  performance  of  condition,  the  per- 
and  note.  Where  an  offer  stipulates  formance  of  condition  before  with- 
for  an  answer  by  return  mail,  the  drawal  of  offer  gives  rise  to  a  valid 
stipulation  must  be  complied  with  in  executory  contract:  Atlantic  Pebble 
order  to  hold  the  offerer:  Ackerman  Co.  v.  Lehigh  Valley  R.  Cx).  (N.  J.), 
V.  Maddux,  26  N.  Dak.  50,  143  N.  W.  98  Atl.  410.  Countermanding  an 
147.  Where  an  offer  is  not  accepted  order  after  acceptance,  whereby  the 
within  a  reasonable  time,  the  offerer  contract  was  completed,  will  not  re- 
may  regard  it  as  rejected:  McGivem  lieye  party  of  consequences  of  its 
V.  Parkhill,  195  III.  App.  343.  Where  breach  of  contract:  Bogata  Mer- 
the  party  offering  a  compromise  of  can  tile  Co.  v.  Outcault  Advertising 
liability  on  a  judgment  delayed  act-  Co.  (Tex.  .Civ.  App.),  184  S.  W.  333. 
ing  on  a  counter  proposition,  it  was  See  for  notice  oi  acceptance  of 
held  that  the  judgment  creditor  had  guaranty  of  an  account  held  un- 
the  right  to  withdraw  such  offer:  necessary  where  agreement  was  not 
Watters  v.  Hedgpetb,  172  N.  Car.  a  mere  offer  but  an  acceptance  of  a 
310,  90  S.  E.  314.  proposal  made  to  the  seller :    Staruf- 

"Sturdivant  v.  Mt  Dixie  Sanitar-  fer  v.  Koch  (Mass.),  114  N.  E.  750. 

ium  &c.  Co.  (Ala.),  72  So.  502.    Mu-  ""An  offer  must  be  accepted  un- 

tual  consent  is  necessary  to  the  crea-  equivocally  and  without  variance  to 

tion  of   a  contract,   but  it  becomes  constitute  a  completed  contract :"  Dil- 

coini>lete  and  binding  when  a  proposi-  lin-Morris   Co.   v.   Gillespie,    15    Ga. 

tion  is  made  on  one  side  and  accepted  App.  210,  82  S.  K  812 ;   Slaymaker 

on  the  other :    Wadin  v.  Czuczka,  16  Lode  Mfg.  Corp.  v.  Olmsted,  197  III 

Ariz.  371,  146  Pac  491 ;  Cal  Hirsch  App.   496.     See   also    Staackman   v. 

&C.  Co.  v.  Peru  Steel  Casting  Co.,  Gary,  197  111.  App.  601.     'To  make 

50  Ind.  App.  59,  96  N.  E,  807.  "Where  an  offer  and  acceptance  a  contract, 

a  continuing  offer  is  accepted  before  the  acceptance  must  be  unconditional, 

withdrawal,  a  contract  results" :  Prior  identical  with  the  terms  of  the  offer, 


§    38]         ,                                        CONTRACTS  [1    Supp. 

of  new  conditions  in  response  to  an  offer  operates  as  a  refusal 
rather  than  an  acceptance.^** 

§  38.    Acceptance  must  be  on  terms  of  ofiFer.^^ 

§  39.  Variance  between  oflFer  and  acceptance. — An  ac- 
ceptance must  be  on  the  terms  of  the  offer,  without  any  material 
modification,  and  it  must  not  vary  the  terms." 

§  40.     Mistake." 

§  41.     Condition  amoimts  to  rejection  of  offer.^^ 

and  in  the  mode,  at  the  place,  and  Pac.  834.     It  must  be  without  ma- 

within  the  time  expressly  or  impliedly  terial     modification     of     the     offer : 

required  by  tlie  offer:"    Morrison  v.  Hayes  v.  Possehl,  92  Kans.  609,  141 

Parks,  164  N.  Car.  197,  80  S.  E.  85.  Pac.  559.    It  must  correspond  to  the 

1^  Doyle  V.  Hamilton  Fish  Co.,  234  offer  at  every  point  and  must  con- 
Fed.  47,  148  C.  C.  A.  63.  A  proposal  elude  the  agreement:  United  States 
to  accept  an  offer  if  modified,  or  an  v.  P.  J.  Carlin  Const  Co.,  22A  Fed. 
acceptance  subject  to  other  terms  and  859,  138  C.  C.  A,  449. 
conditions  than  those  of  the  offer.  "^^  A  proposition  to  accept  on  terms 
amounts  to  an  absolute  rejection  of  varying  from  those  offered  amounts 
the  offer:  Poel  v.  Brunswick-Balke-  to  a  rejection  of  the  offer:  Lewis  v. 
CoUender  Co.,  216  N.  Y.  310,  110  N.  Johnson,  123  Minn.  409,  143  N.  W. 
E.  619.  When  an  offer  is  accepted  1127,  L.  R.  A.  1915D,  150n;  Rushingi 
as  made,  tlie  acceptance  is  not  condi-  v.  Manhattan  Life  Ins.  Co.,  224  Fed. 
tional  merely  because  it  is  followed  74,  139  C.  C.  A.  520.  A  letter  in  re- 
by  inquiries  as  to  whether  the  offerer  sponse  to  an  application  for  a  loan 
will  change  his  terms,  or  as  to  .future  is  not  an  acceptance  of  the  loan  and 
acts,  or  because  accompanied  with  ex-  a  completed  contract,  where  it  con- 
pressions  of  hope  or  suggestions  or  tains  a  number  of  essential  details  not 
requests:  Portage  Rubber  Co.  v.  covered  by  the  application:  Kin^s- 
Fruin  Drop  Forge  Co.,  186  111.  App.  way  Const.  Co.  v.  Metropolitan  Life 
11.  An  acceptance  may  be  complete,  Ins.  Co.,  166  App.  Div.  384,  151  N.  Y. 
although  it  expresses  dissatisfaction  S.  609.  Where  defendant  instead  of 
with  some  of  the  terms:  Johnson  v.  accepting  an  offer  sent  an  old  engine 
Federal  Union  Surety  Co.,  187  Mich,  to  plaintiff  for  credit  at  such  price  as 
454,  153  N.  W.  788.  A  promise  to  could  be  agreed  on,  it  was  held  that 
pay  "when  I  get  the  big  church  built,"  he  could  not  demand  that  they  credit 
only  fixes  the  time  of  payment  him  with  the  value  of  the  engine: 
and  is  not  conditional :  Buchhobs  v.  Leffel  v.  Hall,  168  N.  Car.  407,  84  S. 
Feustel,  179  111.  App.  396.  E.  695.    See  also  W.  C.  Sterling  &c 

17  Mercer  Electric  Mfg.  Co.  v.  Con-  Co.     v.     Watson     &     Bennett     Co. 

necticut  Electric  Mfg.  Co.,  87  Conn.  (Mich.),  159  N.  W.  381. 

691,  89  Atl.  909.    Acceptance  of  an  i»Winnemucca  Water  &c.  Co.  v. 

offer  must  be  in  its  terms  to  form  a  Model  Gas  &c.  Works,  179  Ind.  542, 

binding  contract:    Hankins  v.  Young  101   N.  E.   1007;  Hudson  Structural 

(Iowa),  156  N.  W.  380;  Watters  v.  Steel  Co.  v.  Smith  &c.  Co.,  110  Maine 

Hedgpeth,  172  N.  Car.  310,  90  S.  E.  123,  85  Atl.  384,  43  L.  R.  A.  (N.  S.) 

314;   Walker   Grain   Co.  v.   Denison  654;   St.   Nicholas  Church  v.  Kropp 

Mill  &c  Co.   (Tex.  Civ.  App.),   178  (Minn.),   160  N.  W.  500,  L.   R.  A. 

S.  W.  555.    If  the  acceptance  modifies  1917D,  741,  and  note.    See  also  post, 

the  offer  either  by  falling  within  or  §  100,  et  seq. 

going  beyond  the  terms  of  the  offer,  ^^  Doyle   v.   Hamilton   Fish   Corp., 

there   is   no   contract:     Glenn  v.    S.  234  Fed.  47,  148  C.  C.  A.  ^, 
Birch  &c.   Const  Co.    (Mont),   158 
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1   Ell.    Cont.]  OFFER   AND   ACCEPTANCE  [§44 

§  42.  Counter  offer. — A  counter  offer  usually  amounts  to 
a  rejection  of  the  original  offer.*^  Where  a  tentative  contract  to 
buy  goods  and  act  as  the  seller's  agent  in  certain  territory  is  re- 
jected by  the  seller  and  a  new  contract  sent  to  the  buyer,  which 
is  rejected  by  him,  the  seller  can  not  sue  on  the  original  tentative 
contract  for  the  price  of  such  goods  shipped  to  the  buyer  but  not 
accepted  by  him,  and  the  buyer  is  under  no  obligation  to  accept 
such  goods  although  ordered  on  the  faith  of  such  tentative  con- 
tract which  was  repudiated  by  the  seller.^* 

'   §  43.    Manner  of  communicating  or  indicating  acceptance.'' 

§  44.    Communications  by  mail.**    . 

"  McRae  v.  Ross,  170  Cal.  74,  148  it  is  withdrawn :     Porter  v.  GosscU, 

Pac  215.     In  such  case^  the  original  112  Ark.  380,  166  S.  W.  533.    See  also 

offer  is  no  longer  pending,  and  can  Navarre  Realty  Co.  v.  Coale,  122  Md. 

not  be  revived  by  a  subsequent  ac-  494,  89  Atl.  728  (but  in  this  case  the 

ceptance,    unless    renewed,    expressly  acceptance  was  held  not  to  be  uncon- 

or   by    acquiescence,    by    the    party  ditional)  ;  Gordon  v.  Churchill,  34  S. 

making     it:      Lewis     v.     Johnson,  Dak.   411,   148  N.  W.  848;   Kenedy 

123  Minn.  409,  143  N.  W.  1127,  L.  R.  Mercantile  Co.  v.  Western  Union  Tel. 

A.  1915D,  150n;  Wittwer  v.  Hurwitz,  Co.  (Tex.  Civ.  App.),  167  S.  W.  1094. 

216  N.  Y.  259.  110  N.  E.  433.  Mailing  a  letter  properly  addressed, 

22  Cook  v.  Story,  89  Wash.  109,  154  whether  received  or  not,  is  sufficient 

Pac  147,  Ann.  (!as.  1917C,  985,  and  acceptance  of  an  oflPer  sent  by  mail, 

note  citing  many  cases  to  the  effect  which  the  letter  purports  to  accept, 

that  the  rejection  of  an  offer  puts  an  and  this  completes  the  contract  unless 

end  to  it  so  that  it  can  not  afterward  a  formal  written  contract  embodying 

be  accepted  without  the  offerer's  as-  all  its  terms  is  a  condition  precedent : 

sent,  and  there  must  be  a  new  offer  Mercer  Elec.  Mf^  Co.  v.  Connecticut 

and  acceptance  in  order  to  constitute  •  Elec  Mfg.  Co.,  8/  Conn.  691,  89  Atl. 

an  express  contract.  909.     See  also   Emerson   v.   Stevens 

*»  Swing    V,     Marion     Pulp     Co.,  Grocer  Co.,  95  Ark.  421,  130  S.  W. 

47  Ind.  App.  199,  93  N.  E.  1004 ;  High-  541 ;   Farmers'   Produce   Co.   v.   Mc- 

WTiecl  &c.  Co.  v.  Journal  Co.,  SO  Ind.  Alester  Storage  &c.  Co.  (Okla.),  ISO 

App.  396,  98  N.  E.  442.    Acceptance  Pac.  483,  L.  R.  A.  1916A,  1297.    But 

may  be  by  act  as  well  as  word,  and  compare    Ferguson    v.    West    Coast 

where  an  offer  is  for  the  other  party  Shingle  Co.,  96  Ark.  27,  130  S.  W. 

to  do  something  for  the  offered  con-  527 ;    Stein-Gray    Drug    Co.    v.    H. 

sideration    instead    of    promising   to  Michelson    Co.,    116    N.    Y.    S.    789. 

do  it,  the  doing  of   it  in   response  Although  an  acceptance  of  an  offer  to 

thereto  is  an  acceptance  and  notice  contract  is   complete   when   a   letter 

of  intention  to  do  it  is  unnecessary:  is  deposited  in  the  mail,  a  revocation 

Williams    v.    Emerson    &c.     Imple-  or  retraction  of  the  offer  can  have  no 

ment  Co.  (Mo.  App.),  198  S.  W.  425.  effect  until  it  is  communicated  to  the 

'♦A  contract  may  be  entered  into  person  to  whom  the  offer  is  made, 
by  negotiations  through  the  mail  and  and  this  must  be  before  its  accept- 
by  telegrams ;  and  when  parties  carry  ance :  Owen  M.  Bruner  Co.  v. 
on  such  negotiations  fiirough  the  Standard  Lumber  Co.,  63  Pa.  Super, 
mail,  the  contract  is  completed  at  the  Ct.  283.  In  determining  whether  let- 
time  a  letter  accepting  the  offer  is  ters  constitute  a  complete  contract, 
mailed,  provided  it  is  done  with  due  the  intent  of  the  parties  ascertained 
diligence  after  receipt  of  the  pro-  from  the  circumstances  must  govern : 
posal,  and  before  any  intimation  that  McConnell  v.   Harrell  &   Nicholson 
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§45]  CONTRACTS  [1    Supp. 

§  45.  Communications  by  telegraph. — Contracts  may  be 
made  by  telegraph,  and  when  so  made  in  unambiguous  terms  the 
telegrams  rather  than  a  letter  of  confirmation  thereafter  consti- 
tute the  contract  and  govern  when  acted  on  even  though  there 
may  be  a  usage  or  custom  to  send  letters  of  confirmation.*"  An 
acceptance  made  by  telegraph  of  an  offer  made  in  the  same  way 
becomes  binding  on  the  party  making  the  offer  at  the  time  the 
telegram  of  acceptance  is  delivered  to  the  telegraph  company.^* 

§  46.     Commimications  by  telephone  or  phonograph.*^ 

» 

§  47.  Conduct  as  offer  or  acceptance. — In  some  cases  con- 
duct may  operate  as  an  acceptance  and  make  the  contract  as  bind- 
ing as  well  as  if  the  acceptance  had  been  in  words.*® 

§  48.  Silence  does  not  alwa3rs  give  consent. — Silence  will 
not  ordinarily  amount  to  the  acceptance  of  an  offer  unless  it  is 
expressly  so  agreed/ 


2e 


Co.,  183  Mich.  W),  149  N.  W.  1042 ;  ing  on  both,  if  the  other  party,  upon 

Mackay  v.  Tide  Water  Oil  Co.,  94  its  ,  delivery  to   him,   assents   to   its 

Misc.  694,  158  N.  Y.  S.  667.  terms  and  holds  and  acts  upon  it  as  a 

*'  Cargill  Commission  Co.  v.  Mow-  valid  contract :  Hoyt  v.  Schillo 
ery,  99  Kans.  389,  161  Pac.  634,  636,  Motor  Sales  Co.,  185  111.  App.  628. 
162  Pac  313,  distinguishing  Strong  v.  One  to  whom  an  offer  is  made  may 
Ringle,  96  Kans.  573,  152  Pac.  631.  accept  it  by  conduct,  so  as  to  create 
Contracts  required  to  be  written  may  a  contract  as  binding  as  if  the  ac- 
he made  by  telegram:  L.  W.  Hub-  ceptance  had  been  in  words:  Han- 
bell  Fertilizer  Co.  v.  Jacobellis,  195  kins  v.  Young  (Iowa),  156  N.  W. 
111.  App.  410.  See  also  Brooke  v..  380;  A.  B.  Dick  Co.  v.  Fuller,  213 
Cunningham  (Ga.  App.),  90  S.  E.  Fed.  98.  (Contract  to  compensate 
1037.  defendant    for    inventing    a    stencil 

28  Weld  V.  Victory  Mfg.  Co.,  205  sheet  that  did  not  require  to  be  wetted 

Fed.  770;  Kennedy  Mercantile  Co.  v.  held  established  by  defendants  acting 

Western  Union  Tel  Co.   (Tex.  Civ.  on    the   inducement   offered).     And 

App.),  167  S.  W.  1094.  see  generally  as  to  evidence  to  show 

27  [Main  section  quoted  in  T3aig  v.  contract:      Chalmers    Motor    Co.    v. 

Converse,  180  Mich.  195,  146  N.  W.  Seney,  195  111.  App.  227 ;  W.  C  Sterl- 

629,  630,  offer  may  be  accepted  •by  ing  &c.  Co.  v.  Watson  &  Bennett  Co. 

telephone.]  (Mich.),  159  N.  W.  381;  Stimson  v. 

"The  assent  to  a  modification  of  Brinkman  (Mo.  App.),  190  S.  W.  646; 

a  contract  may  be  expressed  or  im-  Wimpie  Elec.  Co.  v.  (Tolumbus  Circle 

plied  from  the  conduct  of  the  parties  Const     Corp.,    98    Misc.    242,     162 

and  a  party  may  by  conduct  estop  N.  Y.  S.  969;  Hughes  v.  Eastern  R. 

himself    from   den3ring   such   assent:  &c.  Co.  (Wash.),  161  Pac.  343. 

Hertz  V.  Montgomery  Journal  Pub.  29  Cincinnati  Equipment  Co.  v.  Big 

Co.,   9  Ala.   App.    178,   62    So.    564.  Muddy  River  Consol.  Coal  Co.,  158 

"Where  one  having  the  right  to  ac-  Ky.  247,  164  S.  W.  794.    In  an  action 

cept  or  reject  a  transaction  takes  and  for  alleged  breach  of  contract,  it  was 

retains    benefits    thereunder,    he    be-  held   error   to   instruct   that,   if    the 

comes  bound  thereby :"  Citizens'  Bank  plaintiff   suggested   modification   and 

v.  Willis,  15  Ga.  App.  772,  84  S.  E.  the  defendant  failed  to  answer  him, 

157.     An  agreement  signed  by  only  he  agreed  thereto,  and  the  contract 

one  of  the  parties  is  mutual  and  bind-  as   modified  was  the  true  contract 
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1   Ell   Cont.]  OFFER   AND   ACCEPTANCE  [§53 

§49.  Performance  or  acceptance  of  consideration  as  an 
acceptance  of  offer/® 

§  50.  Acceptance  must  be  by  ascertained  person. — As  a 
general  rule  when  an  offer  is  made  to  a  particular  person  it  can 
be  accepted  only  by  such  person.'^ 

§  51.  Rewards. — An  offer  or  promise  of  a  reward  is  merely 
a  proposal  or  conditional  promise  and  not  a  consummated  con- 
tract; but  when  accepted  by  a  substantial  performance  of  its 
condition  before  it  lapses  there  becomes  a  binding  contract  which 
can  not  thereafter  be  revoked  to  the  prejudice  of  the  party  so 
performing.**  The  weight  of  authority  and  the  better  reason 
seem  to  be  to  the  effect  that  notice  or  knowledge  of  the  offer  is 
necessary  in  order  to  entitle  one  to  recover  the  reward.'*  But 
there  are  authorities,  almost  equal  in  number,  holding  that  prior 
knowledge  is  not  essential,  especially  where  the  reward  is  offered 
by  or  under  a  public  statute,  and  perhaps  such  an  offer  by  statute 
may  be  distinguished  in  effect  from  the  offer  of  a  reward  by  a 
private  individual.** 

§  52.    Reward — Who  may  not  accept.** 

§  53.     Tickets,  receipts  and  the  like.** 

This  is  so  for  the  reason  that  one  N.    Y.    S.   969;   Tobin   v.   McComb 

need   not    answer    and    can    not   be  (Tex.   Civ.   App.),  .156   S.   W.  237; 

bound  in  the  absence  of  actual  as-  note  in  L.  R.  A.  1916A,  1279. 

sent:     Carnahan  Mfg.  Co.  v.  Beebe-  ^4  Smith  v.  State,  38  Nev.  477,.  151 

Bowles  Co.,  80  Ore.   124,  156   Pac  Pac.  512,  L.  R.  A.  1916A,  1276.    See 

584.  also  Sullivan  v.  Phillips,  178  Ind.  164,. 

80  Citizens'  Bank  v.  Willis,  15  Ga.  98  N.  E.  868,  Ann.  Cas.  1915B,  670n ;: 

App.  772,  84  S.  E.  157;  Williams  v.  MacFarlane  v.  Bloch,  59  Ore.  1,  115 

Emerson    &c.    Implement    Co.    (Mo.  Pac.  1056,  Ann.  Cas.  1913B,  1275n. 

App.),  198  S,  W.  425.  85  Forsyth  v.  Murnane,   113  Minn. 

"Corley   v.    Ehlers    (Kans.),    163  181,  129  N.  W.  134  (police  officer  en- 

Pac  140.  titled  to   reward   when   services   not 

"Zwolanek  v.  Baker  Mfg.  Co.,  150  part  of  his  official  duties)  ;  Burkee  v. 
Wis.  517.  137  N.  W.  769,  44  L.  R.  A.  Matson,  114  Minn.  233,  130  N.  W. 
(N.  S.)  1214n,  Ann.  Cas.  1914A,  1025,  34  L.  R.  A.  (N.  S.)  924n  (pres- 
793n.  As  to  what  must  be  done  to  ident  of  village  council  entitled  to  re- 
earn  reward  for  arrest  see  Elkins  v.  ward  for  apprehending  person  com- 
Wyandotte  County,  86  Kans.  305,  120  mitting  crime  outside  village)  ;  Rogers 
Pac.  542,  46  L.  R.  A.  (N.  S.)  662  and  v.  McCoach,  66  Misc.  85,  120  N.  Y. 
note  reviewing  authorities.  S.  686  (police  officers,  &c.  not  entitled 

53  Police  Pension  Fund  v.  Railway  to  reward  for  arrest  in  performance 

Ticket  &c.  Bureau,  175  111.  App.  464;  of  official  duty)  ;  Buck  v.  Nance.  112 

Hoggard  v.  Dickerson,  180  Mo.  App.  Va.  28,  70  S.  E.  515,  Ann.  Cas.  1912C, 

70,  165  S.  W.  1135  (but  it  is  sufficient  1293n  (jailor  not  entitled  to  reward). 

if  an  essential  part  of  the  service  is  ^^  Marrone  v.   Washington   Jockey 

performed   after  knowledge)  ;    Shel-  Club.  227  U.  S.  63\  33  Sup.  Ct.  401, 

don  V.  George,  132  App.  Dw.  470,  116  43  L.  R.  A.   (N.  S.)  961  and  note; 
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§  56.  American  doctrine  as  to  deeds  and  sealed  instru- 
ments.*^ 

§  57.  Sales.*'— The  mere  statement  of  the  price  at  which 
property  is  held  is  not  an  offer  to  sell.*®  Where  an  offer  to  buy 
or  sell  has  been  rejected  the  party  rejecting  can  not  afterward 
make  it  a  binding  contract  by  attempting  to  accept  it  without 
renewal  or  consent  of  the  other  party.*® 

§  58.  Auction  sales. — ^An  offer,  without  notice  of  reserva- 
tion, in  an  auction  sale  of  real  estate  does  not  enable  the  high- 
est bidder  to  complete  a  contract,  specifically  en  forcible  by  him, 
by  the  mere  announcement  of  his  bid,  where  it  is  rejected,  or  the 
bid  raised  even  by  the  owner's  agent.*^ 

§  59.     Building  and  working  contracts.*^ 

§  60.  Miscellaneous  cases  of  ofiFer  and  acceptance  held 
sufficient.*^ 


Toledo  &c.  R.  Co.  v.  Milner  (Ind. 
App.),  110  N.  E.  756;  Taylor  v.  Spar- 
tanburg &C.  R.  Co.,  98  S.  Car.  206, 
82  S.  E.  404,  52  L.  R.  A.  (N.  S.) 
908n,  Ann.  Cas.  1916D,  585.  and  note ; 
Melody  v.  Great  Northern  R.  Co.,  25 
S.  Dak.  606,  127  N.  W.  543,  30  L.  R. 
A.  (N.  S.)  568,  Ann.  Cas.  1912C, 
727,  730;  note  to  Louisville  &c.  R,  Co. 
V.  Fish  (Ky.),  127  S.  W.  519,  in  43 
L.  R.  A.  (N.  S.)  584;  post,  vol.  4,  S§ 
3155-3162;    3207-3214;    3317,    et   seq. 

37  See  as  to  necessity  for  delivery 
and  acceptance  and  what  is  sufficient, 
Culver  V.  Carroll,  175  Ala.  469,  57  So. 
767,  Ann.  Cas.  1914D,  103  and  note; 
Hagen  v.  Hagen  (Minn.),  161  N.  W. 
380,  L.  R.  A.  1917C,  964  and  note; 
Pitkins'  Adrar.  v.  City  of  Montpelier, 
85  Vt.  467,  82  Atl.  671,  Ann.  Cas. 
1914D,  500  and  note.  As  to  whether 
one  not  a  party  to  a  sealed  instru- 
ment can  enforce  it,  see  note  to  Case 
V.  Case,  203  N.  Y.  263,  96  N.  E.  440, 
in  Ann.  Cas.  1913B,  311,  313. 

wWitchita  Mill  &c.  Co.  v.  Lib- 
eral Elevator  Co.,  243  Fed.  99. 

38  Nebraska  Seed  Co.  v.  Harsh.  98 
Nebr.  89.  152  N.  W.  310,  L.  R.  A. 
1915F,  S24  and  note;  Harvey  v. 
Facey,  L.  R.  (1893)  App.  Cas.  552, 
69  L.  T.  N.  S.  504. 

*o  Cook  V.  Story,  89  Wash.  109,  154 
Pac.  147,  Ann.  Cas.  1917C.  985.    See 


also  Shaw  v.  Ingram-Day  Lumber 
Co.,  152  Ky.  329,  153  S.  W.  431,  L.  R. 
A.  1915D,  145n. 

41  Freeman  v.  Poole,  37  R.  L  489,  93 
Atl.  786,  L.  R.  A.  1917A,  63,  review- 
ing many  cases  both  in  opinion  and 
note.  See  also  United  States  v. 
Meyer,  37  App.  D.  C.  282. 

**  See  generally  and  especially  as 
to  what  is  necessary  to  constitute  such 
a  contract  with  a  municipality,  Jersey 
City  V.  Harrison,  72  N.  J.  L.  185,  62 
Atl.  765,  65  Atl.  507.  A  valid  statute 
or  ordinance  prescribing  conditions 
of  such  work,  such  as  what  shall  be 
done  and  the  manner  of  doing  enters 
into  the  contract  and  one  who  under- 
takes to  do  the  work  must  do  it  ac- 
cording to  the  requirements  of  the 
law:  Long  v.  Owen,  21  Idaho  243. 
121  Pac.  99,  Ann.  Cas.  1913D,  465 
and  note.  As  to  construction  of  such 
contracts,  see  notes  in  Ann.  Cas. 
1913C,  224;  1913D,  629;  1913E,  963. 

*8  Stauffer  v.  Koch  (Mass.),  114  N. 
E.  750 ;  Weiss  v.  Levy,  150  N.  Y.  S. 
489;  Farmers'  Produce  Co.  v.  Mc- 
Alester  Storage  &c.  Co.  (Okla.),  150 
Pac.  483,  L.  R.  A.  1916A.  1297.  Where 
a  printed  statement  in  a  contract  is 
written  over,  so  as  to  vary  its  terms, 
the  one  accepting  the  contract  must 
be  held  to  have  understood  the  sig- 
nificance of  the  change,  and  failure 
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§61.  Miscellaneous  cases  of  offer  and  acceptance  held 
insufficient*^^ 

§  62.  Time  and  place  of  contract  determined  by  accept- 
ance." 

§  63.  Intention  to  reduce  contract  to  writing. — Although 
the  fact  that  the  parties  intended  to  reduce  the  contract  to  writing, 
embodying  its  terms  therein,  may  raise  a  strong  presumption  that 
the  prior  negotiations  were  merely  preliminary  and  although  if 
this  is  expressly  made  a  condition  precedent  to  a  complete  con- 
tract there  will  be  no  complete  contract  until  it  is  done,  yet 
where  the  terms  are  all  agreed  on  and  because  of  the  desire  to 
hurry  the  work  to  be  done  the  parties  proceed  with  it  there- 
under, the  contract  is  enforcible  notwithstanding  it  was  agreed 


of  his  agent  to  communicate  it  would 
not  constitute  a  defense:    American 
Mfg.  Co.  V.  O.  C  Frey  Hardware  Co. 
(Tex.  Civ.   App.).   180  S.   W.  95d 
Where  plaintiff,  a  broker,  requested 
a  writing  to  show  what  his  contract 
with  the  defendant  was,  and  the  de- 
fendant replied  that  his  word  was  as 
good  as  his  bond,  it  was  held  that  he 
assented    to    conditions    which    the 
plaintiff  had  just  prior  thereto  stated, 
and    they     were     a     part    of     the 
contract :    Bartlett  v,  Doyle,  161  Wis. 
624,  155  N.  W.  125.    Where  through 
a  series  of  negotiations  plaintiff  and 
defendant   first   agreed   on    territory 
for  a  sales  agency  contract,  then  on 
the  quantity  to  be  sold,  then  on  gen- 
eral features,  such  as  payment,  return 
of  sacks,  and  the  like,  then  on  the 
amount  of    monthly   deliveries,    and 
finally    defendant    telegraphed    that 
plaintiff's   final   price   quotation   was 
acceptable,  it  was  held  that  such  tele- 
Rram  consummated   a   binding   con- 
tract:   C  W.  Hull  Co.  V.  Marquette 
Cement  Mfg.  Co.,  208  Fed.  260,  125 
C.  C.  A.  460.    A  telegram  accepting 
an  offer  for  the  purchase  of  goods 
before  the  receipt  of  a  message  with- 
drawing  the    offer    makes    a    com- 
pleted contract   of    sale:     Weld   v. 
Victory   Mfg.    Co.,    205    Fed.    770. 
Where  a   certain,    definite   offer    is 
made  by  letter  or  telegram,  and  ac- 
<^epted,  before    withdrawal,    without 
<»ndition  or  change  of   terms,   this 
constitutes  a  contract :  Rankin  v.  Col- 
J»ns,  40  App.  D.  C  211. 


**Farrell  v.  Greenlee  County,  15 
Ariz.  106,  136  Pac.  637,  49  L.  R.  A. 
(N.  S.)  380n;  Poel  v.  Brunswick- 
Balke-Collender  Co.,  216  N.  Y.  310, 
110  N.  E.  619;  Guarantee  Const  Co. 
V.  Rickert-Finlay  Realty  Co.,  88  Misc. 
73,  150  N.  Y.  S.  551  (proposal  for 
doing  of  work,  stating  that  upon  ac- 
ceptance a  contract  would  be  pre- 
pared "along  these  lines,"  held  not  a 
binding  contract  between  the  parties, 
though  approved  by  defendant's 
engineer) ;  Babcock  v.  Ormsby,  18 
S.  Dak.  358,  100  N.  W.  759;  Queens 
College  V.  Ja3me,  10  Ont  L.  Rep.  319 ; 
Bohan  v.  Galbraith,  13  Ont.  L.  Rep. 
301.  Letter  from  manager  of  insur- 
ance company  to  insurance  man,  stat- 
ing that  his  company  was  agreeable 
to  employing  him  as  manager  in 
the  United  States,  does  not  constitute 
a  contract:  Potomac  Ins.  Co.  v. 
Kelly,  173  App.  Div.  791,  160  N.  Y. 
S.  161.  Where  offer  to  sell  share  in  a 
business  is  not  accepted  in  terms, 
but  the  other  party  replies  that  when 
capable  he  would  pay  what  he  thought 
offerer  was  entitled  to,  no  binding 
contract  is  created:  Moss  v.  Gran- 
ville. 156  N.  Y.  S.  453. 

*5  [Main  section  quoted  in  Tyng  v. 
Converse,  180  Mich.  195,  146  N.  W. 
629,  630,  631.  holding  that  where  de- 
fendant in  Michigan  wrote  to  plain- 
tiff in  Chicago  ordering  plaintiff  to 
buy  certain  stock,  which  order  was 
subsequently  confirmed  by  telephone, 
while  defendant  was  in  Michigan  and 
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f 

that  a  writing  should  be  prepared  in  the  meantime  embodying 
its  terms.*** 

§  63a,  Execution  and  delivery — Evidence. — ^The  manner 
and  form  of  executing  contracts,  what  is  necessary  to  the  com- 
plete execution  of  a  contract,  and  the  like,  are  subjects  that  are 
considered  elsewhere  in  this  work,  in  various  connections,  espe- 
cially in  treating  of  agents,  corporations  as  parties,  and  the  stat- 
ute of  frauds.  So,  in  the  chapter  on  deeds  the  law  as  to  their 
execution  and  delivery  is  fully  considered.  But  it  may  be  well 
to  refer  at  this  place  to  cases  of  a  miscellaneous  nature,  showing 
what  is  necessary  in  this  regard  to  constitute  a  complete  enforcible 
contract.  An  agreement  binding  a  party  to  pay  for  services  ren- 
dered by  a  member  of  his  family  may  be  either  in  writing  or 

plaintiff  in  Chicago,  the  contract  was  G)nsol.  Coal  Co.,  158  Ky.  247 
an  Illinois  contract.  Cited  in  Cuero  164  S.  W.  794.  Where  parties  orally 
Cotton  Oil  &  Mfg.  Co.  v.  Feeders'  agreed  upon  the  terms  of  a  contract. 
Supply  Co.  (Tex.  Civ.  App.),  203  S.  but  it  was  the  understanding  that  it 
W.  79,  81.]  was  to  be  evidenced  by  a  writing  and 
*«  Lamoreaux  v.  Weisman  (Minn.),  not  become  binding  until  then,  a  letter 
161  N.  W.  504.  See  also  Staackman  written  by  one  of  the  parties  embrac- 
V.  Cary,  197  111.  App.  601 ;  Alexandria  ing  the  terms  of  the  contract  and  ex- 
Billiard  Co.  V.  Miloslowsky,  167  Iowa  pressly  calling  for  confirmation,  but 
395,  149  N.  W.  504;  Jungdorf  v.  Lit-  which  was  never  confirmed  by  the 
tie  Rice,  156  Wis.  466,  145  N.  W.  1092.  other,  was  not  sufficient :  Las  Palmas 
Although  the  parties  to  a  verbal  Winery  &  Distillery  v.  Garrett,  167 
agreement,  the  terms  of  which  are  Cal.  397,  139  Pac.  1077.  An  oral 
mutually  understood  and  agreed  agreement  is  not  legally  enforcible 
upon,  contemplate  that  it  is  to  be  re-  if  the  parties  intend  that  it  shall  not 
duced  to  writing  and  signed,  yet,  if  be  binding  until  it  is  put  in  writing: 
this  is  to  be  done  merely  as  a  Tucker  v.  Sheeran,  155  Ky.  670,  160 
memorial  of  the  agreement,  it  is  S.  W.  176.  See  also  Alexandria  Bil- 
binding  notwithstanding  it  is  never  liard  Co.  v.  Miloslowsky,  167  Iowa 
put  in  writing :  Whitted  v.  Fairfield  395,  149  N.  W.  504 ;  Walker  Grain  Co. 
Cotton  Mills,  210  Fed.  725,  128  C  C.  v.  Denison  Mill  &c.  Co.  (Tex.  Civ. 
A.  219.  See  also  Southern  R.  Co.  v.  App.),  178  S.  W.  555.  Writings  do 
Huntsville  Lumber  Co.,  191  Ala.  333,  not  constitute  the  contract  when  they 
67  So.  695;  Alexander  v.  Hollis,  115  are  intended  only  as  preliminary  nego- 
Ark.  589,  171  S.  W.  915;  Webber  v.  tiations  to  be  followed  by  a  formal 
Smith,  24  Cal.  App.  51,  140  Pac.  37;  contract  containing  other  material 
Conner  v.  Plank,  25  Cal.  App.  516,  provisions :  Goldstme  v.  Tolman,  157 
144  Pac  295;  Herman  v.  Rosenberg,  Wis.  141,  147  N.  W.  7.  A  memoran- 
115  Maine  19,  97  Atl.  6;  Park  v.  dum  reciting  that  it  is  a  correct  state- 
Kansas  City  Southern  R.  Co.,  58  Pa,  ment  of  a  transaction,  and  that  for 
Super.  Ct.  419;  Loewi  v.  Long,  76  plaintiffs  services  in  negotiating  a 
Wash.  480,  136  Pac.  673 ;  Jungdorf  v.  lease  to  defendant's  intestate  the  lat- 
Little  Rice,  156  Wis.  466,  145  N.  W.  ter  had  promised  to  pay  a  certain 
1092.  This  rule  has  no  application,  part  of  the  profits  on  the  sale,  or 
where  some  of  the  material  features  transfer  of  the  lease,  is  not  the  ori- 
of  the  contract  are  left  for  future  ginal  contract  between  the  parties, 
agreement,  containing  all  the  terms  but  only  evidence  of  a  contract  pre- 
of  the  contract:  Cincinnati  Equip-  viously  made:  Heroy  v.  Reilly,  84 
ment     Co.     v.     Big     Muddy     River  N.  J.  L.  671,  87  Atl.  112. 
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verbal.*^  Parties  may  adopt  an  existing  written  contract  as  their 
contract  instead  of  reducing  it  to  a  new  writing.**  The  contract 
may  be  in  or  by  two  or  more  writings  instead  of  one.**  Where, 
by  correspondence,  the  parties  reach  and  make  a  specific  and 
definite  agreement,  to  be  afterward  put  in  a  formal  writing,  the 
obligatory  character  of  the  agreement  can  not  ordinarily  be 
defeated  by  either  party  by  failure  to  sign  such  writing.***  So, 
a  valid  written  contract,  though  signed  by  only  one  of  the  par- 
ties, when  fully  recognized  and  acted  on  by  both  or  accepted  and 
acted  on  by  the  one  not  signing  has  often  been  held  binding  to  the 
same  extent  as  if  signed  by  both  parties.*^  But  a  contract  signed 

*T  Merrick  v.  tMtzler,  91  Ohio  St  held  not  to  bind  defendant  to  allow 

256,  110  N.  £.  493.  plaintiff  to  lay  all  the  floors  in  the 

♦•Valdes  Hotel  G>.  v.  Ferrell,  17  building,   although    good   as    to   tlie 

Ga.  App.  93,  86  S.  £.  333.    Bo  wen  v.  floors   laid   at  defendant's  instance : 

Chenoa-Hignite    Coal   G>.,    168   Ky.  Acme    Wood    Carpet    Flooring    Co. 

588,  182  S.  W.  635.  v.    Broadway   &c.    St.    Co.,    142    N. 

♦•Two   instruments   may  be   exe-  Y.  S.  490.     But  a  proposal  to  fur- 

cuted  as  a  part  of  the  same  trans-  nish    structural    steel    and    accept- 

action  and  agreement,  and  in  such  ance     thereof     has     been     held     to 

they    should     be     read     and     con-  constitute  a  completed  contract,  al- 

stnied  as  one  instrument:    Baseleon  though  the  drawings  referred  to  in 

V.  BsJcer,  182  IlL  App.  611.     Where  the  proposal  were  never  furnished: 

there  are  two  writings  each  supposed  American-Pacific  Const.  Co.  v.  Mod- 

to  conform  to  and  embody  the  terms  ern    Steel   Structural   Co.,   211    Fed. 

of  the  contract  the  fact  that  the  copy  849,  128  C.  C.  A.  375.    So,  where  the 

retained  by  the  party  who  prepared  specifications    forming  a   part   of   a 

the  writings  does  not  conform  to  the  contract   were   identified   therein   by 

agreement,  and  that  the  one  given  to  being  initialed  by  one  of  the  parties, 

the  other  party  conforms  to  it  only  it  was  held  that  this  was  equivalent 

by  reason  of  an  almost  illegible  addi-  to  attaching  them  to  the  contract  and 

tion  made  before  its  execution,  will  rendered   tiie   contract   definite   and 

not  render  the  contract  unenforcible  certain:    American-Pacific  Const  Co. 

against  the  party  who  prepared  the  v.  Modern  Steel  Structural  Co.,  211 

writings :    Draper  v.  Miller,  92  Kans.  Fed.  849,  128  C.  C  A.  375. 
275,  140  Pac  890.     A  memorandum        reunited    States    v.    P.    J.    Carlin 

either  following  the  signature  or  on  Const.  Co.,  224  Fed.  859,  138  C.  C.  A. 

the  back  or  margin  of  the  instrument,  449.    But  it  has  been  held,  that  where 

made  by  agreement  of  the  parties  or  a  contract  contemplates  its  execution 

with  their  acquiescence,  at  the  time  by  signing,  either  party  has  the  right 

of     its     execution,     is     considered  to    insist    upon    the    condition,    and 

as   forming    part    of    the    contract :  mere  acts  of  performance  on  the  part 

Croft  v.  Beecher,  185  111.  App.  622.  of  one  who  has  not  signed  it  will  not 

To  be  final  an  agreement  must  com-  validate  it :    Sparks  v.  Mauk,  170  Cal. 

prise  all  the  terms  which  the  parties  122,  148  Pac.  926. 
intended   to    introduce:      Mackay   v.         ^i  Hudson  v.  State  (Ga.  App.),  81 

Tide  Water  Oil  Co.,  94  Misc.  694,  158  S.     E.     362 ;     McKeage    v.     Scully- 

M.    Y.    S.    667.      See    also    Illinois  Kostner  Coal  Co.,  185  111.  App.  122; 

Life   Ins.    Co.    v.    Beifeld,    184    111.  Sentney  v.  Hutchinson  Interurban  R. 

App.    582.       A     written     offer     by  Co.,  90  Kans.  610,  135  Pac.  678 ;  Leon- 

piaintiflF  to   lay   floors,    where    there  ard  v.  Howard,  67  Ore.  203,  135  Pac. 

>fc'as  no  specification  of   the  amount  549.     Receipt  and  acceptance  by  one 

of  work,  and  no  agreement  by  de-  party  of  a  paper  though  signed  by 

fendant  to  pay  the  price  named  was  t!.e  other  only,  where  it  purports  to 
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by  one  not  named  in  the  body  of  the  instrument  has  been  held 
invalid."^*  A  written  instrument  has  no  valid  existence  as  a  bind- 
ing contract  until  delivered.*^*  Delivery  is  composed  of  both  a 
manual  transfer,  actual  or  constructive,  and  an  intention  or  op- 
eration of  minds  intending  to  make  the  contract."  As  to  what  is 
sufficient  evidence  of  execution,  delivery  and  acceptance,  see 
below." 


embody  all  the  terms  of  a  contract 
between  them,  binds  the  acceptor,  as 
well  as  the  signer,  to  the  terms  of  the 
paper:  Frankfort  Marine  Accident 
&c.  Ins.  Co.  V.  California  Artistic 
Metal  &c.  Co.,  28  Cal.  App.  74,  151 
Pac  176.  A  party  is  presumed  to 
be  familiar  with  all  of  the  terms  of  a 
written  contract,  and  it  is  usually  im- 
material where  his  signature  appears : 
Eldridge  v.  Mowry,  24  Cal.  App.  183, 
140  Pac.  978.  Where  one  party,  after 
signing  a  contract  and  discovering 
that  the  other  party  has  failed  to  do 
so,  states  that  he  intended  to  proceed 
under  it,  he  waives  the  failure  to 
sign:  Serhant  v.  Gooch  Milling  &c 
Co.,  96  Nebr.  754,  148  N.  W.  911. 
Benson  v.  Ash  ford  (Tex.  Civ.  App.), 
189  S.  W.  1093;  Hunter  v.  Byron, 
92  Wash.  469,  159  Pac.  703.  Where 
one  signing  a  contract  by  mark  di- 
rects another  to  write  his  name,  the 
fact  that  the  name  as  written  is  not 
the  correct  name  of  the  party  will 
not  vitiate  the  contract:  Bachinsky 
v.  Federal  Coal  &c  Co.  (W.  Va.),  90 
S.  E.  227. 

52  Alcazar  Amusement  Co.  v.  Pe- 
reira,  194  111.  App.  507.  See  also 
§  3890.  Where  a  contract  purport- 
ed to  be  under  the  hands  and  seals  of 
the  parties,  and  there  was  no  seal 
except  one  opposite  the  signature  of 
plaintiff,  it  was  held  that  the  con- 
tract was  a  sealed  contract:  Hiett 
v.  Turner-Hudnut  Co.,  182  111.  App. 
524.  A  party  who  signs  a  contract 
after  full  opportunity  to  read  it  is 
bound  thereby  in  the  absence  of  fraud, 
and  this  rule  applies  to  a  contract 
containing,  when  delivered  by  a  party 
signing  it,  blanks  to  be  filled  by  the 
other  party;  but  the  authority  to  fill 
such  blanks  extends  only  to  filling 
them  so  as  to  make  the  contract  com- 
plete as  agreed  by  the  parties :  J.  W. 
Jenkins  Sons  Music  Co.  v.  Johnson, 
175  Mo.  App.  355,  162  S.  W.  308. 


8'  Narganes  v.  Madan's  Estate,  161 
App.  Div.  563,  146  N.  Y.  S.  922; 
Guild  V.  More.  32  N.  Dak.  432,.  155  N. 
W.  44;  Fitzgerald  v.  Metropolitan 
Life  Ins.  Co.  (Vt),  98  Atl.  498.  But 
compare  Rothbaum  y.  Levy,  195  III, 
App.  246;  Leviton  Lumber  Co.  v. 
Levy,  195  III.  App.  248. 

«*  Storey  v.  Stor^,  214  Fed.  973, 
131  C.  C  A.  269,  also  holding  that, 
"want  of  intent  to  make  a  contract  in 
praesenti  deprives  the  physical  posses- 
sion of  the  pai>er  of  its  prima  facie 
force  as  evidence  of  a  legal  .delivery, 
and  if  there  is  a  secondary  condition 
on  the  performance  of  which  the 
writing  is  to  become  a  contract,  that 
fact  is  immaterial,  except  as  it  may 
obviate  the  effect  of  the  primary  con- 
dition." The  instrument  should  be 
understood  by  the  parties  to  be  ready 
for  delivery,  in  order  to  make  placing 
it  in  the  hands  of  the  grantee  a  de- 
livery: Fitzkee  v.  Hoeflin,  187  111. 
App.  514.  ** Acceptance  of  a  written 
contract  with  intent  to  assume  its 
benefits  and  burdens  is  essential  to  a 
legal  delivery  of  it  :**  New  York  Life 
Ins.  Co.  v.  Manning,  156  App.  Div. 
818,  142  N.  Y.  S.  1132. 

^^  When  the  signature  to  a  written 
instrument  is  proved,  it  will  be  pre- 
sumed that  it  was  executed  by  the 
party  whose  signature  is  attached 
thereto:  In  re  Chismore's  Estate, 
166  Iowa  217,  147  N.  W.  297.  Al- 
though a  duplicate  written  contract 
is  not  signed  by  one  of  the  plaintiffs, 
such  fact  does  not  prove  an  agree- 
ment that  the  contract  was  not 
to  take  effect  until  signed  by  both 
parties :  Wilkes  v.  Holmes,  128  Minn. 
349,  150  N.  W.  1098.  The  presump- 
tion of  delivery  arising  from  posses- 
sion of  an  instrument  is  not  so  strong 
when  applied  to  an  executory  con- 
tract as  it  is  when  applied  to  a  deed: 
Brown  Bros.  Lumber  Co.  v.  Preston 
Mill  Co^  83  Wash.  64^,  145  Pac  964. 
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§  64.    Alteration  and  filling  blanks  by  consent. 


66 


The  possession  by  an  executor  of  an 
iDstniment  two  vears  after  he  became 
executor,  signed  by  testator  and  ac- 
knowledging an  indebtedness  to  the 
executor  in  a  certain  sum,  is  not  suffi- 
cient evidence  that  testator  had  ever 
delivered  the  instrument  to  the  execu- 
tor, and  can  not  be  made  the  basis  of 
a  contract  between  testator  and  the 
executor  supporting  a  claim  against 
the  estate:  Narganes  v.  Madan's 
Estate,  161  App.  Div.  563,  146  N.  Y. 
S.  922.  See  as  to  burden  where  dup- 
licates are  signed  and  claimed  to  be 
sent  to  anotner  by  mail  and  latter 
claims  to  have  signed  and  returned 
one  in  person:  O'Neal*  v.  Moore 
(W.  Va.),  88  S.  E.  1044.  Where  the 
defendant  claimed  that  the  contract 
was  in  a  letter  written  to  plain- 
tiff and  another,  while  plaintiff 
averred  that  the  contract  was  oral, 
the  question  was  held  to  be  one  of 
fact  for  the  jury;    Barbour  v.  Can- 


trell,  193  Ala.  154,  69  So.  ^1.  So 
where  the  pleadings  and  evidence  pre- 
sented an  issue  of  fact  whether  the 
contract  sued  on  was  delivered  on  a 
condition  precedent  to  its  effective- 
ness, it  was  held  that  such  issue 
should  be  left  to  the  jury:  Ruther- 
ford V.  Holbert,  42  Okla.  735,  142 
Pac.  1099,  L.  R.  A.  191SB,  221n.  See 
also  State  v.  Regent  Laundry  Co. 
(Mo.  App.),  190  S.  W.  951. 

8®  See  generally  as  to  authority  to 
fill  blanks  note. to  Hartington  Nat. 
Bank  v.  Breslin,  88  Nebr.  47,  128  N. 
W.  659.  31  L.  R.  A.  (N.  S.)  130,  Ann. 
Cas.  1912B,  1008n;  and  Holman  v. 
Higgins,  134  Tenn.  387,  183  S.  W. 
1008.  L,  R.  A.  1916F,  1263,  and  note. 
And  see  as  to  what  are  material 
alteration  notes  in  Ann.  Cas.  191 7C, 
1177;  Ann.  Cas.  1913C,  183;  Ann. 
Cas,  1913D,  725;  Ann.  Cas.  1912A, 
1045. 
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FRAUD  AND  MISREPRESENTATION 


§  70.    Apparent  consent  may  not  be  real/ 

§  71.  Fraud  or  misrepresentation  as  to  inducement  or  col- 
lateral matter.^ — False  statements  as  to  what  property  had 
cost  or  as  to  what  similar  property  had  sold  for,  or  as  to  the 
amount  of  business  that  had  been  done  and  the  profits  cleared, 
and  the  like,  constitute  fraud  that  will  usually  vitiate  a  contract 
and  justify  rescission,  and  it  is  generally  actionable,  at  least  when 
relied  and  acted  upon  and  made  the  basis  of  the  selling  price  or 
amount  agreed  to  be  paid.* 

§  72.  Fraud  or  misrepresentation  as  to  essential  elements 
of  contracts. — A  false  representation  by  the  vendor  in  the 
sale  of  land  that  it  is  in  good  condition  for  cropping,  or  fertile 
and  especially  adapted  to  certain  crops,  or  the  like,  is  a  represen- 


1  One  who  seeks  to  avoid  a  written 
contract  for  fraud  or  mistake  of  fact, 
must  show  that  he  was  wrongfully 
or  fraudulently  induced  to  execute 
something  different  from  what  he 
thought:  Smith  v.  Mosbarger 
(Ariz.),  156  Pac.  79.  Fraud  is  avail- 
able as  a  defense  against  an  interstate 
commerce  contract  as  well  as  any 
other  contract:  Hamley  v.  Till,  162 
Wis.  533,  156  N.  W.  968. 

2  "The  rule  that  one,  who,  when 
sued  on  a  written  contract,  may 
not  defend  for  fraud  unconnect- 
ed with  its  execution,  was  based 
on  the  common  law  that  a  party 
to  a  sealed  instrument  was  bound 
by  its  recitals,  at  law,  unless  its 
execution  was  induced  by  such  fraud 
as  to  render  it  not  the  party's  deed :" 
Maine  Northwestern  Development 
Co.  v.  Northern  Commercial  Co.,  213 
Fed.  103.  Where  a  written  contract 
is  induced  by  fraudulent  representa- 
tions, the  contract  is  impressed  with 
the  fraud  and  may  be  rescinded  in  a 
proper  case :  Paxton-Eckman  Chemi- 
cal Co.  V.  Mundell  (Ind.  App.),  112 
N.  E.  546:  Sams  v.  Barnes,  74  W. 
Va.  420,  82  S.  E.  124.    Contracts  in- 


duced by  fraud  are  not  void  but  void- 
able, and  the  defrauded  party  may 
elect  with  knowledge  of  the  facts  to 
treat  a  contract  as  valid:  Wingate 
v.  Render  (Okla.),  160  Pac.  614. 

*Kempf  V.  Ranger,  132  Minn.  64, 
155  N.  W.  1059;  Brody  v.  Foster 
(Minn.),  158  N.  W.  824,  L.  R.  A. 
1916F,  780  and  note.  See  also  Bry 
Block  Mercantile  Co.  v.  Columbia 
Portrait  Co.,  219  Fed.  710,  135  C  C. 
A.  382;  Jarratt  v.  Langston,  99  Ark. 
438,  138  S.  W.  1003 ;  Allen  v.  Barhoff , 
90  Conn.  183,  96  Atl.  928;  Beck  v. 
Goar,  180  Ind.  81,  100  N.  E.  1 ;  Voor- 
hies  V.  Cragan  (Ind.  App.),  112  N.  E. 
826;   Upham   v.    Mickleson    (Iowa), 

157  N.  W.  264;  Lane  v.  Harmony, 
112  Maine  25,  90  Atl.  546,  Ann.  Cas. 
1915C,  874;  Miller  v.  Du  Val  (Mich.), 

158  N.  W.  140;  Stewart  v.  Salisbury 
Realty  &c.  Co.,  159  N.  Car.  230,  74 
S.  E.  736;  Garrison  v.  Bowman  (Tex. 
Civ.  App.),  183  S.  W.  70;  Kohl  v. 
Taylor,  62  Wash.  678,  114  Pac.  874, 
35  L.  R.  A.  (N.  S.)  174  and  note; 
Hull  V.  Doheny,  161  Wis.  27,  152  N. 
W.  417.  But  see  Peck  v.  Morgan 
(Tex.   Civ.  App.),   156   S.   W.   917. 
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tation  of  fact  entitling  the  purchaser  to  rescind  and  recover  the 
purchase-price  when  properly  relied  upon  and  thereby  induced  to 
make  the  purchase,  or,  in  a  proper  case,  to  maintain  an  action  in 
damages  for  the  fraud.*  And  this  is  also  true  where  the  false 
representation,  so  made  and  relied  on,  relates  to  boundaries  or 
area  of  the  land.*  But  there  is  conflict  among  the  authorities  as 
to  whether  an  incorrect  statement  of  area  vitiates  the  contract 
or  is  actionable  where  the  boundaries  are  correctly  pointed  out,* 
and  in  case  of  misrepresentations  as  to  any  of  the  matters  above 
referred  to  in  this  section,  while  the  mere  fact  that  the  purchaser 
saw  the  land  may  not  be  conclusive  that  he  did  not  rely  on  them,^ 
the  fact  that  the  purchaser  made  an  examination  and  inspection 
of  the  land  under  such  circumstances  that  he  discovered  or  ought 
to  have  discovered  the  truth  will  usually  defeat  a  recovery  by 
him.®  The  same  rules  in  general  apply  to  contracts  of  sale  of 
personal  property.  Thus,  where  the  seller  is  peculiarly  in  a  posi- 
tion to  know  the  quantity  of  the  goods,  or  the  like,  and  falsely 
represents  the  same  to  the  buyer,  who  properly  relies  thereon, 
this  will  usually  vitiate  the  contract.^  But  it  is  otherwise  as  to  a 


*  Woodward    v.    Western    Canada 
Colonization  Co.  (Minn.),  158  N.  W. 
706^  L.  R.  A.  1917C,  270  and  note; 
Schmeisser    v.    Albinson,    119    Minn. 
428.   138  N.   W.  775    (character   of 
soil  and  amount  of  crop  of  previous 
year) ;   Petrie  v.  Clarke,   126  Minn. 
119,  147  N.  W.  1097   (that  land  is 
tillable)  ;   Drake  v.   Fairmont  Drain 
&c  Co.,  129  Minn.  145,  151  N.  W. 
914  (that  land  contained  clay  suitable 
for  tile  making)  ;   O'Neal  v.  Weis- 
man.  39  Tex.  Civ.  App.  592,  88  S.  W. 
290.   See  also  Danielson  v.  Skidmore, 
125  Ark.  572,  189  S.  W.  57 ;  Haener 
V.  McKenzie,   188  Mich.  27,  154  N. 
W.  59.   But  compare  Saxby  v.  South- 
ern Land  Co.,  109  Va.  196,  63  S.  E. 
423 

**Sclby  V.  Matson.  137  Iowa  97,  114 
N.  W.  609,  14  L.  R.  A.  (N.  S.)  1210 
and  note ;  Best  v.  Offield,  59  Wash. 
466, 110  Pac  17,  30  L.  R.  A.  (N.  S.) 
55  and  note.  So  as  to  misrepresenta- 
tion as  to  location  where  material  and 
projjerty  relied  on :  Ballard  v.  Lyons, 
114  Minn.  264,  131  N.  W.  320,  38  L. 
R  A.  (N.  S.)  301  and  note.  Even 
raise  representations  as  to  value  may 
sometimes  constitute  actionable  fraud : 


New  V.  Jackson,  50  Ind.  App.  120,  95 
N.  £.  328,  and  cases  there  cited. 

^Mabardy  v.  McHugh,  202  Mass. 
148.  88  N.  E.  894.  23  L.  R.  A. 
(N.  S,)  487,  132  Am.  St.  484,  16  Ann. 
Cas.  300,  and  cases  on  both  sides 
there  reviewed  in  opinion  and  note. 

'Vanderbilt  v.  Bishop,  199  Fed. 
420,  117  C.  C  A.  652;  Blampey  v. 
Pike,  155  Mich.  384,  119  N.  W.  576 ; 
Rudolphi  V.  Wright,  124  Minn.  24, 
144  N.  W.  430. 

8  Farrar  v.  Churchill,  135  U.  S.  609. 
34  L.  ed.  246,  10  Sup.  Ct.  771 ;  Sohan 
V.  Gibson,  118  Ky.  403.  80  S  W^ 
1173;  Williamson  v.  Harris,  167  Mo. 
App.  347,  151  S.  W.  500.  But  see 
where  he  is  still  misled  by  fraud 
of  the  vendor  or  circumstances 
prevent  discovery:  Schmeisser  v. 
Albinson,  119  Minn.  428,  138  N. 
W.  775;  Stonemets  v.  Head.  248 
Mo.  243,  154  S.  W.  108;  Aitken 
V.  Bjerkvig,  77  Ore.  397,  150  Pac.  278 ; 
Ford  V.  Sims  (Tex.  Civ,  App.),  190 
S.  W.  1165. 

•Beck  V.  Goar,  180  Ind.  81,  100 
N.  E.  1 ;  Mt.  Hope  Nurseries  v.  Jack- 
son, 36  Okla.  273,  128  Pac.  250.  45 
L.  R.  A.  (N.  S.)  243n;  Kirly  v. 
Thurmond  (Tex.  Civ.  App.),  152  S. 
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mere  estimate  as  to  quantity,  weight  or  calculation  of  cost,  where 
the  parties  are  on  an  equal  footing.^*^  Promoters  and  directors  of 
corporations,  also,  have  often  been  held  guilty  of  fraud  vitiating 
a  contract  induced  by  their  false  representations  as  to  franchises 
or  property  owned  and  the  value  thereof,  as  to  the  amount  of 
subscriptions  already  obtained,  and  the  like.^^ 

§  73.    Fraud  as  to  contents  or  substance  of  contracts." — 

One  who  signs  a  contract  without  reading  it  is  not,  ordinarily  at 
least,  entitled  to  have  it  set  aside  for  fraud  where  there  is  no 
misrepresentation  as  to  its  contents  or  the  like  by  the  other 
party. ^*  The  weight  of  authority  and  the  better  reason  seem  also 
to  be  to  the  effect  that  when  a  contract  is  executed  by  one  in 
reliance  on  false  representations  by  the  other  party  as  to  its  con- 
tents, it  is  not  binding"  upon  the  former,  if  he  elect  to  avoid  it,  as 
between  the  parties,  even  though  he  could  read.^*  But  the  con- 
trary has  been  held  in  a  number  of  cases  ^' 


W.  1099.  Representations  of  the 
sell.r  in  the  sale  of  a  hog  remedy 
that  experiments  had  been  made  and 
that  it  would  cure  cholera  are  repre- 
sentations of  fact  that  constitute 
fraud  if  false:  Paxton-Eckman  &c 
Co.  V.  Mundell  (Ind.  App.),  112  N. 
£.  546.  See  as  to  fraud  of  one  pur- 
chasing goods  with  knowledge  that 
he  can  not  pay  for  them :  Gillespie  v. 
Piles  &  Co.,  178  Fed.  886,  102  C.  C. 
A.  120,  44  L.  R.  A.  (N.  S.)  1  and 
note. 

10  Dalhoff  Construction  Co,  v. 
Block,  157  Fed.  227,  85  C.  C.  A.  25, 
17  L.  R.  A.  (N.  S.)  419n;  Navassa 
Guano  Co.  v.  Commerciaf  Guano  Co., 
93  Ga.  92,  18  S.  E.  1000.  See  also 
American  Mfg.  Co.  v.  O.  C.  Frey 
Hardw.  Co.  (Tex.  Civ.  App.),  180 
S.  W.  956. 

11  Downey  v.  Finucane,  205  N.  Y. 
251,  98  N.  E.  391,  40  L.  R.  A.  (N.  S.) 
307.  See  also  Wiser  v.  Lawler,  189  U. 
S.  260,  47  L.  ed.  802.  23  Sup.  Ct.  624 ; 
Halsell  V.  First  Nat  Bank  (Okla.), 
150  Pac.  489  and  note;  also  note  to 
McFarland  v.  Carlsbad  &c.  Sanita- 
rium Co.,  68  Ore.  530,  137  Pac.  209, 
Ann.  Cas.  191SC,  555n.  But  where  the 
buyer  of  corporate  stock  lived  near 
the  factory  and  office  of  the  company 
and  could  have  inspected  its  records 
showing  its  saleman's  representation 
as  to  dividends  was  false,  but  failed 


to  do  so  and  delayed  for  more  than 
twelve  months  after  insolvency  and 
general  assignment  by  the  corpora- 
tion he  could  not  rescind  and.  tender 
back  his  stock  certificate  in  a 
creditor's  action  against  him  on  his 
note  given  for  such  stock :  Johnson  v. 
Morgan  (Iowa),  160  N.  W.  2. 

12  [Main  section  quoted  in  Myler  v. 
Fidelity  Mut  Life  Ins.  Co.  (Okla.), 
167  Pac.  601,  604.] 

1*  Muncy  v.  Thompson,  26  Cal. 
App.  634,  147  Pac  1178;  Parrott  v. 
Peacock  Military  College  (Tex.  Civ. 
App.),  180  S.  W.  132.  The  fact  that 
one  party  drew  up  the  contract  with 
a  certain  stipulation,  and  that  the 
other  did  not  know  that  it  was  in- 
serted, does  not  justify  the  setting 
aside  of  the  contract:  Parker  v. 
Schrimsher  (Tex.  Civ.  App.),  172  S. 
W.  165. 

i*Stem  v.  Mone3rweight  Scale  Co., 
42  App.  D.  C.  162;  Commercial 
Finance  Co.  v.  Cooper  (Ala.),  71  So. 
684;  Dunston  Lithograph  Co.  v. 
Borgo,  84  N.  J.  L.  623,  87  Atl.  334. 

IS  Parker  v.  Parrish,  18  Ga.  App. 
258,  89  S.  E.  381;  Colonial  Jewelry 
Co.  V.  Bridges,  43  Okla.  813,  144  Pac. 
577;  Ames  v.  Milam  (Okla.).  157 
Pac  941.  See  also  Paxton-Eckman 
Chemical  Co.  v,  Mundell  (Ind.  App.), 
112  N.  E.  546;  McDonald  v.  Central 
R.  Co.,  89  N.  J.  L.  251,  98  AtL  391. 
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§  74.  Fraud  where  there  is  a  fiduciary  or  confidential  re- 
^tion/® — ^The  rule  that  a  contract  between  a  fiduciary  and 
one  toward  whom  he  occupies  that  relation  must  be  free  from 
imposition  and  concealment  applies  not  only  where  there  is  a 
technical  legal  fiduciary  relationship  of  trust  and  confidence  be- 
tween the  parties,  but  in  all  cases  where  such  relations  exist  in 
fact." 

§  75.  Constructive  fraud." — Fraud  in  law  is  what  the  law 
condemns  from  all  the  facts  and  circumstances  surrounding  the 
transaction  and  is  synonymous  with  constructive  fraud,  which  the 
law  infers  from  the  relationship  of  the  parties  and  the  surround- 
ing circumstances  regardless  of  the  actual  intention.*® 

§  76.  Fraud  in  execution. — Two  kinds  of  fraud  are  recog- 
nized by  the  courts ;  namely,  fraud  in  the  consideration  and  fraud 
in  the  execution  of  an  instrument,  such,  for  instance,  as  misread- 
ing it  to  the  signer. ^*^  A  written  contract,  where  there  is  such 
fraud  in  obtaining  its  execution,  may  be  avoided  by  the  party 
thus  induced  to  sign  it  without  knowing  its  contents.^*  But,  as  a 
general  rule,  there  must  be  real  fraud  to  excuse  the  signer's  fail- 
ure to  know  the  contents,  and  a  party  can  not  avoid  a  contract 
on  account  of  facts  that  he  knew  at  the  time  of  making  it  or 
could  and  ought  to  have  ascertained  from  the  other  party,  unless 


^•[Main  section  cited  in  Leader 
Pub.  Co.  V.  Grant  Trust  &c  Co.,  182 
Ind.  651,  661,  108  N.  E.  421.] 

Confidential  relations  authorizing  a 
contracting  party  to  rely  on  the 
other's  representations  arise,  under 
Georgia  Civ.  Code,  §  4627,  only  where 
one  is  so  situated  as  to  exercise  a 
controlling  influence  over  the  other, 
or  where  the  law,  because  of  mutual 
confidence,  requires  the  utmost  good 
faith:  Boykin  v.  Franklin  Life  Ins. 
Co.,  14  Ga.  App.  666,  82  S.  E.  60. 
See  as  to  purchase  of  stock  by  direc- 
tor of  corporation,  Shaw  v.  Cole 
Mfg.  Co.,  132  Tenn.  210.  177  S.  W. 
A7%  L.  R.  A.  1916B,  706,  708,  and 
cases  reviewed  on  both  sides  in  opin- 
ion and  note. 

"Rogers  v.  Brightman,  189  Ala. 
228,  6S  So.  71.  See  also  Godwin  v. 
Dc  Motte  (Ind.  App.),  116  N.  E.  17; 
Gish  V.  SL  Joseph  Loan  &c.  Co.  (Ind. 
App.),  113  N.  E.  394.  But  compare 
Conrads  v.  Green,  92  Wash.  269,  159 
Pac  102.    Where  a  confidential  rela- 


tion exists,  and  it  is  claimed  that  a 
party  standing  in  such  relation  has 
dealt  with  the  other  so  as  to  gain  a 
substantial  advantage,  the  burden  is 
upon  the  former  to  show  that  he 
acted  in  good  faith,  and  that  the 
transaction  was  equitable,  voluntary, 
and  well  understood:  Teegarden  v. 
Ristine,  57  Ind.  App:  158,  106  N.  E. 
641. 

1®  [Main  section  cited  in  Leader 
Pub.  Co.  V.  Grant  Trust  &c.  Co.,  182 
Ind.  651,  660,  661,  108  N.  E.  121; 
Southwestern  Surety  Ins.  Co.  v.  Hico 
Oil  Mill  (Tex.  Civ.  App.),  203  S.  W. 
137,  141.] 

1®  [Main  section  cited  in  Leader 
Pub.  Co.  V.  Grant  Trust  &c.  Co.,  182 
Ind.  651,  660,  661,  108  N.  E.  121.] 

20  This  would  not,  however,  be  ac- 
tionable fraud  or  vitiate  the  contract 
in  some  jurisdictions  if  the  signer 
could  read:  Turner  v.  Bray  (Okla.), 
143  Pac.  ion. 

21  Great  Northern  Mfg.  Co.  v. 
Brown,    113   Maine  51,   92   Atl.  993. 
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relieved  of  such  duty  by  the  fraud  or  warranty  of  such  other 
party." 

§  77,  Negligence. — Negligence  of  a  party  in  executing  a 
contract  without  knowing  its  contents  or  ascertaining  the  facts 
may  defeat  him,^'  but,  ordinarily,  one  who  makes  false  material 
representations  of  fact  to  another,  who  properly  relies  on  them, 
can  not  enforce  the  contract  or  prevent  its  avoidance  by  such 
other  party  even  though  the  latter  could  have  ascertained  the 
truth  or  might  otherwise  be  considered  negligent  if  he  had  not 
been  thus  misled.** 

§  78.  Fraud  of  third  persons. — A  principal  is  liable  for  the 
fraud  of  his  agent  acting  within  the  scope  of  his  employment  and 
authority  even  though  it  is  committed  for  the  benefit  of  the  agent 
and  does  not  benefit  the  principal.*' 

§  79.  Active  concealment. — Active  or  mtentional  conceal- 
ment of  material  facts  usually  amounts  to  fraud  which  will  pre- 
vent the  enforcement  of  the  contract  by  the  party  guilty  of  the 
fraud  or  justify  its  rescission  by  the  other  party.*' 

§  80.     Misleading  partial  disclosure.*^ 

§  82.    Must  be  as  to  fact.*^ 

a«  Metropolitan    Life    Ins.    Co.    v.  So.  429,  L.  R.  A.  1917C.  617  (hidden 

Goodman,  10  Ala.  App.  446,  65  So.  defect   in    animal   intentionally   con- 

449;  Avery  Co.  v.  Powell,   174  Mo.  cealed  by  seller)  ;  Stotts  v.  Fairfield, 

App.  628,  161  S.  W.  335.  163  Iowa  726,  145  N.  W.  61 ;  Linton 

88  Metropolitan    Life    Ins.    Co.    v.  v.  Sheldon,  98  Nebr.  834,  154  N.  W. 

Goodman,   10  Ala.  App.  446,  65   So.  724;   Miller  v.   Matecr,   172  N.  Car. 

449;  Calloway  v.  McKnight,  180  Mo.  401,  90  S.  E.  435.    Compare  Ford  v. 

App,  621,  163  S.  W.  932.  Shepard  Co.,  36  R.  I.  497,  90  Atl.  805. 

2*Chisum  V.  Huggins  (Okla.),  154  27  Maywood  Stock  &c  Co.  v.  Pratt, 

Pac.  1146;  Davis  v.  Mitchell,  72  Ore.  60   Ind.   App.    131,    110   N.    E.   243; 

165,  142  Pac.  788.    See  also  Miller  v.  Melick  v.  Metropolitan  Life  Ins.  Co., 

Haney   (Ind.  App.),   116  N.   E.  21;  85  N.  J.  L.  727,  91  Atl.  1070,  affirm- 

Fidelity  &  Deposit  Co.  v.  Anderson  ing  Melick  v.  Metropolitan  Life  Ins. 

(Tex.  Civ.  App.).  189  S.  W.  346.  Co.,  84  N.  J.  L.  437,  87  Atl.  75;  Chi- 

25  Lloyd  v.  Grace,  L.  R.  (1912)  App.  cago  &c  R.  Co.  v.  Gotten    (Okla.). 

Gas.  716,  Ann.  Gas.  1913B,  819.    Mis-  162  Pac.  763 ;  Peerless  Fire  Ins.  Co. 

representation,  or  concealment  of  ma-  v.  Riveire   (Tex.  Civ.  App.),  188  S. 

terial  facts,  by  an  advertising  agency  W.  254. 

in  making  advertising  contract  with  a  ^8  Moore  v.  Garrick,  26  Colo.  App. 

newspaper,  will  not  affect  the  liability  97,  140  Pac  485 ;  Voorhees  v.  Coragan 

of  advertisers  on  contract  with  agent  (Ind.  App.),  112  N.  E.  826;  Woods 

who    placed    contract^  through    the  v.  Nicholas,  92  Kans.  258.  140  Pac. 

agency  to  secure  commission :    Freese  862 ;  Lembeck  v.  Gerken,  86  N.  J.  L. 

V.  Pavloski  (R.  I.),  99  Atl.  81.  Ill,  90  Atl.  698. 

w  Kitchen  v.  Long,  67  Fla.  72,  64 

24 


1  Ell.   Cont.]       FRAUD  AND   MISREPRESENTATION 


[§  84 


§  83,  Promise  or  representations  as  to  future. — Although 
a  mere  promissory  representation  or  expression  of  a  future  in- 
tention is  not  the  representation  of  an  existing  fact,  on  which 
fraud  can  be  predicated  at  least  where  there  is  no  bad  faith  or 
intention  not  to  fulfill  it,**  it  is  held  in  a  number  of  jurisdictions 
that  it  is  otherwise  where  it  is  made  to  deceive  and  there  is  an 
intention  at  the  time  not  to  perform  or  carry  it  out.'®  As  shown 
in  the  original  section,  however,  there  is  considerable  conflict 
among  the  authorities  in  regard  to  this  last  proposition.'^ 

§84.  Opinions  and  predictions." — Although  statements 
as  to  value  are  usually  mere  opinions. upon  which  fraud  can  not 
be  predicated,  yet,  as  already  shown,  this  is  not  true  of  false 
statements  as  to  actual  cost  or  price  paid,  offers  received,  or  the 
like,**  and  even  false  representations  as  to  value  may  be  regarded 
as  statements  of  fact  rather  than  mere  opinions,  and  fraud  may 
be  predicated  upon  them,  where  the  vendor  knows  that  the  vendee 
is  wholly  ignorant  of  the  value  and  knows  that  the  vendee  is 
relying  upon  them.**    So,  misrepresentations  as  to  title,  while 


^Mamaux  v.  Cape  May  Real 
Estate  Co.,  214  Fed.  757,  131  C.  C.  A. 
181 ;  Mertins  v.  Hubbell  Pub.  Co.,  190 
Ala.  311,  67  So.  275;  Jones  v.  Parker, 
197  III  App.  338  (rule  applied  to  mis- 
representation as  to  intention  of  third 
party) ;  Kiser  v.  Richardson,  91 
Kans.  812,  139  Pac  373,  Ann.  Cas. 
191SD,  539n;  Klebold  Press  v.  El- 
more, 150  N.  Y.  S.  978 ;  Philadelphia 
&  G.  S.  S.  Co.  V.  Pechin,  61  Pa.  Super. 
Cl  401 ;  Stewart  v.  Larkin,  74  Wash. 
681,  134  Pac  186,  L.  R.  A.  1916B, 
1069.  But  see  Younger  v.  Hoge,  211 
Mo.  444,  111  S.  W.  20,  18  L.  R.  A. 
(N.  S.)  94;  Missouri  Loan  &c.  Co.  v. 
Federal  Trust  Co.,  175  Mo.  App.  646, 
158  S.  W.  111. 

wCerny  v.  Paxton  &c.  Co.,  78 
Ncbr.  134,  110  N.  W.  882,  10  L.  R.  A. 
(N.  S.)  640  and  note;  Roberts  v. 
James,  83  N.  J,  L.  492,  85  Atl.  244, 
Ann.  Cas.  1914B,  859  and  note; 
Adams  V.  GiUig,  199  N.  Y.  314,  92  N. 
E.  670,  32  L.  R.  A.  (N.  S.)  127n,  20 
Ami.  Cas.  910;  Moore  v.  Moore,  94 
Misc.  370,  157  N.  Y.  S.  819;  Braddy 
V.  ElHott,  146  N.  Car.  578,  60  S.  E. 
507,  16  L.  R.  A.  (N.  S.)  1121.  125 
Am.  Sl  523;  McLean  v.  Southwest- 
ern &c  Ins.  Co.  (Okla.),  159  Pac. 
fwO;  South  Texas  Mortgage  Co.  v. 


Coe  (Tex.  Civ.  App.),  166  S.  W.  419. 

81  See  also  Miller  v.  Sutliff,  241  111. 
521,  89  N.  E.  651,  24  L.  R.  A.  (N.  S.) 
735  and  note. 

«2  Huff steller  v.  Our  Home  Life 
Ins.  Co.,  67  Fla.  324,  65  So.  1 ;  Garnet 
V.  Haas,  165  Iowa  565,  146  N.  W.  465 ; 
Hazlett  V.  Wilkin,  42  Okla.  20,  140 
Pac.  410;  Saxby  v.  Southern  Land 
Co.,  109  Va.  196,  63  S.  E.  423. 

88  See  Hokanson  v.  Oatman,  165 
Mich.  512,  131  N.  W.  Ill;  Kohl  v. 
Taylor,  62  Wash.  678.  114  Pac.  874, 
35  L.  R.  A.  (N.  S.)  174  and  note,  re- 
viewing many  cases  shov/ing  that  such 
statements  are  generally  regarded  as 
statements  of  fact  but  that  there  is 
considerable  difference  of  opinion  as 
to  when  they  are  so  material  that 
fraud  can  be  predicated  upon  them. 
False  representations  as  to  financial 
condition  may  also  constitute  action- 
able fraud:  Hood  v.  Wood  (Okla.), 
161  Pac.  210. 

8*  New  V.  Jackson,  50  Ind.  App. 
120,  95  N.  E.  328;  Kluge  v.  Ries  (Ind. 
App.),  117  N.  E.  262;  Rodee  v.  Sea- 
man, 33  S.  Dak.  184,  145  N.  W.  441. 
See  also  Griesa  v.  Thomas,  99  Kans. 
335,  161  Pac.  670;  Knopfler  v.  Flynn 
(Minn.),  160  N.  W.  860:  Hood  v. 
Wood  (Okla.),  161  Pac.  210. 


25 


§    85]  CONTRACTS  [1    Supp. 

sometimes  mere  expressions  of  opinion  or  not  material,  may  be, 
and  generally  are  representations  of  fact  upon  which  fraud  may 
be  predicated.*' 

§  85.  Misrepresentations  as  to  law. — Misrepresentation  as 
to  the  law  of  the  state  of  the  domicil  of  the  party  to  whom  the 
representation  is  made  is  not  ordinarily  fraud,  but  misrepresenta- 
tion as  to  the  law  of  a  foreign  state  is  a  misrepresentation  of 
fact  on  which  fraud  can  be  predicated.** 

§  86.    Materiality." 

§87.    Falsity." 

§  88.  Knowledge  and  intention. — Where  one  makes  a 
false  and  unqualified  representation,  as  of  his  own  knowledge, 
of  a  material  fact  relating  to  a  matter  in  which  he  has  an  interest, 
and  as  to  which  he  may  well  be  expected  to  have  knowledge,  with 
intent  to  thereby  induce  action,  such  false  representation  consti- 
tutes fraud  when  acted  upon  by  the  other  party  to  his  damage, 

*' Gannon  v.  Hausaman,  42  Okla.  191SA,     675n.     But     compare     Van 

41,  140  Pac.  407,  52  L.  R.  A.  (N.  S.)  Slochem  v.  Villard,  207  N.  Y.  587, 

519;   Fischer  v.   Hillman.  68  Wash.  101  N.  E.  467. 

222,  122  Pac.  1016,  39  L.  R.  A.   (N,  »t  For   representations   held   to   be 

S.)   1140  and  note;  Kathan  v.  Com-  material,  see:    Firebaugh  v.  Trough, 

stock,  140  Wis.  427,  122  N.  W.  1044,  57  Ind.  App.  421.  107  N.  E.  301 ;  John- 

28  L.  R.  A.   (N.  S.)   201  and  note,  son  v.  Olsen  (Minn.),  158N.  W.  805; 

See  also  Freeman  v.  Croom,  172  N.  Westra  v.  Robeits,  156  Wis.  230.  145 

Car.  524,  90  S.  E.  523.  N.   W.   TJZ.     The   false   representa- 

«« Where  there  is   no   relation   of  tions  need  not  be  the   sole  induce- 

trust  or  confidence  between  parties,  ment:    Ochs  v.  Woods  (N.  Y.),  117 

misrepresentations    of    law    do    not  N.     E.     305;     Allen     v.     Pendarvis 

amount  to  fraud  and  will  not  consti-  (Okla.),  159  Pac.  1117.    A  false  rep- 

tute  ground  for  rescission  of  a  con-  resentation  as  to  the  circulation  of 

tract:     Haviland   v.    Southern   Cali-  the  publication  in  which  defendants 

fornia  Edison  Co.,  172  Cal.  601,  158  ordered  the  printing  of  their  adver- 

Pac  328;  Travelers*  Protective  Assn.  tisement  which  was  made  to  and  did 

V.  Smith,  183  Ind.  59,  107  N.  E.  283,  induce  the  entering  into  a  contract 

Ann.    Cas.    1917E,    1088    and    note;  is  material:     Shallcross  Printing  &c. 

Batesburg  Cotton  Oil  Co.  v.  Southern  Co.  v.  Brown  (Mo.  App.),  185  S.  W. 

R.  Co.,  103  S.  Car.  494,  88  S.  E.  360 ;  745.    See  generally  as  to  materiality 

Kinchen  v.  Austin  (Tex.  Civ.  App.),  and  as  to  when  it  is  a  question  for  the 

179  S.  W.  924.    But  compare  Coons  jury:    Kohl  v.  Taylor,  62  Wash.  678, 

V.  Lain  (Tex.  Civ.  App.),  168  S.  W.  114  Pac.  874,  35  L.  R.  A.  (N.  S.)  174 

981.     But  a  representation  as  to  a  and  note  on  pages  176,  177,  183. 

foreign    law   is   a   representation   of  ^^Gleason  v.  Thaw,  234  Fed.  570, 

fact    upon     which     fraud    may    be  148  C.  C.  A.  336;   Ranch  v.  Lynch 

predicated:       Travelers'     Protective  (Del.  Super.),  89  AtL  134;  Prout  v. 

Assn.  V.  Smith,  183  Ind.  59,  107  N.  E.  Hoy  Oil  Co..  263  111.  54,  105  N.  E. 

283,  Ann.  Cas.  1917E,  1088  and  note;  26;  Ross  v.  Reynolds,  112  Maine  223, 

Schneider    v.    Schneider,    125    Iowa  91  Atl.  952;  Loftus  v.  Sturgis  (Tex. 

1,  98  N.  W.  159;  Epp  v.  Hinton,  91  Civ.  App.),  167  S.  W.  14. 
Kans,  513,   138  Pac.  576,   L,   R.   A. 
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and  the  former  can  not  be  heard  to  say  that  he  honestly  believed 
it  to  be  true.** 

§  89.  Reliance  on  false  statement.— To  enable  a  party  to 
rescind  the  fraud  or  misrepresentation  must  have  been  a  part  of 
the  same  transaction  and  must  have  been  relied  on  and  induced 
him  to  make  the  contract.*®  A  contracting  party  is  usually  justi- 
fied, however,  in  relying  on  representations  of  fact  made  to  him 
where  an  investigation  would  be  required  to  discover  the  truth, 
especially  when  the  party  making  the  representations  knows  the 
facts  and  the  party  to  whom  they  are  made  does  not  know  them 
and  does  not  have  the  means  of  knowledge.** 

§90.  Must  mislead.^— Representations  that  are  so  un- 
reasonable that  the  court  may  assume  them  to  be  false  without 
proof  will  not  vitiate  a  contract  on  the  ground  of  f  raud.*^  And 
in  order  to  avoid  a  contract  for  false  representations  the  party 


••Schlcchter  v.  Felton  (Minn.)f 
158  N.  W.  813,  L.  R.  A.  1917A, 
556l  See  also  Bethea-Starr  Pack- 
ing &c  Co.  V.  Mayben,  192  Ala. 
542,  68  So.  814;  Baker  v.  Clark,  14 
Ala.  App.  152,  68  So.  593;  Wheat- 
craft  V.  Myers,  57  Ind.  App,  371,  107 
N.  E.  81 ;  MajTwood  Stock  &c.  Co.  v. 
Pratt,  60^  Ind.  App.  131,  110  N.  E. 
243;  Davis  v.  Central  Land  Co.,  162 
Iowa  269,  143  N.  W.  1073,  49  L.  R. 
A.  (N.  S.)  1219  and  note;  Reynolds 
V.  Evans.  123  Md.  365,  91  Atl.  564 ; 
Kerr  v.  Shurtleff,  218  Mass.  167,  105 
N.  E.  871;  Agncw  v.  Hackett,  80 
Wash.  236,  141  Pac.  319;  Rogers  v. 
Roscnfeld,  158  Wis.  285,  149  N.  W. 
33.  But  compare  Johnson  v.  Holder- 
man  (Idaho),  167  Pac.  1030;  Prout  v. 
Hoy  OU  Co.,  263  111.  5,  105  N.  E. 
26;  Krankowski  v.  Knapp,  268  111. 
183,  106  N.  E.  1006.  Older  cases, 
most  of  them  supporting  the  general 
rule,  but  some  of  them  to  the  con- 
trary, or  showing  variations  of  the 
rule,  and  distinctions  depending  upon 
whether  the  case  is  in  law  or  equity, 
arc  reviewed  in  the  note  to  Wester- 
man  V.  Corder  (86  Kans.  239.  119 
Pac  868,  39  L.  R.  A.  (N.  S.)  500n), 
in  Ann.  Cas.  1913C,  61,  63,  64. 

♦®  Harvey  v.  Squire,  217  Mass.  411, 
105  N.  E,  355.  See  also  Hart  v. 
Walsh.  84  Misc.  421,  116  N.  Y.  S. 


235.  So,  in  an  action  for  damages 
for  deceit  the  plaintiff  must  show 
that  he  relied  upon  the  representa- 
tions and  was  deceived  thereby  to  his 
injury:  Meland  v.  Youngberg,  124 
Minn.  446,  145  N.  W.  167,  Ann.  Cas. 
1915B,  775  and  note  (but  partial  in- 
vestigation in  such  case  will  not  pre- 
vent an  action  for  deceit).  See  also 
Gratz  V.  Schuler,  25  Cal.  App.  117, 
142  Pac  899;  Austin  Powder  Co.  v. 
Crouch,  175  III  App.  494;  Palmer  v. 
Shields,  71  Wash.  463,  128  Pac  1051. 
As  to  what  is  suffi<iient  to  show  or 
constitute  such  reliance,  see:  Wood- 
ward V.  Western  Canada  Colonization 
Co.  (Minn.),  158  N.  W.  706,  L.  R.  A. 
(N.  S.)  1917C  and  note. 

*i  Sutton  V.  Greiner  (Iowa),  159 
N.  W.  268;  H.  W.  Abts  Co.  v.  Cun- 
ningham, 95  Nebr.  836,  146  N.  W. 
1036.  See  also  Gleason  v.  Proud,  31 
Cal.  App.  123,  159  Pac.  885 ;  Jasper  v. 
Bicknelf  (Colo.),  162  Pac  144.  But 
if  the  party  to  whom  false  represen- 
tations are  made  before  contracting 
in  reliance  thereon,  and  while  still 
able  to  retreat  without  prejudice, 
learns  the  truth,  they  will  not  be  a 
good  ground  of  defense  against  his 
contract:  Hayes  v.  Sheffield  Ice  Co. 
(Mo.  App.),  168  S.  W.  294. 

*2  Peterson  v.  Hof  tiezer,  35  S.  Dak. 
101,  150  N.  W.  934. 
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to  whom  they  were  made  must  usually  show  that  he  did  not  know 
the  truth  of  the  matters  so  represented." 

§  91.    Must  result  in  damage  or  injury/^ 

§  92.    Parties  in  pari  delicto.*** 

*5  De  Grasse  v.  Verona  Mining  G).,  **  Rejmolds  v.  Evans,  123  Md.  365, 

185  Mich.  514.  152  N.  W.  242.  See  91  Atl.  564;  Isenbeck  v.  Burroughs, 

also  Pritchard  v.  Dailey,  168  N.  Car.  217  Mass.  537.  105  N.  E.  595 ;  Con- 

330,  84  S.  E.  392.  Ion  v.  Hosier,  165  N.  Y.  S.  745 ;  also 

**  Martin     v.     Ford     Motor     Co.  post,  §§  645,  656,  et  seq. ;  2415 ;  2440- 

(Okla.).    167    Pac.    993;    Curtis    v.  2447. 
Buzard,  254  Pa.  61,  98  AtL  TH. 
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CHAPTER  V 


MISTAKE 


§  100.    Generally — Materiality.^ 

§  101.  As  to  nature  of  transaction. — Mistake  may  occur 
either  in  the  formal  statement  of  the  agreement  in  an  instrument, 
or  in  some  matter  causing  the  agreement  to  be  made  or  to  which 
it  is  to  be  applied.* 

§  102.  As  to  parties. — Every  one,  as  a  general  rule,  has  a 
right  to  determine  with  whom  he  will  contract,  and  another  party 
can  not  be  thrust  upon  him  without  his  consent  even  though  he 
may  have  no  good  reason  for  desiring  to  contract  with  one  rather 
than  another.* 


§  103.    Mistake  as  to  subject-matter.^ 

• 


1  Where   there    is   an    actual    and  the  meaning  of   the  word   "folio": 

honest  misunderstanding,   or   if    the  Law  Reporting  Co.  v.  Texas  Grain 

language   is    equivocal,    there   is   no  &  Elevator  Co.  (Tex*  Civ.  App.),  168 

contract  because  there  is  no  meeting  S.  W.  1001. 

of  minds  such  as  is  necessary  to  per-        <  The  right  of  a  party  to  avoid  a 

feet  a  contract:     Qark  v.   Stetson,  contract  on  account  of  mistake  as  to 

115  Maine  72,  97  Atl.  273.    A  contract  identity  of  the  contracting  party  does 

may  be  rescinded  in  a  proper  case  not  depend  on  its  being  important  to 

when  it  has  been  procured  by  fraud  know    such   party,    or   that    he    had 

of  the  other  party,  or  is  the  product  reason  for  wanting  to  contract  with 

of  a  mutual  mistake  of  the  parties:  him:       School     Sisters     of     Notre 

Blake  v.  Osmundson  (Iowa),  159  N.  Dame  v.  Kusnitt,  125  Md.  323,  93  Atl. 

W.  766.     So  a  contract  may  be  re-  928,  L.  R.  A.  1916D,  792  and  note, 

formed  in  a  proper  case  when  the  See   also    Brighton    Packing    Co.   v. 

mistake  is  common  to  both  parties  or  Butchers*  Slaughtering  &c  Assn.,  211 

induced  by  the  fraud  of  one  and  mis-  Mass.  398,  97  N.  E.  780. 
take  of  the  other :    Wood  v.  Staton        *  Mistake  of   the  parties   as   to   a 

(N.  Car.),  93  S.  E.  794.     The  court  material  fact  entering  into  the  agree- 

may,  in  its  discretion,  relieve  parties  ment  will  in  some  cases  enable  the  in- 

from   stipulations    which    they   have  jured  party  to  rescind,  but  the  doc- 

inadvertently  or  mistakenly  made,  or  trine  is  not  of  general  application : 

fraudulently  been  induced  to  make:  Williams  v.  Butler,  58  Ind.  App.  47, 

White  V.  Kincade,  95  Kans.  466,  148  105  N.  E.  387.    Compare :    Freeman 

Pac607,  Ann.  Cas.  1916B,  667n.  v.  Croom    (N.   Car.),  90  S.  E.  523. 

'Wood  V.  Staton  (N,  Car.),  93  Acceptance  of  bid  with  knowledge 
S.  E.  794.  A  contract  to  furnish  the  of  mistake  of  bidder  as  to  subject- 
testimony  given  at  a  hearing  at  a  matter  may  not  entitle  party  to  hold 
specified  sum  per  folio  is  binding  on  bidder:  Hudson  Structural  Steel  Co. 
both  parties  as  against  the  objection  v.  Smith  &c.  Co.,  110  Maine  123,  85 
tnat  one  of  them  did  not  understand  Atl.  384,  43  L.  R.  A.  (N.  S.)  654. 
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§  105.    As  to  identity  of  subject-matter." 

§  106.    As  to  nature  or  quality  of  subject-matter/ 

§  106a.  Mistake  as  to  quantity/ 


§  107,  As  to  price. — ^A  mistake  by  a  bidder  or  contractor 
in  making  an  estimate  as  to  the  cost  of  work  will  not  ordinarily 
entitle  him  to  avoid  the  contract  or  receive  additional  compen- 
sation.® 


§  109.    In  execution  of  writing.' 

§  110.    Negligence.*® — It  is  well  settled  as  a  general  rule 
that  one  who  has  ability  and  opportunity  to  read  a  contract  before 

»Taber  v.  Piedmont  &c  Bldg.  Co.,  N.   W.    1097,    122   Am.    St   951,    11 

25    Cal.    App.    222,    143    Pac    319  L.  R.  A.  (N.  S.)  254;  St  Nicholas 

(rescission     where    mistake    as    to  Church  v.   Knopp    (Minn.),   160  N. 

particular  lot  contracted  to  be  pur-  W.   500,   and   see   also   notes   in   15 

chased  in  a  real  estate  subdivision)  ;  L.   R.   A.    (N.    S.)    368,   and   23   L. 

Clarke  v.  Cooper,  148  Mo.  App.  230,  R.  A.  (N.  S.)  1109.    "Where  a  mis- 

128  S.  W.  47 ;  Pittsburgh  Lumber  Co.  take  in  the  price  is  made  in  a  writ- 

V.  Shell,  136  Tenn.  466,  189  S.  W.  ten  bid  following  an  oral  estimate 

879.  and  bid,  the  person  to  whom  the  bid 

•Settlement   of   account    for    less  is  offered  can  not  create  a  contract 

than  due,  owing  to  mutual  mistake  by  acceptance,  if  he  knows  of   the 

as  to  state  of  account,  may  be  set  mistake   and   the  bidder's   ignorance 

aside    and    true    balance    recovered :  thereof :   Tyra  v.  Cheney,  129  Minn. 

Beck  V.  School  Dist  No.  2,  54  Colo.  428,  152  N.  W.  835. 

546,  131  Pac.  398,  46  L.  R.  A.  (N.  S.)  »  Kennedy  v.  Poole,  213  Mass.  495, 

279  and  note.    See  as  to  mistake  of  100  N.  E.  635,  L.  R.  A.  1917A,  600 

extent    of    injury    where    release    is  (mortgage  reformed  so  as  to  make  a 

executed :    Mclsaac  v.  McMurray,  77  deed) ;  Atwood  v.  Mikeska,  29  Okla. 

N.   H.   466,   93   Atl.    115,   L.   R.   A.  69,  115  Pac.  1011,  L.  R.  A.  1917A,  602 

1916B,   769  and  note;    San   Antonio  (contract  reformed  so  as  to  include 

&c.  R.  Co.  V.  Polka,  57  Tex.  Civ.  App.  additional  matter).    See  also  Kansas 

626,  124  S.  W.  226;  El  Paso  &c.  Co.  v.  City  &c.  R.  Co.  v.  Smithson,  113  Ark. 

Kramer  (Tex.  Civ.  App.),  141  S.  W.  305.  168  S.  W.  555  (rescission).  The 

122.     See  also  as  to  mistakes  as  to  fact  that  a  party  did  not  know  that 

character,  quality  or  quantity  in  auc-  contract  required  him  to  pay  the  sum 

tion  sales,  Sohns  v.  Beavis,  200  N.  Y.  therein  specified  is  no  defense,  in  the 

268,  93  N.  E.  935,  34  L.  R.  A.  (N.  S.)  absence  of  fraud,  accident,  or  mis- 

927  and  note.  take,  though  he  was  a  foreigner  and 

^  Cargill  Com.  Co.  v.  Mowery,  99  unable  to  read  the  language  m  which 

Kans.  389,  161  Pac.  634,  and  on  re-  the  contract  was  written:     Intema- 

hearing,   162   Pac.  313;   Welch   Pub.  tional  Text-Book   Co.   v.   Anderson, 

Co.  V.Johnson  Realty  Co.  (W.  Va.),  179  Mo.  App.  631,  162  S.  W.  641. 

89  S.  E.  707,  L.  R.  A.  1917A.  200.  to  [Main  section  cited  in  Jensen  v. 

*  American     Water     &c.     Co.     v.  McConnell   Bros.    (Idaho),   169  Pac. 

United  States,  50  Ct.  Q.  209 ;  South-  292,  293.] 

ridge  Roofing  Co.  v.  Providence  Cor-  Burt  v.  Los  Angeles  Olive  Crow- 
nice  Co.  (R.  I.),  97  Atl.  210.   Com-    ers'    Ass'n     (Cal.),    166    Pac.    993; 

pare  on  the  general  subject  Bowser  Blossi    v.    Chicago   &c.    R.    Co.,    144 

V.   Marks,  96  Ark.   113,   131    S.  W.  Iowa  697,  123  N.  W.  360,  26  L.  R.  A. 

334,  32  L.  R.  A.   (N.  S.)   429,  Ann.  (N.  S.)  255  and  note;  also  note  in 

Cas.   1912B.  357n,  with  Estey  Organ  Ann.  Cas.  1913A,  432. 
Co.   V.   Lehman,   132   Wis.    144,    111 
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signing  it  can  not,  after  signing  it,  escape  its  obligations  by  say- 
ing that  he  did  not  read  it  or  did  not  know  what  it  contained.*^ 
So,  if  a  party  can  not  read  he  should  have  some  one  read  the 
contract  for  him.^^ 

§  1 1 1.  Ratification — Laches. — Equity  will  not  relieve  from 
a  mistake  where  there  is  inexcusable  delay  or  negligence  in  as- 
serting a  right,  nor  where  it  would  be  inequitable,  but  mere  lapse 
of  time  or  delay  where  there  is  a  good  excuse  will  not  necessarily 
bar  recovery  or  prevent  relief.^* 

§  112.  Mutuality  of  mistake. — A  contract  may  be  re- 
scinded in  a  proper  case  for  the  mistake  of  one  party  without 
a  showing  of  fraud  or  inequitable  conduct  on  the  part  of  the 


11  Hickman  v.  Sawyer,  216  Fed.  281, 
132  C  C  A.  425 ;  Ingram  v.  Coleman, 
110  Ark.  632,  160  S.  W.  886;  Stone  v. 
Prescott  Special  School  Dist  No.  14, 
119  Ark.  553,  178  S.  W.  399;  United 
Talking  Mach.  Co.  v.  Metcalf,  164 
Ky.  258,  175  S.  W.  357 ;  Bowen  v. 
Chenoa-Hignite  Coal  Co.,  168  Ky. 
588. 182  S.  W.  635 ;  McGrath  v.  Peter- 
son, 127  Md.  412,  96  AtL  551 ;  Ely  v. 
Sutton,  177  Mo.  App.  546,  162  S.  W. 
755;  Spelman  v.  Delano,  187  Mo. 
App.  119.  172  S.  W.  1163;  Ames  v. 
Milam  (Okla.),  157  Pac  941 ;  Frizzell 
V.  Milam  (Okla.),  157  Pac  944;  Ross 
V.  Northrup  King  &  Co.,  156  Wis. 
327,  144  N.  W.  1124.  A  contracting 
party  will  not  be  relieved  from  the 
results  of  his  negligence  in  failing  to 
read  a  contract  not  made  under  a 
disability  or  an  emergency,  or  in- 
duced by  fraud  of  the  other  party: 
Parker  v.  Parrish,  18  Ga.  App.  258, 
89  S.  E.  381.  Where  a  written  con- 
tract expressly  states  that  it  includes 
an  of  the  agreements  between  the 
parties,  one  who  signs  it  without  as- 
certaining its  terms,  relying  on  the 
agenfs  statement  that^  a  collateral 
agreement  was  contained  therein, 
can  not  avoid  it  unless  his  signature 
was  induced  by  fraud:  Outcult  Ad- 
▼ertisiiMf  Co.  v.  Barnes,  176  Mo.  App. 
307,  1^  S.  W.  631.  The  fact  that 
one's  eyes  are  weak,  and  he  is  a  poor 
reader,  will  not  exonerate  him  from 
n^ligence  in  failing  to  ascertain  the 
terms  of  a  written  instrument  which 
he  executes:     McDonald  v.  McKin- 


ney  Nursery  Co.,  44  Okla.  62,  143 
Pac  191.  To  relieve  a  person  from 
the  obligations  of  a  written  contract 
he  has  signed,  in  absence  of  fraud  or 
misrepresentation,  the  mistake  must 
be  mutual,  as  one  is  presumed  to 
know  contents  of  an  instrument  which 
he  signs:  Pragi  v.  Lehigh  Coal  &c. 
Co..  176  App.  Div.  265,  162  N.  Y.  S. 
1011.  Where  parties  in  bidding  for 
the  plumbing  work  in  a  building 
omitted  to  check  up  the  proper  num- 
ber of  toilets  and  lavatories,  on  the 
plans,  it  was  held  that  there  was  a 
mistake  and  they  were  not  entitled  to 
release  on  the  ground  that  there  was 
no  meeting  of  minds:  Leonard  v. 
Howard,  Si  Ore.  203,  135  Pac.  549. 

12  Stern  v.  Moneyweight  Scale  Co., 
42  App.  D.  C.  162;  Schmidt  v.  Bekins 
Van  &C.  Co.,  27  CaL  App.  667,  155 
Pac  647;  Constantine  v.  McDonald, 
25  Idaho  342,  137  Pac  531 ;  McKin- 
ney  v.  Boston  &c  R.  Co.,  217  Mass. 
274, 104  N.  E.  446.  But  fraud,  or  pos- 
sibly some  emergency,  may  be  a  suf- 
ficient excuse  for  not  reading  or 
having  a  contract  read,  and  "inability 
to  read  and  understand  the  language 
in  which  a  contract  is  negotiated, 
upon  showing  that  its  contents  were 
misrepresented,  justifies  a  court  of 
equity  in  declaring  it  ineffective": 
Smith  V.  Mosbarger  (Ariz.),  156 
Pac  79. 

13  Osincup  V.  Henthorn,  89  Kans. 
58,  130  Pac  652,  46  L.  R.  A.  (N.  S.) 
174n,  Ann.  Cas.  1914C,  1262n;  post 
§§  2431,  2433. 


31 
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Other,"  and  a  deed  may  be  rescinded  or  canceled  for  a  negligent 
mistake  of  fact  that  is  unilateral  where  the  negligence  is  not  a 
breach  of  legal  duty  and  the  mistake  is  material  and  under  cir- 
cumstances that  render  it  inequitable  for  the  other  party  to  have 
the  benefit  thereof."  Omission  from  a  written  contract  of  part 
of  what  was  orally  agreed  to  is  not  a  mutual  mistake  where  one 
of  the  parties  knows  of  the  omission  at  the  time  of  signing." 

§  113.     Mistake  as  to  the  law. — Mistake  of  law  alone  is 
not  ordinarily  ground  for  relief.^^    But  mistake  as  to  a  foreign 

1*  Harper  v.  Newburgh,  159  App.        *«Tom    v.    Roberson    (Tex.    Civ. 

Div.  695,  145  N.  Y.  S.  59.  App.),  182  S.  W.  698.    See  generally 

1'  Crosby  v.  Andrews,  61  Fla.  554,  as  to  mutuality  of  mistake  and  when 
55   So.   57,   Ann.   Cas.   1913A,  420n.  it  is  necessary  to  relief :    St.  Nicholas 
But  where  there  is  no  mutual  mistake  Church  v.  Kropp  (Minn.),  160  N.  W. 
and  a  bidder  in  making  a  bid  over-  500.    A  mistake  by  one  of  the  parties 
looks  a  part  of  the  work  covered  by  as  to  the  meaning  of  a  contract  when 
the  contract,  and  is  not  led  iiito  error  not  induced  by  fraud,  undue  influence, 
by   anything    said    or    done    by   the  or  abuse  of  confidence  is  no  defense 
other  party,  there  is  no  remedy  and  to  an  action  on  the  contract:     Out- 
the  bidder  is   not  entitled  to   addi-  cault  Advertising  Co.  v.  Hooten,  11 
tional  compensation  under  such  cir-  Ala.  App.  454,  66  So.  901. 
cumstances    for    doing    said    work:        I'Kiefer  Oil  &c.  Co.  v.  McDougal, 
American    Water    Softener    Co.    v.  229  Fed.  933,  144  C.  C.  A.  215,  Ann. 
United  States,  50  Ct.  CI.  209.    So  one  Cas.  1916D,  343  and  note  (not  ground 
can  not  repudiate  his  contract  to  fur-  for  annulment  of  compromise)  ;  Clark 
nish  material  and  labor  upon  speci-  v.  Lehigh  &c.  Coal  Co.,  250  Pa.  304, 
fied  work  at  a  certain  figure  and  avoid  95  Atl.  462.    A  mistake  of  law  by  one 
liability,  on  the  ground  of  his  own  party      under      circumstances      not 
mistake     in     estimating     the     cost:  amounting  to  fraud  on  the  part  of 
Southbridge   Roofing   Co.   v.    Provi-  the  other  party,  is  no  g^round  for  the 
dence  Cornice  Co.    (R.  I.),  97  Atl.  avoidance  of  a  contract:    (Gardner  v. 
210.  ^  Where  a  company  contracted  to  Watson,  170  Cal.  570,  150  Pac.  994. 
furnish  iron  doors  under  a  contract  A  "mistake  of  law,"  within  the  rule 
that  the  doors  should  be  acceptable  to  as  to  grounds  for  cancellation  of  in- 
the  architects  and  the  board  of  fire  struments,  is  where  a  party  having 
underwriters,  it  was  held  that  the  fact  full  knowledge  of  the  facts  comes  to 
that  the  doors   would  not  pass  the  an  erroneous  conclusion  as  to  their 
tests  of  the  underwriters  would  not  legal     effect:        Palmer     v.      Cully 
avoid  the  contract  on  the  ground  that  (Okla.),  153  Pac  154.    As  to  what  is 
there  was  a  mutual  mistake  of  fact:  a    "mutual    mistake    of    law"    see: 
Brown  Bros.  Mfg.  Co.  v.  S.  H.  Har-  Northwest  Thresher  Co.  v.  McNinch, 
ris  Co.,  185  111.  App.  568.    But  a  con-  42  Okla.  155,  140  Pac.  1170;  North- 
tract  by  which,  for  payments  to  be  west  Thresher  Co.  v.  Pruitt,  42  Okla. 
made,   plaintiff  abandoned   lands   on  163,     140     Pac     1173;      Northwest 
which  she  had  located  mining  claims.  Thresher  Co.  v.  Bell,  42  Okla.  164, 
was  held  void  as  incapable  of  per-  140  Pac   1174;   Northwest  Thresher 
f ormance,  and  made  under  a  mutual  Co.  v.  Long,  42  Okla.  165,  141  Pac  4 ; 
mistake  where  it  contemplated  that  Northwest  Thresher   Co.  v.  Washi- 
defendant  who  was  to  withdraw  the  chek,    42    Okla.    166,    141    Pac.    4; 
land   under  a   certain    statute   could  Northwest  Thresher  Co.  v.  Minium, 
stll  it,  whereas  he  could  only  develop  42  Okla.  168,  141  Pac  5;  Northwest 
an  irrigation  plant  and  sell  water  to  Thresher  Co.  v.  Basey,  42  Okla.  169, 
settlers:    Miller  v.  Thompson  (Nev.),  141  Pac  5. 
160  Pac  775. 
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law  is  a  mistake  of  fact  for  which  equity  may  give  relief  in  a 
proper  case." 

^'  Osincup  V.  Henthom,  89  Kans.  work  over  the  country  can  not  be  ex- 

58,  130  Pac  652,  46  L.  R.  A.  (N.  S.)  pected  to  be  familiar  with  every  de* 

174n,  Ann.  Cas.  1914C,  1262  and  note,  tail    of    city    and    town    charters : 

While  ignorance  of  the  law  b  not  a  Koniff  v.  Baltimore,  128  Md.  465,  97 

food  excuse,  contractors  engaged  in  AtL  837. 
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CHAPTER  VI 


FAILURE   TO   DISCLOSE  MATERIAL   FACTS 


§  120.  Nondisclosure  as  to  essential  elements. — ^The  con- 
cealment by  a  party  of  a  material  fact  which  it  is  his  duty  to 
disclose  may  constitute  fraud  as  much  as  if  he  had  misrepre- 
sented it.* 

§  121.    Failure  to  disclose  matter  of  inducement.' 

§  123.     Silence  where  there  is  a  duty  to  speak.* — It  is  not 

ordinarily  the  duty  of  the  seller  to  disclose  open  or  patent  defects 
in  an  animal  sold,  but  where  the  defect  is  latent  and  he  inten* 
tionally  omits  to  disclose  it,  knowing  that  the  buyer  is  acting  on 
the  belief  that  no  such  defect  exists,  the  silence  of  the  seller  imder 
such  circumstances  amounts  to  f  raud.^ 

§  124.  Relations  of  trust  and  confidence.— An  agent  for 
the  sale  of  property  who  fails  to  communicate  to  his  principal 
an  offer  received  for  it  can  not  enforce  specific  performance  of 
a  contract  to  take  it  himself  even  after  the  agency  has  ceased, 
where  the  contract  to  sell  it  to  him  was  at  a  lower  price  induced 
by  such  failure." 

§  125.  Failure  to  disclose  changes  in  fact. — It  is  the  duty 
of  an  insured  to  disclose  a  change  in  the  condition  of  his  health 
where  he  is  taken  seriously  ill  between  the  time  of  the  applica- 
tion, in  which  he  has  stated  that  he  had  never  been  afflicted  with 
any  such  illness,  and  the  time  of  the  delivery  of  the  policy.* 


^Richardson  v.  Heney,  18  Ariz. 
186.  157  Pac  980;  Corry  v.  Sylvia  y 
Cia.  192  Ala.  550,  68  So.  891,  Ann. 
Cas.  1917E,  1052.  Sec  also  Union 
Lumber  Co.  v.  W.  J.  Schouten  Co., 
25  Cal.  App.  80.  142  Pac  910;  Hud- 
son Structural  Steel  Co.  v.  Smith  &c. 
Co..  110  Maine  123,  85  Atl.  384,  43 
L.  R.  A.  (N.  S.)  654n. 

*  Peerless  Fire  Ins.  Co.  v.  Riveire 
(Tex.  Civ.  App.),  188  S.  W.  254. 

«Gleason  v.  Thaw,  234  Fed.  570. 
148  C.  C  A.  336;  Kurt  v.  Moscript 
(Kans.),  167  Pac  1065;  Hudson 
Structural  Steel  Co.  v.  Smith  &c  Co., 


110  Maine  123,  85  Atl.  384,  43  L.  R. 
A.  (N.  S.)  654n;  Mishawaka  Woolen 
&c  Co.  V.  Stanton,  188  Mich.  237,  154 
N.  W.  48,  L.  R.  A.  1917B,  651n. 

*  Kitchen  v.  Long,  67  Fla.  72,  64  So. 
429,  L.  R.  A.  1917C,  617  and  note; 
Puis  v.  Hombeck,  24  Okla.  288,  103 
Pac  665,  29  L.  R.  A.  (N.  S.)  202  and 
notes  138  Am.  St.  883;  Fitzhugh  v. 
Nirschl,  TJ  Ore  514,  151  Pac  735. 
But  compare  Overhulser  v.  Peacock, 
148  Mo.  App.  504,  128  S.  W.  526. 

*  Kurt  v.  Moscript  (Kans.),  167 
Pac  1065. 

«  Harris  v.  Security  Mut  Life  Ins. 
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§  126.    Insurance  cases/ 
§127.    Suretyship/ 

§  128,  Sales/ — It  is  usually  the  duty  of  a  vendor  of  land 
to  disclose  hidden  defects  therein  which  the  purchaser  could  not 
discover  by  ordinary  examination,  but  the  vendor  is  not  guilty 
of  fraud  in  such  case  for  failure  to  disclose  them  if  he  did  not 
know  of  them  and  the  circumstances  were  not  such  as  to  charge 
him  with  knowledge/* 

§  129.  Warranties." — ^Where  articles  such  as  medicines 
and  food  are  sold  directly  to  the  consiuner  there  is  usually  an 
implied  warranty  that  they  are  sound  and  wholesome  and  fit  for 
the  purpose  for  which  they  are  sold;"  and  manufacturers  of 
such  articles  have  been  held  liable  for  injuries  to  third  persons 
who  have  bought  from  a  dealer/*  but  it  is  generally  held  that,  as 
there  is  no  privity  of  contract,  there  is  no  implied  warranty  and 
liability  in  the  latter  case  in  the  absence  of  negligence/* 

§  131.  Commercial  paper. — A  maker  of  a  note  may  be 
estopped  as  against  a  good-faith  purchaser  by  making  false  rep- 


Co^  130  Tenn.  325,  170  S.  W.  474,  L. 
R.  A.  1915C.  151  Ann.  Cas.  1916B, 
38Qii.  See  also  Carleton  v.  Patrons' 
Androscoggin  Mut  Fire  Ins.  Co.,  109 
Maine  79,  82  AtL  649,  39  L.  R.  A. 
(N.  S.)  951n. 

^Insurance  G>.  v.  Indiana  Reduc- 
tion Co.  (Ind.  App.).  117  N.  E.  273; 
Harris  v.  Security  Mut  Life  Ins.  Co., 
130  Tenn.  325,  170  S.  W.  474,  L.  R. 
A.  1915C,  153,  Ann.  Cas.  1916B, 
280a;  Washington  Fire  Ins.  Co.  v. 
Cobb  (Tex.  Gv.  App.),  163  S.  W. 
608;  Peerless  Fire  Ins.  Co.  v.  Riveire 
(Tex.  Civ.  App.),  188  S.  W.  254. 

'Larrabee  v.  Title  Guaranty  &c. 
Co.  250  Pa.  135,  95  Aa  416,  L.  R.  A. 
1916F,  709  and  note. 

•Kitchen  v*  Long.  67  Fla.  72,  64 
Sa  429,  L.  R.  A.  1917C,  617n ;  Clear- 
water V.  Forrest,  72  Ore.  312,  143 
Pac  998  (both  holding  it  the  duty 
of  seller  to  disclose  latent  defect  or 
unsoundness  of  animal). 

>»Adkins  V.  Stewart,  159  Ky.  218, 
166  S.  W.  984. 

^*  (Main  section  cited  in  Flaccomio 
V.  Eysink  (Md.),  100  Atl.  510,  515.] 

"Gearing  v.   Berkson,   223   Mass. 

257.  HI  N.  E.  785,  L.  R.  A.  1916D, 


1006  (provided  the  buyer  makes 
known  to  the  dealer  that  reliance  is 
placed  on  his  skill  and  knowledge  and 
does  not  make  his  own  selection) ; 
Mazetti  v.  Armour  &  Co.,  75  Wash. 
622.  135  Pac  633,  48  L.  R.  A.  (N. 
S.)  213n,  Ann.  Cas.  1915C,  140n. 

"  Parks  V.  C.  C  Yost  Pie  Co.,  93 
Kans.  334,  144  Pac  202,  L.  R.  A, 
1915C,  179;  Jackson  (>)ca  Cola  Bot- 
tling Co.  V.  Chapman,  106  Miss.  864, 
64  So.  791.  See  also  Thomhill  v. 
Carpenter-Morton  Co.,  220  Mass.  593, 
108  N.  K  474;  Statler  v.  Gtorge  A. 
Ray  Mfg.  Co.,  195  N.  Y.  478,  fe  N. 
E.  1063. 

1*  Flaccomio  v.  Eysink  (Md.),  100 
Atl  510  (also  holding  no  liability 
under  Uniform  Sales  Act)  ;  Crigger 
V.  Coca-Cola  Bottling  Co.,  132  Tenn. 
545,  179  S.  W.  155.  L.  R.  A.  1916B. 
877n;  Liggett  &c  Tobacco  Co.  v. 
Cannon,  132  Tenn.  419,  178  S.  W. 
1009,  L.  R.  A  1916A,  940,  Ann.  C:as* 
191 7 A,  179n;  Hasbrouk  v.  Armour, 
139  Wis.  357,  121  N.  W.  157.  23  L. 
R.  A.  (N.  S.)  876.  See  also  Wels- 
hausen  v.  Charles  Parker  Co.,  83 
Conn.  231,  76  Atl.  271;  Roberts  v. 
Anheuser-Busch    Brewing    Co.,    211 
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resentations  or  even  remaining  silent  when  in  g<6od  conscience  he 
should  make  disclosure  of  facts  affecting  its  validity  or  value.*"* 
§  133.    Compromise," 

Mass.  449,  96  N.  K  95 ;  and  note  in        ^^  See  as  to  fraud  or  misrepresenta- 
19  L.  R.  A.  (N.  S.)  923.  tion  in  obtaining  release  notes  in  48 

«  Holzbog  V.  Bakrow,  156  Ky.  161,  L.  R.  A.  (N.  S.)  448,  and  50  L.  R- 
160  S.  W.  792,  50  L.  R.  A.  (N.  S.)  A.  (N.  S.)  1091.  See  as  to  reUcf  in 
1023,  and  note  on  page  1024.  case  of  mistake  in  compromise,  note 

in  46  L.  R.  A.  (N.  S.)  279. 
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CHAPTER  VII 


DURESS  AND  UNDUE  INFLUENCE 

§  140.  What  is  meant  by  such  terms. — Duress  is  unlawful 
restraint  whereby  one  is  induced  to  do  an  act  against  his  will/ 
Undue  influence  is  a  kind  of  mental  coercion  destroying  the  free 
agency  of  the  party  upon  whom  it  is  exerted  and  constraining  him 
to  do  what  he  would  not  have  done  if  left  to  his  own  judgment 
and  volition,  so  that  his  act  becomes  that  of  the  one  exerting  the 
influence  rather  than  his  own  act.* 

§  141.    When  it  affects  the  contract.' 

^  Horn  V.  Davis,  70  Ore.  498,  142  It  will  not  avoid  a  contract  unless  the 

Pac  544.    See  also  Dorsey  v.  Bryans,  party   seeking   to   enforce   it   or   his 

143  Ga.  186,  84  S.  E.  467,  Ann.  Cas.  agent  imposed  the  duress,  or  unless  it 

1917A,  172n;   Piekenbrock  v.  Smith,  was   done   with   his   knowledge   and 

43  Okla.  585,  143  Pac.  675 ;  Edmonds-  was  taken  advantage  of  by  him  to 

ton  V.  Porter  (Okla.),  162  Pac.  692.  obtain  the  contract:    Fears  v.  United 

Duress  exists  where  one  by  unlawful  Loan  &c.  Bank,  172  Ky.  255,  189  S. 

act  of  the  beneficiary  or  his  author-  W.  226.     See  also  Travis  v.  Unkart» 

izcd  agent,  or  some  person  with  his  89  N.  J.  L.  571,  99  Atl.  320. 

knowlajge,  is  constrained  under  cir-  *  Beard  v.  Beard,  173  Ky.  131,  190 

cumstances  depriving  him  of  exercise  S.  W.  703.    Undue  influence  assumes 

of  free  will,   to   agree   to   the  act:  that  a  condition   exists   where   such 

Koewing  v.  West  Orange,  89  N.  J.  baneful    influence    can    be    exerted: 

L  539.  99  Atl  203.    "It  is  a  condition  Gillespie  v.  Smith,  229  Fed.  760.   For 

of  mind    resulting    from    such    im-  an    illustration    of    undue    influence, 

proper  pressure  that  the  will  is  over-  see :     Britton  v.  Esson,  260  111.  273, 

come  and  an  involuntary  act  or  con-  103  N.  E.  218. 

tract  induced;   a  condition  of  mind  *The  age,  sex,  capacity,  situation, 

produced   by  an   unlawful   intimida-  and  relation  of  the  parties  and  all  the 

tion,  and  resulting  in  the  doing  of  an  attending    circumstances    should    be 

act  which  is  not  required  by  law":  considered,  and  the  evidence  should 

OToole  v.  Lamson,  41   App.   D.  C.  be  clear  and  convincing:     Denney  v; 

276.    Sec  also  United  States  v.  Hoi-  Reber   (Ind.  App.),   114  N.  E.  424; 

land-American   Line,   205   Fed.   943;  Lewis  v.  Doyle,  182  Mich.  141,  148 

Anderson  v.  Kelley  (Okla.),  156  Pac  N.  W.  407;  Gate  City  Nat.  Bank  v. 

1167.     Duress    is    such    restraint   or  Elliott  (Mo.),  181  S.  W.  25;  Roberts 

danger,   either   actually    inflicted    or  v.  Little,  92  Misc.  497,  157  N.  Y.  S. 

threatened  and  impending  as  is  suffi-  121 ;  Ford  v.  Engleman,  118  Va.  89, 

dent  in  severity  or  apprehension  to  86  S.  E.  852.  But  where  a  fiduciary 

overcome  the  mind  of  a  person  of  relation  is  shown,  rendering  it  cer- 

ordinary  firmness :    Ortt  v.  Schwartz,  tain  that  the  contracting  parties  did 

62  Pa.   Super.   Ct.  70.     It  will  not  not  deal  on  terms  of  equality,  or  that 

ivoid  a  contract,  unless  sufficient  to  an  unfair  advantage  was  probable,  it 

overcome  the  will  of  a  man  of  ordi-  has  been  held  that  the  transaction  is 

nary  firmness  and  courage:    Ford  v.  presumed  void,  and  the  burden  shifts 

Hngleman,  118  Va.  89,  86  S.  E«  852.  to  the  fiduciary  to  show  affirmatively 

37 


S  144] 


CONTRACTS 


[1  Supp. 


§  144.     Duress  of  goods/ 

§  145.  Duress  by  iir^risonment. — One  unlawfully  im- 
prisoned who,  in  order  to  obtain  his  liberty,  is  induced  by  his 
prosecutor,  or  the  latter' s  agent,  to  agree  not  to  sue  for  damages, 
is  not  bound  by  such  agreement.* 

§  146.  Duress  by  threats  and  oppression. — In  order  to 
constitute  duress  by  threats  the  party  coerced  must  have  been  so 
moved  or  affected  as  to  cease  to  be  a  free  moral  agent.*  But  it 
is  sufficient  if  he  was  so  acted  upon  by  threats  of  the  person 
claiming  the  benefit  of  the  contract  as  to  be  bereft  of  that  quality 
of  mind  essential  to  the  execution  of  a  contract/  A  threat  of 
litigation,  however,  by  one  having  a  right  to  institute  it  does  not 
ordinarily  constitute  duress.® 

§  147.  When  presumed.— Where  a  confidential  or  fidu- 
ciary relation  exists  and  the  dominant  party  secures  an  advantage 
from  the  contract  there  is  a  presumption  of  undue  influence.* 

§  148.  Relation  of  parties. — The  duress  must  generally 
have  been  exercised  upon  the  person  who  sets  it  up  by  the  person 
who  claims  the  benefit  of  the  contract,  or  by  some  one  acting  in 
his  behalf  or  with  his  knowledge  ;*®  but  the  threatened  prosecution 


that  no  deception,  or  undue  influence 
was  used:  Dawson  v.  National  Life 
Ins.  Co.  (Iowa),  157  N.  W.  929. 

*  The  owner  of  property  unlawfully 
withheld,  may,  in  a  proper  case,  avoid 
concessions  made  by  him  to  obtain 
possession  thereof,  where  the  deten- 
tion is  accompanied  by  hardship  or 
irreparable  injury,  though  the  com- 
pulsion does  not  amount  to  technical 
duress:  Nelson  v.  Nelson,  99  Nebr. 
456,  156  N.  W.  1036.  As  to  duress 
of  real  property,  see  Hamilton  v. 
Kentucky  Title  &c.  Co.,  159  Ky.  680. 
167  S.  W.  898,  L.  R.  A.  1915B,  498 
and  note. 

**  Lyons  v.  Davy-Pocahontas  Coal 
Co..  75  W.  Va.  739.  84  S.  E.  744. 

«  Dallavo  v.  Dallavo.  189  Mich.  350, 
155  N.  W.  538. 

7  Piekenbrodc  v.  Smith,  43  Okla. 
585,  143  Pac,  675. 

*Abelman  v.  Indelli  &  Conforti 
Co.,  170  App.  Div.  740,  156  N.  Y.  S. 


401;  Hart  v.  Walsh,  84  Misc.  421, 
146  N.  Y.  S.  235;  Cornwall  v.  An- 
derson. 85  Wash.  369.  148  Pac  1; 
Zent  V.  Lewis.  90  Wash.  651.  156  Pac. 
848.  Under  Oklahoma  Comp.  Laws 
1909,  §S  1049,  1050,  a  charge  of  duress 
can  not  be  predicated  on  a  threat  to 
injure  defendant's  credit:  F.  B.  Col- 
lins Inv.  Co.  V,  Easley,  44  Okla.  429, 
144  Pac.  1072. 

»  Mors  V.  Peterson,  261  111.  532,  104 
N.  E.  216;  Huddleston  v.  Henderson. 
181  111.  App.  176;  Westphal  v.  Will- 
iams (Ind.  App.).  107  N.  E.  91.  See 
also  McDowell  v.  Edwards*  Adm'r., 
156  Ky.  475,  161  S.  W.  534.  Where 
confidence  and  influence  exist,  equity 
requires  the  utmost  good  faith:  In 
re  Spann  (Okla.).  152  Pac  68. 

10  Fears  v.  United  Loan  &c.  Bank, 
172  Ky.  255.  189  S.  W.  226;  Koe- 
wing  V.  West  Orange.  89  N.  J.  L. 
539,  99  Atl.  203;  Travis  v.  Unkart, 
89  N.  J.  L.  571,  99  AU.  320. 
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of  a  husband  or  wife  or  near  relative  may  operate  as  duress  for 
which  the  contract  may  be  avoided.^* 

§  149.  Family  relations. — ^There  is  no  presumption  from 
the  mere  relation  of  parent  and  child  that  the  former  was  unduly 
influenced  by  the  latter  in  making  a  conveyance  or  the  like  to  the 
latter.  **  But  where  confidential  relations  exist  and  the  parent  is 
old  and  weak  in  mind  and  the  child  strong  and  dominant,  convey- 
ances and  other  contracts  for  the  benefit  of  the  latter  have  often 
been  held  presumptively  obtained  by  undue  influence/*   So,  the 


"  Embrey  v.  Adams,  191  Ala.  291, 
68  So.  20,  L.  R.  A.  1915D,  1118 
(threats  to  send  grantor's  father  to 
chain  gang) ;  Kirby  v.  Arnold,  191 
Ala.  263,  68  So.  17  (threat  to  prose- 
cute grandfather).  Threats  to  prose- 
cute husband,  see:  Denney  v.  Reber 
(Ind.  App.),  114  N.  E.  424;  Fears  v. 
United  Loan  &c.  Bank,  172  Ky.  255, 
189  S.  W.  226;  Lewis  v.  Doyle,  182 
Mich.  141.  148  N.  W.  407.  See  also 
Cromer  v.  Evett,  11  Ga.  App.  654,  75 
S.  E.  1056;  Kronmeyer  v.  Buck,  258 
III.  586, 101  N.  E.  935,  45  L.  R.  A,  (N. 
S.)  1182;  Hoellworth  v.  McCarthy, 
93  Nebr.  246,  140  N.  W.  141,  43  L 
R.  A  (N.  S.)  1005;  Sykes  v.  Thomp- 
son, 160  N.  Car.  348,  76  S.  E.  252; 
Fountain  v.  Bingham,  235  Pa.  35,  84 
Atl.  131,  Ann.  Cas.  1913D,  1185.  But 
compare  Goodrum  v.  Merchants'  &c 
Bank,  102  Ark.  326,  144  S.  W.  198, 
AmL  Cas.  1914A,  511;  Meredith  v. 
Knox  (Del.  Ch.),  83  Atl.  703;  Mad- 
dox  V.  Rowe,  154  Ky.  417,  157  S.  W. 
714;  Englert  v.  Dale,  25  N.  Dak.  587, 
142  N.  W.  169;  Guinn  v.  Sumpter 
VaL  R.  Co.,  63  Ore.  368,  127  Pac. 
987;  Sulzner  v.  Cappeau  &:.  Co.,  234 
Pa,  162,  83  Atl.  103,  39  L.  R.  A. 
(N.  S.)  421.  Under  Oklahoma  Rev. 
Laws  1910,  §S  900,  901,  duress  suffi- 
cient to  avoid  a  contract  exists  when 
consent  is  obtained  by  unlawful  con- 
finement of  the  party  or  threat  of 
such  unlawful  confinement;  question 
being  whether  will  of  party  was  over- 
come by  such  threats,  etc.:  Ed- 
mondston  v.  Porter  (Okla.),  162  Pac. 
692.  A  contract  is  void  for  duress 
where  a  party's  signature  thereto  was 
obtained  by  threats  as  to  his  per- 
sonal liberty  or  safety  or  tending  to 
deprive  him  of  the  free  exercise  of 
bis  will:    Kaus  v.  Gracey,  162  Iowa 


671,  144  N.  W.  625.  ''Defendants' 
statements  to  plaintiff,  who  had 
wrongfully  appropriated  money  be- 
longing to  it,  that  he  was  liable  to  a 
criminal  prosecution,  without  repre- 
sentation that  prosecution  had  been 
commenced  or  a  warrant  had  issued, 
held  not  to  constitute  duress  so  as  to 
invalidate  a  settlement":  Ingebrigt 
V.  Seattle  Taxicab  &c.  Co.,  78  Wash. 
433,  139  Pac.  188.  "For  one,  who  in 
good  faith  believes  that  he  has  been 
wronged,  to  threaten  the  wrongdoer 
with  a  civil  suit,  and  if  the  wrong 
includes  a  violation  of  the  criminal 
law  with  a  criminal  prosecution,  with- 
out a  statement  that  prosecution  has 
been  commenced,  and  without  an  ac- 
tual arrest,  is  not  duress  as  affecting 
a  contract  of  settlement":  Ingebrigt 
v.  Seattle  Taxicab  &c.  Co.,  78  Wash. 
433,  139  Pac.  188. 

*2  Hawthorne  v.  Jenkins,  182  Ala. 
255,  62  So.  505,  Ann.  Cas.  1915D,  707, 
and  note ;  Kline  v.  Kline,  14  Ariz. 
369,  375,  128  Pac.  805;  Tompkins  v. 
Tompkins,-  257  111.  557,  100  N.  E.  965, 
Ann.  Cas.  1914B,  158n;  Westphal  v. 
Williams  (Ind.  App.),  107  N.  E.  91; 
Steen  v.  Steen  (Iowa),  151  N.  W. 
115;  Henry  v.  Leech,  123  Md.  436, 
91  Atl.  694;  McEleney  v.  Donovan, 
119  Minn.  294,  138  N.  W.  306;  Lee 
V.  Lee,  258  Mo.  599,  167  S.  W.  1030 ; 
Winslow  V.  Winslow,  89  Nebr.  189, 
130  N.  W.  1042 ;  Howard  v.  Howard, 
112  Va.  566.  72  S.  E.  133;  Turner  v. 
Hinchman,  72  W.  Va.  384,  79  S.  E. 
18. 

**Piercy  v.  Piercy,  18  Cal.  App. 
751,  124  Pac.  561 ;  Smith  v.  Smith,  84 
Kans.  242,  114  Pac.  245,  35  L.  R.  A. 
(N.  S.)  944  and  note;  Gross  v. 
Courtley,  161  Ky.  152,  170  S.  W.  600 ; 
Beinbrink  v.  Fox,  121   Md.  102,  88 


39 


§  157] 


CONTRACTS 


[1  Supp. 


relation  of  stepmother  and  stepson  has  been  held  to  raise  no  pre- 
sumption of  trust  and  confidence  in  itself,  but  circumstances 
showing  special  trust  and  confidence  may  raise  the  presumption 
of  undue  influence,"  and  the  same  has  been  held  as  to  the  influ- 
ence of  an  uncle  on  an  orphan  heir  who  relied  on  the  uncle  and 
had  special  confidence  in  him.^' 

§  157.  Mental  weakness." — Mere  inadequacy  of  consid- 
eration is  not  ordinarily  a  distinct  or  sufficient  ground  for  equi- 
table relief,  such,  for  instance,  as  cancelation  or  rescission;  but 
the  inadequacy  of  consideration  may  be  so  gross  that  it  may 
furnish  sufficient  evidence  of  fraud,  and,  especially  in  connection 
with  other  circumstances,  even  though  comparatively  slight  in 
themselves,  justify  and  require  such  equitable  relief.^ 

§  159.     Unconscionable  contracts.^' 

§  160.     Contracts  with  expectant  heirs  and  the  like.^ 

§  161.  Ratification. — As  a  contract  made  under  duress  is 
voidable  rather  than  void,  one  coerced  by  duress  into  making  a 
contract  may  afterward  affirm  or  ratify  it.***     But  conduct:  in 


17 


19 


Atl.  106;  Lyons  v.  Elston,  211  Mass. 
478,  98  N.  E.  93;  Guinon  v.  Guinon, 
184  Mich.  56,  150  N.  W.  311 ;  Brown 
V.  Brown,  237  Mo.  662,  141  S.  W. 
631. 

1*  Nelson  v.  Brown,  164  Ala.  397, 
51  So.  360,  137  Am.  St.  61.  See  also 
as  to  adopted  child :  Stanfill  v.  John- 
son, 159  Ala.  546,  49  So.  223;  Sears 
V.  Vaughan,  230  111.  572,  82  N.  E.  881. 

"Riggs  V.  Gillespie.  241  Fed.  311. 
See  also  as  to  when  thefe  is  or  is 
not  a  presumption  of  undue  influence 
in  conveyances  to  in  consideration  of 
the  support  of  the  grantor  or  a  third 
person :  Boardman  v.  Loventson,  155 
Wis.  566,  145  N.  W.  750,  52  L.  R. 
A.  (N.  S.)  476,  and  note.  And  see 
as  to  contract  requiring  servant  to 
elect  between  benefits  of  relief  fund 
and  action  for  damages,  note  in  48 
L.  R.  A.  (N.  S.)  448. 

i®"A  transfer  of  property  by  per- 
sons mentally  or  physically  infirm  to 
those  having  custody  of  them  will  be 
set  aside  in  equity,  where  influence 
has  been  acquired  and  abused,  or  con- 
fidence reposed  and  betrayed":  Mc- 
Dowell V.  Edwards,  156  Ky.  475,  161 
S.  W.  534. 


17  Bruner  v.  Cobb,  Z7  Okla.  228,  131 
Pac  165,  L.  R.  A.  1916D,  377,  and 
elaborate  note.  See  also  Schwarz  v. 
Reznick,  257  111.  479,  100  N.  E.  900. 

i^The  mere  fact  that  one  is  led  to 
accept  considerably  less  than  his  orig- 
inal offer  to  sell  or  than  the  prop- 
erty is  worth  does  not  show  coercion 
or  undue  influence  and  unconscion- 
ableness  when  the  consideration  is 
not  grossly  inadequate:  McDonald 
V.  Smith,  95  Ark.  523,  130  S.  W.  515 ; 
Olson  V.  Ostby,  178  IlL  App.  165. 
For  contracts  held  unconscionable, 
see:  Fecht  v.  Freeman,  251  111.  84, 
95  N.  E.  1043;  Barker  v.  Wiseman 
(Okla.),  151  Pac.  1047;  Sherman  v. 
Click,  71  Ore.  451,  142  Pac.  606. 

^^  See  as  to*  diflference  between  the 
rule  where  there  is  an  attempted  sale 
of  an  expectancy  and  the  rule  where 
there  is  a  mere  release  to  the  an- 
cestor, note  to  In  re  Thompson's 
Estate  (26  S.  Dak.  576,  128  N.  W. 
1127),  in  Ann.  Cas.  1913B,  446;  also 
Pritchard  v.  Pritchard,  76  W.  Va. 
91,  85  S.  E.  29. 

20  Knowlton  v.  Ross,  114  Maine  18, 
95  Atl.  281;  Guinn  v.  Sumpter  Val. 
R.  Co.,  63  Ore.  368,  127  Pac.  987.    He 
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apparent  recognition  of  the  validity  of  the  contract  does  not  con- 
stitute ratification  when  induced  by  the  influence  of  duress  which 
stiU  continues.^* 

§  162.  In  pari  delicto,  principle  of,  when  not  applicable  to 
contracts  procured  through  undue  influence. — In  cases  of 
contracts  induced  by  and  made  under  duress  or  undue  influence 
the  ordinary  rule  governing  parties  in  pari  delicto  does  not 
apply.** 


must  act  promptly;  procuring  an  ex- 
tension to  obtain  an  advance  is  a 
ratification  of  the  original  agreement : 
Hewitt  V.  Andrews,  69  Ore.  581.  140 
Pac.  437.  Where  payments  are  made 
after  a  contract  has  been  executed 
and  duress  ended,  duress  in  procure- 
ment  of    the    contract    is    waived: 


Abelman  v.  Indelli  &  G>mforti  Co., 
170  App.  Div.  740,  156  N.  Y.  S.  401. 

2^  Eureka  Bank  v.  Bay,  90  Kans. 
506.  I3i  Pac  584. 

**Sykes  v.  Thompson,  160  N.  Car. 
348,  76  S.  E.  252.  See  also  Catskill 
Nat  Bank  v.  Lasber,  165  App.  Div. 
548,  151  N.  Y.  S.  19L 
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CERTAINTY 

§  170,  General  rule. — For  a  contract  to  be  valid  and  en- 
forcible  there  must  be  a  meeting  of  minds  on  every  material  and 
essential  matter,  and  it  must  not  be  so  indefinite  that  the  intent 
of  the  parties  can  not  be  ascertained  with  reasonable  certainty/ 

§  171.    That  is  certain  which  can  be  made  certain.^ 

§  172.  Illustration  of  the  maxim  id  certum  est  quod  cer- 
tum  reddi  potest/ 

§  173.     Other  illustrative  cases.^ 

§  174.     Reference  to  plans  and  specifications.— Plans  and 

specifications  may  be  made  part  of  a.  contract  by  reference  and 
must  be  considered  if  so  referred  to  although  it  is  not  expressly 
stated  that  they  are  attached  or  made  part  of  the  contract.* 

1  Radzinski  v.  Ahlswede,  185  TIL  mine,  may  be  rendered  certain  as  to 
App.  513 ;  Breitenstein  v.  Independent  its  termination,  by  proof  of  the  date 
Button  &c.  Co.,  192  111.  App.  399;  when  shipping  began,  and  is  not  void 
De  Beam  v.  De  Beam,  126  Md.  629,  for  uncertainty:  Barney  Coal  Co.  v. 
95  Atl.  476;  Central  Mortgage  Co.  Davis,  9  Ala.  App.  235,  62  So.  985. 
V.  Michigan  State  Life  Ins.  Co.,  43  ^A  contract  by  which  a  landlord 
Okla.  33,  143  Pac.  175;  Belmont  v.  agreed  to  purchase  all  the  tenant's 
McAllister,  116  Va.  285,  81  S.  E.  81.  kaffir  com  except  the  amotmt  the 
See  also  Jones  v.  Lanier  (Ala.),  7^  tenant  wished  to  feed  his  teams  is 
So.  535.  While  a  contract,  incom-  rendered  certain  as  to  the  subject- 
plete  on  its  face,  may  be  ambiguous,  matter,  by  the  tenant  tendering  to  the 
it  is  not  necessarily  void:  Wiscon-  landlord  a  definite  amount  of  the 
sin  Farm  Co.  v.  Watson,  160  Wis.  corn :  Stanley  v.  Sumrell  (Tex.  Gv. 
638,  152  N.  W.  449.     And  the  fact  App.),  163  S.  W.  697. 

that  some  of  the  terms  of  an  oflFer  *  Bird  v.  American  Surety  Co. 
are  part  of  a  conversation  does  not  (Cal.),  166  Pac.  1009.  But  a  pro- 
make  it  indefinite  or  uncertain:  vision  in  a  bid  for  supplying  fire 
Mercer  Elec.  Mfg.  Co.  v.  Connecti-  engines  on  instalment  deliveries  at 
cut  Elec  Mfg.  Co.,  87  Conn.  691,  89  certain  fixed  dates,  prescribing  that 
Atl.  909.  the  "contractor  sh^ll  pay"  to  the  city 

2  Where  by  reasonable  interpreta-  a  sum  of  $25  per  day  "as  liquidated 
tion  a  contract  can  be  sustained,  it  damages"  for  failure  to  deliver  "said 
will  not  be  avoided  for  uncertainty,  engine  or  engines"  at  the  time  des- 
if  that  which  is  uncertain  can  be  ignated,  without  any  reference  there- 
made  certain:  Faucett  v.  Northern  to  in  the  contract  to  which  the  bid 
Clay  Co.,  84  Wash.  382,  146  Pac  857.  is  attached,  notwithstanding  another 

8  An  oral  contract  for  working  in  a  printed  part  of  the  bid  makes  the  bid 
mine,  the  work  to  continue  until  the  part  of  the  contract  to  which  at- 
mineowner  begins  shipping  from  the    tached,  has  been  held  uncertain  and 
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§  175,    Agreement  to  make  future  contract,* 

§  176,  Uncertainty  as  to  time. — A  contract  is  not  neces- 
sarily too  indefinite  or  uncertain  although  it  does  not  expressly 
fix  the  time  for  payment/  And  a  contract  of  employment  for 
the  life  of  the  employe,  or  one  for  so  long  as  he  is  able  to  work 
is  sufficiently  definite  and  certain  in  this  respect  and  will  support 
an  action  for  its  breach  in  not  giving  the  employment,  if  other- 
wise sufficient,*  But  such  a  contract  may  be  invalid  or  unen- 
forcible  because  of  uncertainty  in  regard  to  the  work  or  compen- 
sation.* 

§  178.  Uncertainty  as  to  subject-matter. — A  contract  in 
and  regarding  a  particular  business,  service  or  relation  is  not 
required  to  explain  and  define  terms  peculiar  to  such  business, 
service  or  relation,  but  it  must  describe  or  express  the  subject- 
matter  with  sufficient  certainty.^* 


ambiguous:  Cleveland  v.  Connelly, 
33  Ohio  Cir.  Ct.  R.  64,  judgment  af- 
finncd  75  Ohio  St.  590,  80  N.  E. 
1124. 

*A  contract  under  which  an  archi- 
tect is  to  draw  plans  and  superintend 
the  construction  of  a  building  for 
the  defendants,  if  at  any  time  in  the 
future  the  defendants  should  erect 
a  building,  is  too  indefinite  and  un- 
certain to  be  enforced:  Ryan  v. 
Hanna,  89  Wash.  379,  154  Pac.  436. 
See  also  W.  J.  Oliver  Const  Co.  v. 
Reeder,  7  Ga.  App.  276,  66  S.  E.  955. 

^Greenstreet  v.  Cheatum,  99  Kans. 
290,  161  Pac.  596.  But  compare 
Briggs  v.  Morris,  244  Pa.  139,  90  Atl. 
532.  An  instrument  promising  to  pay 
a  given  sum  on  the  happening  of  a 
contingency  may  be  sufficiently  cer- 
tain, on  the  theory  that  the  only  un- 
certain element  in  the  contract,  that 
of  time,  has  been  rendered  certain 
by  the  happening  of  the  event :  Ryan 
V.  Hanna,  89  Wash.  379,  154  Pac. 
436. 

*  Carter  v.  Richart  (Ind.  App.),  114 
N.  E,  110;  Texas  &c  R.  Co.  v. 
Eldredgc  (Tex.  Qv.  App.),  155  S. 
W.  1010.  Sec  also  Cox  v.  Baltimore 
&c.  R,  Co.,  180  Ind.  495,  103  N.  E. 
«7,  50  L.  R.  A.  (N.  S.)  453n ;  Louis- 
ville &c  R.  Co.  V.  Cox,  145  Ky.  (£J, 
141  S.  W.  389.  Se*  also  as  to  when 
or  how  it  may  be  terminated:  St. 
Louis  &c  R-  Co.  V.  Morgan,  107  Ark. 


202,  154  S.  W.  518 ;  Sax  v.  Detroit  &c. 
R.  Co.,  125  Mich.  252,  84  N.  W.  314, 
84  Am.  St.  572;  and  notes  in  25  L. 
R.  A.  (N.  S.)  529,  and  51  L.  R.  A. 
(N.  S.)  629. 

» Ingram-Day  Lumber  Co.  v.  Rod- 
gers,  105  Miss.  244,  62  So.  230,  48  L. 
R.  A.  (N.  S.)  435  and  note,  Ann. 
Cas.  1916E,  174n. 

10  Sloss-Sheffield  Steel  &c.  Co.  v. 
Payne,  186  Ala.  341,  64  So.  617  (hold- 
ing contract  to  quarry  and  deliver 
all  the  outcrop  of  certain  ore  lands, 
in  view  of  the  fact  that  the  term 
outcrop  did  not  define  the  quantity 
of  ore  on  the  land,  unen  forcible  for 
uncertainty  in  that  respect).  A  con- 
tract which  provides,  "In  case  I  re- 
turn from  Alaska,  whatever  riches 
I  possess,  she  shall  have  50  per  cent, 
of  same,"  held  sufficiently  certain  as 
to  subject-matter  in  Elliott  v.  North- 
ern Trust  Co.,  178  III.  App.  439.  A 
contract  of  an  employer  in  settle- 
ment of  employe's  claim  for  injuries, 
to  give  him  a  job  for  life,  or  so  long 
as  the  former  remained  in  business, 
is  uncertain  and  indefinite,  and  so  will 
not  support  an  action  for  its  breach, 
where  it  does  not  specify  the  posi- 
tion to  be  filled  or  the  compensation 
to  be  paid:  Ingram-Day  Lumber 
Co.  v.  Rodgers,  105  Miss.  244,  62  So. 
230,  48  L.  R.  A.  (N.  S.)  435n,  Ann. 
Cas.  1916E,  174n.  See  also  Ogden 
V.    Philadelphia   &c.   Trac.    Co.,   202 


43 


§    179]  CONTRACTS  [1    Supp. 

§  179.     Uncertainty  as  to  description." 

§  180.    Uncertainty  as  to  amount.^^ 

§  182.    Uncertainty  as  to  what  is  to  be  done.*' 

§  183.  Miscellaneous  instances  of  uncertainty. — An  execu- 
tory contract  to  pay  an  employe  a  "fair  share"  of  the  profits,  in 
addition  to  his  salary,  is  too  indefinite  and  uncertain  to  support 
a  recovery  thereon."    So,  agreements  to  give  a  "proper  and  suf- 

Pa.  480,  52  Atl.  9.  But  compare  and  uncertain,  so  long  as  the  acts  re- 
Schaub  V.  Arc  Welding  Co.,  123  quired  for  performance  are  expressed 
Mich.  487,  82  N.  W.  235.  A  verbal  so  definitely  that  the  court  can  tell 
contract  as  to  services  to  be  per-  when  the  promisor  has  fulfilled  the 
formed  in  connection  with  the  sale  of  Contract,  though  damages  for  failure 
bonds  is  uncertain  and  unenforcible,  to  perform  can  not  be  measured: 
where  it  fails  to  disclose  the  extent  Harms  v.  Stem,  222  Fed.  581.  But 
of  the  services  and  when  payment  a  letter  written  by  defendant  to  plain- 
therefor  is  to  be  made:  Briggs  v.  tiffs  agent,  stating  that:  "B.  tells 
Morris,  244  Pa.  139,  90  Atl.  532.  me  that  F.  will  take  all  of  his  com 
"Payments  on  account  of  a  contract  and  fodder  on  what  he  owe$.  Settle 
void  for  indefiniteness  can  not  render  with  him  and  send  me  the  amount 
it  definite  and  valid" :  Briggs  y.  Mor-  due,  and  I  will  take  it  up" — is  too  in- 
ris,  244  Pa.  139,  90  Atl.  532.  definite  and  ambiguous  to  constitute  a 

1* Fletcher  v.    Southern   Loan   Co.  contract:     Barrow  v.  Pennington.  17 

(Ga.  App.),  93  S.  E.  313  (description  Ga,  App.  481,  87  S.  E.  719.    So  where 

of  land  in  option  contract  held  suffi-  an   alleged   contract    for    the    repair 

ciently  certain  where  it  could  easily  work  of  a  railroad  did  not  bind  the 

be  identified  by  the  aid  of  extrinsic  railroad  company  to  give  the  other 

evidence)  ;  Allen  v.  Kitchen,  16  Idaho  party  its  repair  work  for  any  length 

133,  100  Pac.  1052,  L.  R.  A.  1917A,  of  time,  did  not  fix  a  price  for  the 

563  and  note,  18  Ann.  Cas.  914  (un-  work,  and  it  did  not  appear  who  was 

certainty  in  description  of  real  estate  to  furnish  materials,  it  was  held  too 

in  executory  contract  so  great  and  of  indefinite  to  be  enforcible :  Ashley  &c. 

such  a  nature  as  to  prevent  reforma-  R.  Co.  v.  Baggott,  125  Ark.  1,  187  S. 

tion  by  parol  evidence).  W.  649.     And  a  contract  employing 

i^An     alleged     contract     whereby  plaintiff  to  cut  timber,  but  not  def- 

plaintiff  was   to   give   certain   secret  initely  describing  the  timber  or  stat- 

processes  and  was  to  elaborate  them  ing  when  the  cutting  was  to  be  done, 

for  defendant's  profits  for  a  reason-  or  where  it  was  to  be  delivered,  or 

able    share    of    profits,    and    under  the  number  of  teams  and  carts  to  be 

which  $25,000  out  of  $75,000  profits  furnished  by  defendant,  or  when,  is 

made  by  defendant  was  alleged  to  be  too  uncertain  to  furnish  a  basis  for  a 

a    reasonable    share,    was    held    too  recovery    of    damages     for    breach 

vague    and    uncertain    in    Canet    v.  thereof:     Prior  v.  Hilton  &  Dodge 

Smith,  173  App.  Div.  241,  159  N.  Y.  Lumber  Co..  141  Ga.  117,  80  S.  E. 

S.  593.    So  an  agreement,  made  on  559. 

the  mutual  rescission  of  a  contract  of  **  Vamey  v.   Ditmars,   217   N.   Y. 

sale  and  trade,  that  defendant  would  223,  111  N.  E.  822,  Ann.  Cas.  1916B. 

give   plaintiff   "part   of   the   money"  758n.    But  compare  Silver  v.  Graves, 

which  he  had  paid,  has  been  held  too  210  Mass.  26,  95  N.  E.  948.    See  also 

vague   to   be   enforced:     Burney   v.  generally  as  to  profit  sharing  agree- 

Jones,  140  Ga.  758,  79  S.  E.  840.    See  ments   note   to   Zwolanek   v.    Baker 

also  Hawksworth  v.  Durant,  93  Misc.  Mfg.  Co.   (150  Wis.  517,  137  N.  W, 

149,  156  N.  Y.  S.  1026.  769,   44   L.   R.   A.    (N.   S.)    1214n), 

i*A  contract  is  not  too  indefinite  in  Ann.  Cas.  1914A,  793. 
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ficient  mortgage,"  or  "a  reasonable  amount  from  the  profits," 
and  the  like  have  been  held  too  indefinite  and  uncertain  to  be 
enforcible.*'  And  the  same  has  been  held  as  to  an  agreement  em- 
ploying an  agent  to  procure  a  team  and  sell  sewing  machines  with 
the  exclusive  right  in  the  county  so  long  as  he  should  sell  such 
machines." 

§  184.  Miscellaneous  instances  of  contracts  held  suffi- 
ciently certain. — A  contract  to  construct  a  private  crossing 
has  been  held  not  too  uncertain  merely  because  it  leaves  the  exact 
location  of  the  crossing  to  be  determined  by  the  property  owner 
and  the  agent  of  the  railroad  company.^^  So,  an  agreement  by 
an  officer  of  the  lessor  of  a  mine  to  advance  to  the  lessee  the 
money  to  pay  his  employes  has  been  held  not  to  be  void  for  un- 
certainty.** And  a  dealer's  contract  to  buy  certain  goods  from 
a  manufacturer  during  the  next  selling  season  has  been  held  suf- 
ficiently definite  and  certain  where  they  had  made  and  performed 
similar  contracts  before." 


*'Meixel  v.  Meixel,  161  App.  Div. 
51g,  146  N.  Y.  S.  587;  Canet  v. 
Smith,  86  Misc.  99,  149  N.  Y.  S.  101 ; 
Butler  V.  Kcmnerer,  218  Pa.  242,  67 
Atl.  332. 

i«  Rogers  v.  White  Sewing  Mach. 
Co.  (Okla.),  157  Pac.  1044.  For 
other  illustative  cases,  see:  Na- 
tional Elec.  Signaling  Co.  v.  Fes  sen- 
den,  207  Fed.  915,  125  C.  C.  A.  363 ; 
Wineburgh  v.  Gay,  27  Cal.  App.  603, 
150  Pac.  1003;  Carr  v.  Louisville  &c 
R.  Co.,  141  Ga.  219,  80  S.  E.  716; 
Douglass  V.  W.  L.  Williams  Art  Co., 
143  Ga.  846,  85  S.  E.  993;  Miller  v. 
Cruscl,  135  La,  649,  65  So.  873; 
VVootcn  V.  S.  R.  Biggs  Drug  Co.,  169 
N.  Car.  64,  85  S.  E.  140;  Arkansas 
VaL  Town  &  Land  Co.  v.  Atchison 
&c  R.  Co.  (Okla.),  151  Pac  1028; 
Wade  V.  Cohen  (Tex.  Civ.  App.), 
173  S.  W.  1168. 

^T  Chesapeake  &c  R.  Co.  v.  Her- 


ringer,  158  Ky.  267,  164  S.  W.  948. 

"Pugh  V.  Jackson,  154  Ky.  649, 
157  S.  W.  1082.  See  also  Sulzer  v. 
Mover,  161  Wis.  435,  154  N.  W.  700. 
A  contract  by  the  purchaser  from 
the  community  administrator  of  land, 
which  was  the  property  of  the  com- 
munity, to  pay  the  children  the  value 
of  their  interest  in  the  community 
land  so  sold  is  not  too  uncertain  to 
be  enforced:  Hales  v.  Peters  (Tex* 
Civ.  App.),  162  S.  W.  386.  ^ 

"  Scott  v.  T.  W.  Stevenson  Co., . 
130  Minn.  151,  153  N.  W.  316.  For 
other  illustrative  cases,  see:  Pritz 
V.  Consolidated  Adjustment  Co.,  189 
111.  App.  287;  Lewis  v.  Creech,  162 
Ky.  763,  173  S.  W.  133 ;  Great  North- 
em  R.  Co.  V.  Sheyenne  Tel.  Co.,  27 
N.  Dak.  256,  145  N.  W.  1062;  De 
Pauw  University  v.  Ankeny  (Wash.), 
166  Pac.  1148. 
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CHAPTER  IX 

CONSIDERATION 

§  195.  Necessity  for. — The  general  rule  is  well  settled 
that  an  executory  contract,  whether  express  or  implied,  must  be 
supported  by  a  valid  consideration/ 

§  196,  When  it  is  presumed  or  imported. — Contract  under 
seal  imports  consideration.^  But  want  of  consideration  may  be 
shown  in  some  instances  notwithstanding  the  instrument  is  under 
seal.* 

§  198.  When  prestuned  or  imported — Statutory  abolition 
of  seals. — ^The  New  York  statute  making  a  seal  upon  an  exec- 
utory instrument  only  presumptive  evidence  of  consideration  has 
not  changed  the  rule  that  as  to  delivered  and  executed  instru- 
ments a  seal  imports  consideration.* 

§  202.  When  presumed — Executed  contracts. — Although 
one  may  avoid  an  executory  contract  for  lack  of  consideration, 
when  called  upon  for  performance,  he  can  not  do  so,  or  have  it 
rescinded,  after  he  has  executed  it  by  performance.' 

§  203.  What  is  meant  by  consideration. — "Consideration" 
is  a  benefit  to  the  party  promising  or  a  loss  or  detriment  to  the 

1  United  States  v.  Cooke,  207  Fed.  lain  v.  Sanders,  268  111.  41,  108  N.  E. 

682 ;  Corletto  v.  Morgan,  27  Del.  530,  666. 

89  Atl.  738;  Murphy  v.  Nett,  51  «Axe  v.  Tolbert,  179  Mich.  556. 
Mont.  82,  149  Pac.  713,  L.  R.  A.  146  N.  W.  418.  But  in  the  absence  of 
1915E,  797;  Thomas  v.  Mott,  74  W.  statutory  provision  for  such  defenses, 
Va.  493,  82  S.  E.  325.  Consideration  want  of  consideration  and  total  fail- 
is  necessary  for  assumption  by  cor-  ure  of  consideration,  or  the  like,  can 
poration  of  debt  due  minority  stock-  not  be  shown  in  an  action  at  law  for 
holders  from  majority  stockholders,  the  purpose  of  barring  a  suit  on  a 
agreed  to  be  paid  out  of  the  profits  sealed  instrument ;  and  the  Negoti- 
of  the  corporation :  National  Elec  able  Instrument  Act  only  makes  such 
Signaling  Co.  v.  Fessenden,  207  Fed.  defenses  applicable  to  negotiable  in- 
915,  125  C.  C.  A.  363.  Consideration  struments:  Burroughs  v.  Selleck, 
is  a  matter  of  agreement  and  the  185  111.  App.  446. 
minds  of  the  contracting  parties  must  *  Hull  v.  Hull,  172  App.  Div.  287, 
meet  upon  it :  Gross  v.  Bibo,  19  N.  158  N.  Y.  S.  743. 
Mex.  495,  145  Pac.  480.  »  Peavey  v.  Wells  (Minn.),  161  N. 

^Conowingo  Land  Co.  v.  McGaw,  W.   508;    Sooy  v.   Winter,   188   Mo. 

124  Md.  643,  93  Atl.  222;   Lodi  v.  App.  150,  175  S.  W.  132.    But  com- 

Goyette,  219  Mass.  72,  106  N.  E.  601 ;  pare  Williams  v.  Butler,  58  Ind.  App. 

Werner  v.  Werner,  169  App.  Div.  9,  47,  105  N.  E,  387. 
154  N.  Y.  S.  570.    See  also  Chamber- 
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party  to  whom  the  promise  is  made.*  Damage,  detriment,  or 
inconvenience  to  the  promisee  may  be  sufficient  to  support  a 
promise  without  anything  of  value  or  any  actual  benefit  being 
given  to  or  received  by  the  promisor/  In  other  words,  it  is  not 
necessary  that  there  should  be  both  a  benefit  to  the  one  and  a 
detriment  to  the  other,  for  a  valid  consideration  may  consist  of 
cither  such  a  benefit  or  such  a  detriment.*  The  terms  "benefit" 
and  "detriment"  in  this  connection  are  not  limited  to  pecuniary 
gain  or  loss;  the  former  means,  in  general,  some  legal  right 
acquired  by  the  promisor  to  which  he  would  not  otherwise  have 
been  entitled, -and  the  latter  means,  in  general,  the  waiver,  for- 
bearance or  loss  of  some  legal  right  which  the  promisee  would 
have  otherwise  been  entitled  to  exercise.* 

§  203a.  Illustrative  cases  of  consideration. — Many  cases, 
in  addition  to  those  cited  in  the  last  preceding  section,  illustrate 
the  doctrine  therein  stated  and  show  what  is  a  benefit  or  detri- 
ment constituting  a  consideration.  Thus,  an  undertaking  by  a 
contractor,  assented  to  by  the  subcontractor,  to  withhold  for  the 
benefit  of  the  party  furnishing  articles  to  the  subcontractor  so 
much  of  the  money  going  to  the  subcontractor  as  would  pay  for 
such  articles  is  a  valuable  consideration  for  furnishing  such 
articles.*^  So,  a  contract  under  which  a  street  railroad  company 
cares  for  its  tracks  at  the  expense  of  a  construction  company 
building  a  sewer  under  them  is  supported  by  a  sufficient  consid- 
eration where  the  latter  company  is  thereby  enabled  to  perform 
its  work  without  delay  that  would  otherwise  result.^^    Detriment 

•  Butson  V.  Misz,  81  Ore.  607,  160  Goods  Co.,  189  Mo.  App.  514,  176  S. 

Pac  530,  531,  citing  Visalia  Gas  Co.  W.  1091;  Ball  v.  White  (Okla.),  150 

Y.  Sims,  104  Cal.  326,  37  Pac.  1042,  Pac.  901. 

43  Am.  St.  105.    To  same  effect  are :  ^  Parsons  v.  Cashman,  23  Cal.  App. 

HiU  V.  Horsley,  142  Ga.  12,  82  S.  E.  298,  137  Pac.  1109,  1111;  Waggoner 

225;  Trackwell  v.  Irvin  (Ind.  App.),  v.  Davidson,  189  Mo.  App.  345,  175 

115  N.  E.  807,  809.    A  consideration  S.   W.  232;    C9ndon   v.   Exton-Hall 

is  some  right,  interest,  profit,  or  bene-  Brokerage  &  Vessel  Agency,  80  Misc. 

fit  accruing  to  the  party  who  makes  369,   142   N.   Y.   S.  548;   Werner  v. 

the   promise,    or   some    forbearance,  Werner,  169  App.  Div.  9,  154  N.  Y. 

detriment,    loss,    responsibility,    act,  S.  570;  Drovers'  Deposit  Nat  Bank 

labor,  or  service  given,  suflFered,  or  v.  Tichenor,  156  Wis.  251,  145  N.  W. 

undertaken  by  the  other  party :  Ward  777, 

V.  Eric  R.  Co..  87  Misc.  365,  149  N.  » McDevitt  v.  Stokes,  174  Ky.  515, 

y.  S.  717;  Keitt  v.  Gresham   (Tex.  192  S.  W.  681,  L.  R.  A.  1917D,  1100, 

Qv.  App.),  174  S.  W.  8M.  1102. 

^  Gates  V.  Seagraves,  56  Ind.  App.  *<>  Fairbanks  v.  Tafel,  159  Ky.  602, 

486^  105  N.  E.  594;  Nelson  v.  Diffen-  167  S.  W.  887. 

derffer,  178  Mo.  App.  48,  163  S.  W.  "W.  G.  Root  Const.  Co.  v.  West 

271;  Fuller  v.  Tootle-Campbell  Dry  Jersey  &c  R.  Co.,  85  N.  J.  L.  645, 
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to  the  promisee  by  conveyance  of  land  to  a  corporation  is  a  suf- 
ficient consideration  to  support  a  promise  to  pay  the  value  of 
stock  taken  in  exchange  even  though  of  no  benefit  to  the  prom- 
isor.^^  So,  consent  of  an  heir  to  the  sale  of  property/'  an  agree- 
ment to  discontinue  a  lawsuit/*  the  surrender  of  an  insurance 
policy,"  abstaining  from  the  sale  of  a  newspaper,^®  or  forbear- 
ing to  exercise  some  other  right,  may  each  and  all  constitute  a 
valid  consideration,  although  of  no  benefit  to  the  promisor,^'  and 
benefit  to  a  third  person  secured  by  a  contractual  promise  is  suf- 
ficient consideration  to  support  it/' 

§  204.     Distinguished  from  motive/* 

§  205.  Concurrent,  executed,  executory  and  continuing 
consideration.^^ 

90  Atl.  271.    Sec  also  Rigney  v.  New  ber  Co.  v.  Nicdcrmcycr,  187  Mo.  App. 

York  Cent.  &c.  R.  Co.,  161  App.  Div.  180,  173  S.  W.  57.     For  other  cases 

187,  146  N.  Y.  S.  395.  showing    valid     consideration,     sec : 

Inclement  v.  Rowe,  33  S.  Dak.  499,  McKenzie  v.  Stewart  (Ala.),  72  So. 

146  N.  W.  700.  109;  Dawley  v.  Dawley's  Estate,  60 

18  Walters  v.   Miller,  70  Fla.  432,  Colo.  73,  152  Pac.  1171 ;  Rockland  v. 

70  So.  629.  Anderson,    110   Maine   272,   85    AtL 

"  Weiss  V.  Levy,  150  N.  Y.  S.  489.  1066,  43   L.   R.   A.    (N.   S.)    1137n ; 

IB  Miller  v.  Missouri  State  Life  Ins.  In  re  Lutz  Estate,  181  Mo.  App.  267, 

Co.  (Mo.  App.),  186  S.  W.  762.  170  S.  W.  334;  Stone  v.  Demarest, 

"  Rague  V.  New  York  Evening  95  Misc.  543,  159  N.  Y.  S.  800 ;  Leaks- 
Journal  Pub.  Co.,  164  App.  Div.  126,  ville-Spray  Institute  v.  Mebane,  165 
149  N.  Y.  S.  668.  N.  Car.  644,  81  S.  E.  1020;  Withers 

"  Werner  v.  Werner,  169  App.  Div.  v.  Poe,  167  N.  Car.  372,  83  S.  E.  614 ; 
9,  154  N.  Y.  S.  570;  Keck  v.  Michi-  Bauer  v.  Northwest  Blowpipe  Co;, 
gan  Quartz  Silica  Co.,  158  Wis.  500,  75  Ore.  1,  146  Pac  1^9.  Where  an 
149  N.  W.  208.  An  agreement  to  executrix  wrote  letters  to  creditors  of 
pay  costs  of  a  will  case  in  which  her  testator  on  which  they  deferred 
defendant's  wife  was  a  party,  al-  enforcement  of  their  claims,  it  was 
though  the  defendant  had  no  legal  held  that  their  mere  indulgence  in 
interest,  was  held  supported  by  suffi-  this  respect  was  not  sufficient  consid- 
cient  consideration  in  the  work  done  eration  for  a  promise  by  her  to  per- 
by  the  plaintiff  and  his  agreement  to  sonally  assume  the  debt:  Rositzke 
look  solely  to  the  defendant  for  his  v.  Meyer,  95  Misc.  356,  159  N.  Y.  S, 
pay :  Davis  v.  Blum,  104  S.  Car.  218,  464.  See  also  for  agreement  to  take 
88  S.  E.  465.  See  also  Sears  v.  bade  shares  of  stock  held  unsupported 
Krekel  (Mo.  App.),  184  S.  W.  911;  by  consideration:  Fuller  v.  Tootle- 
Thomas  v.  Matthews  (Ohio  St.),  113  Campbell  Dry  Goods  (3o.,  189  Mo. 
N.  E.  669,  L.  R.  A.  1917A,  1068.  App.  514,  176  S.  W.  1091. 

1*  Fuller   v.    Tootle-Campbell    Dry  "  [Main  section  cited  in  Gross  v. 

Goods  Co.,  189  Mo.  App.  514,  176  S.  Bibo,  19  N.  Mex.  495,  145  Pac.  488.] 

W.  1091;  O'Dowd  v.  Elliott,  77  N.  See   also   Williams   v.    Butler.    58 

H.  319,  91  AtL  872.    Delivery  by  third  Ind.  App.  47.  105  N.  E.  387,  392. 

person  of  notes  and  trust  deeds  may  *o  Waddle  v.  Smith,  58  Ind.  App. 

be    sufficient    consideration    for    de-  587,  108  N.  E.  537.    The  absolute  and 

fendant's  promise  to  such  person  that  executed  part  of  a  contract  may  be 

he  would  pay  plaintiff's  bills  for  lum-  a  sufficient  consideration  to  support 

ber  furnished :    Boone  County  Lum-  other  portions  of  the  contract :    Scott 
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§  206.  Good  consideration. — Love  and  affection  is  a  good 
consideration  and  will  support  the  transfer  and  assignment  of 
a  promissory  note.*^ 

§207.  Valuable  consideration.  —  A  valuable  considera- 
tion for  a  promise  may  consist  of  a  benefit  to  the  promisor,  as, 
where  the  promisor  has  thereby  acquired  some  legal  right  to 
which  he  vyrould  not  otherwise  be  entitled ;  or,  it  may  consist  of 
a  detriment  to  the  promisee,  as,  where  the  promisee  has,  in  return 
for  the  promise,  forborne  some  legal  right  which  he  would  other- 
wise have  been  entitled  to  exercise.** 

§208.  Nudum  pactum." — ^A  naked  promise  of  a  third 
person  taken  by  one  as  collateral  to  a  debt,  where  such  third 
person  is  not  indebted  either  to  the  taker  or  the  taker's  debtor,  is 
without  consideration.**  So,  a  gratuitous  agreement  to  become 
bailee  is  likewise  without  consideration  and  unen forcible.**  Other 
illustrative  cases  are  cited  below.*' 

V.  T.  W.  Stevenson  G).,  130  Minn.  *«  [Main   section   cited   in   Gilc  v. 

151,  153  N.  W.  316.  Inter-State   Motor   Car   Co.,   27   N. 

"Gooch  V.  Gooch  (Iowa),  160  N.  Dak.  108,  145  N.  W.  732,  L.  R.  A. 

W.  333,  L.  R.  A.  1917C,  582.     Love  1915B,  109n,  dissenting  opinion.] 

and  affection  may  be  a  sufficient  con-  ^*  Bank   of    Montreal    v.    Beecher, 

sideration   to   support  an   agreement  133  Minn.  81,  157  N.  W.  1070. 

to  pay  money  to  an  adopted  son  as  ^'^  Tomko  v.  Sharp,  87  N.  J.  L.  385, 

much  as  if  the  son  had  been  bom  to  94  Atl.  793. 

the  promisor :     Dawley  v.   Dawley*s  *®  An  assurance  by  the  holder  of  a 

Estate,  60   Colo.  73,   152   Pac   1171.  trust  deed,  that  one  who   advanced 

Love  and  affection  is  a  sufficient  con-  money  to  the  owner  for  the  erection 

sideration  to  support  a  contract  by  a  of  an  improvement,  would  be  repaid, 

father  to  pay  monthly  to  his  diyorced  has  been  held  without  consideration 

wife  a  speciffed   sum    for   the   sup-  and  hence  no  more   than   an   unen- 

port,  education,  and  maintenance  of  forcible   promise:    Mulkey  v.   Britt, 

his  infant  son :    Marshall  v.  Marshall.  117  Ark.  656,   174  S.   W.   1193.    An 

61  Pa.  Super.  Ct  513.                      ^  agreement  after  the  execution  of  a 

**Harp  v.  Hamilton  (Tex.  Civ.  contract  for  the  sale  of  land,  upon 
App.),  1/7  S.  W.  565.  Where  under  the  purchaser  complaining  of  his 
the  law  some  three  out  of  all  the  bargain  being  a  hard  one,  and  ask- 
saloons  in  a  town  would  be  compelled  ing  that  he  be  allowed  to  have  the 
to  go  out  of  business,  and  the  saloon  rents  of  the  property  until  the  clos- 
kccpers  agreed  that  a  certain  three  ing  of  the  transaction,  to  which  the 
of  them  should  be  given  $500  each  seller  assented,  is  without  considera- 
to  retire,  was  held  to  be  a  valuable  tion  and  not  en  forcible:  Bonzer  v. 
consideration  for  the  promise  to  pay:  Garrett  (Tex.  Civ.  App.),  162  S.  W. 
Jones  v.  Maes,  76  Wash.  517,  136  934.  A  promise,  at  time  part  pasrment 
Pac  680.  Consideration  of  one  dol-  for  hauling  logs  was  made,  that  the 
lar  or  the  like  recited  in  a  written  promisor  would  see  that  the  debtor 
contract  is  ordinarily  sufficient  to  sup-  did  not  get  away  owing  promisee  any- 
port  it :  Rohwer  v.  Burrell,  42  Utah  thing,  was  held  without  consideration : 
510,  134  Pac.  573 ;  Lovett  v.  Eastern  Bay  v.  Beam,  190  Mo.  App.  393,  177  S. 
Oil  Co.,  68  W.  Va.  667,  70  S.  E.  707.  W.  395.  And  in  another  case,  an  agree- 
Ann.  Cas.  1912B,  360,  and  note.  ment  by  defendant  who  had  misap- 
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§  209.  Sufficient  or  adequate  consideration. — As  a  gen- 
eral rule,  if  the  parties  get  what  they  bargain  for  the  mere  fact 
that  the  consideration  may  seem  inadequate  or  the  contract  rash 
or  unwise  makes  no  difference."  The  fairness  of  the  contract 
and  the  adequacy  of  the  consideration,  where  involved,  are 
usually  to  be  judged  as  of  the  date  of  the  contract  and  from  the 
facts  and  circumstances  under  which  it  is  made.** 

§  210.  Insufficient  or  inadequate  ccmsideration. — Where 
the  consideration  is  so  grossly  inadequate  as  to  shock  the  con- 
science and  raise,  imder  the  circumstances,  the  presumption  or 
inference  of  fraud  the  grantor  or  promisor  may,  in  a  proper 
case,  have  the  contract  canceled  or  defeat  specific  performance.** 

§  211.  Moral  consideration. — A  purely  moral  obligation  is 
not  a  sufficient  consideration,  but  the  obligation  may  be  sufficient 


propriated  whisky  sold  and  shipped 
by  plaintiff  to  a  third  person,  to  pay 
plaintiff  its  claim  against  the  third 
person,  was  held  not  supported  by  a 
consideration  unless  plaintiff  released 
the  third  person  and  he  had  released 
defendant  from  its  misappropriation 
of  the  whisky:  L.  &  A.  Scharff  Dis- 
tilling Co.  V.  Springfield  Coal  &c. 
Co.,  180  Mo.  App.  497,  166  S.  W.  654. 
But  in  another  case  a  promise  by  de- 
fendant to  those  hauling  for  another 
to  go  on  hauling  and  he  would  be 
responsible  for  the  pay  was  held  not 
without  consideration :  Bay  v.  Beam, 
190  Mo.  App.  393,  177  S.  W.  395.  See 
also  for  other  cases  where  there  was 
held  to  be  no  consideration :  Murray 
V.  Miller,  112  Ark.  227,  166  S.  W. 
536,  Ann.  Cas.  1916B,  30n;  Wooten 
V,  S.  R.  Biggs  Drug  Co.,  169  N.  Car. 
64,  85  S.  E.  140. 

«7  Sellers  v.  Knight,  185  Ala.  96, 
64  So.  329;  Cates  v.  Seagraves,  56 
Ind.  App.  486,  105  N.  E.  594 ;  Track- 
well  V.  Irvin  (Ind.  App.),  US  N.  E. 
807,  809;  Eraser  v.  State  Savings 
Bank,  18  N.  Mex.  340,  137  Pac.  592 ; 
Ga  Nun  v.  Palmer,  216  N.  Y.  603, 
111  N.  E.  223.  See  also  Hayes  v. 
Huddleson,  40  App.  Cas.  (D.  C.) 
183,  Ann.  Cas.  1914B.  1037n.  A 
stockholders'  agreement,  dissolving  a 
corporation  and  providing  for  settle- 
ment of  all  claims  between  stock- 
holders, including  unliquidated  divi- 
dends, where  $1,000  consideration  is 


paid  to  the  chief  stockholder,  who 
turns  over  property  worth  $6,500,  is 
not  void  for  inadequate  considera- 
tion :  Schmidt  v.  J.  F.  Schmidt  Bros. 
Co.,  272  111.  340,  111  N.  E.  1025.  The 
furnishing  of  the  use  of  certain  fix- 
tures by  one  to  another  is  sufficient 
consideration  for  the  tatter's  promise 
not  to  sell  any  other  beer  than  that 
manufactured  by  complainant:  Jos- 
eph Schlitz  Brewing  Co.  v.  Travi, 
179  111.  App.  269. 

28  Elliott  v.  Northern  Trust  Co., 
178  III.  App.  439. 

2»  Bruner  v.  Cobb,  37  Okla.  228,  131 
Pac.  165,  L.  R.  A.  1916D,  377,  and 
note.  See  also  Marks  v.  Gates,  154 
Fed.  481,  83  C.  C.  A.  321,  14  L.  R.  A. 
(N.  S.)  317n,.12  Ann.  Cas.  120;  Bau- 
mann  v. .  Kusian,  164  Cal.  582,  129 
Pac.  986,  44  L.  R.  A.  (N.  S.)  756n; 
Schwarz  v.  Reznick,  257  111.  479,  100 
N.  E.  900;  Johnson  v.  Wood  worth, 
134  App.  Div.  715,  119  N.  Y.  S.  146. 
Where  contracts  between  a  railroad 
company  and  a  telephone  company 
provided  that  the  latter  could  place 
telephones  in  two  depots  in  considera- 
tion of  the  furnishing  free  service 
to  it  were  not  mutual  in  obligation, 
and  they  could  last  so  long  as  to 
render  the  privilege  wholly  inad- 
equate as  a  consideration,  it  was  held 
that  the  contracts  were  invalid :  Great 
Northern  R.  Co.  v.  Sheyenne  Tel. 
Co..  27  N.  Dak.  256,  145  N.  W.  1062. 
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even  though  it  is  not  a  technical  legal  or  enforcible  obligation  at 
the  time." 

§  212.  New  promise — Equitable  consideration. — While  it 
is  generally  conceded  that  a  purely  moral  obligation  that  never 
could  have  been  enforced  even  if  not  barred  or  suspended  by  some 
statute  or  positive  rule  of  law  is  not  a  sufficient  consideration  to 
support  a  promise,  it  is  equally  well  settled  that  where  it  could 
once  have  been  enforced  as  a  legal  obligation  and  is  not  a  mere 
"past  consideration"  it  may  constitute  a  sufficient  consideration 
for  a  subsequent  express  promise.  But  there  is  much  conflict 
among  the  authorities  as  to  whether  it  is  always  essential  that 
there  should  once  have  been  an  enforcible  legal  obligation.  The 
better  rule  seems  to  be  that  there  may  be  a  sufficient  equitable 
consideration  even  though  the  obligation  may  not  have  been 
capable  of  legal  enforcement  because  it  was  not  in  writing  as 
required  by  some  statute  as  well  as  where  its  enforcement  had 
been  barred  by  the  statute  of  limitations,  discharge  in  bank- 
ruptcy or  the  like.*^*  A  provable  debt  which  would  be  barred  by 
discharge  in  bankruptcy  may  be  revived  and  made  effectual  by  a 
new  promise  made  after  the  filing  of  the  petition  or  the  adjudica- 
tion though  before  the  discharge.'* 

§  213.  Past  or  antecedent  consideration. — A  past  con- 
sideration, such  as  past  services  rendered  without  expectation  of 
either  party  that  payment  shall  be  made  for  such  services,  is  not  a 
valuable  consideration  and  will  not  support  the  transfer  of  a 


"Nelson  v.  Dtffendcrffer,  178  Mo. 
App.  48.  163  S.  W.  271.  See  also 
Mohr  V.  Rickganer.  82  Nebr.  398,  117 
N.  W.  950.  26  L.  R.  A.  (N.  S.)  533; 
Muir  V.  Kane,  55  Wash.  131,  104  Pac. 
153.  26  L.  R.  A.  (N.  S.)  519  and  note, 
19  Ann.  Cas.  11S9.  Where  a  lease  is 
void  under  the  statute  of  frauds,  a 
promise  of  the  lessee  to  pay  the  lessor 
ainy  loss  which  he  might  sustain  by 
reason  of  the  lessee's  failure  to  take 
the  property  is  without  considera- 
tion: Hucy  V.  Frank,  182  111.  App. 
431.  Where  one»  aided  by  a  town 
under  a  contract  not  benefiting  it, 
stated,  upon  coming  into  possession 
of  property,  that  he  would  repay  the 
town,  the  promise  was  held  to  be 
without  consideration:  Warren  v. 
Weaver  (N.  H.),  97  Ati.  748.    Where 


a  creditor  has  been  compelled  to  ac- 
cept corporate  stock  in  full  settle- 
ment of  an  indebtedness,  there  is  an 
obligation  which  is  a  sufficient  con- 
sideration for  a  subsequent  promise 
to  pay  the  deficiency,  although  it  is 
otherwise  where  such  stock  is  ac- 
cepted in  voluntary  proceedings  or 
compromise:  Straus  v.  Cunningham, 
159  App.  Div.  718.  144  N.  Y.  S.  1014. 

31  Mohr  V.  Rickganer.  82  Nebr.  398, 
117  N.  W.  950.  26  L.  R.  A.  (N.  S  ) 
533;  Edson  v.  Poppe,  24  S.  Dak.  466. 
124  N.  W.  441.  26  L.  R.  A.  (N.  S.) 
534;  Muir  v.  Kane,  55  Wash.  131.  104 
Pac.  153,  26  L.  R  A.  (N.  S.)  519n, 
19  Ann.  Cas.  1180,  where  the  whole 
subject  is  elaborately  treated  in  the 
note. 

32Zavelo  V.  Reeves,  227  U.  S.  625, 
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§    214]  CONTRACTS  [1    Supp. 

promissory  note  so  as  to  enable  the  transferee  to  enforce  it.*'  So, 
as  a  general  rule  at  least,  a  subsequent  agreement,  not  forming 
any  part  of  the  original  contract,  must  be  supported  by  a  new 
consideration.**  Where  an  agreement  by  the  seller  of  a  lumber 
business  not  to  engage  again  in  such  business  was  made  about 
two  hours  after  the  contract  of  sale  had  been  executed,  it  was 
held  to  be  without  consideration  although  it  was  attached  to  the 
contract  of  sale  and  stated  that  it  was  a  part  thereof  and  supple- 
mental thereto.*"  But  such  an  agreement  made  at  the  time  of  sale 
and  as  part  thereof  is  usually  held  to  be  supported  by  a  sufficient 
consideration.'* 

§  214.  Exceptions  to  rule  that  past  consideration  will  not 
support  a  subsequent  promise. — A  past  consideration  will 
support  a  promise  when,  under  the  circumstances,  such  a  promise 
would  be  implied  by  law.*^ 

§  215.     Poing  what  one  is  legally  bound  to  do.** — It  is 

well  settled  that  merely  promising  to  do,  or  doing,  what  one  is 
already  legally  bound  to  do  is  no  consideration  for  another  prom- 
ise, and  this  doctrine  is  applied  in  a  variety  of  cases.*' 

57  L.  ed.  676,  33  Sup.  Ct.  365,  Ann.  than  the  offering  price,  has  been  held 

Cas.    1914D,   664n;    Spann    v.    Read  a  part  of  the  same  transaction  and 

Phosphate  Co.,  238  Fed.  338,  151  C.  not  subject  to  the  objection  that  there 

C.    A.    354.     But    compare    Holt    v.  was  a  want  of  consideration :    Turner 

Akarman,  84  N.  J.  L.  371,  86  Atl.  v.  Frazicr,  157  Ky.  388,  163  S.  W. 

408.  245. 

33Gooch  V.  Gooch  (Iowa),  160  N.  ^^Neal  v.  Stanley,  17  Ga.  App.  502, 

W.  333,  L.  R.  A.  1917C,  582.     See  87  S.  E.  718.     See  also  Feltrup  v. 

also  Homeopathic  Hospital  v.  Qial-  Schloemer,  33  Ohio  Cir.  Ct.  R.  467; 

mers,  94  Misc.  600,  157  N.  Y.  S.  1000.  Edson  v.  Poppe,  24  S.  Dak.  466,  124 

"  Wright  V.  Tacoma,  87  Wash.  334,  N.  W.  441,  26  L.  R.  A.  (N.  S.)  534. 

151    Pac.    837.    See    also    Norris    v.  Continuance  of  services  pursuant  to 

Letchworth,  140  Mo.  App.  19,  124  S.  a  request  may  be  a   sufficient  con- 

W.  559;  and  note  in  L.  R.  A.  1914B,  sideration  for  a  promise  to  pay  for 

3-68.  services   rendered    prior   to    the    re- 

wKimbro  v.  Wells,  112  Ark.  126,  quest:     Blackwell   v.   Kercheval,   27 

165  S.  W.  645.  Idaho  537,  149  Pac.  1060. 

*^  Fleischman    v.    Rahmstorf,    226  **  [Main    section    quoted    in    Mc- 

Fed.  443,  141  C  C.  A.  273 ;  Weiss  v.  Devitt  v.  Stokes,  174  Ky.  515,  192  S. 

Stein,  187  Mich.  369,  153  N.  W.  810;  W.  681,  L.  R.  A.  1917D,  1100,  1102.] 

Locke  v.  Murdoch,  20  N.  Mex.  522,  «» In  re  Riff,  205  Fed.  406 ;  Feld- 

151   Pac.  298.     See  also  Hurless  v.  man  v.  Fox,  112  Ark.  223,  164  S.  W. 

Wiley,  91  Kans.  347,  137  Pac.  981,  L.  766  (agreement  by  landlord  to  guar- 

R.  A.  1915C,  177.    And  an  agreement  antee  cropper  a  certain  sum  for  his 

of  brokers  to  refund  commission  if  share   in   crop  if   he   would   refrain 

the  seller  purchased  other   property  from  selling  his  interest  and  would 

through  them,  though  made  a   few  gather    the    crop    not    supported    by 

days  after  the  seller's  acceptance  of  consideration)  ;    Benedict    v.    Greer- 

the  purchaser's  offer  to  buy  at  less  Robbins  Co.,  26  CaL  App.  468,  147 
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1    Ell.   Cont.]  CONSIDERATION  [§    217 

§216.  Same — Refusal  to  perform  without  further  con- 
sideration.— A  promise  or  agreement  to  pay  additional  com- 
pensation for  what  one  is  already  bound  to  do,  in  order  to  induce 
him  to  go  on  with  the  work,  or  the  like,  the  original  contract  re- 
maining in  force,  is,  ordinarily  at  least,  without  consideration  and 
unenforcible.*®  But  changed  and  unforeseen  conditions,  may 
sometimes  prevent  the  application  of  this  rule,  and  new  adjust- 
ments and  agreements  by  way  of  compromise,  where  disputes 
arise,  may  find  a  sufficient  consideration  in  such  circumstances 
and  the  settlement  of  disputes.*^ 

§  217.  Part  pajrment  of  liquidated  liability. — ^The  general 
nile  is  well  settled  in  almost  every  jurisdiction  that  an  agreement, 

Pac  486;  Pacific  R.  Advertising  G).v.  the  promisor  will  be  increased  by 
Carr,  29  Cal.  App.  722,  157  Pac.  529;  the  winning  of  the  race:  McDevitt 
Leonard  v.  Hallett,  57  Colo.  274,  141  v.  Stokes,  174  Ky.  SIS,  192  S.  W.  681, 
Pac  481 ;  Temple  v.  Brooks,  165  App.  L.  R.  A.  1917D,  llOOn.  Agreement  of 
Div.  661,  151  N.  Y.  S.  490;  Thomas  a  minority  stockholder  to  remain  in 
V.  Mott,  74  W.  Va.  493,  82  S.  E.  325 ;  the  company's  employ  is  not  a  suffi- 
Vance  v.  Ellison,  76  W.  Va.  592,  85  cient  consideration  for  its  assumption 
S.  E.  TJ6,  Payment  of  interest  due  of  an  indebtedness  due  him  from  ma- 
on  a  note  is  no  consideration  for  a  jority  stockholders  which  was  to  be 
parol  contract  not  to  enforce  the  note  paid  out  of  profits,  where  he  had  al- 
for  a  time :  Tudor  v.  Security  Trust  ready  agreed  to  stay  in  its  employ  in 
Co.,  163  Ky.  514,  173  S.  W.  1118.  consideration  of  an  agreement  with 
Payment  of  a  valid  debt  by  one  who  a  majority  stockholder :  National 
owes  it  constitutes  no  consideration  Elec.  Signaling  Co.  v.  Fessenden,  207 
for  a  promise  by  the  creditor :  Seneca  Fed.  915,  125  C  C.  A.  ^(iZ,  But  while 
Falls  V.  Botsch,  86  Misc.  481,  149  N.  doing  what  a  party  is  legally  bound 
Y.  S.  320.  Promise  by  the  obligor  to  do  may  not  be  a  consideration,  yet 
upon  a  bond  and  mortgage  to  pay  the  a  contract  settling  disputes  and  de- 
rate of  interest  he  is  legally  obliged  termining  the  manner  of  doing  it  is 
to  pay  is  no  consideration  for  a  cor-  not  necessarily  lacking  in  considera- 
responding  promise  to  extend  the  tion :  Illinois  Cent  R.  Co.  v.  Water- 
time  of  the  payment  of  the  principal  loo  &c  R.  Co.  (Iowa),  164  N.  W. 
of  the  bond  and  mortgage:  Sands  208,  citing  Richmond  &c  R.  Co.  v. 
V.  Gilleran,  159  App.  Div.  Zl,  144  N.  Richmond,  96  Va.  670,  32  S.  E.  787 
Y.  S.  337.  Compare,  however,  Diehl  and  distinguishing  and  apparently  dis- 
V.  McKinnon,  173  Iowa  32,  155  N.  W.  approving  Baltimore  &c.  R.  Co.  v. 
259,  L.  R.  A.  1916C,  384  and  note.  Cincinnati  &c  R.  Co.,  52  Ind.  App. 
Where  accountants  had  contracted  to  639,  99  N.  E.  lOia 
audit  books  of  a  corporation,  a  *®Shriner  v.  Craft,  166  Ala.  146, 
promise  of  the  corporation's  presi-  51  So.  884,  28  L.  R.  A.  (N.  S.) 
dent  individually  to  be  responsible  450n,  139  Am.  St.  19;  Feldman  v. 
for  their  compensation  is  without  Fox,  112  Ark.  223,  164  S.  W.  766. 
consideration :  Teelc  v.  Mayer,  173  *i  Russell  v.  Lambert,  14  Idaho  284, 
App.  Div.  869,  160  N.  Y.  S.  116.  94  Pac.  54.  L.  R.  A.  1915B,  20n; 
Promise  ty  a  stranger  to  pay  one  al-  John  King  Co.  v.  Louisville  &c  R. 
ready  under  contract  with  its  owner  Co.,  131  Ky.  46,  114  S.  W.  308,  116 
to  ride  a  certain  horse  in  a  race  a  S.  W.  1201 ;  Scanlon  v.  Northwood, 
specified  sum  if  he  wins  the  race  is  147  Mich.  139,  110  N.  W.  493;  Mar- 
not  supported  oy  consideration  al-  ten  v.  Brown,  80  N.  J.  L.  143,  76 
though  the  value  of  horses  owned  by  Atl.   1009. 
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§    218]  CONTRACTS  [1    Supp. 

not  under  seal,  to  accept,  or  the  actual  acceptance  of  part  of  a 
past-due  liquidated  and  undisputed  indebtedness  in  discharge  of 
the  entire  indebtedness,  without  other  consideration,  is  not  bind- 
ing as  a  discharge  of  the  amount  remaining  unpaid," 

§  218.  Rule  against  satisfaction  by  payment  of  lesser  sum 
strictly  construed. — The  rule  stated  in  the  last  preceding  sec- 
tion is,  however,  strictly  construed  and  the  courts  are  astute  to 
discover  and  give  effect  to  even  slight  benefit  to  the  one  party  or 
loss  or  inconvenience  to  the  other  as  constituting  a  consideration 
to  carry  out  and  enforce  the  understanding  and  agreement  of  the 
parties/' 

§  219.  Other  consideration — Receiving  property  in  addi- 
tion to  sxim  paid." 

§  220.  Other  consideration — Pa3micnt  of  debt  before  due 
or  at  different  place. — Payment  of  part  of  a  debt  before  it  is 
due,  or  even  at  a  different  place  may  be  sufficient  to  discharge  the 
entire  debt  when  so  agreed;*"  but  an  agreement  to  pay  at  a  dif- 
ferent place  does  not  support  an  agreement  to  accept  such  a 
partial  payment  in  full  where  the  debt  is  already  past  due.** 

§  221.     Other     consideration  —  Additional    security.  —  A 

creditor's  agreement  with  the  father  of  his  debtor  to  accept  part 

*«  Abercombic   v.   Good,    187   Ala.  See  note  in  L.  R.  A.  1917A,  719,  720, 

310,  65  So.  816;  Phillips  v.  Graham  also  Frey  v.  Hubbell.  74  N.  H.  358, 

County,  17  Ariz.  208,  149  Pac.  755;  68  AtL  325,   17  L.  R.  A.    (N.   S.) 

Weber  v.  Head  Camp,  60  Colo.  529,  1197. 

154  Pac  728;  Kushner  v.  Perlman,  « Sigler  v.   Siglcr,  98   Kans.   524, 

189  111.  App.  59;  DriscoU  v.  Sullivan  158  Pac  864,  L.  R.  A.  1917A.  725. 

(Ind.),  115  N.  E.  331;  Foster  County  See  also  Donahue  v.  Brooks,  143  111. 

State  Bank  v.  Lammers,  117  Minn.  App.   188;   Kuhn  v.   Kuhn,   171    III. 

94,  134  N.  W.  501 ;  Miners  &c  Bank  App.  298, 

V.     American     Bonding    Co.     (Mo.  **  Ikard  v.  Armstrong,  10  Ala.  App. 

App.),   186  S.  W.   1139;   Decker  v.  657,  65  So.  849. 

Smith,  88  N.  J.  L.  630,  96  Atl.  915 ;  *b  Zabludowsky    v.    Gottfried,    95 

Greenberg  v.  Eiscnberg,   154   N.   Y.  Misc  623,  159  N.  Y.  S.  785. 

S.    119;    Sherman   v.   Pacific   Coast  *«  Foster    County    State    Bank    v. 

Pipe  Co.   (Okla.).  159  Pac  333,  L.  Lammers,  117  Minn.  94,  134  N.  W. 

R.  A.   1917A,  716  and  note;   Schu-  501.      See    also    Gilia    v.    Robbins 

macher   v.    Moffit,   71    Ore.   79,    142  (Minn.),  158  N.  W.  807.     Where  a 

Pac  353 ;  Lustin  v.  Philadelphia  &c  will  required  a  legatee  to  make  a  pay- 

Cx).,  250  Pa.  425,  95  Atl.  595 ;  Johnson  ment  at  the  end  of  each  year,  it  was 

V.  Hoover  (Tex.  Civ.  App.),  165  S.  held  that  there  was  no  consideration 

W.  900;  Smoot  V.  Checketts,  41  Utah  for  a  promise  to  make  it  in  more 

211,  125  Pac  412^  Ann.  Cas.  1915C,  frequent  instalments :    Steele  v.  Syra- 

1113n;  Mississippi  and  New  Hamp-  cuse   University,    174  App.   Div.   41, 

shire  seem  to  be  the  only  jurisdic-  160  N.  Y.  S.  39. 
tions  in  which  the  contrary  is  held. 
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1  Ell.  Cont.]  CONSIDERATION  [§   228 

payment  in  full  of  the  indebtedness,  and  the  creditor's  accept- 
ance of  a  check  for  the  agreed  sum  and  retention  of  the  proceeds 
preclude  recovery  of  any  balance  of  the  original  indebtedness 
remaining.*^ 

§  222.  Miscellaneous  exceptions. — Payment  by  the  debt- 
or's own  check,  or  by  a  cashier's  check,  will  not  make  an  excep- 
tion to  the  rule  that  payment  of  part  of  a  liquidated  and  undis- 
puted liability  is  not  an  accord  and  satisfaction  of  it  all.*®  Nor 
is  an  agreement  by  joint  makers  of  a  note,  to  get  one  of  their 
number,  who  is  insolvent,  to  pay  his  proportionate  share,  a  suf- 
ficient consideration  for  an  agreement  to  accept  less  than  the 
whole  amount  in  full  payment.** 

§224.     Impossible  consideration.'^^ 

§  226.  Illegal  consideration.'^ — Every  part  of  the  consid- 
eration goes  equally  to  the  whole  promise,  and,  therefore,  if  any 
part  of  it  is  contrary  to  public  policy  or  otherwise  illegal,  the 
whole  promise  fails  and  the  contract  will  not  be  enforced,'* 

§  227.    Voluntary  subscription.'* 

§  228.  Voluntary  subscription  valid  when  supported  by 
consideration." — Where  a  subscription  to  a  charity  is  acted 
on  before  its  withdrawal  and  the  promisee  expends  money,  per- 
forms services  or  incurs  liabilities  on  the  faith  thereof  and  in 

"Punamchand   v.   Temple,    L.   R.  v.  Wells,  43  Okla.  70,  141  Pac.  444, 

(1911)  2  K,  B.  330,  80  L.  J.  K.  B.  (N.  and  in  Clements  v.  Jackson  County 

S.)  1155,  105  L.  T.  (N.  S.)  277.   See  Oil  &c.  Co.    (Okla.),   161   Pac.  216, 

also  Cunningham  v.  Irvin,  182  Mich.  218.] 

629. 148  N.  W.  786.  But  compare  Bar-  "  McKay   v.    McKay    (Tex.    Civ. 

bcr  Asphalt  Pav.  Co.  v.  Mullen,  220  App.),  189  S.  W.  520. 

Mass.  308,  107  N.  E.  978.  "  Western  Indemnity  Co.  v.  Crafts, 

"Stewart  v.  Riley,   189  Ala.  519,  240     Fed.     1,     citing     Hazelton     v. 

66  So.  488 ;   Jordy   v.   Maxwell,   62  Sheckells,  202  U.  S.  71,  50  L.  ed.  939, 

Fla.  23d,  56  So.  946;  Foster  County  26  Sup.  Ct.  567,  6  Ann.  Cas.  217,  and 

State  Bank  v.  Lammers,   117  Minn,  other  Cases.    Compare  also  Kuhn  v. 

%  134  N.  W.  501.    But  see  American  Buhl,  251  Pa.  348,  96  Atl.  977.    But 

Seeding  &c.   Co.  v.   Baker,   55   Ind.  see  post  §  682. 

Aro.  625,  104  N.  E.  524;  Neubackcr  "See  note  in  48  L.  R.  A.  (N.  S.) 

Ji  Pcny,  57  Ind.  App.  362,  103  N.  E.  785. 

°"5«  ^*  [Main    section    cited    in    Young 

*•  Foster    County    Sav.    Bank    v.  Men's  Christian  Assn.  v.  Estell,  140 

J^nmcrs,  117  Minn.  94,  134  N.  W.  Ga.  291,  78  S.  E.  1075,  48  L.  R.  A. 

»^,^  (N.  S.)   783,  791,  Ann.  Cas.  1914D, 

^[Main  section  quoted  in  Berry  136n.] 
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§    229]                                             CONTRACTS  [1    Supp. 

furtherance  of  the  enterprise  such  subscription  is  thereby  sup- 
ported by  a  consideration  and  may  be  enforced.'* 

§  229.    Mutual  promises  as  a  consideration  therefor.** 

§  231.    Promise  for  promise. — The  general  rule  that  mu- 
tual promises  may  be  a  consideration  for  each  other  is  well  settled 

and  illustrated  by  many  cases.*^  But  there  must  be  mutuality  of 
engagement  and  obligation  so  that,  in  general,  each  party  may 
have  an  action  upon  it.**    If,  however,  from  the  terms  of  the 

"*Owcnby  v.  Georgia  Baptist  As-  Co.  v.  Turner  (Ga.  App,),  88  S.  E. 

sembly,  137  Ga.  698,  74  S.  E.  56,  Ann.  717 ;  Houser  v.  Hobart,  22  Idaho  735. 

Cas.  1913B,  238n ;  Young  Men's  Chris-  127  Pac.  997,  43  L.  R.  A.'  (N.  S.) 

tian  Assn.  V.  Estell.  140  Ga.  291,  78  S.  410n;   Nicholl  v.   Wetmore    (Iowa), 

E.  1075.  48  L.  R.  A.  (N.  S.)  783  and  156  N.  W.  319;  Hudson  v.  Browning, 

note,  Ann.  Cas.  1914D,  136n ;  Brokaw  264  Mo.  58,  174  S.  W.  393 ;  Wilt  v. 

V.  McElroy,  162  Iowa  288,  143  N.  W.  Hammond.  179  Mo.  App.  406,  165  S. 

1087,  50  L.  R.  A.  (N.  S.)  835  (but  W.  362.     See  also  Velie  Motor  Car 

commission  paid  for  obtaining  sub-  Co.  v.  Kopmeier  Motor  Car  Co.,  194 

scription  to  endowment  is  not  a  suffi-  Fed.  324,  114  C  C.  A.  284;  Oakland 

cient    consideration    for    such    sub-  Motor  Czr  C^.  v.  Indiana  Auto  Co., 

scription)  ;  Converse's  Estate,  240  Pa.  201  Fed.  499,  121  C  C.  A.  319;  Ellis 

458,  87  Atl.  849.  v.  Dodge  Bros.,  237  Fed.  860;  The 

86  See  and  compare  Brokaw  v.  Mc-  Gleaner,  240  Fed.  163 ;  Rehm-Zeiher 

Elroy,  162  Iowa  288,  143  N.  W.  1087,  Co.  v.  F.  G.  Walker  Co.,  156  Ky.  6. 

50  L.  R.  A.  (N.  S.)  835,  with  Evan-  160  S.  W.  777,  49  L.  R.  A.  (N.  S.) 

gelist  &c  Gemenide  v.   Pruess,   140  694.     Where  there  is  no  other  con- 

Wis.  349,  122  N.  W.  719,  17  Ann.  Cas.  sideration  for  a  contract,  the  mutual 

1074.  promises   must  be  binding  on   both 

^^  Wilkes  V.   Stacy,   113  Ark.  556,  parties,  but,  where  there  is  any  other 

169  S.  W.  796;  Federal  Realty  (3o.  v.  valid  consideration,  mutuality  of  obli- 

Evins,  120  Ark.  259,  179  S.  W.  344;  gation  is  not  essential  to  the  validity 

Matzen  v.  Morton  Bldg.  Co.,  28  Cal.  of  the  contract:    Roberts  v.  Anthony 

App.  330,  152  Pac.  317;  Dallavo  v.  (Tex.  Civ.  App.),  185  S.  W.  423.  ''An 

Dallavo,   189  Mich.  350,   155  N.  W.  agreement  to  purchase  shares  of  stock 

538;  Milholland  v.  Payne,  159  App.  one  year  from  date  at  a  price  to  be 

Div.  10,  143  N.  Y.  S.  1090;  Harbeck  mutually  agreed  upon,   with  a  pro- 

v.  Harbeck,  87  Misc.  420,  149  N.  Y.  vision  that  if  the  seller  desires  to  sell 

S.  791 ;  Flannery  v.  Wessels,  244  Pa.  he  should  give  the  purchaser  30  days' 

321,  90  Atl.  715 ;  Fourth  Nat.  Bank  v.  notice   of    his    intention    to    sell,    is 

Stahlman,  132  Tenn.  367,  178  S.  W.  unilateral ;  the  seller  not  being  bound 

942,  L.  R.  A.  1916A,  568n ;  Farabee-  to  sell  and  making  no  promise  what- 

Treadwell  Co.  v.  Union  &  Planters'  soever" :    Martin  v.  Cox,  13  Ga.  App. 

Bank  &c.  Co.,  135  Tenn.  208,  186  S.  236,  79  S.  E.  39.    So,  generally,  where 

W.  92,  L.  R.  A.  1916F,  501n;  J.  B.  one  party  is  not  bound  to  perform 

Farthing   Lumber   Co.   v.    Galveston  work  the  other  agrees  to  pay  for  or 

&C.  R,  Co.  (Tex.  Civ.  App.),  178  S.  to  tsJce  goods  the  other  agrees  to  sell, 

W.  725 ;  Stack  v.  Roth  Bros.  Co.,  162  and  the  like :    Grayling  Lumber  Co, 

Wis.  281,  156  N.  W.  148.  v.  Hemingway,  124  Ark.  354,  187  S. 

58  Mc(;owin  Lumber  &c.  Co.  v.  R.  W.  327 ;  Olson  v.  Whiff  en,   175   111. 

J.  &  B.  F.  Camp  Lumber  Co.,  192  Ala.  App.  182 ;  Hudson  v.  Browning.  264 

35,  68  So.  263;  Strauss  v.  Brier,  57  Mo.  58,  174  S.  W.  393;  Quigley  v. 

Colo.     65,     140     Pac     183;     Hall  King,  182  Mo.  App.  196,  168  S.  W. 

V.    Edwards,    140    Ga.    765,    79    S.  285 ;  Jermjm  v.  Searing,  170  App.  Div. 

E.  852;   Friedman  v.  Ware,   17  Ga.  707,  156  N.  Y.  S.  718;  Butchers'  Ad- 

App.  677,  87  S,  E.  1099 ;  Haynes  Auto  vocate  (3o.  v.  Berkof ,  94  Misc.  299, 
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contract  mutuality  of  engagement  is  necessarily  implied,  a  bind- 
ing obligation  is  thereby  created."*  And  a  want  of  mutuality  is 
not  a  defense  after  a  contract  has  been  executed ;  and  per  form-' 

158  N.  Y.  S.  160 ;  Sigsbee  v.  New  understanding  on  the  part  of  the  seller 
Era  Mfg.  Co.,  95  Misc.  579,  159  N.  Y.  to  sell,  as  such  undertaking  was 
S.  740;  Rogers  v.  White  Sewing  sufficiently  implied  from  the  express 
Mach.  G>.  (Okla.),  157  Pac.  1044.  terms;  and  ating  Minneapolis  Mill 
There  is  a  lack  of  mutuality  in  con-^  Co.  v.  Goodnow,  40  Minn.  497,  42  N. 
sideration  preventing  recovery  for  W.  356,  4  L.  R-  A.  202n;  Hoffman 
breach  of  an  agreement  to  notify  v.  Maffioli,  104  Wis.  630,  637,  80  N. 
plaintiff  when  it  would  be  ready  to  W.  1032,  1035,  47  L.  R.  A.  427.  See 
let  bids  for  the  sale  of  fixtures,  where  also  Conley  Camera  Co.  v.  Multi- 
plaintiff  did  not  agree  to  bid :  scope  &  Film  Co.,  216  Fed.  892,  133  C. 
Wooten  V.  S.  R.  Biggs  Drug  Co.,  C  A.  96;  Hamby  v.  Truitt,  14  Ga. 
169  N.  Car.  64,  85  S.  E.  140.  Con-  App.  515,  81  S.  E,  593 ;  Bendix  v. 
tracts  between  a  railroad  company  Staver  Carriage  Co.,  174  111.  App. 
and  a  telephone  company  which  gave  589 ;  Carterville  Coal  Co.  v.  Covey- 
thc  latter  the  privilege  ^  of  placing  Durham  Coal  Co.,  186  111.  App.  163 ; 
telephones  in  two  depots  in  consider-  Turner  v.  Frazier,  157  Ky.  388,  163 
ation  of  free  service  for  it  were  not  S.  W.  245 ;  Elkhom  Consol.  Coal  &c. 
mutual,  where  they  were  subject  to  Co.  v.  Eaton,  163  Ky.  306,  173  S.  W. 
termination  at  the  will  of  one  with  798;  Ayer  &  Lord  Tie  Co.  v.  O'Ban- 
a  provision  that  no  such  right  should  non,  164  Ky.  34,  174  S.  W.  783 ;  Scott 
be  exercised  by  the  other:  Great  v.  T.  W.  Stevenson  Co.,  130  Minn. 
Northern  R.  Co.  v.  Sheyenne  Tel.  151,  153  N.  W.  316;  Western  Mac- 
Co.,  27  N.  Dak.  256,  145  N.  W.  1062;  aroni  Mfg.  Co.  v.  Fiore,  47  Utah  108, 
Weegham  v.  Killefer,  215  Fed.  168.  151  Pac.  984.  A  contract  for  future 
To  same  effect  are  the  following :  delivery  of  eoods  is  void  for  want  of 
American  League  Baseball  Club  v.  mutuality  if  the  quantity  to  be  de- 
Chasc,  86  Misc.  441,  149  N.  Y.  S.  6  livered  depends  wholly  upon  the  will, 
(baseball  player's  contract  terminable  wish,  or  want  of  a  party ;  but  it  may 
at  will  of  one  party  alone)  ;  Texas  be  upheld  if  the  quantity  can  be  as- 
Produce  Exchange  v.  Sorrell  (Tex.  certained  and  determined  otherwise 
Civ.  App.),  168  S.  W.  74;  Owens  v.  with  reasonable  certainty:  Parks  v. 
Corsicana  Petroleum  Co.  (Tex.  Civ.  Griffith  Sc  Boyd  Co.,  123  Md.  233,  91 
App.),  169  S.  W.  192.  See  also  Fire  Atl.  581.  See  and  compare  Ellis  v. 
Ass'n  v.  Perry  (Tex.  Civ.  App.),  185  Dodge  Bros.,  237  Fed.  860.  For  other 
S.  W.  374.  But  in  many  other  cases  cases  where  it  was  held  there  was 
provisions  giving  one  party  the  right  sufficient  mutuality  of  consideration, 
to  terminate  the  contract  on  notice,  or  see  Clark  v.  Belt,  223  Fed.  573,  138 
the  like,  have  been  held  not  to  destroy  C.  C.  A.  1 ;  Gibbs  v.  Wallace,  58 
mutuality:  Mayo  v.  American  Malt-  Colo.  364,  147  Pac.  686;  Cooper  v. 
ing  Co.,  211  Fed,  945,  128  C.  C.  A.  Dixie  Cotton  Co.,  144  Ga.  33,  86  S. 
443;  Thomas  v.  Anthony,  30  Cal.  E.  242;  Atlanta  Oil  &c.  Co.  v.  Phos- 
App.  217,  157  Pac  823;  Bozzone  v.  phate  Mining  Co.,  144  Ga.  75,  86  S. 
Stafford,  85  Misc  53,  146  N.  Y.  S.  E.  216;  Miller  v.  Duntley,  182  111. 
1076;  Realty  Advertising  &c  Co.  v.  App.  205;  Richmond-Smith  Co.  v. 
Englebcrt  Tyre  Co.,  89  Misc  371,  151  Richardson,  183  111.  App.  204;  First 
N.  Y.  S.  885;  Davis  v.  Conn  (Tex.  Nat  Bank  v.  Corporation  Securities 
Civ.  App.),  161  S.  W.  39;  White  v.  Co..  128  Minn.  341,  150  N.  W.  1084; 
AfcCulfigh,  74  W.  Va.  160,  81  S.  E.  Young  v.  Millon  (Mo.  App.),  183  S. 
720.  W.  355;  Boonton  v.  United  Water 
»•  Rotzien-Furbcr  Lumber  Co.  v.  Supply  Co.,  83  N.  J.  Eq.  536,  91  Atl. 
Franson,  123  Minn.  122,  143  N.  W.  814,  affirmed  in  93  Atl.  1086;  Hueb- 
253,  holding  a  contract  for  sale  of  an  ner  v.  Huebner,  163  Wis.  166,  157  N. 
article  not  void  for  want  of  mutual-  W.  765, 
ity,  though   there   was    no    express 
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ance,  or,  in  some  instances,  tender  by  the  promisee  may  make 
good  a  lack  of  mutuality  in  the  beginning.*^  But  it  is  held  in 
some  cases  that  there  is  a  fatal  lack  of  mutuality  where  the  con- 
tract is  not  en  forcible  as  to  one  of  tlie  parties  because  it  is  de- 
fectively signed  or  within  the  statute  of  frauds  as  to  him,  and 
that  the  principle  that  a  contract  may  be  validated  and  rendered 
mutual  by  tender  or  performance  has  no  application  where  it  was 
never  at  any  time  en  forcible/^ 

§  232.  Mutuality — Options. — ^Although  a  promise  by  one 
party  without  any  corresponding  promise,  or  consideration,  or 
obligation  on  the  part  of  the  other  is  voidable/*  an  option  con- 
tract, though  unsupported  by  consideration,  may  be  accepted  be- 
fore it  expires  or  is  withdrawn,  and  this  will  obviate  the  original 
want  of  consideration  and  make  a  binding  contract  so  far  as  that 
objection  is  concerned.^* 

«®- Pratt  ConsoL  Coal  G).  v.  Short,  a  $1  check  upon  the  execution  of  the 

191  Ala.  378,  68  So.  63;  Pullman  Co.  instrument:     Houghtling  v.  Eubank 

V.  Meyer,  195  Ala.  397.  70  So.  763;  (Tex.  Civ.  App.),  186  S.  W.  364. 

McKenzie  v.  Stewart  (Ala.),  72  So.  ^^Wood  v.  Lett,  195  Ala.  601,   71 

109;  Marin  Water  &c.  Co.  v.  Sausa-  So.  177;  Houser  v.  Hobart,  22  Idaho 

lito,  168  Cal.  587,  143  Pac.  767;  Wat-  735,  127  Pac.  997,  43  L.  R.  A.   (N. 

son  V.  Vollentinc,  183  111.  App.  559;  S.)  410n;  Rehm-Zeiher  Cx).  v.  F.  G. 

Victoria   Limestone    Co.   v.    Hinton,  Walker  Co.,  156  Ky.  6,  160  S.  W.  1T7^ 

156  Ky.  674,  161  S.  W.  1109;  Wallace  49  L.  R.  A.   (N.  S.)  694.    See  also 

V.  Workman,  187  Mo.  App.  113,  173  Velie   Motor   Car   Co.   v.    Kopmeier 

S.  W.  35;  Fisk  v.  Batterson,  165  App.  Motor  Car  Co.,  194  Fed.  324,  114  C 

Div.  952,  150  N.  Y.  S.  242 ;  Merritt  C.  A.  284 ;  Oakland  Motor  Car  Co. 

V.  Adams  County  Land  &c.  Co.,  22  v.  Indiana  Automobile. Co.,  201  Fed. 

N.  Dak.  496,  151  N.  W.  11;  Stanley  499,  121  C  C.  A.  319;  Ellis  v.  Dodge 

V.  Sumrell   (Tex.  Civ.  App.),  163  S.  Bros.,  237  Fed.  860;  Kooman  v.  De 

W.  697;  Halff  Co.  v.  Waugh  (Tex.  Jonge,    186   Mich.   292,    152    N.    W. 

Civ.  App.),  183  S.  W.  839;  Roberts  1016.    Some  of  the  above  cases,  or  at 

V.  Anthony  (Tex.  Civ.  App.),  185  S.  least  the  Idaho  case,  would  seem  to 

W.  423;  Carter  v.  Hook,  116  Va.  812,  be  contrary  to  the  weight  of  author- 

83  S.  E.  386;  Taylor  v.  Ewing,  74  ity.    See  note  in  43  L.  R.  A.  (N.  S.) 

Wash.  214,   132  Pac.  1009;  John  E.  410,  and  note  in  28  L.  R.  A.  (N.  S.) 

De  Wolf  Co.  v.  Harvey,  161  Wis.  535,  680;    also    Flagg   v.    Hitchcock,    143 

154N.  W.  988.    An  agreement  to  buy  Ga.    379.   85    S.    E.    125;    Knapp    v. 

stock  if  it  did  not  pay  the  holder  cer-  Beach,  52  Ind.  App.  573,  101  N.  E. 

tain  dividends  is  not  void  for  want  37. 

of  mutuality,  where  by  a  contempor-  ®^  Lemler  v.  Bord,  80  Ore.  224,  156 

aneous  contract  the  holder  accepted  Pac.  427. 

the  stock  as  part  of  the  price  of  prop-  ®^  Carter  v.  Hook,  116  Va,  812,  83 

erty  sold  by  him:     Poole  v.  Corker,  S.  E.  386.    For  contract  held  mutual 

15  Ga.  App.  622,  83  S.  E.  1101.    But  and  not  a  mere  option  see  Clark  v. 

where,  in  a  writing,  reciting  a  $1  con-  Cagle,  141  Ga.  703,  82  S.  E.  21,  L.  R. 

sideration,  the  defendant  offered  to  A,    1915A,   317.     Where   a   lease   at 

sell  land  at  a  certain  price,  but  pkiin-  specified  annual  rental  to  the  lessee 

tiff  did  not  agree  to  purchase,  there  contained  the  privilege  of  purchasing 

was  held  to  be  a  lack  of  mutuality,  at  such  amount  as  might  be  offered 

although  plaintiff  tendered  defendant  by  another,  the  option  was  supported 
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§  233,  Abandonment  of  legal  right — ^The  bona  fide  sur- 
render and  satisfaction  of  an  existing  debt  operates  as  a  present 
consideration.^*  So  a  release  or  an  agreement  to  release  from  a 
bona  fide  claim  is  a  siifficient  consideration  for  a  promise  to  pay 
money."  The  release  of  an  inchoate  right  of  dower  or  of  an 
equity  of  redemption  is  likewise  a  sufficient  consideration  for  a 
promise.**  And  a  waiver  of  a  legal  right  is  also  a  sufficient  con- 
sideration for  a  promise.*^ 

§234.  Foibearance.— An  agreement  to  forbear  the  en- 
forcement or  exercise  of  a  legal  right  is  a  sufficient  consideration 
for  a  promise.**  And  forbearance  to  exercise  a  legal  right  may 
constitute  a  good  consideration  for  giving  security  even  though 
there  is  no  express  agreement  to  forbear.** 

by  general  consideration   for   entire  White,  184  111.  App.  217.    The  agrce- 

contract  and  was  not  unilateral :  Tur-  ment  of  one  in  a  position  to  contest 

man  v.  Smarr,  145  Ga.  312,  89  S.  £.  a  will,  to  forbear  opposing  its  estab- 

214.  lishment)  is  a  suffiaent  consideration 

•* Sutton  V.  Ford,  144  Ga.  587,  W  to  support  a  promise  to  pay:    Bran- 

S.  E.  799.  denburger  v.  Puller,  266  Mo.  534,  181 

"Miller  v.  Duntley,  182  111.  App.  S.  W.  1141.    Where  one's  house  ad- 

205;  Reichman  v.  Pretzf elder,  151  N.  mittedly  encroached  for  about  a  foot 

Y.  S.  898.  and  a  half  upon  another's  right  of 

••Pitcher   v,   Griffiths,   216   Mass.  way,  an  allowance  of  eight  months* 

174,  103  N.  E,  471;  Lane  v.  Flint,  time    to    remove    the    encroachment 

217  Mass.  96,  104  N.  E.  570.  was  a  sufficient  consideration  for  her 

•'  A  promise  by  one  to  pay  another  agreement  to   do   so :     Bochterle  v. 

a  sum  of  money  in  consideration  of  Saunders,  Z6  R.  I.  39,  88  Atl  803. 

his  waiving  his  rights  to  purchase  the  See  also  for  other  illustrative  cases : 

former's  plant  is  supported  by  such  Weisse  v.  Fowler,  176  III.  App.  260; 

consideration :    Skinner  v.  Fisher,  120  Orr  v.  Orr,  181  111.  App.  148 ;  Powell 

Aric  91,  178  S.  W.  922.    A  subcon-  v.  Union  Pac.  R.  Co.,  255  Mo.  42,  164 

tractor's  waiver  of  his  right  to  file  a  -  S.   W.  628 ;   Williams   v.   City   Nat. 

lien  is  sufficient  consideration  for  the  Bank   (Tex.  Civ.  App.),  166  S.  W. 

property  owner's  promise  to  pay  the  130,     But  compare   Roberts   v.   An- 

amount  due:     Schade  v.  Muller,  75  thony   (Tex.  Civ.  App.),  185  S.  W. 

Ore.  225.    146   Pac.    144.     See   also  423. 
Weisse  V.  Fowler,  176  111.  App.  260.        «» In   re  All   Star   Feature   Corp., 

•*Brinkley  Car  &c.  Mfg.  Co.  v.  232  Fed.  1004.  But  where  there  was 
Cook.  110  Ark.  325,  161  S.  W.  1065;  no  promise  to  forbear  and  no  grant 
Bank  of  Montreal  v.  Beecher,  133  of  any  favor  on  account  of  the  prom- 
Minn.  81,  157  N.  W.  1070 ;  Nicholson  ise  to  pay,  it  was  held  that  mere  f or- 
▼.  Neary,  77  Wash.  294,  137  Pac  492.  bearance  to  press  a  claim  is  not  suffi- 
An  agreement  by  a  woman  to  waive  cient  consideration  for  the  promise 
and  forbear  her  claim  for  alimony  of  one  who  had  taken  a  conveyance 
against  her  husband  in  a  divorce  suit  of  land  with  an  agreement  to  pay  the 
IS  sufficient  to  support  a  promise  by  grantor's  debts,  to  pay  a  debt  Con- 
ner father  to  pay  her  a  certain  sum  tracted  subsequent  to  the  execution 
ji  she  will  come  to  his  home  and  of  the  deed :  In  re  Rohrig,  176  Midi, 
keep  house   for  him:     Spalding  v.  407,  142  N.  W.  561. 
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§  235.  Forbearance  to  sue — ^Time. — Forbearance  to  sue 
is  generally  a  valid  and  sufficient  consideration;'®  but  forbear- 
ance to  sue  upon  a  claim  that  is  clearly  invalid  and  not  enforcible 
either  in  law  or  equity  for  want  of  consideration  is  not  a  suf- 
ficient consideration  for  a  new  promise/^ 

§  236.  Extension  of  time. — Extension  of  time  for  payment 
of  an  existing  debt  is  a  valuable  consideration/*  But  an  agree- 
ment to  extend  the  time  is  not  a  binding  contract  unless  sup- 
ported by  a  consideration.'* 

§  237.  Compromise  of  disputed  claims. — ^The  compromise 
of  a  doubtful  disputed  claim  is  sufficient  consideration  for  a 


ToCorletto  v.  Morgan,  4  DeL  530, 
89  Atl.  738  (good  consideration  for 
promise  to  plaintiff  to  pay  any  judg- 
ment rendered  against  defendant  m 
another  action)  ;  R.  &  L.  Co.  v.  Metz, 
165  App.  Div.  533,  150  N.  Y.  S.  843. 
See  also  Gaar  v.  Vanhook,  162  Ky. 
332,  172  S.  W.  680;  Robinson  v. 
Oliver,  171  App.  Div.  349,  156  N.  Y. 
S.  896;  Williams  v.  City  Nat.  Bank 
(Tex.  Civ.  App.),  166  S.  W.  130. 
Forbearance  to  sue  upon  a  claim 
which  is  asserted  in  good  faith, 
though  it  may  be  a  doubtful  one,  is 
a  good  consideration  for  a  promise 
founded  thereon:  Sellars  v.  Jones, 
164  Ky.  458,  175  S.  W.  1002.  A 
promise  by  the  purchaser  of  an  in- 
terest in  partnership  to  pay  a  creditor 
if  he  would  forbear  suing  and  attach- 
ing was  held  supported  by  considera- 
tion, though  the  partnership  affairs 
so  turned  out  that  he  received  noth- 
ing from  his  purchase:  Miller  v. 
Davis,  168  Ky.  661,  182  S.  W.  839. 
A  creditor's  agreement  to  withhold 
suit  against  his  debtor,  followed  by 
actual  forbearance,  is  a  sufficient  con- 
sideration to  support  a  third  party's 
promise  to  pay  the  debt,  although  no 
definite  time  of  extension  was  ex- 
pressly agreed  on :  Enterprise  Trad- 
ing Co.  V.  Bank  of  Crowell  (Tex. 
Civ.  App.),  167  S.  W.  296. 

^1  Nicholson  v.  Neary,  11  Wash. 
294,  137  Pac.  492.  See  also  Baillar- 
geon  V.  Dumoulin,  148  N.  Y.  S.  443. 

^*  Robertson  v.  United  States  Live 
Stock  Co.,  164  Iowa  230,  145  N.  W. 
535.     See  also   Leonard   v.   Hallett, 


57  Colo.  274,  141  Pac.  481.  An  agree- 
ment to  extend  the  time  of  payment 
of  a  debt  for  a  reasonable  time  is  a 
sufficient  consideration  for^  a  con- 
tract, since,  while  the  extension  must 
be  definite,  an  extension  for  a  rea- 
sonable time  is  capable  of  being  made 
definite:  Starr  Piano  Co.  v.  Baker, 
8  Ala.  App.  449,  62  So.  549.  And  a 
promise  by  the  creditor  to  extend  for 
an  indefinite  time  followed  by  delay 
for  a  reasonable  time  to  enforce  pay- 
ment, is  a  good  consideration  for  a 
new  obligation  of  the  debtor:  Starr 
Piano  Co.  v.  Baker,  8  Ala.  App.  449, 
62  So.  549;  Security  Nat.  Bank  v. 
Pulver.  131  Minn.  454,  155  N.  W. 
641. 

"  Maker  v.  Taf t,  41  Okla.  663,  139 
Pac  970,  52  L.  R.  A.  (N.  S.)  328, 
and  note.  Where  a  creditor  prom- 
ised to  give  his  debtor  until  the  next 
spring  within  which  to  pay  the  debt, 
provided  he  accepted  a  certain  em- 
plo3rment  from  a  third  person,  and 
the  debtor  had  already  accepted  such 
employment  before  the  promise  was 
made,  it  was  held  that  such  extension 
agreement  was  without  considera- 
tion: Hoeven  v.  Morley,  36  S.  Dak. 
421,  155  N.  W.  191.  As  to  what  is  or 
is  not  a  sufficient  consideration  for 
extension,  see  and  compare  Lohn  v. 
Koep,  139  Iowa  349,  115  N.  W.  877, 
52  L  R.  A.  (N.  S.)  327n,  with 
Maker  v.  Taft,  41  Okla.  663,  139  Pac 
970.  52  L.  R.  A.  (N.  S.)  328  and  note, 
to  those  cases  in  52  L.  R.  A.  (N.  S.) 
331-368,  elaborately  reviewing  author- 
ities. 
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promise/*  and  this  is  held  where  the  claim  is  in  good  faith  and 
on  reasonable  grounds  even  though  the  claim  could  not  be  en- 
forced in  court/* 

§  240.    Services." 

§  242.  Name  and  change  of  name. — ^The  privilege  of 
naming  a  child  is  a  valid  consideration  for  a  promise  to  pay 
money,  and  the  child  may  enforce  an  agreement  made  by  a 
stranger  with  its  parents  to  place  a  certain  sum  in  trust  for  it  in 
consideration  of  such  privilege/^ 

§243.    Contracts   and   contractual  rights   generally. — A 

contract  by  one  since  deceased  to  pay  an  adopted  son  and  wife  a 
specific  sum  annually,  substituted  for  a  previous  settlement  by 
deed  of  a  life  estate  is  supported  by  a  sufficient  consideration 
even  though  the  son  would  not  have  acquired  a  valid  right  under 
the  deed." 

§245.  Interests  in  real  property. — Release  of  inchoate 
right  of  dower,  or  surrender  of  equity  of  redemption  may  be  a 
sufficient  consideration." 

§  247.  Evidence  of  consideration. — A  consideration  may 
be  agreed  on  impliedly  as  well  as  expressly.^*^  And  a  contract  in 
writing  signed  by  the  party  to  be  bound  has  been  held  in  some 
jurisdictions,  at  least,  to  import  a  consideration.®*     Where  the 


^^Weisse  v.  Fowler,  176  111.  App. 
260;  Pyle  v.  Murphy,  180  111.  App. 
18;  Missouri  &c.  R.  Co.  v.  Edwards 
(Tex.  Civ.  App.),  176  S.  W.  60. 

^'See  also  generally  Butson  v. 
Miaz,  81  Ore.  607,  160  Pac.  530. 

"See  note  in  Ann.  Cas.  1913A, 
865;  also  Farley  v.  Stacey  (Ky.),  197 
S.  W.  636.  See  as  to  consideration 
and  mutuality  in  contracts  of  em- 
ployment for  life  and  the  like  in  case 
of  release  of  liability,  note  to  Cox  v. 
Bahimore  &c  R.  Co..  180  Ind.  495, 
103  N.  E.  337,  in  50  L.  R.  A.  (N. 
S.)  453.    Sec  post  §§  1363-1372. 

'^Gardner  v.  Denison,  217  Mass. 
492,  105  N.  E.  359,  51  L.  R.  A.  (N. 
S.)  llC^n.  See  also  Daily  v.  Munck, 
117  Iowa  563,  91  N.  W.  913,  60  L, 
R.  A.  840. 

"Dawley  v.  Dawley*s  Estate,  60 
Colo.  73,  152  Pac.  1171.  See  also  for 
other  illustrative  cases:     Kreuser  v. 


Thomas  B.  Jeffery  Co.,  191  111.  App. 
598;  Welty  v.  Taylor  (Ind.  App.), 
115  N.  E.  257;  Swartzman  v.  Bab- 
cock.  218  Mass.  334,  105  N.  E.  1022 ; 
Carolina  Hardware  Co.  v,  Raleigh 
Banking  &  Trust  Co.,  169  N.  Car. 
744,  86  S.  E.  706.  But  compare  Lieb- 
mann  v.  Dean,  95  Misc.  97,  158  N.  Y. 
S.  537;  Packing  Co.  v.  Lewis  C. 
Troughton,  Inc.,  90  Wash.  196,  155 
Pac.  758. 

TO  Pitcher  v.  Griffiths,  216  Mass. 
174.  103  N.  E.  471 ;  Lane  v.  Flint,  217 
Mass.  96,  104  N.  E.  570. 

8o\Yadin  v.  Czuczka,  16  Ariz.  371, 
146  Pac.  491. 

^^Geddes  v.  McElroy,  171  Iowa 
633,  154  N.  W.  320;  Maxwell  v 
Harroun  (Mo.  App.),  180  S.  W. 
993;  Crawford  v.  Woods  (Tex. 
Civ.  App.),  185  S.  W.  667.  See  also 
Cordes  v.  Harding,  27  Cal.  App.  474, 
150  Pac.  650. 
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instrument  sued  on  recites  an  adequate  consideration,  this  is  gen- 
erally sufficient  and  the  plaintiff  is  not  required,  at  least  in  the 
first  instance,  to  prove  the  consideration  by  other  evidence.®* 

§  248.     Entire    or   indivisible    consideration.— Where  the 

consideration  is  entire  and  indivisible  and  any  part  of  it  is  illegal 
it  goes  to  the  whole  contract  and  renders  it  unen forcible.®' 

§  249.  Divisible  consideration  or  promises. — A  contract 
may  be  valid  although  some  particular  clause  or  part  of  it  may 
not  be  mutually  binding  or  reciprocal.®* 

§  250.    From  virhom  consideration  must  move.^ 

§  252.    To  whom  consideration  must  move.®® 

§  253.  Want  of  consideration. — Under  many  statutes  a 
written  contract  imports  or  raises  a  presumption  of  considera- 
tion, and  the  burden  of  showing  want  of  consideration  is  upon 
the  party  who  seeks  to  defend  or  invalidate  the  instrument  on 
that  ground.®^ 

§  254.  Failure  of  consideration. — Where  one  pays  money 
to  another  for  a  promise  to  perform  acts  and  the  latter  wholly 
fails  to  perform  there  is  a  failure  of  consideration ;  but  where  the 
promisee  loaned  money  for  which  the  promisor  agreed  to  give 
shares  of  stock  in  a  corporation  to  be  formed  to  build  a  machine, 
and  to  set  aside  other  shares  to  repay  the  promisee  from  their 


»2  In  re  Thompson's  Estate,  192  111. 
App.  415.  As  to  what  is  sufficient  or 
admissible  on  the  question  of  con- 
sideration, see  Bradley  v.  Western 
Casket  &  Undertaking  Co.,  185  111. 
App.  375;  Mack  v.  Mack,  S>4  Nebr. 
504,  143  N.  W.  454 ;  Empire  Lighting 
Fixture  Co.  v.  Browning,  93  Misc. 
489,  157  N.  Y.  S.  284;  Leaksville- 
Spray  Institute  v.  Mebane,  165  N. 
Car.  644,  81  S.  E.  1020.  Actual  for- 
bearance to  sue  may  often,  in  connec- 
tion with  other  circumstances,  some- 
times slight,  be  sufficient  evidence  of 
an  implied  agreement  to  forbear, 
forming  a  consideration  for  a  prom- 
ise: Sellars  v.  Jones,  164  Ky.  458, 
175  S.  W.  1002. 

88  Western  Indemnity  Co.  v.  Crafts, 
240  Fed.  1. 

8*  Montanus  v.  Buschmeyer,  158  Ky. 
53,  164  S.  W.  802. 


8»01ston  V.  Ostby,  178  IIL  App. 
165.  See  Clement  v,  Rowe,  33  S. 
Dak.  499,  146  N.  W.  700. 

8«  Sec  Olson  v.  Ostby,  178  111.  App. 
165 ;  Nicholson  v.  Nicholson  Coal  Co., 
190  111.  App.  607;  Reed  v.  Adams 
Steel  &c.  Works,  57  Ind.  App.  259, 
106  N.  E.  882 ;  McDonald  v.  Finseth, 
32  N.  Dak.  400,  155  N.  W.  863 ;  Union 
Mach.  &c.  Co.  V.  Darnell,  89  Wash. 
226,  154  Pac.  183;  Concrete  Steel  Co. 
V.  Illinois  Surety  Co.,  163  Wis.  41, 
157  N.  W.  543. 

87  Gardner  v.*  Watson,  170  Cal.  570, 
150  Pac.  994;  In  re  McLaughlin's 
Estate,  182  Mich.  707,  151  N.  W.  745 ; 
Ball  V.  White  (Okla.),  150  Pac  901; 
St  Louis  &c.  R,  Co.  V.  Bruner 
(Okla.),  152  Pac.  1103;  Reeves  v. 
Dyer  (Okla,),  153  Pac.  850. 
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dividends,  and  both  parties  knew  that  this  depended  on  the  per- 
fection of  an  invention  on  which  the  promisor  was  working  and 
he  continued  to  work  diligently  thereon  but  failed,  it  was  held 
that  there  was  no  failure  of  consideration.**  A  promise  may  be 
sustained  in  a  proper  case  where  several  considerations  are  re- 
cited and  some  of  them  are  good  and  sufficient,  notwithstanding 
one  or  more  of  the  others' may  be  insufficient  but  not  illegal.** 


••Palmer  v.  Guillow,  224  Mass.  1, 
112  N.  E.  493.  But  see  Craddick  v. 
Emery,  93  Wash.  648.  161  Pac.  484 
(note  given  for  device  represented 
to  be  patentable  and  practicable  held 
valueless  and  unpatentable  and  with- 
out consideration).  Where  a  con- 
tract gave  a  party  the  right  to  use 
certain  premises  together  with  the 
spur  track  under  the  regulations  of 
a  railroad  company  owning  the  same, 
a  change  in  the  reflations  of  the 
raib-oad,  which  deprived  him  of  the 
use  of  the  spur  track,  did  not  make 
a  faihtfe  of  consideration:  Roberts 
V.  Chatwin,  108  Ark.  562,  158  S.  W. 
497.  Where  a  contract  for  aeroplane 
exhibitions  provided  for  an  advance 
payment  as  soon  as  the  machine 
reached  the  place  of  exhibition,  there 
was  no  right  to   recover   such  ad« 


vance  payment  on  the  ground  of  fail- 
ure of  consideration,  although  the  de- 
fendant failed  to  make  the  number 
of  flights  required  by  the  contract 
after  her  arrival :  Harrington  v.  Law 
(R.  I.),  90  Atl.  660.  See  as  to  when 
burden  of  showing  failure  of  con- 
sideration is  on  defendant :  Kennedy 
v.  Winfrey  (Tex.  Civ.  App.),  163  S. 
W.  1018. 

^•Upon  partial  failure  of  the  con- 
sideration for  an^  agreement  to  pay 
another's  debts,  it  has  been  held  that 
the  deficiency  should  be  borne  by  the 
creditors  pro  rata  in  the  proportion 
that  the  claim  of  each  bears  to  the 
whole  consideration :  Gunn  v.  Mc- 
Alpine,  125  Minn.  343,  147  N.  W.  Ill ; 
Drummond  Realty  &  Investment  G>. 
V.  W.  H.  Thompson  Trust  Ck).  (Mo.), 
178  S.  W.  479. 


6? 


CHAPTER  X 


PARTIES 


§  261.  Capacity  is  generally  presumed. — Mental  capacity 
to  contract  is  presumed/ 

§  263.  United  States  or  state  as  a  party. — A  state  has 
power,  although  it  may  not  have  the  right,  to  break  a  contract ; 
and,  whether  it  may  be  liable  in  damages  or  not,  specific  per- 
formance of  a  contract  to  build  a  public  building  can  not  be  en- 
forced against  it.*  Statutes  in  many  states  prohibit  members  of 
the  legislature  from  becoming  interested,  either  directly  or  indi- 
rectly, in  contracts  with  the  state,  and  a  contract  in  which  such 
a  member  is  pecuniarily  interested  can  not  be  enforced  by  him 
and  is  usually  void.' 

§  265.  Aliens. — As  a  general  rule  all  unlicensed  agree- 
ments made  with  an  alien  enemy  during  war  involving  commer- 
cial intercourse  with  adherents  of  the  enemy  or  otherwise  calcu- 
lated, directly  or  indirectly,  to  augment  the  enemy's  resources  or 
result  in  detriment  to  the  home  country  are  invalid.*  Contracts 
made  before  the  war  are  sometimes  merely  suspended,  but  in 
many  instances  they  are  dissolved  by  the  war,  the  result  depend- 
ing largely  on  the  nature  of  the  contract  and  the  effect  further 
performance  might  have.*    A  domestic  corporation  may  be  re- 


1  Lambert  v.  State,  13  Ala.  App. 
289.  69  So.  261. 

2  Caldwell  v.  Donaghey,  108  Ark. 
60.  156  S.  W.  839,  45  L.  R.  A.  (N. 
S.)  721n,  Ann.  Cas.  1915B,  133n.  See 
also  Dawson  v.  Columbia  Ave.  Sav. 
&c.  Co.,  197  U.  S.  178,  49  L.  ed.  713, 
25  Sup.  Ct.  420;  Northern  Pac  R. 
Co.  V.  Minnesota,  208  U.  S.  583,  52 
L.  ed.  630,  28  Sup.  Ct.  341;  Falls 
City  Const.  Co.  v.  Fort  Smith,  107 
Ark.  148.  154  S.  W.  496. 

8  Norbeck  v.  State,  32  S.  Dak.  189, 
142  N.  W.  847,  and  note.  As  to  com- 
promise or  part  pajnnent  of  claims 
against  United  States,  a  state,  county, 
or  municipality  and  when  it  is  or  is 
not  settlement  in  full,  see:  Paulson 
V.  Ward  County,  23  N.  Dak.  601,  137 


N.  W.  486,  42  L.  R.  A.  (N.  S.)  llln, 
and  cases  reviewed  in  note  to  that 
case  as  reported  in  Ann.  Cas.  1914D, 
822,  824-830. 

*  Robson  v.  Premier  Oil  &c.  Co., 
L.  R.  (1915)  2  Ch.  124,  Ann.  Cas. 
1917C,  227;  Zinc  Corp.  v.  Hirsch,  L. 
R.  (1916)  1  K  B.  541,  L.  R.  A. 
1917C,  650. 

*  Watts  V.  Union  Austriaca  di 
Navigazione,  224  Fed.  188;  Zinc 
Corp.  v.  Hirsch,  L.  R.  (1916)  1  K 
B.  541.  L.  R.  A.  1917C,  650.  Some 
contracts,  such  as  agency,  are  not 
necessarily  affected.  The  whole  sub- 
ject is  elaborately  treated  in  note  in 
L.  R,  A.  1917C,  662-689.  and  sec  also 
note  in  Ann.  Cas.  1917(X  189-214, 
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garded  as  an  alien  enemy  during  the  war  when  its  actual  control 
and  management  are  vested  in  individuals  who  are  citizens  and 
residents  of  the  enemy  country  or  adhere  to  the  enemy;  and  no 
action  that  could  be  authorized  only  by  directors  can  be  author- 
ized and  taken  by  it  when  all  the  directors  are  alien  enemies 
domiciled  in  the  enemy  coimtry.* 

§  266.  Convicts. — In  this  country  the  general  rule  is  that 
a  convict  has  legal  capacity  to  contract,  and  this  has  been  held 
as  to  some  contracts  at  least  even  under  a  statute  providing  that 
"all  persons  are  capable  of  contracting  except  minors,  persons  of 
unsound  mind,  and  persons  deprived  of  civil  rights''  and  that  "a 
sentence  of  imprisonment  in  the  penitentiary  for  any  term  less 
than  life  suspends  all  civil  rights."^  i 

§  267.  Effect  of  laws  requiring  license  or  the  like.* — Fail- 
ure of  a  money  lender  to  give  the  borrower  a  memorandum  of 
the  transaction  as  required  by  a  statute  which  merely  subjects 
him  to  a  fine  for  such  failure  does  not  prevent  the  enforcement 
of  the  securities  therefor,  and  neither  does  his  failure  to  secure 
a  pawnbroker's  license,  required  by  municipal  ordinance  for  reve- 
nue purposes  under  penalty  for  transacting  of  such  business  with- 
out it,  do  so.*  Many  of  the  state  statutes  make  contracts  by 
foreign  corporations  void  or  at  least  unenforcible  by  them  where 
they  have  not  complied  with  the  domestic  law,  but  under  some  of 
the  statutes  such  a  contract  is  not  void  nor  even  voidable  or  un- 
enforcible in  all  cases  and  courts.*® " 

•Daimler  Co.  v.  G)ntinental  Tyre        ^^ David    Lupton's    Sons    Co.    v. 

&c  Co.,  L.  R.   (1916)   2  App.  Cas.  Automobile  Club,  225  U.  S.  489,  56 

307,  Ann.  Cas.  1917C,  170.     See  also  L.   ed.   1177,  32   Sup.   Ct  711,   Ann. 

Porter  V.  Freudenbei^,  L.  R.  (1915)  Cas.   1914A,  699,   and   note   review- 

1  K.  B.  857,  Ann.  Cas.   1917C,  215  ing  many  cases  under  different  stat- 

(as  to  who  are  alien  enemies   and  utes.    Among  the  recent  cases  hold- 

their  rights).  ing    such    contracts    void    or    unen- 

^Byers  v.   Son   Savings   Bank,  41  forcible  are  the  following:    Thomas 

Okla,  728»   139  Pac  948,  Ann.   Cas.  v.  Birmingham  R.  &c.  Co.,  195  Fed. 

1916D,  222n,  52  L.   R.  A.    (N.   S.)  340;    American    Amusement    Co.    v. 

320n.  East  Lake  Chutes  Co.,  174  Ala.  526, 

*  [Main  section  cited  in  Wood  v.  56   So.   961 ;    Ulmer   v.    St.    Peters- 

Krcpps,  168  Cal.  382,  143  Pac  691,  burg  First  Nat.  Bank,  61  Fla.  460,  55 

L  R.  A.  1915B,  851n,  855 ;  Goldsmith  So.     405 ;     Morris-Roberts     Co.     v. 

V.  Manufacturers'  &c  Ins.  Co.  (Md.),  Manner,  24  Idaho  788,  135  Pac  1166; 

103  AtL  627,  628.]  Fruin-Colnon   Cont.   Co.  v.   Chatter- 

•Wood  V.  Krepps,  168  Cal.  382,  143  son,  146  Ky.  504,  143  S.  W.  6.  40  L. 

Pac  691,  L.  R.  A.  1915B,  851n.    But  R.  A.  (N.  S.)  857n;  Parke-Davis  & 

compare  Gilley  v.  Harrell,  118  Tenn.  Co.  v.  MuUett,  245  Mo.  168,  149  S. 

lis,  101  S.  W.  424;  In  re  Robinson,  W.  461;  Duluth  Music  Co.  v.  Clancy, 
L  R.  (1912)  1  Ch.  717,  81  L.  J.  Ch. 
(N.  S.)  393,  106  L.  T.  (N.  S.)  443. 
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§  268.  Youth  or  lack  of  age. — In  England  an  infant's  con- 
tract for  necessaries  is  binding  and  can  not  be  repudiated  by  him 
on  the  ground  that  it  is  partly  executory/*  But,  where  a  sub- 
stantial part  of  a  contract  entire  and  indivisible  in  its  character, 
is  for  other  than  necessaries,  it  fails  as  an  entirety  and  no  action 
can  be  maintained  thereon  for  the  price.**  In  this  country,  while 
there  may  be  a  liability  on  implied  contract  for  necessaries,  it  is 
generally  held  that  he  may  repudiate  an  express  executory  con- 
tract even  for  necessaries  and  escape  liability  thereon." 

§  269*  Mental  incapacity. — ^A  man  may  be  of  unsound 
mind  and  in  a  sense  insane  in  some  respect  or  on  some  subject 
and  still  be  capable  of  acting  with  judgment  and  understanding 
and  making  contracts  as  to  other  matters  or  in  other  respects.** 

§  270.    Deaf  mutes." 

139  Wis.  189,  120  N.  W.  854,  131  Am.  "Roberts  v.  Gray,  L.  R.  (1913)   1 

St.  1051.     Among  those  holding  the  K.  B.  520,  Ann.  Cas.  1914C  236. 

contract  enforcible  are  the  following,  "Stocks  v.  Wilson,  L.  R.   (1913) 

in  several  of  which  the  company  was  2  K.  B.  235. 

held  not  to  be  doing  business  within  "Appeal  'of  Ennis,  84  Conn.  610, 

the  state  or  the  contract  was  other-  80  Atl.  772;  International  Textbook 

wise   not   within   the   statute:    Wil-  Co.  v.  McKone,  133  Wis.  200,  113  N. 

son-Moline   Buggy  Co.  v.   Hawkins,  W.  438.    See  also  notes  in  Ann.  Cas. 

223   U.    S.    713,    56   L.   ed.   625,   32  1914C,  239,  240;  and  in  44  L.  R.  A. 

Sup.  Ct  520   (does  not  prevent  in-  (N.  S.)  411. 

terstate  commerce  contract  being  en-  ^*  Cathcart  v.  Matthews,  105  S.  Car. 
forced)  ;  Vulcan  Steam  Shovel  Co.  329,  89  S.  E.  1021.  As  to  competency 
V.  Flanders,  205  Fed.  102 ;  Alex-  to  agree  to  arbitrate,  see  note  in  47 
ander  v.  Alabama  Western  R,  Co.,  L.  R.  A.  (N.  S.)  345.  As  to  insanity 
179  Ala.  480,  60  So.  295  (not  abso-  of  subscriber  to  charity  as  revoking 
lutely  void  and  statute  not  enforced  subscription,  see  note  in  48  L.  R.  A. 
so  as  to  injure  innocent  person)  ;  (N.  S.)  801.  As  to  right  of  attorney 
Simmons-Burks  Clothing  Co.  v.  Lin-  to  recover  for  services  rendered  in- 
ton,  90  Ark.  73,  117  S.  W.  775;  G.  sane  person  as  necessaries,  see:  In 
Ober  &  Sons  Co.  v.  Katzenstein,  160  re  Freshour's  Estate,  174  Mich.  114, 
N.  Car.  439,  76  S.  E.  476 ;  Roberts  v.  140  N.  W.  517,  Ann.  Cas.  1915A,  726, 
W.  H.  Hughes  Co.,  86  Vt.  76,  83  Atl.  and  note ;  also  note  in  45  L.  R.  A. 
807  (executed  contract).  Some  stat-  (N.  S.)  67n;  and  for  evidence  held 
utes  merely  suspend  the  remedy.  As  sufficient  to  justify  jury  in  finding 
to  right  to  set  up  the  contract  as  a  injured  employe  did  not  have  suflS- 
defense.  see:  Mahar  v.  Harrington  cient  mental  capacity  to  execute  re- 
Park  Villa  Sites,  204  N.  Y.  231,  97  lease,  see  Buggs  v.  Rock  County 
N.  E.  587,  38  L.  R.  A.  (N.  S.)  210n ;  Sugar  Co.,  143  Wis.  462,  128  N.  W. 
Kendridc  v.  Warren   Bros.  (3o.,   110  100. 

Md.  47,  72  Atl.  461;   Hirschfield  v.  i^xhe   fact  that  a  party  is  blind 

McCullagh,  64  Ore.  502,  127  Pac.  541,  and  unlearned  in  English   does   not 

130    Pac.    1131.      See    also    National  make  him  incompetent  to  contract  or 

Fertilizer  Co.  v.  Fall  River  &c.  Bank,  render  his  contract  invalid  or  void- 

196  Mass.  458,  82  N.  E.  671,  14  L.  R.  able  in  the  absence  of  fraud:    Guerra 

A.  (N.  S.)  561n,  13  Ann.  Cas.  510.  v.  Rocco,  181  111.  App.  528. 
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§271.  Coverture. — Although  the  maker  of  a  note  was  a 
married  woman  on  the  day  of  its  date  this  will  not  invalidate 
the  note  if  she  was  unmarried  at  the  time  it  was  actually  made 
and  executed.** 


IT 


§  272.    Artificial  persons  and  corporations. 

§  274.  Drunken  persons. — Mere  drunkenness  miy  not  be 
sufficient  in  degree  or  effect  to  incapacitate  a  person  from  con- 
traaing,  but  when  it  does  have  that  effect  it  renders  the  contract 
voidable  by  him  even  though  the  other  party  had  nothing  to  do 
with  causing  the  intoxication."  It  may  be  disaffirmed  when  he 
becomes  sober  and  comprehends  its  terms,  or  it  may  be  ratified ; 
and  failure  to  disaffirm  it  within  a  reasonable  time  after  becom- 
ing sober  and  having  full  knowledge  is  deemed  a  ratification 
of  it." 

§276.  Where  incapacity  is  such  as  to  make  contracts 
voidable. — Contracts  of  an  infant  are  generally  voidable  and 
not  absolutely  void.**  So,  contracts  by  an  insane  person  before 
"office  foimd"  or  adjudication  of  incompetency  are  usually  void- 
able only."  And  intoxication,  even  when  sufficient  to  overcome 
the  judgment  of  a  party  and  make  him  incapable  of  understand- 
ing the  engagement,  ordinarily  renders  the  contract  merely  void- 
able." 

"Becker  v.  Noegel  (Wis.),  160  N.  262,  149  N.  W.  370,  L.  R.  A.  191SB, 

W.  1055.  1121n. 

^' As  to  powers  of  corporation  to        *<>  Hudson  v.  Hudson,  160  Ky.  432, 

make  particular  contracts,   see  notes  169  S.  W.  891 ;  Chandler  v.  Jones,  172 

in  47  L.  R.  A.  (N.  S.)  898;  and  L.  N.  Car.  569,  90  S.  E.  580;  Hobbs  v. 

R.  A.  191 5C.  793;  as  to  ultra  vires  Hinton  Foundry  &c.  Co.,  74  W.  Va. 

and  estoppel,  see  notes  in  L.  R.  A.  443,  82  S.  E.  267. 
1917A,  749;  and  L.  R,  A.  1917B,  821.        21  Walton  v.  Malcolm,  264  111.  389, 

A  compromise  is  a  contract,  so  that  106    N.    E.   211,    Ann.    Cas.    1915D, 

the  parties    must    have    capacity    to  1021n;  National  Metal  Edge  Box  Co. 

make  a  contract  relating  to  the  matter  v.   Vanderveer,   85   Vt   488,   82  Atl 

which  forms  its  object;  and  a  state  837,  42  L.  R,  A.  (N.  S.)  343n,  Ann. 

board  of  health  has  no  power  to  com-  Cas.    1914D,    865n.      But    see    where 

promise  with  the  surety  of  a  deposi-  made    after    adjudication,   Anderson 

tcry  of  its  public  funds  on  the  fail-  v.  Hicks,  150  App.  Div.  289,  134  N. 

ore  of  such  depository  and  the  ap-  Y.  S.  1018.   And  see  generally,  notes 

pointment   of    a    liquidator:      Board  in  79  L.  R.  A.   (N.  S.)  461;  and  in 

of  Health  v.  Teutonia  Bank  &  Co.,  14  L.  R.  A.  (N.  S.)  962. 
137  U.  422,  68  So.  748,  Ann.  Cas.        "  Snead  v.  Scott,  182  Ala.  97,  62 

I916B.  1251n.  So.  36 ;  Matz  v.  Martinson,  127  Minn. 

^«  Goody  v.  Coody,  39  Okla.  719,  136  262.  149  N.  W.  370,  L.  R.  A.  1915B, 

Pac  754,  L.  R.  A.  1915E,  465.  1121n, 

i»Matz   V.    Martinson,    127    Minn. 
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§  277.  Ratification. — Contracts  such  as  those  referred  to 
in  the  last  preceding  section,  being  merely  voidable,  may  be 
ratified.** 

"Sellers  v.  Knight,    185  Ala.  96,    1195;  Hobbs  v.  Hinton  Foundry  &c. 
64  So.  329 ;  Lee  v.  Equitable  Life  As-    Co.,  74  W.  Va.  443,  82  S.  E.  267. 
surance  Soc  (Mo.  App.),  189  S.  W. 
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§292.  Cotitracts  authorized  by  statute,  contracts  of  en- 
listment.— An  enlistment  is  not  an  ordinary  contract,  and, 
under  the  Florida  laws,  the  enlistment  of  a  minor,  over  eighteen 
years  of  age,  in  the  military  service  of  the  state  is  binding  and 
can  not  be  avoided  by  him  even  though  the  consent  of  his  parents 
was  not  obtained/ 

§293.  Marriage  contracts.— At  common  law  a  marriage 
of  a  person  under  the  age  of  consent  is  voidable  and  not  abso- 
lutely void.*  This  is  also  the  rule  in  many  of  the  states  and  even 
under  statutes  making  it  a  criminal  offense  to  issue  a  license 
without  consent  of  the  parent  or  guardian  and  to  perform  the 
marriage  ceremony  without  such  license,  the  marriage  is  not 
void.' 

§  295.  Valid  contracts — Necessities. — In  England  an  in- 
fant is  liable  on  his  contract  for  necessaries  and  it  can  not 
be  repudiated  by  him  on  the  ground  that  it  is  partly  executory.* 
But  in  this  country  it  is  generally  held  that  he  is  not  liable  on  an 
express  executory  contract  although  he  may  be  liable  on  im- 
plied contract  for  the  reasonable  value  of  necessaries  furnished.** 

§  296.  What  are  necessities.— In  order  to  constitute  nec- 
essaries, the  articles  must  supply  the  infant's  personal  needs,  and 


lAdcer  v.  Bell,  62  Fla.  108,  57  So. 
3%  39  L.  R.  A.  (N.  S.)  454n,  Ann. 
Cas,  1913C,  1269. 

«Note  in  L.- R.  A.  1917C,  740. 

•  Reif  Schneider  v.  Reif  Schneider, 
241  III  92,  89  N.  E.  255 ;  Browning 
V.  Browning,  89  Kans.  98,  130  Pac 
852.  L  R.  A.  1916C,  m,  Ann.  Cas. 
1914C  128B  (nor  even  ground  for  an- 
nulment);  Levy  V.  Downing,  213 
Mass.  334,  100  N.  E.  638;  Titsworth 
V.  Titsworth,  78  N.  J.  Eq.  47,  78  Atl. 
687;  Cashman  v.  Cushman,  80  Wash. 
615, 142  Pac  26,  L.  R.  A.  1916C,  732 


(nor  even  ground  for  annulment). 
But  compare  Powers  v.  Powers,  138 
Ga.  65,  74  S.  E.  759 ;  Crapps  v.  Smith, 
9  Ga.  App.  400,  71  S.  E.  501 ;  Ameri- 
can Gas  &c.  Co.'  v.  Coleman,  16  Ga. 
App.  17,  84  S.  E.  493.  Sec  as  to 
conflict  of  laws  in  such  cases,  note  in 
43  L.  R.  A.  (N.  S.)  357. 

*  Roberts  v.  Gray,  L.  R.  (1913)  1 
K.  B.  520,  Ann  Cas.  1914C,  236. 

«  Note  in  Ann.  Cas.  1914C,  239,  240. 
See  also  Covault  v.  Nevitt,  157  Wis. 
113,  146  N.  W.  1115,  51  L.  R.  A. 
(N.  S.)  1092n,  Ann.  Cas.  1916A,  959n. 
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the  employment  of  a  janitor  for  the  infant's  store  building  is  not 
a  contract  for  necessaries,* 

§  298,  Necessities,  education. — A  common  school  educa- 
tion is  a  necessary,  but  a  five-year  course  of  instruction  in  engi- 
neering is  not  ordinarily  a  necessary.^ 

§  299.  Necessities,  services  of  an  attorney. — It  is  gen- 
erally held  that  legal  services  for  the  personal  relief,  protection  or 
liberty  of  an  infant,  and  even  for  the  prosecution  of  action  for 
personal  injuries,  and  the  like,  are  necessaries  for  which  he  is 
liable  to  the  extent  of  reasonable  compensation.*  So,  where  the 
services  were  for  enforcing  or  protecting,  his  property  rights, 
and  beneficial  to  him  or  his  estate,  he  has  been  held  liable  for 
reasonable  attorney's  fees.'  But  such  contracts  with  an  attorney 
for  professional  service  are  voidable  unless  shown  to  be  for 
necessaries,^*  and  in  ordinary  cases  services  in  regard  to  property 
merely,  such  as  the  protection  of  title  to  real  estate,  or  the  like, 
are  not  regarded  as  necessaries.** 

§  302.     Voidable  contracts  generally." 

§  303.  Conveyances,  transfers  and  mortgages  of  prop- 
erty." 

§  304.  Bills  and  notes. — An  infant's  indorsement  is  not 
void  but  voidable/* 


•Covault  V.  Nevitt,  157  Wis.  113, 
146  N.  W.  1115,  51  L.  R.  A.  (N.  S.) 
1092n,  Ann.  Cas.  1916A,  959n. 

^  International  Text  Book  Co.  v. 
Connelly,  206  "N.  Y.  188,  99  N.  E.  722, 
•42  L.  R.  A.   (N.  S.)   1115n. 

B  Hickman  v.  McE)onaId,  164  Iowa 
SO,  145  N.  W.  322 ;  Sutton  v.  Heinzle, 
84  Kans.  756,  115  Pac.  560,  34  L.  R. 
A.  (N.  S.)  238;  Sanders  v.  Wood- 
bury, 146  Ky.  153,  142  S.  W.  207; 
Everson  v.  Hurn,  89  Nebr.  716,  131 
N.  W.  1130. 

»  Owens  V.  Gunther,  75  Ark.  27,  86 
S.  W.  851,  5  Ann.  Cas.  130;  Senseney 
V.  Repp,  94  Md.  77,  50  Atl.  416; 
Helps  V.  Clayton,  112  E.  C.  L.  553, 
17  C.  B.  (N.  S.)  553;  note  in  Ann. 
Cas.  605. 

*^  Spencer  v.  Collins,  156  Cal.  298, 
104  Pac.  320,  20  Ann.  Cas.  49; 
Slusher  v.  Weller,  151  Ky.  203,  151 


S.  W.  684;  Pope  v.  Lyttle,  157  Ky. 
659,  163  S.  W.  1121. 

11  Grissom  v.  Beidleman,  35  .  Okla. 
343.  129  Pac.  853,  44  L.  R.  A.  (N.  S.) 
411n,  Ann.  Cas.  1914D,  599n. 

"  Muller  V.  Chure  Grocery  Co.,  241 
III.  398,  89  N.  E.  796,  132  Am.  Sl 
216,  28  L.  R.  A.  (N.  S.)  128n,  16  Ann. 
Cas.  522  (infant  may  rescind  sub- 
scription for  stock  and  recover  what 
he  has  paid  on  tendering  back  stock 
remaining  in  his  possession)  ;  Hud- 
son V.  Hudson,  160  Ky.  432,  169  S. 
W.  891;  Chandler  v.  Jones,  172  N. 
Car.  569.  90  S.  E.  580;  Hobbs  v. 
Hinton  Foundry  &c.  Co.,  74  W.  Va. 
443,  82  S.  E.  267. 

"  See  post  §S  335,  ZZ7, 

1*  Murray  v.  Thompson,  136  Tenn, 
118.  188  S.  W.  578,  L.  R,  A.  1917B, 
1172n. 
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§  305.     Contracts  for  service,  work  and  labor/" 

§  306.    Awards  and  compromises.^* 

§  309*     Corporate  stock  and  membership.^ 

§  313.  Other  illustrative  case&-— Leases  made  by  guardian 
extending  beyond  term  of  guardianship.^" 

§  316.  Active  concealment,  estoppel. — It  is  held  in  a  re- 
cent English  case  that  no  recovery  can  be  had  against  an  infant 
for  money  loaned  even  though  the  loan  was  obtained  by  his  false 
representations  as  to  his  age  ;^"  but,  while  there  are  other  authori- 
ties to  the  same  effect,  there  are  also  recent  cases  holding  that  an 
infant  may  be  estopped  by  misrepresentations  as  to  his  age  induc- 
ing the  other  party  to  make  the  contract  and  part  with  the  con- 
sideration.*® 

§  320.     Summary.*^ 

§  323.     Express  ratification.'* 

§  325.    Ratification  by  conduct — ^Retention  of  property. — 

Although  an  infant  can  not  ordinarily  retain  possession  of  real 
estate  under  a  lease  an  unreasonable  time  after  reaching  majority 
and  at  the  same  time  avoid  payment  of  the  stipulated  rent,  yet 
if  he  leases  under  a  contract  by  which  he  is  to  pay  rent  for  a 
certain  number  of  months,  after  which  he  is  to  receive  a  deed  for 
the  property,  and  under  which  failure  to  make  pa)mients  creates 
a  forfeiture  of  his  rights,  he  may,  where  he  has  never  taken  pos- 

"Ramsdell    v.    Combs    Aeroplane  also  Tobin  v.   Spann,  85  Ark.   556, 

Co,  161  N.  Y.  S.  360.    As  to  right  of  -  109  S.  W.  534,  16  L.  R.  A.  (N.  S.) 

infant  who   repudiates   contract   for  672n,  and  note  in  9  L.  R.  A.  (N.  S.) 

services    to     recover    therefor,     see  1117. 

Yancey  v.  Boyce,  28  N.  Dak.  187,-148  ^oAsher  v.   Bennett.   143  Ky.  361, 

N.  W.  539,  Ann.  Cas.  1916E,  258,  and  136  S.  W.  879;  County  Board  of  Edu- 

notc.  cation  v.  Hensley,  147  Ky.  441,  144  S. 

.i«As    to    settlement    of    guardian  W.  63,  42  L.  R.  A.  (N.  S.)  643n.  But 

widi  ward,  see :    Harrison  v.  Harri-  compare  International  Text  Book  Co. 

son,  21  N.  Mex.  372,  155  Pac.  356,  v.  Connelly,  206  N.  Y.  188,  99  N.  E. 

L  IL  A.  1916E,  854,  and  note.  722,  42  L.  R.  A.  (N.  S.)  1115n. 

"  Wuller    V.    Chuse   Grocery    Co.,  21  See   Putnal   v.   Walker,   61    Fla. 

241  111.  398,  89  N.  E    796,  132  Am.  720,  55  So.  844,  36  L.  R.  A.  (N.  S.) 

St.  216,  28  L.  R.  A.  (N.  S.)  128,  and  33  and  note;  also  County  Board  of 

note,  16  Ann.  Cas.  522.  Education  v.  Hensley,  147  Ky.  441,  144 

.  "See  as  to  infants  as  lessees,  note  S.  W.  63,  42  L.  R.  A.   (N.  S.)  643 

m  47  L.  R.  A.  (N.  S.)  543,  549.  and  note. 

^•Leslie  v.  Sheill,  L.  R.   (1914)  3  "Fletcher    v.    A.    W.    Koch    Co. 

K.  B.  607,  Ann  Cas.  1916C,  992.    See  (Tex.  Civ.  App.),  189  S.  W.  501. 
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session  and  his  contract  is  forfeited  during  his  minority,  recover 
payments  he  has  made  thereunder.'* 

§328.  Ratification  by  conduct— Miscellaneous.** —Rati- 
fication usually  requires  affirmative  action  on  the  part  of  the 
infant  showing  a  clear  intention  to  confirm  the  contract.**^ 

§  329.     Ratification  by  laches.*' 

§  332.     Ratification— Knowledge  as  to  legal  liability.— It 

is  held  in  some  cases  that  in  order  to  effect  a  ratification  or  con- 
firmation of  a  contract  entered  into  during  infancy,  the  act 
claimed  to  have  such  effect  must  have  been  done  with  knowledge 
that  the  contract  was  voidable.*^ 

§  334.  Disaffirmance  and  avoidance. — As  a  general  rule, 
except  for  necessaries  at  least,  an  infant  may,  at  his  election, 
avoid  any  executory  contract  made  by  him  during  infancy,  in- 
cluding a  contract  for  his  performance  of  personal  labor  and 
service.*® 

§  335.  Who  may  disaffirm  or  avoid. — ^The  general  rule 
that  infancy  is  a  personal  privilege  which  others  can  not  exercise 
to  avoid  the  contract**  does  not  apply  as  against  the  heirs  and 
representatives  of  the  infant  in  proper  cases  where  the  privilege 
is  sought  to  be  exercised  by  them.  Thus  it  is  well  settled  that  the 
privilege  of  disaffirming  deeds  of  real  estate  existing  at  the  death 
of  the  infant  descends  to  his  heirs.**  And  the  same  has  been  held 
as  to  the  personal  representatives  in  cases  of  contracts  of  infants 
relating  to  personal  property.** 

§  336.  Time  and  manner  of  disaffirmance — ^Personal  con- 
tracts and  contracts  concerning  personalty. — Contracts  of  an 

«8  Ex  parte  McFerren,  184  Ala.  223, 
63  So.  159,  47  L.  R.  A.  (N.  S.)  S43n, 
Ann.  Cas.  1915B,  672n. 

2*  Lee  V.  Equitable  Life  Assur.  Soc 
(Mo.  App.),  189  S.  W.  1195;  Healy  v. 
Kellogg.  145  N.  Y.  S.  943. 

25Grolier  Soc.  &c.  v.  Forshay,  157 
N.  Y.  S.  776.  For  acts  held  not  suffi- 
cient to  constitute  ratification,  see: 
Moser  v.  Renner  (Mo.  App.),  179  S. 
W.  970. 

2«  Nobles  V.  Poe,  121  Ark.  613,  182 
S.  W.  270 ;  Chandler  v.  Jones,  172  N. 
Car.  569,  90  S.  E.  580. 


27  Manning  v.  Gannon,  44  App.  D. 
C.  98 

'««  Cain  V.  Gamer,  169  Ky.  633,  185 
S.  W.  122. 

*•  Crosby  v.  Ardoin  (Tex.  Civ. 
App.),  145  S.  W.  709. 

30  Blake  v.  Hollandsworth,  71  W. 
Va.  387,  76  S.  E.  814,  43  L.  R.  A. 
(N.  S.)  714,  and  note. 

»i  See  note  in  43  L.  R.  A.  (N.  S.) 
716.  It  has  also  been  held  that  a 
guardian  may  disaffirm  a  contract  of 
brokerage  agency:  Benson  v.  Tudcer, 
212  Mass.  60.  98  N.  E.  589,  41  L.  R. 
A.  (N.  S.)  1219n. 
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infant  relating  to  personalty  may  usually  be  disaffirmed  and  re-, 
pudiated  by  him  even  during  his  minority.'^  Contracts  concern- 
ing real  estate  can  not  as  a  rule  be  disaffirmed  and  repudiated 
during  minority,  although  there  is  some  conflict  among  the  au- 
thorities as  to  the  application  or  effect  of  this  rule  in  the  case  of 
leases  and  mortgages." 

§  338.    Time  of  disaffirmance — Executory  contracts." 

§  339.  Disafifirmance  after  majority. — An  infant  re- 
mainderman is  bound  to  affirm  or  disaffirm  an  administrator's 

■ 

sale,  made  without  consent,  within  a  reasonable  time  after  reach- 
ing majority  and  failure  to  disaffirm  within  such  time  prevents 
him  from  disputing  the  purchaser's  title.'* 

§  343.  Can  not  disaffirm  in  part  and  ratify  in  part— An 
infant  can  not  disaffirm  a  contract  in  part  and  repudiate  it  in 
part  so  as  to  escape  its  burdens  and  obtain  its  benefits.**  But, 
in  a  proper  case,  he  may  repudiate  a  contract  of  employment  and 
thereafter  maintain  an  action  to  recover  the  reasonable  value  of 
services  actually  performed^  by  him.*^ 

§  346.  Restoration  of  consideration.** — ^Where,  during  his 
minority,  the  infant  has  lost  or  wasted  the  property  or  other 
consideration  received,  he  may  disaffirm  or  rescind  the  contract 
without  restoring  such  consideration.** 

MGonacky  v.  General  Accident  &  146  N.  W.   1115,  51   L.   R.  A.    (N. 

Assur.  Corp.,  6  Ga.  App.  381,  65  S.  S.)  1092n,  Ann.  Gas.  1916A,  959n. 

E.  53    (settlement    under    insurance  "Criswell  v.  Criswell  (Nebr.),  163 

policy) ;  Tucker  v.  Eastridge,  51  Ind.  N.  W.  302.     See  also  to  effect  that 

App.  632,  100  N.  £.  113  (agreement  disaffirmance    of    contract    must    be 

not  to  prosecute) ;  Stoll  v.  Hawks,  within    reasonable    time    after    ma- 

179  Mich.  571,  146  N.  W.  229,  51  L.  jority:  Havard  v.  Carter  &c.  Lumber 

R.  A.  (N.  S.)  28n;  Star  v.  Watkins,  Co.  (Tex.  Civ.  App.),  181  S.  W.  756, 

78  Nebr.  610.  Ill  N.  W.  363;  Gage  and  compare  Nobles  v.  Poe,  121  Ark. 

V.  Mcnczer  (Tex.  Civ.  App.),  144  S.  613,  182  S.  W.  270. 

W.  717 ;  Covault  v.  Nevitt,  157  Wis.  ««  Yancey  v.  Boyce,  28  N.  Dak.  187, 

113,  146  N.  W.  \115,  51  L.  R.  A.  (N.  148  N.  W.  539,  Ann.  Gas.  1916E,  258n. 

S.)   1092n,   Ann.   Gas.   1916A,   959n.  »TNote  in  Ann.  Gas.  1916E,  261. 

But  compare    Lansing   v.    Michigan  »*  Tucker  v.  Eastridge,  51  Ind.  App. 

Cent  R  Co..  126  Mich.  663,  86  N.  632,  100  N.  E.  113. 

W.  147,  86  Am.  St.  567.  "  Gray  v.  Grimm.  157  Ky.  603,  163 

"Note  in  51   L.  R.  A.    (N.   S.)  S.  W.  762;  Britton  v.  South  Penn. 

31-33.  Oil  Co.,  73  W.  Va.  792,  81   S.   E. 

"Stoll  V.  Hawks,  179  Mich.  571,  525. 
146  N.  W.  229,  51  L.  R.  A.  (N.  S.) 
28n;  Covault  v.  Nevitt,  157  Wis.  113, 
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CONTRACTS 


[1  Supp. 


§  347.  Restoration  of  consideration — Can  not  use  privi- 
lege as  a  sword  instead  of  a  shield. — Equity  seeks  to  prevent 
the  unearned  enrichment  at  the  expense  of  another,  and,  where 
infants  borrow  money  and  give  a  mortgage  to  secure  the  same, 
for  the  purpose  of  paying  off  a  prior  mortgage  on  the  land,  they 
can  not  keep  the  money  and  at  the  same  time  disaffirm  the  mort- 
gage or  have  it  canceled  without  restoring  the  consideration.*^ 

§  348.  Restoration  of  consideration — Contract  fair  and 
reasonable.*^ 

§  352.  Effect  and  result  of  disaffirmance.— The  parties  in 
general  stand  in  the  same  relation  to  each  other  and  to  the  prop- 
erty where  an  infant  disaffirms  a  conditional  sale  contract  as  they 
would  if  it  had  been  an  ordinary  sale;  the  title  remains  in  the 
vendor  and  the  infant  is  usually  entitled  to  recover  part  payments 
made  by  him  on  the  purchase-price.** 

§  353.    Disaffirmance — ^Effect — Miscellaneous  instances.*^ 


*o  Berry  v.  Stigall,  253  Mo.  690,  162 
S.  W.  126.  50  L.  R,  A.  (N.  S.)  489n. 
Ann.  Cas.  1915C,  118n;  Lefler  v.  Oel- 
richs.  173  App.  Div.  759,  160  N.  Y. 
S.  119. 

*i  See  Flittner  v.  Equitable  Life 
Assur.  Soc,  30  Cat.  App.  209,  157  Pac 
630.  And  compare  Klaus  v.  A.  C. 
Thompson  Auto  &c.  Co.,  131  Minn. 
10,  154  N.  W.  508. 

^2  See  as  supporting  the  text  and 


also  generally  as  to  disaffirmance  and 
effect  in  case  of  conditional  sale : 
Ross  P.  Curtice  Co.  v.  Kent,  89 
Nebr.  496,  131  N.  W.  944,  52  L.  R. 
A.  (N.  S.)  723n. 

*' Oneida  County  Sav.  Bank  v. 
Saunders,  166  N.  Y.  S.  280  (disaffirm- 
ance of  deed  by  infant  relates  back  to 
execution  of  deed  and  infant's  inter- 
est is  not  subject  to  mortgage  made 
by  grantee). 
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INSANE  PERSONS 


§  365.  When  one  is  of  such  unsound  mind  as  to  be  incapa- 
ble of  contracting. — Mental  weakness  is  not  necessarily  suffi- 
cient to  invalidate  or  avoid  a  contract ;  it  must,  in  order  to  have 
such  an  effect,  in  the  abseftce  of  fraud,  duress  or  undue  influ- 
ence, be  of  such  a  character  as  to  render  the  party  incapable  of 
understanding  th^  transaction  and  nature  of  the  engagement/ 
But  mental  weakness  may  render  a  person  more  susceptible  to 
fraud,  duress  or  undue  influence,  and  when  coupled  with  any  of 
these,  or  even  with  unfairness,  such  as  great  inadequacy  of  con- 
sideration, may  make  a  contract  voidable  when  neither  such 
weakness  nor  any  of  these  other  things  alone  or  of  themselves 
would  do  so.* 

§  366.     Insanity  must  bear  directly  on  the  agreement.^ 

§  367.  Contracts  of  insane  persons  generally  voidable.-* 
The  deed  or  other  contract  of  an  insane  person,  who  has  not 
been  adjudicated  to  be  insane  or  placed  under  guardianship,  is 
voidable  only,  and  may  be  ratified  by  him  if  he  becomes  of  sound 
mind.* 


1  Bcvins  V.  Lowe,  159  Ky.  439,  167 
S.  W.  422 ;  Hodges  v.  Wilson,  165  N. 
Car.  323,  81  S.  E.  340;  Loman  v. 
Paullin  (Okla.),  152  Pac.  7Z\  Hatch 
V.  Hatch,  46  Utah  218,  148  Pac  433. 
Incapacity  to  such  an  extent  as  to 
render  a  party  incapable  of  compre- 
bending  or  understanding  the  subject 
of  the  contract,  its  nature  and  prob- 
able consequences,  though  not  so 
great  as  to  dethrone  his  reason,  will 
make  the  contract  voidable:  Central 
Bank  &c.  Co.  v.  Weiss  (Tex.  Civ. 
App.),  170  S.  W.  820;  Smith  v. 
Guerre  (Tex.  Civ.  App.),  175  S.  W. 
1093-  Sec  also  for  evidence  held  to 
show  that  a  party  was  in  such  a  weak 
mental  and  physical  condition  as  to 
be  incapable  of  contracting :  Volz  v. 
Scully,  159  Ky.  226,  166  S.  W.  1015. 
See  as  to  marriage  capacity,  note  in 
Ami.  Cas.  1913B,  1234,  1238. 


*  Smith  V.  Mosbarger,  18  Ariz.  19, 
156  Pac.  79 ;  McKinnon  v.  Henderson, 
145  Ga.  373,  89  S.  E.  415 ;  Herzog  v. 
Gipson,  170  Ky.  325,  185  S.  W.  1119; 
Buchanan  v.  Wilson,  97  Nebr.  369, 
149  N.  W.  802.  See  also  note  in  52 
L.  R.  A.  (N.  S.)  476. 

8  Dunphy  v.  Dunphy,  161  Cal.  380, 
119  Pac  512.  38  L.  R.  A.  (N.  S.) 
818n,  Ann.  Cas.  1913B,  1230  (mar- 
riage contract) ;  Cathcart  v.  Mat- 
thews, 105  S.  Car.  329,  89  S.  E.  1021. 

*  Cochran  Timber  Co.  v.  Fisher, 
190  Mich.  478,  157  N.  W.  282; 
Duroderigo  v.  Culwell  (Okla.),  152 
Pac  605.  Under  the  laws  of  Ar- 
kansas in  force  in  Indian  Territory 
prior  to  statehood,  where  a  contract- 
mg  party  was  mentally  unsound  to 
such  an  extent  as  to  be  unable  to 
comprehend  the  business  affairs  out 
of  which  the  contract  grew  and  the 
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§  368.  Contracts  of  insane  persons — ^Whcn  void." — ^A  note 
executed  by  the  maker  while  mentally  incompetent  arid  under 
guardianship  is  void  not  only  in  the  hands  of  the  payee  but  also 
in  the  hands  of  one  who  holds  it  as  collateral  security.* 

§  370.  Rule  holding  contracts  of  insane  persons  void 
strictly  construed.^ 

§  371.    Voidable  contracts  of  insane  persons." 

§  372.    Valid  contracts  of  insane  persons.^ 

§  379.  Effect  of  knowledge  of  the  other  party.**^ — Knowl- 
edge by  one  party  of  the  insanity  of  the  other  party  to  a  contract 
destroys  good  faith  and  when  coupled  with  want  or  gross  inade- 
quacy of  consideration  establishes  fraud." 

§  381.  Ratification  and  avoidance. — ^A  contract  which  is 
otherwise  binding  and  voidable  only  on  the  ground  of  unsound 
mind  is  usually  valid  and  effective  until  disaffirmed."  But  dis- 
affirmance and  restoration  are  not  required  where  the  contract  is 
void,  nor,  ordinarily,  as  a  condition  precedent  to  a  suit  for  can- 
cellation where  the  party's  insanity  was  known  to  the  other 
party."  It  has  been  held  that  the  contract  of  a  lunatic  even 
though  made  after  office  found  may  be  ratified  on  restoration 
to  capacity.** 

§  382.  Who  may  affirm  or  avoid. — It  is  generally  held  that 
a  guardian  is  without  power  to  ratify  conveyances  of  his  incom- 

consequences  of  his  act,  the  contract  ®See  ante,  §5  276,  367. 

was  void :    Continental  Gin  Co.  v.  De  •  See  National  Metal  Edge  Box  Co. 

Bord   (Okla.),   150  Pac.  892.     Con-  v.  Vandervecr,  85  Vt  488,  82  Atl.  837, 

veyance,  being  voidable  only,  was  held  42  L.  R.  A.  (N.  S.)  343n,  Ann.  Cas. 

good   in  hands   of   good   faith   pur-  1914D,  865n. 

chaser   for  value,  in   Kentland  Coal  ^^  [Main  section  cited  in  Barkley  v. 

&c.  Co.  V.  Keen,  168  Ky.  836,  183  S.  Barkley,  182  Ind.  322,  327,  106  N.  E. 

W.  247.  609,  L.  R.  A.  1915B,  678n.l 

»  Weeks  v.  Reliance  Fertilizer  Co.  "  Barkley  v.  Barkley,  182  Ind.  322, 

(Ga.  App.),  93  S.  E.  152.    In  the  ab-  327,  106  N.  E.  609,  L.  R.  A.  1915B, 

sence  of  statute  to  the  contrary,  want  678n. 

of  requisite  mental  capacity  renders  i*  Barkley  v.  Barkley,  182  Ind.  322, 

marriage    absolutely    void :      In    re  106  N.  E.  609,  L,  R.  A.  1915B,  678n ; 

Gregorson's  Estate,  160  Cal.  21,  116  Weber  v.  Bottger,  172  Iowa  418,  154 

Pac.  60,  Ann.  Cas.  1912D,  1124  and  N.  W.  579. 

note.  18  Barkley  v.  Barkley,  182  Ind.  322, 

« B^rgedorff  v.   Hamer,  95   Nebr.  106  N.  E.  609,  L.  R.  A,  1915B,  67Sn. 

113.  145  N.  W.  250.  "Lawrence   v.    Morris,    167   App, 

f  See  Barkley  v.  Barkley,  182  Ind.  Div.  186,  152  N.  Y.  S.  177. 
322,  106  N.  E.  609,  L.  R.  A.  1915B, 
678n. 
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petent  ward,*'  and  that  the  right  to  ratify  or  repudiate  exists  in 
the  ward  if  she  becomes  competent  and  passes  to  the  heirs  if  the 
ward  continues  incompetent  until  death/® 

§383.  Acts  showing  disaffirmance. — At  common  law  it 
seems  that  there  can  not  be  a  disaffirmance  in  and  by  an  action  in 
ejectment.*^ 

§  384.  Restoration  of  consideration. — As  a  general  rule, 
at  least  in  the,  case  of  executed  contracts,  the  consideration  must 
be  restored  and  the  other  party  placed  in  statu  quo  before  the 
contract  of  an  insane  person  can  be  avoided  and  property  re- 
covered." 

§386.  Restoration  as  a  condition  precedent.** — ^Where 
the  mental  incapacity  of  the  one  who  has  made  a  conveyance  or 
other  contract  is  known  to  the  other  party  at  the  time  it  was 
made  no  allegation  of  tender  or  offer  to  restore  the  consideration 
is  necessary.*** 

"De  Vries  v.  Crofoot,  148  Mich.  1021n.     But  see  Smith  v,  Ryan,  191 

183,  111  N.  W.  775 ;  King  v.  Sipley,  N.  Y.  452,  84  N.  E.  402,  19  L.  R.  A. 

166  Mich.  258,  131  N.  W.  572,  34  L.  (N.   S.)   461n,   123  Am.  St  609,  14 

R.  A.  (N.  S.)  1058n,  Ann.  Cas.  1912D,  Ann.  Cas.  505. 

702n ;  Bowman  V.  Wade,  54  Ore.  347,  "Loman  v.   PauUin    (Okla.),   152 

103  Pac.  72.     But  the  guardian  may  Pac.     73;     Duroderigo     v.     Culwell 

and   generally    should    disaffirm    it:  (Okla.),    152    Pac.    605.      But    see 

Bowman  v.  Wade,  54  Ore.  347,  103  Brown  v.  Brenner  (Tex.  Civ.  App.), 

Pac  72 ;  Hatland  v.  Egan,  36  S.  Dak.  161  S.  W.  14. 

413,  155  N.  W.  3.  i»  [Main   section   cited   in   Barkley 

"King  V.   Sipley,   166  Mich.  258,  v.  Barkley,  182  Ind.  322,  327,  106  N, 

131  N.  W.  572.  34  L.  R.  A.  (N.  S.)  E.  609,  L.  R.  A.  1915B,  678n.l 

1058n,  Ann.  Cas.  1912D,  702n.  *<>  Barkley  v.  Barkley,  182  Ind.  322, 

"Walton  V.  Malcolm,  264  111.  389,  327,  106  N.  E.  609,  L.  R.  A.  1915B. 

106  N.  E.  211,  213,  Ann.  Cas.  1915D,  678il 
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MARRIED  WOMEN 


§  392.  Contracts  in  case  of  necessity. — A  married  woman 
had,  as  a  general  rule,  no  contractual  capacity  at  common  law, 
but  there  were  a  few  exceptions  based  on  necessity/ 

§  395.  Equitable  separate  estate — Limitations  on  power 
over.* 

§  401.    Conveyances  directly  to  husband*' 

§  402.  Contracts  under  modem  statutes. — In  Oregon  the 
common-law  disability  of  married  women  to  contract  has  been  en- 
tirely removed,  but  in  Idaho  it  has  not  been  removed  except  as  to 
contracts  of  a  married  woman  for  her  own  use  or  benefit  or  in 
reference  to  the  management  or  control  or  use  and  benefit  of  her 
separate  property,  yet  a  contract  made  in  Oregon  by  a  married 
woman  while  there  domiciled,  and  there  to  be  performed,  will  be 
enforced  in  Idaho.* 

I  405.  Power  to  contract  with  reference  to  statutory  sep- 
arate estate  as  feme  sole. — In  Arkansas,  under  the  statute,  a 
married  woman  may  contract  with  reference  to  her  separate 
property  or  business  as  effectively  as  if  she  were  feme  sole.*  And 
in  Missouri,  under  the  statute  of  1909,  empowering  a  married 
woman  to  transact  business  on  her  own  account,  it  was  held  that 
she  might  convey  property  to  her  husband  in  1897  although  it 
was  acquired  prior  to  the  adoption  of  the  Married  Woman's  Act 
of  1889.®  Under  statutes  of  this  character  a  married  woman  may 
usually  enter  into  contracts  of  partnership,  but,  according  to  the 
weight  of  authority,  most  of  the  statutes  do  not  authorize  her 
to  make  such  contracts  with  her  husband.^ 

^Blakely  v.  Kanaman    (Tex.  Civ.  *  Cooper  v.  Burcl   (Ark.),  195  S. 

App.),  168  S.  V^.  447.    See  generally  W.  356. 

as  to  when  married  woman  has  right  ®  Smelzer  v.  Meier   (Mo.),   196  S. 

to  contract  because  of  necessity,  notes  W.  22.     But  see  Akin  v.  Thompson 

in  L.  R.  A.   1915D,   1184,  and  Ann.  (Tex.  Civ.  App.),  196  S.  W,  625. 

Cas.  1917C,  561.  ^  Note   in   L.   R.   A.    1916D,    1233, 

2  Nadel  v.  Weber  Bros.  Shoe  Co.,  1239.    Even  when  this  is  held,  how- 

70  Fla.  218,  70  So.  20.  ever,  she  or  her  separate  property  or 

*  See  post  §  413.  estate  may  sometimes  become  liable : 

*  Meier  v.  Bruce  (Idaho),  168  Pac. 
5. 
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§  406.  Other  statutes  conferring  limited  capacity. — Under 
many  of  the  statutes  a  married  woman,  although  not  otherwise 
liable  even  for  necessities,  is  liable  where  she  voluntarily  and 
expressly  contracts  therefor  in  hex  own  name,  notwithstanding 
her  husband's  duty  to  support*  But  the  presumption,  where  the 
wife  is  living  with  the  husbauid,  is  that  she  is  contracting  as  his 
agent  or  on  his  credit  for  necessary  articles  or  services  falling 
under  the  head  of  family  expenditures,  so  that  in  such  cases  she, 
or  her  estate,  is  not  usually  liable  without  a  showing  that  the 
contract  was  her  own  individual  contract**  A  few  of  the  statutes 
expressly  make  the  wife,  or  her  separate  property  at  least  when 
acquired  after  marriage,  also  liable  for  family  expenses  or  neces- 
saries even  though  not  contracted  for  on  her  own  responsibility." 

§  407.  Statutes  requiring  husband  to  join  or  consent. — In 
Alabama  a  conveyance  by  a  wife  to  her  daughter  and  husband  of 
lands  belonging  to  her  separate  estate,  her  husband  not  joining, 
is  invalid  as  to  the  daughter,  but  the  statute  requiring  a  joinder 
by  the  husband  does  not  apply  to  conveyances  to  him.^^  A  mar- 
ried woman's  deed  signed  and  acloiowledged  by  her  husband  as 
well  as  herself  shows  his  joinder  therein  and  passes  her  title  to 
her  separate  realty  therein  conveyed."  In  North  Carolina  a  mar- 
ried woman  may  make  a  valid  contract  for  conveyance  of  her  land 
without  consent  of  her  husband.^' 

Nadel  v.  Weber  Bros.  Shoe  Co.,  70  76  Ore.  528,  148  Pac.  1116,  1151 ;  and 

Fla.  218,  70  So.  20,  L.  H.  A.  1916D,  also  note  in  Ann.  Cas.  1917C,  564- 

1230,  1246.  576,    where    the   general    subject    is 

'Bell  V.  Rossignol  143  Ga.  150,  84  treated,  the  statutes  of  the  different 

S.  £.  542,  L.  R.  A.  1915D,  1184,  Ann.  states  are  referred  to  and  cases  are 

Cas.  1917C,  576;  Oliver  v.  Webb,  12  also   cited   showing  what  have   and 

Ga.  App.  216,  76  S.  £.  1081 ;  Lipin-  have  not  been  held  to  be  necessaries 

sky  V.  Revell,  167  N.  Car.  SOS,  83  S.  or  legitimate  fathily  expenses. 

E.  820.     See  also  Adair  v;  Arendt  **  Crosby  v.  Turner  (Ala.)  75  So. 

(Ark.),  190  S.  W.  445;  Leonard  v.  937. 

Stowe,  166  Mich.  681,  132  N.  W.  454;  i^Linn  v.  ColKns  (W.  Va.),  87  S. 

Clark  V.  Tenneson,  146  Wis.  65,  130  E.  934. 

N.  W.  895.  Ann.  Cas.   1912C,  141n,  "  Warren  v.  Dail,  170  N.  Car.  406, 

33  L  R  A.  (N.  S.)  426  and  note.  87  S.  E.   126.     In  Indiana  husband 

•Mooney  ▼.   McMahon,  83  N.  J.  must  join  in  executory  contract  for 

L  120,  83  Atl.  504 ;   Speckmann  v.  sale  of  real  estate :    Knepper  v.  Eggi- 

Foote,  138  N.  Y.  S.  380 ;  Butterworth  man,  177  Ind.  56,  97  N.  E.  161.    But 

V.  Bredemeyer,   74   Wash.    524,    133  she  may  lease  or  grant  right  to  ex- 

Pac  1061  (funeral  expenses  directed  plore  separate  lands  for  gas  or  oil 

by   widow   presumed    on    credit    of  without  husband  joining:     Kokomo 

estate    rather    than    charge    against  &c.  Oil  Co.  v.  Matlock,  177  Ind.  225, 

her).  97  N.  E.  787,  39  L.  R.  A.   (N.  S.) 

^^  Evans  v.  Noonan,  20  Cal.  App.,  675n. 
288,  128  Pac.  794;  Dale  v.  Marvin, 
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sufficient  allowance  therefor  and  forbidden  her  to  pledge  his 
credit.^"  Nor  where  she  is  living  apart  from  him  because  of  her 
own  fault,  especially  if  it  consists  of  such  a  violation  of  marital 
obligations  as  would  entitle  him  to  a  divorce.*® 
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§  422.    Ratification  or  confirmation. 

§  424.  Estoppel.— In  most  jurisdictions  a  married  woman 
may  be  estopped  by  acts  or  conduct  constituting  an  equitable 
estoppel  the  same  as  any  other  person,  at  least  as  to  any  matter 
in  regard  to  which  she  has  capacity  to  contract.*^ 

§  430.  Conflict  of  laws — ^Lcx  loci  contractus. — As  a  gen- 
eral rule  the  contracts  of  a  married  woman  in  regard  to  per- 
sonal property  are  governed  by  the  law  of  the  place  where  they 
are  made.'**  A  note  executed  by  a  married  woman  in  a  state 
where  she  has  no  power  or  capacity  to  contract,  and  then  placed 
in  the  mail,  can  not  be  enforced  even  in  another  state  where  such 
notes  are  valid  and  of  which  she  was  a  resident  and  even  though 
it  was  made  payable  in  such  other  state." 


§  432.     Lex  fori  controls  as  to  remedy. 
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130  N.  W.  895.  Ann.  Cas.  1912C,  141 
and  note,  33  L.  R.  A.  (N.  S.)  426; 
also  note  in  47  L.  R.  A.  (N.  S.) 
279-283.  As  to  what  is  included  in 
''necessaries,"  see:  Wickstrom  v. 
Peck,  163  App:  Div.  608,  148  N.  Y. 
S.  596.  Legal  services  may  be  neces- 
saries: Maddy  v.  Prevulsky  (Iowa), 
160  N.  W.  762,  L.  R.  A.  1917C,  335 ; 
Moran  v.  Montz,  175  Mo.  App#  360, 
162  S.  W.  323.  But  compare  Meaher 
V.  Mitchell,  112  Maine  416,  92  Atl. 
492,  L.  R.  A.  1915C,  467,  Ann.  Cas. 
1917A,  688n. 

2«  McCreery  &  Co.  v.  Martin,  84  N. 
J.  L.  626,  87  Atl.  433,  47  L.  R.  A. 
(N.  S.)  279n,  Ann.  Cas.  1915A,  In. 

2»  Denver  Dry  Goods  Co.  v.  Jester, 
60  Colo.  290,  152  Pac.  903,  L.  R.  A. 
1917A,  957,  and  note.  See  also  John- 
son V.  Coleman,  13  Ala.  App.  520,  69 
So.  318.  But  the  htisband  is  gen- 
erally liable  where  the  separation  is 
because  of  his  fault  or  by  agreement, 
without  her  fault:  Note  in  L.  R.  A. 
1917A,  958.  965. 

soHorton  v.  Troll,  183  Mo.  App. 
677,  167  S.  W.  1081. 

«i  Goldberg  v.  Parker,  87  Conn.  99, 


87  Atl.  555,  46  L.  R.  A.  (N.  S.)  1097n, 
Ann.  Cas.  1914C.  1059n;  Whitchard  v. 
Exchange  Nat.  Bank,  15  Ga.  App. 
190,  82  S.  E.  770;  Taylor  v.  Griner, 
55  Ind.  App.  617,  104  N;  E..607; 
Brusha  v.  Board  of  Education,  41 
Okla.  595,  139  Pac  298,  L.  R.  A. 
1916C,  233;  McCauley  v.  Grim.  115 
Va.  610,  79  S.  E.  1041 ;  H.  W.  Wright 
Lumber  Co.  v.  McCord,  145  Wis.  93, 
128  N.  W.  873,  34  L.  R.  A.  (N.  S.) 
762n,  Ann.  Cas.  1912B,  92,  and  notes. 
See  also  note  on  the  general  subject, 
showing  the  general  rule  and  con- 
flict in  some  jurisdictions  in  L.  R.  A. 
1916C,  240-251. 

"Lamkin  v.  Lovell,  176  Ala.  334, 
58  So.  258;  Meier  v.  Bruce  (Idaho), 
168  Pac  5;  Union  Trust  Co.  v. 
Knabe,  122  Md.  584.  89  Atl.  1106; 
note  in  L.  R.  A.  1916A,  1055-1060. 

33  Burr  v.  Beckler,  264  111.  230,  106 
N.  E.  206,  L.  R.  A.  1916A,  1049n, 
Ann.  Cas.  1915D,  1132n.  See  also 
note  to  the  above  case  on  the  gen- 
eral subject. 

3*Lawler  v.  Lawler,  107  Ark.  70, 
153  S.  W.  1113;  Shane  v.  Dickson, 
111  Ark.  353,  163  S.  W.  1140. 
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CHAPTER  XIV. 


DRUNKEN  PERSONS 


§440.    Elffect  of  intoxication  on  contracts  generally.-^ 

Mere  intoxication  of  a  party  to  some  extent  or  in  some  degree 
does  not  necessarily  render  his  contract  void  nor  even  voidable, 
but  if  one  is  so  drunk  that  he  does  not  know  what  he  is  doing,  so 
that  he  does  not  understand  the  nature  of  the  transaction  nor  the 
terms  of  the  engagement,  his  contract  is  voidable,  and  a  slighter 
degree  of  intoxication  may  have  the  same  eflFect  when  induced 
by  the  other  party  or  otherwise  coupled  with  fraud,  duress  or  un- 
due influence/ 

§  441.  Extent  or  degree  of  intoxication. — As  a  general 
rule,  where  there  is  no  fraud,  duress  or  undue  influence,  intoxica- 
tion, in  order  to  render  a  contract  voidable,  must  be  of  such  a 
degree  or  to  such  an  extent  that  the  party  was  incapable  of  under- 
standing the  nature  of  the  transaction  and  comprehending  its 
terms  or  consequences.* 

§  442.  Contracts  voidable  when  intoxication  is  such  as  to 
render  party  incapable  of  understanding.' 

^Snead  v.   Scott,   182  Ala.  97,   62  understood  the  surrounding  circum- 

So.  36;   Sellers  v.  Knight,   185  Ala.  stances  and  knew  the  character  and 

96.  64  So.  329;   Matthis  v.  O'Brien,  consequences  of  his  act:     Carroll  v. 

137  Ky.  651,  126  S.  W.  156;  Coody  v.  Polfus,  98  Nebr.  657,  154  N.  W.  213. 

Coody,  39  Okla.  719,   136  Pac.   754,  ^  Drunkenness    does   not   render   a 

L  R.  A.   1915E,  465;   Straughan  v.  contract  absolutely  void,  and,  though 

Cooper,  41  Okla.  515,  139  Pac.  265;  the  party  who  was  intoxicated  at  the 

Miller  v.  Sterringer,  66  W.  Va.  169,  time  of  the  making  of  the  contract 

66  S.  E.  228,  25  L.  R.  A.    (N.  S.)  may    rescind    on    that    ground    in    a 

596,  and  note.  proper  case,  the  contract  is  only  void- 

*Sec  authorities  cited  in  last  pre-  able,  and  may  be  affirmed:     Sellers 

ceding  note;  also  Sievertsen  v.  Pax-  v.   Knight,   185   Ala.  96,  64   So.  329. 

ton-Eckman  Chemical  Co.,  160  Iowa  A  contract  executed  by  a  person  so 

662,  133  N.  W.  744,  142  N.  W.  424;  intoxicated  that  he  is  unable  to  com- 

Somers  v.  Ferris,  182  Mich.  392,  148  prehend  its  terms,  though  voidable,  is 

N.  W.  782;  Dewitt  v.  Bowers  (Tex.  not   void:     Matz   v.    Martinson,    127 

Civ.  App.),  138  S.  W.   1147.     Cases  Minn.  262.  149  N.  W.  370,  L.  R.  A. 

stating  the   general   rule   with   some  191 5B.   1121n.     "Contracts  of  an  in- 

variatiohs    in    phrasing   by    different  toxicated  person  are  avoided  in  law 

courts,  are  reviewed  in  note,  25   L.  on  the  ground  of  incompetency,  but 

R.  A.  (N.  S.)   596.     Intoxication  of  in  equity,  on  the  firround  of  fraud": 

a  contracting  party  is  not  ground  for  Burch  v.  Scott,  168  N.  Car.  602.  84 

setting  aside  the  contract  where  he  S.  E.  1035.    A  person  so  destitute  of 

8.^ 
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§  443.  Intoxication  coupled  with  fraud  and  unfair  con- 
duct.— Where  there  is  fraud,  duress  or  undue  influence  prac- 
ticed on  an  intoxicated  party  the  intoxication  has  been  induced 
by  the  other  party  and  unfair  advantage  taken  by  the  latter,  the 
former  may  avoid  the  contract  even  though  his  reason  may  not  be 
wholly  overthrown  or  the  intoxication  alone  might  not  be  suffi- 
cient.* 

§  444.  Ratification  and  disaffirmance. — A  voidable  con- 
tract of  a  drunken  person  may  be  affirmed  or  ratified  by  him,  and, 
if,  after  knowledge  and  comprehension  of  its  terms,  he  affirms 
it,  the  contract  becomes  valid  and  binding." 

§  446.  Habitual  drunkards — Effect  of  adjudication. — ^The 
effect  of  an  adjudication  that  one  is  an  habitual  drunkard  is  in 
the  main  the  same  as  the  effect  of  an  adjudication  of  insanity,  and 
subsequent  contracts  made  while  such  adjudication  is  in  force  are 
generally  absolutely  void.* 

reason  as  not  to  understand  his  act  So.    329;    Matz    v.    Martinson,    127 

may  avoid  a  contract  made  by  him  Minn.  262,  149  N.  W.  370,  L.  R.  A. 

at  such  time,  although  his  condition  191 5B,  1125  (so  held  when  defendant 

is  the  result  of  his  own  voluntary  executed   a   promissory   note,   while 

intoxication:     Straughan  v.   Cooper,  intoxicated,   for  a  valid  pre-existing 

41  Okla.  515,  139  Pac.  265.  debt,   and   for  five  years  thereafter, 

*Matthis  V.  O'Brien,  137  Ky.  651,  with  full  knowledge  of  the  transac- 

126  S.  W.  156 ;  Miller  v.  Sterringer,  tion  recognized  it  as  valid)  ;   Bawlf 

66  W.  Va.  169,  66  S.  E.  228,  25  L.  Grain  Co.  v.  Ross,  5  Can.  S.  C  232. 
R.  A.  (N.  S.)  596n.  «  Anderson  v.  Hicks.  150  App.  Div. 

»  Sellers  v.  Knight,  185  Ala.  96,  64  289,  134  N.  Y.  S.  lOia 


84 


CHAPTER  XV 


AGENTS 


§  451.  Capacity  to  appoint  or  be  an  agcnt.^ — One  can  not 
be  both  principal  in  a  note  as  maker  and  also  agent  for  the 
payee.* 

§452,  Authority  of  agents — ^How  conferred.— No  par- 
ticular form  of  appointment  to  authorize  one  to  indorse  a  note  as 
agent  is  required.'  An  appointment  of  an  agent  niay  sometimes 
be  implied  or  an  agency  created  by  operation  of  law.*  But,  as  a 
general  rule,  the  appointment  must  be  under  seal  if  the  instrument 
to  be  executed  is  required  to  be  under  seal* 

§  453.  Authority  of  agent— Extent.— The  word  "agent" 
is  broad  enough  to  mean  either  a  general  agent  or  a  special  agent 
with  limited  authority.*  There  is  a  general  agency  rather  than  a 
special  agency  even  though  the  authority  is  limited  to  a  particular 
business  or  employment,  if  there  is  a  delegation  of  authority  to  do 
all  acts  connected  with  such  business  or  employment.^  And  a 
general  agent  may  bind  his  principal  by  acts  within  the  apparent 
as  well  as  the  real  scope  of  his  authority.*  Agency  can  not  be 

*  As  to  power  of  married  women  to  643,  162  N.  Y.  S.  514 ;  Missouri  &c. 
appomt  agent  or  act  as  agent,  see  R.  Co.  v.  Luster  (Tex.  Civ.  App.), 
ante  §1  417-419.  162  S.  W.  11.  See  abo  Swift  v.  Mil- 

« Scott  V.  Cowen  (Mo.),  195  S.  W.  ler  (Ind.  App.),  113  N.  E.  447:  also 

732.  ante  «  420. 

■  Quality  Car  Co.  v.   Corkill,   182  »  Macurda  v.  Fuller,  225  Mass.  341. 

IlL  App.  175.    But  the  mere  designa-  114  N.  E.  366. 

tion  01   one   as   an   agent   does   not  *  Queen   of   Arkansas   Ins.   Co.   v 

create  the  relation  of  principal  and  Malone,  111  Ark.  229,  163  S.  W.  771. 

agent:    W.  T.  Rawleigh  Medical  Co.  ^Kissell  v.  Pittsburgh  &c.  R.  Co. 

V.  Holcomb   (Ark.),  191  S.  W.  215.  (Mo.  App.),   188  S.  W.   1118.     See 

Where  a  seed  company  sent  out  ad-  also  as  to  general  and  special  agents 

vertisements  with  a  blank  coupon  to  and   authority:      Mitchell   v.    Hagge 

be  used   in   ordering   its    catalogue,  (Iowa),  160  N.  W.  287. 

in  which  there  was  a  blank  space  for  ®  Beekman  v.  Sonntag  Inv.  Co.,  67 

insertion  of  the  name  of  the  local  Fla.  293,  64  So.  948;  Ney  v.  Eastern 

dealer,  this  did  not  make  the  local  Iowa  Tel.  Co.,  162  Iowa  525,  144  N. 

dealer  the  agent  of  such  company:  W.  383.    As  to  whether  agency  given 

Ross  V.  Northrup,  156  Wis.  327,  144  to  two  or  more  is  joint  or  several, 

N.  W.  1124.  see  note  in  Ann.  Cas.  1915C,  618, 

*  Beers  v.  McNaught,  175  App.  Div. 

85 


§    454]  CONTRACTS  [1    Supp. 

proved  by  the  mere  declarations  of  the  alleged  agent,*  but  it  may 
be  shown,  in  a  proper  case,  by  the  testimony  of  the  agent/® 

§  454.  EstoppeL — A  principal  may  be  bound  by  the  acts 
of  one  within  the  apparent  authority,  which  the  principal  has 
held  him  out  as  having,  or  knowingly  permitted  him  to  exercise, 
and  the  doctrine  of  estoppel  finds  ready  and  common  application 
in  such  cases  in  favor  of  one  who  has  dealt  with  the  agent  in 
good  faith  relying  on  such  authority.^^ 

§  455.  Ratification. — Ratification  may  be  express"  or  im- 
plied," and  acquiescence  or  failure  to  repudiate  the  agent's  act 

•RouUard  v.  Gray,  30   Cal.   App.  N.  W.  1109.     But  see  for  cases  in 

757,   159  Pac.  457;  Conley  v.  Mayo,  which    it    was    held    there    was    no 

157  Ky.  445,  163  S.  W.  243;  Rolfe  v.  estoppel:'     In    re    Collins,    235    Fed. 

Tufts,  216  Mass.  563,  104  N.  K-341  937  (fraud  perpetrated  on  company)  ; 

(when  not  brought  home  to  the  prin-  Cargile    v.    Union    State    Bank,    40 

cipal)  ;  Renick  V.  Brooke  (Mo.  App.),  Okla.  506   139  Pac  701   (other  party 

190    S.    W.   641 ;    Western    Carolina  had  knowledge    of    limitations    on 

Realty  Co.  v.  Rumbough,  172  N.  Car.  agents'    authority)  ;    Woodworth    v. 

741,  90  S.  E.  931 ;  Whitcomb  v.  Oiler,  School  Dist  No.  2,  92  Wash.  456,  159 

41  Okla,  331,  137  Pac.  709;  Bray  &c  Pac  757    (estoppel  extends  only   to 

Woolen  Mills  v.  Walker   (Tex.  Civ.  so  much  of  act  as  is  affected  by  con- 

App.),    165    S.    W^.    107;    First   Nat  duct  which  works  estoppel). 

Bank  v.  Bertoli,  87  Vt  297,  89  Atl.  i»  Radford    v.    Practical    Premium 

359,  Ann.  Cas.  1917B,  590n;  Lemcke  Co.,   125   Ark.   199,   188   S.  W.  562; 

V.  Funk,  78  Wash.  460,  139  Pac  234,  Texas  Moline  Plow  Co.  v.  Klapproth 

Ann.  Cas.  1915D,  23n   (but  may  be  (Tex.  Civ.  App.),  164  S.  W.  399.  See 

admissible    if    prima    facie    case    of  also    B.   &   W.    Engineering   Co.    v. 

agency  already  established).  And  to  Beam,  23  Cal.  App.  164,  137  Pac  624. 

same  effect  as  last  case :    Sherrod  v.  ^*  Tidewater  &c  R.  Co.  v.  Harney, 

Springfield     Baptist     ClhUrch      (Ga.  32  Cal.  App.  253,  162  Pac  664;  Rusk 

App.),  93  S.  E.  1009.  V.   Leavitt,   99   Kans.   498,    162   Pac. 

"Roberts  v.  Williams    (Ala.),  7Z  310;  Johnson  v.   New  York  &c   R. 

So.  S02 ;  Daly  v.  Arkadelphia  Milling  Co.,  217  Mass.  203,   104  N.  E.  445 ; 

Co.  (Ark.),  189  S.  W.  1053;  Thomp-  Whitcomb  v.  Oiler,  41  Okla.  331,  137 

son  V.  Michigan  Mut  Life  Ins.  Co.,  Pac    709;    Antrim    Lumber    Co.    v. 

56  Ind.  App.  502,  105  N.  E.  780.  Com-  Oklahoma  State  Bank   (Okla.),   162 

pare  also  Watkins  v.  Atlantic  Cozst  Pac  723;  Winston  v.  Gordon,  115  Va, 

Line  R.  Co.,  97  S.  Car.  148,  81  S.  E.  899,  80  S.  E.  756.    See  also  Hartsell 

426.    But  see  Larkin   Co.  v.   Com-  v.  Roberts,  185  Ala.  201,  64  So.  90; 

monwealth,  172  Ky.  106,  189  S.  W.  3.  Roberts   v.    Bank   of    Enfaula    (Ga. 

"St.  Louis  &c  R.  Co.  v.  Hall,  186  App.),  92  S.  E.  1015;  Block  v.  Du- 

Ala.  353,  65  So.  ZZ ;  Roberts  v.  Will-  luth  Log  Co.,  134  Minn.  313,  159  N. 

iams    (Ala.),  7Z  So.  502;  Wiley   B.  W.  760;  Jones  v.  Blair  (Minn.),  163 

Allen  Co.  v.  Wood,  32  Cal.  App.  76,  N.  W.  523.    For  what  is  insufficient  to 

162  Pac  121 ;  Germain  Co.  v.  Bank  of  show  ratification,  see :    Hall  v.  Paine, 

Camden,  14  Ga.  App.  88,  80  S.  E.  302;  224  Mass.  62.  112  N.  E.  153,  L.  R.  A. 

King  v.  Edward  Thompson  Co.,  56  1917C,    737    (retention    of    check) ; 

Ind.  App.  274,  104  N.  E.  106;  Ney  v.  Doran  v.  First  Nat.  Bank  (N.  Mex.), 

Eastern  Iowa  Tel.  Co.  162  Iowa  525,  160  Pac  770 ;  C:argile  v.  Union  State 

144  N.  W.  383 ;  Bragcr  v.  Levy,  122  Bank,   40   Okla.   506,    139   Pac   701 ; 

Md.  554,  90  Atl.  102;  Sinclair  v.  In-  Borschow     v.     Wilson     (Tex.     Civ. 

vestors'  Syndicate,  125  Minn.  311,  146  App.),  190  S.  W.  202. 
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within  a  reasonable  time  may  amount  to*  ratification.^*  Ratifica- 
tion and  estoppel  are  not  equivalent  terms,  for  ratification  is  retro- 
active and  validates  all  of  the  act  in  question,  while  estoppel 
extends  to  only  so  much  of  the  act  as  is  affected  by  the  conduct 
which  works  the  estoppel/* 

§  457.  Ratification  —  What  acts  may  be  ratified.  —  Al- 
though a  ratification  must  be  in  toto  as  to  a  particular  act  and 
person,  a  principal  may  generally  ratify  an  unauthorized  trans- 
action in  one  case  and  not  necessarily  in  another.^^  An  act  not 
intended  either  by  the  agent  or  the  other  party  to  be  on  behalf  of 
the  principal  can  not,  ordinarily  at  least,  be  ratified  by  the  prin- 
cipal^' 

§  459.     Implied  ratification." 

§461.  Revocation  by  act  of  parties." — A  contract  of 
agency  which  leaves  the  agent  free  to  terminate  it  at  will,  should 
be  construed  as  giving  the  principal  the  same  right.*^  And  an 
agent's  emplojrment  to  do  a  particular  work  may  usually  be  term- 
inated at  any  time  at  the  will  of  the  principal.^*  Agency  to  sell  ^ 
goods  on  commission,  where  no  length  of  time  is  specified,  may 
usually  be  terminated  by  the  principal,  acting  in  good  faith,  at  any 
time."   An  exclusive  agency  is  not  necessarily  irrevocable  merely 

^♦Brooke     v.     Cunningham     (Ga.  ocable,    see:     Jacksonville   Terminal 

App.),  90   S.   E.    1037;   Winston   v.  Co.  v.  Smith.  e7  Fla.  10,  64  So.  354 

Gordon,  115  Va-  899,  80  S.  E.  756.  (not  where  the  interest  can  accrue 

"Woodworth  v.  School  Dist  No.  only   from  exercise  of  the  power)  ; 

2,  92  Wash.  456,  159  Pac.  757.     See  Byers  v.  Chatfield  (Tex.  Civ.  App.), 

also    for    definition    of    ratification :  164  S.  W.  415 ;  Baker  v.  Heney  (Tex. 

Amazon     Fire     Ins.     Co.     v.     Bond  Civ.  App.),  166  S.  W.  19;  Browne  v. 

(Okla.),  165  Pac  414.  King    (Tex.  Civ.   App.),   196  S.   W. 

"O'Dell  v.  American  Box  Ball  Co.,  884.    As  to  notice  of  termination,  see 

182  111.  App.  292.  note  in  41  L.  R.  A.  (N.  S.)  663.    As 

^^Blackwell  v.  Kercheval,  29  Idaho  to  revocation  or  termination  by  be- 

473,  160  Pac.  741.  coming  alien  enemy,  see  note  in  Ann- 

"  For  cases  as  to  what  is  and  is  Cas.  1917C,  197. 

not  sufficient  to  constitute  an  implied  ^o  Garlock  v,   Motz   Tire  &c.   Co., 

ratification,    sec:      Calhoun    v.    Mc-  192  Mich.  665,  159  N.  W.  344. 

Crory  Piano  &c  Co.,  129  Tenn.  651,  ^i  pass  v.  Atlantic  Life  Ins.  Co.,  105 

168  S.  W.  149.  52  L.  R.  A.  (N.  S.)  571  S.  Car.  107,  89  S.  E.  558. 

and  note,   Ann.    Cas.    1916A,    183n;  22  Greenspan  v.  Miller,  111  Ark.  190, 

Reversion  Fund  &c.   Co.  v.   Maison  163  S.  W.  776;  Jackson  v.  Stephens, 

Cosway,  Limited,  L.  R.  (1913)   1  K.  83  Misc.  232,  145  N.  Y.  S.  827;  Glock- 

B.  364,  Ann.  Cas.   1913E,   1106  and  ner  v.  Jacobs,  40  Okla.  641,  140  Pac. 

note;  silso  ante  §  455,  142   (employment  of  traveling  sales- 

"  As  to  what  is  a  power  coupled  man  may  be  arbitrarily  terminated  by 

with  an  interest  rendering  it  irrev-  employer  where,  no  time  specified). 
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because  it  is  exclusive.*'  Although  death  of  the  principal  may 
terminate  an  agency,  under  the  civil  code  of  Porto  Rico  evidence 
that  one  of  several  mortgagors  died  before  the  mortgage  was 
executed  by  the  agent,  without  evidence  that  the  agent  or  mort- 
gagee knew  or  was  chargeable  with  knowledge  thereof,  is  not 
sufficient  to  avoid  the  mortgage.** 

§  462.  Liability  of  principal. — ^The  principal  is  generally 
liable  for  the  acts  of  his  agent  within  the  real  or  apparent  scope 
of  his  authority,  and  where  a  general  agency  has  been  established 
those  who  have  dealt  with  the  agent  may  generally  assume  that 
his  authority  continues,  until  they  have  express  or  implied  notice 
to  the  contrary.**  But,  according  to  the  weight  of  authority,  at 
least  in  the  case  of  a  special  agent,  the  taking  of  usury  by  the 
agent  with  whom  the  principal  has  left  money  to  be  loaned,  where 
the  principal  has  no  knowledge  thereof  and  does  not  receive  any 
of  its  fruits,  does  not  charge  the  principal  with  the  effects  of 
such  misconduct.** 

§  463.  Liability  of  agent. — As  a  general  rule,  where  the 
principal  is  disclosed,  and  the  agent  acts  within  his  authority,  the 
agent  is  not  personally  liable,*^  and  this  has  been  held  even  though 
he  signed  the.  contract  in  his  own  name,  where  he  was  known 
to  be  acting  as  agent.*® 

§  464.  Where  personally  liable. — Although  it  is  the  gen- 
eral rule  that  one  assuming  to  act  as  agent  impliedly  represents 
that  his  principal  exists  and  that  he  has  authority  to  act  for  such 
principal,  and  the  agent  will  usually  be  personally  liable  if  this  is 
not  true,  this  rule  does  not  obtain  where  the  agent  discloses  all 
the  facts  in  regard  to  such  authority.*®    Where  the  agent  does  not 


2«Goetz  V.  Ochala,  180  111.  App. 
458;  Browne  v.  King  (Tex.  Civ. 
App.),  196  S.  W.  884. 

2*  Santiago  v.  Roses,  242  Fed.  209. 
But  compare  Larson  v.  Anderson 
(Wash.),  166  Pac.  774. 

**  Union  Bank  &c.  Co.  v.  Long  Pole 
Lumber  Co.,  70  W.  Va.  558.  74  S. 
E.  674,  41  L.  R.  A.  (N.  S.)  663  and 
note. 

"Brown  v.  Johnson,  43  Utah  1, 
134  Pac.  590.  46  L.  R.  A.  (N.  S.) 
1157n,  Ann.  Cas.  1916C,  321,  and  note. 

«7  Echols  V.  Howard,  17  Ga.  App. 
49,  86  S.  E.  91;  Chicago  &c  R.  Co. 


V.  Floyd  (Tex.  Civ.  App.),  161  S.  W. 
954;  Buffalo  Pitts  Co.  v.  Alderdice 
(Tex.  Civ.  App.),  177  S.  W.  1044. 
Compare  also  Farley  v.  Dean,  196  111. 
App.  389.  But  see  Caiman  v.  Kreipke, 
40.Okla.  516,  139  Pac.  698. 

2®  Ro3ral  Indemnity  Co.  v.  Com, 
162  N.  Y.  S.  659.  But  compare 
Scantlebury  v.  Tallcott,  84  Misc.  400, 
146  N.  Y.  S.  184. 

20  Little  Rock  Furniture  Mfg.  Co. 
v.  Kavanaugh,  111  Ark.  575,  164  S. 
W.  289.  51  L.  R.  A.  (N.  S.)  406n, 
Ann.  Cas.  191 6 A,  848n.  See  also 
Mathews   v.    Globe   &c.    Realty   Co. 
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disclose  his  principal  the  agent  is  personally  liable  as  a  general 
rule.«^ 

§  465.  Rights  and  liabilities  of  parties  where  principal  is 
named.** 

§  466.  Rights  and  liabilities  of  parties  where  principal  is 
not  disclosed — Rights  of  principal.-^As  a  general  rule  the 
fact  that  the  principal  is  undisclosed  does  not  enlarge  his  rights 
over  his  own  as  against  the  other  party  to  the  contract  nor  deprive 
the  latter  of  any  defense  that  he  would  have  had  against  the 
agent.'*  A  contract  not  under  seal  may  be  sued  on  by  the  undis- 
closed principal." 

§  467.  Rights  and  liabilities  of  parties  where  principal  is 
not  disclosed — Liability  of  agent. — The  agent  is  usually  lia- 
ble personally  where  he  does  not  disclose  his  principal.'*  And  in 
such  a  case  he  may  enforce  the  contract  himself.'*  The  other 
party  to  a  contract,  where  the  principal  is  not  disclosed,  may  and 

(Tex.  Civ,   App.).   167   S.  W.   764;  "  Eldridge  v.  Mowry,  24  Cal.  App. 

Gibson  v.   Baskett    (Mo.  App),   178  183,  140  Pac.  978;  Kelly  Asphalt  &c. 

S.  W.  237.     Sec  as   to   liability  of  Co.  v.  Barber  Asphalt  &c.  Co.,  211  N. 

agent    acting*    without     or     beyond  Y.  68,  105  N.  E.  88,  L.  R.  A.  1915C, 

authority,   whether    for    false   repre-  256;  Woodard  v.  StieflF,  171  N.  Car. 

saltation  or  on  implied  warranty  of  82,  87  S.  E.  955 ;  Levy  v.  Nevada  &c. 

authority  or  oft  the  contract:     Will-  Ry..  81  Ore.  673,  160  Pac  808,  L.  R. 

iams  V.  De  Soto  Oil  Co.,  213  Fed.  A.  1917B,  564.    But  see  where  under 

194,  129  C.   C.  A.  538;   Chieppo  v.  seal  O'Brien  v.  Clement,  160  N.  Y. 

Oiieppo,  88  Conn,  233,  90  Atl.  940;  S.    975.      Where    contract    was    ex- 

Recb  V.  Bronson,  196  111.  App.  518;  clusively   with   the   agent   personally 

Peoples'  Nat.   Bank  v.  Dixwell,  217  alleged     undisclosed     principal     can 

Mass.  436;  105  N^  E.  435,  Ann.  Cas.  not  sue  on  it:     Sydney  v.  Mugford 

1915D,  722n.  Printing  &c  Co.,  214  Fed.  841. 

^  Cornelius  v.  Central  Ga.  R.  Co.,  ^^  Cincinnati  &c.  R.  Co.  v.  Vreden- 

13  Ala.  App.  533,  69  So.  331 ;  Limou-  burgh  Sawmill  Co.,  13  Ala.  App.  442, 

sine  &c  Mfg.  Co.  v.  Shadbume,  185  69     So.    228;     Harmon    v.     Parker 

111.  App.   403;    Harmon    v.    Parker  (Mich.),  160  N.  W.  380;  Kelly  As- 

(Mich.).  160  N.  W.  380.  phalt  &c  Co.  v.  Barber  Asphalt  &c. 

"Midkiff  V.  Colton.  242  Fed.  373;  Co.,  211  N.  Y.  68,  105  N.  E.  88,  L. 

Lovcjoy  V.    Lamar    (Ga.   App.),    93  R.  A.  1915C,  256;   Beebe  v.  Worth, 

S.   E.    153 ;    Bcckwith    v.    Massillon  146  N.  Y.  S.  146 ;  Dallame  County  v. 

Rolling  Mill  Co.,  190  Mo.  App.  21,  S.  H.  Supply  Co.   (Tex.  Civ.  App.). 

175  S.  W.  253;  Williams  v.   Phila-  176  S.  W.  798;  Curtis  v.  Miller,  73 

dclpbia  Life  Ins.  Co.   (S.  Car.),  89  W.  Va.  481,  80  S.  E.  774,  50  L.  R. 

S.  E.  675.  A.  (N.  S.)  601 ;  ante  §  464.                                               i 

"Lane  v.  Leiter,  237  Fed.  149,  150  »«HolIiston  v.  Ernston,  124  Minn. 

CCA.  295,     See  also   Sydney  v.  49,  144  N.  W.  415;  Kelly  Asphalt  &c.                              i 

Mugford  Printing  &c.  Co.,  214  Fed.  Co.  v.   Barber  Asphalt  &c.  Co.,  211                               I 

841 ;  Colquhoun  v.  Pack,  32  Cal.  App.  N.  Y.  68,  105  N.  E.  88,  L.  R.  A.  1915C. 

97,  161  Pac  1168;  Tumey  v.  Coven-  256. 
try,  184  IlL  App.  187. 
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must  usually  elect  whether  to  proceed  against  the  agent  or  against 
the  principal  when  the  latter  has  been  discovered.** 

§  468.  Rights  and  liabilities  of  parties  when  principal  not 
disclosed — Rights  of  third  persons. — In  the  case  of  contracts 
othei*  than  negotiable  instruments  or  those  under  seal-,  parol  evi- 
dence is  admissible  to  charge  the  real  principal  notwithstanding 
the  contract  is  signed  by  the  agent  and  nothing  appears  on  its  face 
to  indicate  that  the  agent  is  not  the  real  principal.'^ 

§470.  Rights  and  remedies  of  agent. — Where  the  con- 
tract is  made  with  the  agent  in  his  own  name  he  may  usually  sue 
upon  it  even  though  it  is  in  fact  made  for  an  undisclosed  prin- 
cipal; knd  this  is  the  general  rule  where  he  has  a  special  right  or 
interest  in  the  contract.^®  But  an  agreement  undertaking  to  bind 
the  agent  to  do  something  antagonistic  to  the  interest  of  his  prin- 
cipal can  not,  ordinarily,  be  enforced  by  the  agent  nor  against 
him  by  one  who  knew  of  its  fraudulent  character  and  shared  in 
its  wrongful  purpose.'^ 

««  Beatrice  Creamery  Co.  v.  Gamer,  Carolina  Hardw.  Co.  v.  Raleigh  Bank- 

119  Ark.  558,  179  S.  W.  160;  Limou-  ing  &c.  Co.,  169  N.  Car.  744,  86  S.  E. 

.sine  &c.   Co.  v.   Shadburne,   185   III  706. 

App.  403 ;  Horton  v.  Southern  R.  Co.,  *»  Namquit  Worsted  Co.  v.  Whit- 

170  N.  Car.  383,  86  S.  E.  1020.   Com-  man,  221  Fed.  49,  136  C.  C.  A.  575  ; 

pare    Auction    Warehouse     Co.     v.  Camp  v.  Barber,  87  Vt.  235,  88  Atl. 

Mead   (Mo.  App.),  181  S.  W.  1057;  812,  Ann.  Cas.  1917A,  451n.    See  also 

Dameron  v.  Quick,  116  Va.  614,  82  Stack  v.   Cudgel    (Okla.),   158   Pac 

S.  E.  709.     And  see  where  contract  1144;     Leterman     v.     Charlottesville 

is  under  seal:    Tribune  Co.  v.  Wen-  Lumber  Co^   110  Va.  769,  67  S.  E. 

deH  192  111.  App.  639.  281;  Harper  v.  Vigers,  L.  R.  (1909) 

"Boren  v.  Schweitzer  (Ind.  App.),  2  K.  B.  549,  78  L.  J.  (N.  S.)  K.  B. 

117  N.  E.  526.    See  also  generally  to  867,  100  L.  T.  (N.  S.)  887. 

effect   that   undisclosed    principal    is  »»  Isenbeck  v.  Burroughs,  217  Mass. 

liable  and  may  be  sued :     Geary  v.  537,  105  N.  E.  595.    See  also  Crocker 

Taylor,  166  Ky.  501,  179  S.  W.  426;  v.  United  States,  49  Ct  CI  85. 
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§  476.    Definition  and  nature  of  partnership.^ 

§  479.     Modified  statement  of 'profit-sharing  test.' 

§  480.  Question  of  law  or  fact — Intention.' — ^There  must 
be  an  agreement  to  share  the  profits  and  losses  and  an  intent  of 
the  parties  to  form  a  partnership  for  that  purpose/ 

§  481.  Profit  sharing  as  evidence  of  partnership.— Profit 
sharing  may  not  be  of  itself  sufficient  to  establish  a  partnership, 
but  it  is  an  essential  element  and  is  evidence  tending  to  show  it.** 

§  482.  Limited  partnership. — Statutes  governing  the  for- 
mation of  limited  partnerships  should  be  fairly  and  reasonably 
construed,  but  they  must  be  at  least  substantially  complied  with.* 


^[Main  section  quoted  in  Rowley's 
Mod  Law  of  Partnership,  §  25.] 

Bacon  v.  Christian,  184  Ind.  51/,  111 
N.  E,  628;  Grantham  v.  Conner,  S)7 
Kans.  150.  154  Pac  246;  Arnold  v. 
Maxwell  223  Mass.  47,  111  N.  E.  687 ; 
Meagher  v.  Fogarty,  129  Minn.  417, 
152  N.  W.  833;  Dixon  v.  Dixon 
(Mo.),  181  S.  W.  84;  Avery  v.  Llano 
Cotton  &C.  Ass'n  (Tex.  Civ.  App.), 
196  S.  W.  351. 

*  Bankers'  Surety  Co.  v.  Maxwell, 
222  Fed.  797,  13  C.  C  A.  345 ;  West- 
cott  V.  Gihnan,  170  Cal.  562,  150  Pac 
777,  Ann.  Cas.  1916E,  437n;  Munic- 
ipal Pav.  Co.  V.  Herring  (Okla.), 
150  Pac.  1067;  In  re  De  Haven's 
Estate.  248  Pa.  271,  93  AU.  1013; 
Avery  v.  Llano  Cotton  Seed  &c. 
Ass'n  (Tex.  Civ.  App.),  lSf6  S.  W. 
351. 

'[Main  section  cited  in  Matthews 
V.  Myers  (Ind.  App.),  115  N.  E.  959, 

961.] 

*  Bacon  v.  Christian,  184  Ind.  517, 
HI  N.  E.  628;  Dixon  v.  Dixon 
(Mo.),  181  S.  W.  84;  note  in  Ann. 


Cas.  1916E,  440-442.  But  agreement 
to  share  loss  may  he  implied:  Lutz 
V.  Billick,  172  Iowa  543,  154  N.  W. 
884.  And  the  intent  may  sometimes 
be  gathered  from  conduct  and  nature 
of  the  agreement  without  being  ex- 
pressly stated:  Morgan  v.  Child,  47 
Utah  417,  155  Pac.  451 ;  note  in  Ann. 
Cas.  1916E,  443.  It  is  generally  a 
question  of  fact:  Aylesworth  v. 
Aylesworth,  184  Ind.  80,  109  N.  E. 
750. 

« Wescott  v.  Oilman,  170  Cal.  562, 
150  Pac  m,  Ann.  Cas.  1916E,  437n. 
See  also  Lutz  v.  Billick.  172  Iowa 
543,  154  N.  W.  884;  Moning  Dry 
Goods  Co.  V.  Wiseman  (Okla.),  159 
Pac  259;  Bartelt  v.  Smith,  145  Wis. 
31,  129  N.  W.  782,  Ann.  Cas.  1912A, 
1195n. 

•  R.  S.  Oglesby  Co.  v.  Lindsey,  112 
Va.  767,  72  S.  E.  672,  Ann.  Cas. 
1913B,  913  and  note.  For  a  full  and 
recent  treatment  of  limited  partner- 
ship, see  2  Rowley's  Mod.  Law  of 
Partnership,   Chap.  XXXI. 
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§  483.  Who  may  be  partners. — A  corporation  can  not, 
ordinarily,  become  a  member  of  a  partnership,^  but  it  may  be  em- 
powered to  do  so  by  its  charter  or  the  governing  statute.* 

§  484.  How  relation  is  formed. — ^The  partnership  relation 
IS  founded  in  voluntary  contract,  and  usually  depends,  at  least  as 
between  the  parties  thereto,  on  their  intention;  but  an  express 
agreement  is  not  always  required,  and  it  is  the  substance  and  ef- 
fect of  the  agreement  or  transaction,  rather  than  what  the  parties 
call  it,  that  generally  controls.®. 

§  485.    Illustrative  cases  of  partnership.** 

§  486.    Cases  in  which  relation  was  not  created.^^ 

§  487.  Scope  of  partnership— Purposes  and  subject- 
matter  generally. — A  partnership  may  be  formed  or  exist  for 
a  general  business  or  series  of  transactions  or  for  a  single 
transaction." 

§  488.  Dealing  in  real  estate — ^Verbal  agreement — Stat- 
ute of  frauds. — ^According  to  the  weight  of  authority  a  part- 

^  Salem-Fairfield  Tel.  Ass'n  v.  Mc-  *®  Campbell  v.  Northwest  Ecking- 

Mahan,   78   Ore.  477,    153   Pac.   788  ton  Imp.  Co..  229  U.  S.  561,  57  L. 

(but  may  become  liable  on  account  ed.  1330,  33  Sup.  Ct.  796;  McPhaul 

of  fiduciary  relation  assumed  in  trans-  v.  Curry  (Ga.),  91  S.  E.  89;  Keller 

acting  business  with  others  within  the  v.  Keller,  193  111.  App.  423 ;  Hemsley 

scope  of  its  powers)  ;  Southern  Oil  v.    Hollingsworth,    119   Md.   431,   87 

&C.  Co.  V.  Mexia  Oil  &c  Co.  (Tex.  Atl.    506;    Williams    v.    Milton,    215 

Civ.  App.),  186  S.  W.  446.    Corpora-  Mass.  1.  102  N.  E.  355;  Edwards  v. 

tion  can  not  become  partner  but  may  Zuck,  171  Mich.  29,  136  N.  W.  1122; 

be   held    liable   as    co-adventurer    in  Moore  v.  Thorpe,  133  Minn.  244,  158 

promoting      proposed      corporation:  N.    W.    235;    Smith    v.    ImhoflF,    89 

Quitman  Oil  Co.  v.  McRec,  18  Ga.  Wash.    418.    154    Pac.    793    (special 

App.  128,  88  S.  E.  921.  partnership)  ;  Krebs  v.  Blankenship, 

«  Morgan  v.  Child,  47  Utah  417,  155  73  W.  Va.  539,  80  S.  E.  948. 

Pac.  451 ;  News-Register  Co.  v.  Rock-  i*  The   Mettacoraet,   233   Fed.  261. 

ingham  Pub.  Co.,  118  Va.  140,  86  S.  147  C  C  A.  267;  Harrison  v.  Walker, 

E.  874.    It  is  so  under  Uniform  Part-  124  Ark.  555,  188  S.  W.  17 ;  Fee  v. 

nership  Act,  »  2,  cL  3;  8  6,  cl  1.  McPhee  Co.,  31   Cal.  App.  295,  160 

» Morgan  v.  Child,  47  Utah  417,  155  Pac.    397 ;    Wade    v.    Homaday,    92 

Pac.  451.    See  also  Watson  v.  Ham-  Kans.  293,  140  Pac.  870;  Studebaker 

ilton,  180  Ala.  3,  60  So.  63;  Ayles-  Corp.  v.  Dodds,  161  Ky.  542,  171  S. 

worth  V.  Aylesworth,  184  Ind.  80.  109  W.    167;    Williams    v.    Knibbs.    213 

N    E.  750;  In  re  Whitlow's  Estate,  Mass.  534,  100  N.  E.  666;  Miller  v. 

184  Mo.  App.  229,  167  S.  W.  463;  Pepperling,  185  Mo.  App.  222,  170  S. 

Municipal     Pav.     Co.     v.     Herring  W.  328;   Cole  v.   Rome   Sav.   Bank. 

i^^K-^Ji^  ^*J^-  ^^^*  "°*«  '"  A""-  ^  Misc.  188.  161  N,  Y.  S.  15;  Dris- 

Cas.   1916E,  443.    It  need  not  ordi-  kill  v.  Boyd  (Tex.  Civ.  App.),  181  S. 

nanly    be    m    writing:      Bartelt    v.  W.  715. 

Smith    145  Wis    31    129  N.  W.  782,  "Morgan  v.   C:hild,  47  Utah  417, 

Ann.  Cas.  1912 A,  1195,  and  note.  155  Pac  451.     Scope  of  partnership 
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nership  may  be  created  by  oral  agreement  to  deal  in  real  estate, 
as  such  a  contract  is  not  usually  regarded  as  within  the  statute  of 
frauds." 

§  489-  Illegal  purpose  of  business. — A  partnership  formed 
to  carry  on  a  business  contrary  to  public  policy,  or  otherwise  il- 
legal, is  void,  at  least  to  that  extent.^*  And  a  partner  has  no  im- 
plied authority  to  make  an  unlawful  contract.^* 

§  490.    Scope  of  partnership  and  authority  of  partners. — 

Valid  contracts  entered  into  for  the  partnership  by  one  partner 
within  the  scope  of  his  authority  are  binding  upon  all  the  part- 
ners as  such,**  and  as  to  third  persons,  acting  in  good  faith  in 
reliance  on  the  apparent  scope  of  his  authority  the  contract  is 
usually  binding  upon  the  partnership  regardless  of  any  secret 
agreement  or  arrangement  between  the  partners."  But  it  is  other- 
wise where  the  transaction  is  an  independent  one  not  connected 
with  the  firm  business  or  within  its  apparent  scope.**  As  between 
themselves,  however,  partners  sustain  a  relation  of  trust  and  con- 
fidence and  each  must  adhere  to  the  partnership  agreement  and 
confine  his  acts  to  the  real  scope  of  the  partnership  business." 

business  may  be  expanded  by  mutual  147  S.   W.   1084;   William  L.   Blan- 

assent:    Smith  v.  Smith  (Iowa),  160  chard  Co.  v.  Hilton,  83  N.  J.  L.  780, 

K.  W.  756.  85  Atl.  456;  Reirden  v.  Stephenson, 

"Bccbe  V.  Olentine,  97  Ark.  390,  87  Vt.  430.  89  Atl.  465,   Ann.  Cas. 

134  S.  W.  936 ;  Doudell  v.  Shoo,  20  1916C,  109n.    Where  an  underwriting 

Cat.  App.  424.  129  Pac  478;  Maguire  agreement  made  the  members  of  a 

V.  Kiesel,  86  Conn,  453,  85  Atl.  689;  firm   managers   of   the   S3nidicate.    a 

Thompson  v.  McKee,  43  Okla.  243,  guaranty  signed  by  one  of  them  in  his 

142  Pac  755,   L.  R.  A.   1915A,  521,  own   name    as    partner    and    in    the 

and  note;  Moran  v.  McDevitt  (R.  I.),  names  of  the  others  was  held  bind- 

83  Atl.  1013;  Hardin  v.  Hardin,  26  ing:    Union  Land  Co.  v.  Gwynn,  216 

S.  Dak.  601,   129  N.  W.   108.     But  N.  Y.  664,  110  N.  E.  162.    See  also 

compare   Wiley   v.    Wiley,    115    Md.  Hill  v.  First  State  Bank   (Tex.  Civ. 

616,  81   Atl.   180,   Ann.   Cas.   1913 A,  App.),  189  S.  W.  984.    But  compare 

789n;  Burgwyn  v.  Jones,  113  Va.  511,  Lewis  v.  Isbell  Nat  Bank  (Ala.),  7Z 

75  S.  E.  188,  41  L.  R.  A.    (N.  S.)  So.   655;"  In   re   Farmers   &c.   Bank 

120,  Ann.  Cas.  1913E,  564n;  Hunting-  (Mich.),  160  N.  W.  601. 

ton  V.  Burdeau,  149  Wis.  263,  135  N.  "Williams  v.  Carson   (Ark.),  191 

W.  845.  S.   W.   401 ;    Sakelos   v.   Hutchinson 

"  Bems  V.  Shaw,  65  W.  Va.  6S7,  Bros..  129  Md.  300,  99  Atl.  357. 

64  S.  E.  930,  23  L.  R.  A.   (N.  S.)  "  Samstag    &c.     Bros.    v.     Otten- 

522,  and  note  (gambling) ;  Kennedy  heimer,  90  Conn.  475,  97  Atl.   865: 

V.  Lonabaugh,  19  Wyo.  352,  117  Pac  Gimbel    Bros.  v.    Martinson,    157   N. 

1079.  Ann.  Cas.  1913E,  133,  and  note.  Y.  S.  458.   See  also  Reed  Coal  Co.  v. 

"  Minthorn   v.   Haines,   169  Mich.  Fain,  171  N.  Car.  646,  89  S.  E.  29. 

1(»,  134  N.  W.  1113.  "  Coady  v.  Igo,  91  Conn.  54.  98  Atl. 

^  ^'Lingenfelter  v.  St.  Clair  (Iowa),  328;   Arnold  v.   Maxwell,  223   Mass, 

161N.  W.87.    See  also  Little  V.  Brit-  47,  111  N.  E.  687;  Heck  v.  Voelkle, 

ton,  189  Ala.  10,  66  So.  694 ;  Craig  v.  95  Misc.  692,  160  N.  Y.  S.  903 ;  Stem 

)5;amcr.  216   Mass.   386,    103    N.    E.  v.  Warren,  96  Misc.  362,  161   N.   Y. 

1032;  Chapin  v.  Cherry,  243  Mo.  375.  S.  247. 
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§  501,     Trustees  generally,^ 

§  502.  Creation  of  trusts.— Any  contract  in  writing  by 
the  person  having  the  power  of  disposition  of  property  agreeing 
or  directing  that  a  certain  fund  or  parcel  of  it  be  held  or  dealt 
with  for  the  benefit  of  another  person  is,  in  general,  sufficient  to 
create  or  raise  a  trust  in  favor  of  such  other  person.*  Precatory 
words  may  be  sufficient  to  create  a  precatory  trust.'  But  a  per- 
son can  not  be  at  the  same  time  both  beneficiary  and  trustee  for 
himself  under  a  trust  deed.* 

§  503.  When  trust  must  be  in  writing. — An  express  trust 
concerning  land  must,  under  the  statutes  of  most  states,  be  created 
in  writing,*^  but  this  requirement  does  not  extend  or  apply  to 
trusts  in  personalty.* 


^Fof  definitions  of  "trusf*  and 
"trustee,"  see:  Burns  v.  Hammel,  32 
CaL  App.  214,  162  Pac.  669;  Kep- 
linger  v.  KepHnger  (Ind.)t  113  N. 
E.  292;  Thompson  v.  Thompson 
(Iowa),  160  N.  W.  922. 

2  Richards  v.  Wilson  (Ind.).  112  N. 
E.  780.  .  Sec  Beidler  v.  Dehner  (Iowa), 
161  N.  W.  32.  See  also  generally  for 
evidence  held  sufficient  to  show  an 
express  trust :  Glazier  v.  Everett,  224 
Mass.  184,  112  N.  E.  1009;  Ward  v. 
Buchanan  (N.  Mex.),  160  Pac.  356. 
But  see  Brindley  v.  Brindley  (Ala.), 
72  So.  497 ;  Corbett  v.  Gallagher,  225 
Mass.  480,  114  N.  E.  751;  Northrup 
V.  Burge,  255  Mo.  641,  164  S.  W. 
584.  A  trust  by  implication  is  created 
only  where  an  inference  arises  from 
the  whole  transaction,  including  the 
words  used,  that  it  was  the  intent  of 
the  parties  to  create  it :  Ellis  v.  Flan- 
nigan  (III),  116  N.  E.  618. 

^Keplinger  v.  KepHnger  (Ind.), 
113  N.  E.  292.  But  see  Carter  v. 
Strickland,  165  N.  Car.  69,  80  S.  E. 


961,  Ann.  Cas.  191SD,  416,  and  note. 

*  Shope  v.  UnKnown  Claimants,  174 
Iowa  662,  156  N.  W.  850. 

*  Chapman  v.  Whitsett,  236  Fed. 
873,  150  C.  C  A.  135 ;  Terry  v.  Daven- 
port (Ind.),  112  N.  E.  998.  Contra 
Clary  v.  Spain,  119  Va.  58,  89  S.  E. 
130.  Statute  does  not  apply  where 
agreement  has  been  performed  as  to 
part  within  statute:  Robertson  v. 
Howerton  (Okla.),  156  Pac.  329; 
Shippey  v.  Bearman  (Okla.),  157  Pac. 
302.  See  also  note  in  Ann.  Cas. 
1913A,  954.  The  written  evidence  to 
satisfy  the  statute  may  ordinarily 
come  from  the  grantor  or  the  trustee, 
but  not  from  the  cestui  que  trust: 
Richards  v.  Wilson  (Ind.),  112  N. 
E.  780.  And  see  generally  as  to 
proof  of  express  trust  by  written  dec- 
laration of  trustee:  Chance  v.  Gra- 
ham, 76  Ore.  199,  148  Pac.  63,  and 
note  in  Ann.  Cas.  1913B,  1023. 

«  Richards  v.  Wilson  (Ind.),  112  N. 
E.  780;  Marshall  v.  Marshall,  156  Ky. 
20,  160  S.  W.  775,  51  L.  R.  A.   (N. 
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§  504.  Constructive  implied  trust.^ — A  constructive  trust 
is  not  within  the  statute  of  frauds  and  may,  therefore,  rest  in 
parol  even  as  to  land.' 


0 


§  505.     Resulting  trusts. 

§  506.  Rights,  powers  and  liabilities  of  trustees. — A  trus- 
tee can  not  buy  his  own  property  for  purposes  of  the  trust  ;^®  nor 
has  he  any  right,  as  against  the  beneficiary,  to  obtain  the  trust 
property  for  himself.^^ 

§  508.  Trustees  entitled  to  recover  money  advanced  and 
to  reasonable  compensation. — At  common  law,  in  England, 
the  general  rule,  in  the  absence  of  any  provision  in  the  trust  in- 
strument or  contract,  is  that  the  trustee  is  not  entitled  to  compen- 
sation ;  but,  in  this  country,  it  is  the  custom  in  most  jurisdictions 
to  allow  commissions  and  reasonable  compensation  even  though 
there  is  no  provision  to  that  effect  in  the  trust  instrument  and  no 
statute  so  providing/*  The  trustee  may,  of  course,  waive  his 
right  to  commissions  or  other  compensation,  and  such  waiver  is 
binding  on  his  legal  representatives^ 


18 


§  509.  Powers  of  trustee. — A  trustee's  powers  and  duties 
other  at  least  than  the  ordinary  general  powers  and  duties  incident 
to  the  office  or  relation,  depend  largely  upon  the  provisions  of  the 
trust  instrument  or  declaration,  and,  in  some  instances,  upon  the 
order  of  court. ^*  As  a  general  rule  where  there  are  joitit  trustees, 


S.)  1208»  and  note ;  Isenberg  v.  Hunt- 
ington &c  Lumber  Co.,  62  Pa.  Super, 
a  491. 

^As  to  what  is  necessary  or  suf- 
ficient to  establish  a  constructive  or 
resulting  trust  see  note  in  Ann.  Cas. 
1916D,  1194. 

^Westphal  v.  Heckman  (Ind.),  113 
N.  E.  299;  0*Day  v.  Annex  Realty 
Ca  (Mo.),  191  S.  W.  41. 

•American  Min.  Co.  v.  Trask,  28 
Idaho  642,  156  Pac.  1136;  Belcher  v. 
Young,  90  Wash.  303,  155  Pac.  1060. 

"Cornet  v.  Cornet,  269  Mo.  298, 
190  S.  W.  333, 

"Sunny  Brook  Zinc  &c.  Co.  v. 
Metzler,  231  Fed.  304. 

"Leach  v.  Cowan,  125  Tenn.  182. 
140  S.  W.    1070,   Ann.    Cas.    1913C, 


188,  and  note,  showing  in  what  states 
this  rule  obtains,  either  by  custom  or 
under  statute,  and  in  what  states  a 
trustee  is  not  entitled  to  compensa- 
tion. See  also  Sartor  v.  Newberrj' 
Land  &c.  Co.,  104  S.  Car.  184,  88 
S.  E.  467  (entitled  to  commission  but 
not  for  other  compensation  except 
under  order  of  court). 

13  Cook  V.  Stockwell,  206  N.  Y.  481, 
100  N.  E.  131.  Ann.  Cas.  1914B,  491, 
and  note. 

1*  Merchants*  Loan  &c.  Co.  v. 
Northern  Trust  Co.,  250  111,  86,  95 
N.  E.  59,  45  L.  R.  A.  (N.  S.)  411, 
and  note  (investment  in  real  estate 
and  in  foreign  jurisdictions)  ;  Kelly 
V.  Anderson,  173  Ky.  298,  190  S.  W. 
1101;  True  Real  Estate  Co.  v.  True 
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all  must  usually  unite  in  the  execution  of  a  contract  or  power 
under  the  trust.*' 

§  510.  Personal  liability  of  trustee.— ^A  trustee  must  act 
in  good  faith  and  exercise  reasonable  care  and  diligence,  but 
when  he  has  done  this,  and  his  act  is  within  his  authority  as  trus- 
tee, he  is  not  ordinarily  liable  personally  for  any  loss**  although 
he  may  be  personally  liable  where  he  has  used  or  invested  the 
property  individually  or  contrary  to  statute,  improperly  surren- 
dered control  of  it,  or  deposited  it  in  his  own  name  or  the  like.*^ 
So,  as  will  be  shown  in  another  section,  he  may  be  personally  lia- 
ble on  contracts  made  in  his  own  name  or  without  and  beyond 
the  scope  of  his  authority  as  trustee.** 

§  510a.   When  trustee^s  contract  binds  estate  or  cestui  que 

trust.**    ' 

§511.  When  trustee  is  personally  liable. — As  a  general 
rule,  where  a  contrary  intention  is  not  clearly  manifested,  a  trus- 
tee is  personally  liable  on  contracts  made  in  his  own  name.*^  This 
general  rule  applies  to  a  covenant  in  a  deed  executed  by  a  trustee. 
According  to  the  weight  of  authority  he  is  personally  liable 
thereon  even  though  he  describes  himself  as  trustee  or  the  like,  but 
is  not  personally  liable  where  he  has  authority  and  it  clearly  ap- 
pears that  it  was  not  intended  to  bind  him  personally.**  A  con- 
tract made  by  a  trustee  with  himself,  in  violation  of  the  trust,  is 

(Maine),  99  Atl.  627;  Hill  v.  Moors,  Ala.  44.  58  So.  423,  45  L.  R.  A.  (N. 

224  Mass.  163.  112  N.  E.  641 ;  Ogden  S.)  In,  Ann.  Cas.  1915C,  47  and  note 

V.  Allen,  225   Mass.  595,   114  N.  E.  on  pages  51-54.     See  also  Comet  v. 

862;  In  re  Frost's  Estate,  96  Misc.  Comet,  269  Mo.  298,  190  S.  W.  333. 

122,  159  N.  Y.  S.  613 ;  In  re  Keane.  "  Philip  Carey  Co.  v.  Pingree,  223 

95  Misc.  25,  160  N.  Y.  S.  200;  Lcsesne  Mass.  352.  Ill  N.  E.  857;  Feldman 

V.  Cheves  (S.  Car.),  90  S.  E.  37;- In-  v.  Preston   (Mich.),  160  N.  W.  655. 

temational    Trust    Co.    v.    Preston  See  also  post,  S  511. 

(Wyo.),  156  Pac  1128.  "Holden  v.  Circleville  &c.  Co.,  216 

^*  Hoosier  Min.  Co.  v.  Union  Trust  Fed.  490,  132  C.  C.  A.  550,  Ann.  Cas. 

Co.,   173   Ky.  505,    191    S.   W.   305;  1916D.  443n;  Cathcart  v.  Matthews. 

Striker  v.  Daly,   175  App.  Div.  620,  105  S.  Car.  328,  89  S,  E.  1021 ;  In  re 

162  N.  Y.  S.  527;  Andrews  v.  Kirk,  Mendel's  Will.  164  Wis.  136,  159  N. 

160  N.  Y.  S.  434.     See  also  Page  v.  W.   806    (ratification   by   cestui    que 

Gillett,  26  Colo.  App.  204,  141   Pac.  trust). 

866.  20  Parr  v.  Leahy,  217  Mass.  438,  105 

"Willis  V.  Braucher,  79  Ohio  St.  N.    E,    445;     Feldman    v.     Preiton 

290,  87  N.  E.  185,  44  L.  R.  A.   (N.  (Mich.),  160  N.  W.  655. 

S.)  873,  and  note,  16  Ann    Cas.  66;  ^^  Ivey  v.  Vaughan,  93  S.  Car.  203, 

note  in  Ann.  Cas.  1915C,  50.  76  S.  E.  464,  43  L.  R.  A.   (N.   S.) 

IT  Chancellor    v.     Chancellor,     177  Zll  and  note,  Ann.  Cas.  1914D,  900n. 
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enforcible  against  him.**  A  trustee  may  also  be  personally  liable 
for  losses  caused  by  negligence  or  lack  of  authority  in  making  in- 
vestments, and  where  he  deposits  money  in  his  own  name,  but  not 
ordinarily  where  the  deposit  is  temporary  and  to 'the  credit  of  the 
trust  estate  and  he  uses  reasonable  and  ordinary  care  under  the 
circumstances.**  So,  an  order  of  court  may  sometimes  protect 
him." 

§512.  Executors  and  administrators  —  Authority  gen- 
erally.— Neither  a  corporation  nor  an  individual  can  be  and 
act  as  executor  except  by  appointment,  and  in  such  relation,  either 
one  is  governed  by  the  laws  of  the  state  and  orders  of  the  state 
court.**  The  powers  and  obligations  of  an  executor  or  adminis- 
trator are  determined  or  defined  and  limited  by  the  will  or  statute, 
and  he  has,  in  general,  no  implied  powers  beyond  such  as  are 
necessary  to  effectuate  the  powers  expressly  conferred.** 

§  513.  Power  to  bind  estate  by  contract — Illustrative 
cases. — An  executor  or  administrator,  in  the  absence  of  au- 
thority by  will  or  statute,  can  not  bind  the  estate  to  pay  an  attor- 
ney a  certain  sum  or  a  contingent  fee  to  prosecute  an  action  or 
assist  in  settling  the  estate,*^  but  the  courts  will  usually  allow  a 
reasonable  sum  for  necessary  attorney's  fees.**  Reasonable 
funeral  expenses  are  usually  made  payable  out  of  the  estate  by 
statute,**  and  such  reasonable  expenditures  for  a  tombstone  or 
monument  are  usually  classed  as  funeral  expenses.*®     A  me- 

•'Ennis  v.  New  World  Life  Ins.  mit   to   arbitration   matters   in   con- 
Co.  (Wash.)f   165  Pac.  1091.  troversy  relative  to  the  estate:   Mur- 

^  Chancellor  v.  Chancellor,  177  Ala.  ray  v.  Hawkins,  144  Ga.  613,  87  S. 

44,  58  So.  423.  45  L.  R.  A.  (N.  S.)  E.    1068,     He   has    no   authority   to 

1,  and  note,  Ann.  Cas.  1915C,  47,  and  waive  rights  of  beneficiaries  to  un- 

note;  Willis  v.  Braucher,  79  Ohio  St.  paid  portions  of  a  claim  in  favor  of 

290,  87  N.  E.  185,  44  L.  R.  A.   (N.  estate:     Tustin    v.    Philadelphia    &c. 

S.)  873,  and  elaborate  note,  16  Ann.  Iron  Co.,  250  Pa.  425,  95  Atl.  595. 

Cas.  66.    See  also  American  Bonding  27  in  re  Hunger's  Estate,  168  lowq 

Co.  v.  Richardson,  214  Fed.  897,  131  372,  150  N.  W.  447,  Ann.  Cas.  1917B, 

C.  C  A.  565.  213,  and  note. 

«*  Note  in   44  L.   R.   A.    (N.   S.)  «8  Evan's  Admr.  v.  McVey,  172  Ky. 

W,  etseq.  1,   188  S.  W.   1075;   In  re  Nocton'a 

"Fellows     V.     First     Nat.     Bank  Estate,  162  N.  Y.  S.  215. 

(Mich.),  159  N.  W.  335.  «»  Golden  Gate  Undertaking  Co.  v. 

» In  re  Hunger's  Estate,  168  Iowa  Taylor,  168  CaL  94,  141  Pac.  922,  52 

372,  150  N.  W.  447,  Ann.  Cas.  1917B,  L.  R.  A.  (N.  S.)  1152  and  note,  Ann. 

213iL    Sec  also  Jahp  v.  Bradley,  185  Cas.  1915D,  742n. 

Ill  App.  215 ;  Rosenberg  v.  Jefferson,  *^  In  re  Lester's  Estate,  169  Iowa 

98  Misc.  616,  163  N.  Y.  S.  157.     In  15,  150  N.  W.  1033,  Ann,  Cas.  1917B, 

Georgia  administrators  may  in  good  255,  and  note, 
faith  and  with  proper  prudence  sub- 
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chanic's  lien  can  not  be  taken  and  enforced  for  materials  fur- 
nished under  a  contract  with  an  administrator  to  finish  a  building 
begun  by  his  intestate,  where  the  statute  authorizes  such  a  lien 
only  for  materials  furnished  under  contract  with  the  owner  or 
proprietor  or  his  agent.*^ 

§  517.  Powers  given  by  will.— An  executor  may  be  given 
power  under  a  will  to  sell  real  estate  ;**  and  this  power  will  be  im- 
plied when  the  duties  imposed  on  the  executor  can  not  be  per- 
formed without  making  a  sale.**  While  it  can  not  ordinarily  be 
delegated  when  it  is  not  mandatory  and  special  confidence  appears 
to  be  placed  in  the  person  named,  the  power  of  sale  given  execu- 
tors in  a  will,  even  if  not  mandatory,  is  deemed  to  have  been  so 
coupled  with  an  interest,  where  the  active  and  continuing  duty  of 
managing  the  property  and  making  disposition  of  it,  is  invested  in 
the  executors,  that  the  survivor  may  exercise  such  power  of  sale.'* 

§  518.  Liability  when  estate  is  benefited. — Contracts  of 
executors  or  administrators,  although  made  in  the  interest  or  for 
the  benefit  of  the  estate,  if  made  upon  a  new  and  independent 
consideration  between  their  promisee  and  themselves,  are  their 
personal  contracts  and  do  not  bind  the  estate  even  when  they  are 
designated  as  such  representatives.** 

§  519.  Personal  liability. — An  administrator  may  render 
himself  personally  liable  when  he  contracts  in  his  own  name,  even 
though  he  describes  himself  as  administrator  or  executor.**  And 
an  administrator  or  executor  may  be  personally  liable  on  his  cov- 


**  Dolce  V.  Benton  County  Lumber 
Co.,  114  Ark.  1,  169  S.  W.  Ill,  52  L. 
R.  A.  (N.  S.)  870n.  As  to  power  to 
borrow  money  and  mortgage  or 
pledge  assets  of  the  estate  as  security, 
see:  Solomon  v.  Altenborough,  L.  R. 
(1912)  1  Ch.  Div.  451,  Ann.  Cas. 
1912C,  975,  and  note. 

82Haggin  v.  Straus,  148  Ky.  140, 
146  S.  W.  391,  50  L.  R.  A.  (N.  S.) 
642,  and  note. 

ssHilles  V.  Hilles  (Del.  Ch.),  98 
Atl.  296.  See  also  Broadhurst  v. 
Mewborn,  171  N.  Car.  400,  88  S.  E. 
628;  Sherwood  v.  McLaurin,  103  S. 
Car.  370,  88  S.  E.  363. 

8*  Wilson  V.  Snow,  228  U.  S.  217, 
57  L.  ed.  807,  ZZ  Sup.  Ct.  487,  50  L. 
R.  A,   (N.  S.)  604,  and  note.     See 


also  At2xnger  v.  Berger,  151  Ky.  800, 
152  S.  W.  971,  50  L.  R.  A.  (N.  S.) 
622.  And  this  is  so  where  it  is  at- 
tached to  the  office  rather  than  con- 
ferred in  personal  confidence:  Wal- 
lace V.  Foxwell  250  111.  616,  95  N.  E. 
985,  50  L.  R.  A.  (N.  S.)  632n.  But 
compare  Aldred  v.  Sylvester,  184  Ind. 
542,  111  N.  E.  914. 

«  Jahp  v'.  Bradley.  185  111.  App,  215. 
See  also  Golden  Gate  Undertaking 
Co.  V.  Taylor,  168  Cal.  94,  141  Pac 
922,  52  L.  R.  A.  (N.  S.)  1152  and 
note,  Ann.  Cas.  1915D,  742n ;  O'Kelly 
V.  McGinnis,  141  Ga.  379,  81  S.  E, 
197  (no  authority  to  bind  estate  for 
money  borrowed  for  its  benefit), 

S'J  Post  %  2835. 
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enants  in  a  deed,  unless  the  intent  to  exclude  it  clearly  appears.*'^ 
So,  he  has,  ordinarily  at  least,  no  authority  to  carry  on  the  busi- 
ness of  the  deceased,  for  this  right  or  authority  does  not  pass  to 
him  under  the  law ;  and,  where  he  does  so  without  authority  he 
is  personally  liable."®  But  merely  completing  a  contract  for  as- 
sumption of  a  mortgage  by  exchange  of  deeds  under  authority  of 
court  after  death  of  the  grantee  does  not  make  the  administrator 
personally  liable.** 

§  522.  Guardians — ^Authority  generally. — ^A  guardian  can 
not  sell  his  ward's  land  except  under  order  of  court;*®  nor  can 
he,  ordinarily,  without  such  order,  create  a  lien  thereon  by  con- 
tract for  labor  and  improvements.*^  It  seems  that  a  guardian 
may  lease  his  ward's  real  estate  without  an  order  of  court  unless 
it  is  required  by  statute,  during  the  existence  of  the  guardianship 
and,  perhaps,  for  so  long  as  the  ward  remains  an  infant,  but  not 
longer.**  Under  some  statutes,  especially  in  the  case  of  oil  and 
gas  leases,  the  lease  by  the  guardian  may  extend  even  beyond 
the  minority  of  his  ward.** 

§  524.  Personal  liability  of  guardian. — A  guardian  is  lia- 
ble, in  general,  for  the  ward's  estate  so  far  as  it  comes  into  his 
hands  or  could  have  been  recovered  by  him  by  ordinary  care  and 
diligence.**  Equity  requires  the  utmost  good  faith  on  the  part  of 
the  guardian  in  transactions  with  his  ward.*' 

"  Ivey  V.  Vaughan,  93  S.  Car.  203,  *«  Bettes  v.  Brower,  184  Fed.  342. 

76  S.  E.  464,  43  L.  R.  A,    (N.  S.)  See  also  Rogers  v.  Harris  (Tex.  Civ. 

377,  and  note,  Ann.  Cas.  1914D,  900,  App.),  171  S.  W.  809. 

and  note.  *»  Mallen  v.  Ruth  Oil  Co.,  230  Fed. 

'*  Western    Newspaper    Union    v.  497;  Cabin  Valley  Min,  Co.  v.  Hall 

Thurmond,  27   Okla.   261,    111    Pac  (Okla.),  155  Pac.  570,  L.  R.  A.  1916F, 

204,  Ann,  Cas.  1912B,  727,  arid  note.  493.     See  also  McCreary  v.  Billing, 

See  also  Succession  of  Hawkins,  139  176  Ala.  314,  58  So.  311,  Ann.  Cas. 

La.  228,  71  So.  492.    See  as  to  liability  1915A,  561n.     But  order  of  court  is 

for  payment  of  inheritance  or  sue-  held  necessary  in  Daniels  v.  Charles, 

cession  tax:   In  re  Meyer,  209  N.  Y.  172  Ky.  238,  189  S.  W.  192. 

386,  103  N.  E.  713,  L.  R.  A.  1915C,  **Dunleavy    v.    Mayfield    (Okla.), 

015,  and  note,  Ann.  Cas.  1915A,  263,  155  Pac.  1145;  Brewer  v.  Perryman 

and  note.  (Okla.),  162  Pac.  791.    As  to  liability 

*•  Clarke  v.  Johnson,  164  Wis.  461,  for  losses   from  investments  or  dc- 

160  N.  W.  180.  posits,  see  note  in  44  L.  R.  A.  (N. 

^Drennan  v.  Harris   (Okla.),  161  S.)   873. 

Pac  781.  «  Pevehouse  v.  Adams  (Okla.),  153 

"Lee  V.  Tonsor  (Okla.),  161  Pac  Pac.  65.     See  also  Daniel  v.  Tolon 

8W.     See  also  Little  v.  West,  145  Ga.  (Okla.),  157  Pac  756. 
563,  89  S.  E.  682. 
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§  527.  Receivers — ^Authority  generally. — ^A  receiver  rep- 
resents all  interests  and,  under  direction  of  the  court,  has  charge 
of  the  property  for  the  benefit  of  all  concerned.*^  As  a  general 
rule,  he  is  not  bound  to  perform  existing  executory  contracts  of 
the  owner  of  the  estate  for  which  he  is  appointed,  and  subject  to 
the  order  of  the  court,  he  may  usually  elect  whether  to  perform  or 
repudiate,  but  the  court  may  order  performance  in  a  proper  case.*^ 
So,  where  cars  were  purchased  by  persons  who,  without  authority, 
assumed  to  act  as  receivers,  it  was  held  that  a  receiver  who  took 
possession  of  the  railroad  under  a  valid  appointment  was  bound 
to  elect  within  a  reasonable  time  and  could  not  retain  them  there- 
after without  paying  the  contract  price  remaining  unpaid.**  A 
corporate  receiver,  unless  authorized  by  the  court,  usually  has  no 
authority  to  make  any  binding  agreement  modifying  or  abrogating 
contracts  between  the  corporation  and  a  third  person.*® 

§528.    Receiver's  contracts .  under  order  of  court. — ^An 

agreement  made  with  receivers,  approved  by  the  court,  is  re- 
garded as  an  agreement  with  the  court  and  the  court  may  order  it 
complied  with  by  summary  process  without  an  independent  suit 
brought  by  a  party  to  enforce  it.**®  An  order  authorizing  a  re- 
ceiver to  borrow  certain  sums  of  money  to  carry  on  the  business 
does  not  entitle  him  to  purchase  goods  on  credit.'^ 

■ 

§  529.    Receivers'  certificates." 

I  530.     Personal   liability   of   receiver. — A   receiver   may 
render  himself  personally  liable  by  contracting  in  his  own  name, 


*«Marcovich  v.  O'Brien  (Ind. 
App.),  114  N.  E.  100;  Bull  v.  Inter^ 
national  Power  Co.  (N.  J.  Ch.),  98 
Atl.  382.  A  receiver  of  a  corpora- 
tion derives  his  authority  and  posses- 
sory rights  in  its  property  from  the 
court  and  not  from  the  corporation: 
Underhill  v.  Rutland  R.  Co.  (Vt.), 
98  Atl.  1017.  See  as  to  his  title  and 
rights  acquired :  Black  v.  Manhattan 
Trust  Co.;  213  Fed.  692;  In  re 
Farmers'  &c  Bank  (Mich.),  160  N. 
W.  601 ;  Payne  Hardware  Co.  v.  In- 
ternational Harvester  Co.  110  Miss. 
783,  70  So.  892.  And  see  as  to  right 
to  take  possession  from  property  of 
stranger,  note  in  47  L.  R.  A.  (N. 
S.)  744-758. 

*^In      re      Newdigate      Colliery, 


Limited,  L.  R.  (1912)  1  Ch.  Div.  468. 
Ann.  Cas.  1912C,  945,  and  note. 

*®  Crawford  v.  Gordon,  88  Wash. 
553,  153  Pac.  363,  L.  R.  A.  1916C, 
516,  and  note. 

*®  St.  Joseph  Gras  Co.  v.  Barker, 
243  Fed.  206. 

'^^^In  re  Hollingsworth  &  Whitney 
Co.,  242  Fed.  753,  citing  Walton  v. 
Johnson,  15  Sim.  397;  American  &c 
Co.  V.  Baltimore  &c.  Co.,  124  Fed. 
866,  877,  62  C.  C.  A.  397. 

^*- Haines  v.  Buckeye  Wheel  Co., 
224  Fed.  289,  139  C.  C.  A.  525. 

52  Title  Ins.  &c  Co.  v.  California 
Development  Co.,  171  Cal.  227,  152 
Pac  564;  Hewitt  v.  Walters,  21 
Idaho  1,  119  Pac.  705,  Ann.  Cas. 
1913C,  35,  and  note;   Stacy  v.   Mc- 
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even  though  he  describes  himself  as' J^ejeej^er.'*  But  it  is  held 
that  he  does  not  become  personally  liable  on.a'tiote  given  without 
authority,  in  the  absence  of  fraud  or  conceaW^ftl,  .where  there  is 
no  agreement  or  intention  to  assume  such  liability..'^*  And  he  is 
not,  ordinarily,  at  least  where  the  employment  is  authorized  by 
order  of  court,  personally  liable  for  attorney's  fees,  'and^tbe  at- 
torney must  look  for  his  compensation  to  the  allowance']\4'bich 
may  be  made  by  the  court."  *\;V   , 

§  532.     Other  persons  occup3dng  fiduciary  relations — ^Pro- ' 
meters." 

§  533.  Personal  liability  of  promoter — Right  to  compen- 
sation." 

§  534.  Other  persons  occupying  fiduciary  relations — Di- 
rectors of  corporations. — Many  recent  cases  illustrate  and 
enforce  the  general  rule  that  directors  occupy  a  fiduciary  relation 
to  their  corporation  and  stockholders,  and  must  use  the  utmost 
good  faith  in  dealing  with  them."  But  the  weight  of  authority 
is  to  the  effect  that,  in  the  absence  of  special  trust  and  confidence, 
directors  do  not  sustain  such  a  fiduciary  relation  to  a  stockholder 
in  purchasing  stock  from  him  as  to  require  a  voluntary  disclosure 
of  information.**^ 


Xicholas,  76  Ore.   167,  144  Pac  96, 

148  Pac.  67. 

*'Guimarin  v.  Southern  Life  &c. 
Co.  (S.  Car.),  90  S.  E.  319. 

»«In  re  Wilson's  Estate,  252  Pa. 
372,  97  Atl.  453. 

"  Willett  V.  Janccke,  85  Wash.  654, 

149  Pac.  17,  Ann.  Cas.  1917B,  351n. 
As  to  liability  for  loss  of  money  de- 
posited, see  note  in  45  L.  R.  A.  (N. 
S.)  17.  As  to  liability  for  rent,  see 
note  in  Ann.  Cas.  1916E,  818. 

**  Tanner  v.  Sinaloa  Land  &c.  Co., 
43  Utah  14,  134  Pac.  586,  Ann.  Cas. 
1916C,  100,  and  note. 

"  [Main  section  quoted  in  Jarvis  v. 
Great  Bend  Oil  Co.  (Okla.),  168  Pac. 
450,  454.1 

^  M  Rowland  v.  Com,  232  Fed.  35, 
146  C.  C  A.  227;  In  re  Allen-Foster- 


Willett  Co.  (Mass.),  116  N.  E. 875 ;  H. 
B.  Cartwright  &  Bro.  v.  United  States 
Bank  &c.  Co.  (N.  Mex.),  167  Pac. 
436;  Thomas  v.  Matthews  (Ohio  St.), 
113  N.  E.  669,  L.  R.  A.  1917A,  1068, 
and  note;  Timme  v.  Kopmeier,  162 
Wis.  571,  156  N.  W.  961,  L.  R.  A. 
1916D,  1114.  See  also  H.  C  Girard 
Co.  V.  Lamoureux  (Mass.),  116  N. 
E.  572;  Bowditch  v.  Jackson  Co.,  76 
N.  H.  351,  82  Atl.  1014,  L.  R.  A. 
1917A,  1174,  Ann.  Cas.  1913A,  366n; 
Corry  v.  Barre  Granite  &c.  Co.  (Vt.), 
101  Atl.  38.  See  also  Stein  f eld  v. 
Nielsen,  15  Ariz.  424,  444,  139  Pac. 
879,  888;  Allen  v.  Hyatt,  (1914)  17 
D.  L.  R.  (Eng.)  7,  30  L.  T.  444. 

w  Shaw  V.  Cole  Mfg.  Co.,  132  Tenn. 
210,  177  S.  W.  479,  L.  R.  A.  1916B, 
706,  and  note. 
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§.??JflL'*.  'Power  of  private  corporation  to  contract  generally. 

^ — Tjie'jxjwer  of  a  corporation  to  contract  is  usually  restricted  to 

.'.  qiby  the  purposes  for  which  it  is  created,  but  it  generally  has  all 

*'  *'  .'"the  reasonably  necessary,  or  ordinary  and  usual,  powers  required 

*•    to  carry  out  or  further  such  purposes,  whether  expressly  given  or 

not,  in  the  absence  of  prohibition,  express  or  implied.^ 

§  542.  Incidental  and  implied  powers. — As  a  general  rule 
corporations  have  all  powers,  within  the  fair  intent  and  purpose  of 
their  creation,  which  are  reasonably  necessary  or  suitable  and 
proper  to  give  effect  to  the  powers  expressly  granted,  so  long  as 
they  do  not  violate  the  charter,  statute  or  public  policy  of  the 
state.*  "Implied  powers,  in  corporations,  are  presumed  to  exist 
only  to  the  extent  that  may  be  necessary  to  enable  such  bodies 
to  carry  out  the  express  powers  granted,  and  to  accomplish  the 

1  Simmons    Nat.    Bank    v.    Dilley  Monroe,  57  Ind.  App.  136,  106  N.  E. 

Foundry  Co.,  95  Ark.  368,  130  S.  W.  538. 

162 ;  Gregg  v.  Little  Rode  Chamber  ^  Simmons  Nat.  Bank  v.  Dilley 
of  Commerce,  120  Ark.  426.  179  S.  Foundry  Co.,  95  Ark.  368,  130  S.  W. 
W.  658,  L.  R.  A.  1916B,  1006,  Ann.  162 ;  S.  O.  &  C.  Co.  v.  Ansonia  Water 
Cas.  1917C,  784  (Chamber  of  Com-  Co.,  83  Conn.  611,  78  Atl.  432;  Mc- 
merce  may  grant  subsidy)  ;  National  Adow  v.  Kansas  City  &c  R.  Co.,  96 
Union  v.  Keefe,  263  111.  453,  105  N.  Kans.  423,  151  Pac.  1113,  L.  R.  A. 
E.  319,  Ann.  Cas.  1915C,  271;  Eastern  1917B,  1158n;  German  Corp.  v.  Ne- 
111.  State  Normal  School  v.  Charles-  gaunee  German  Aid  Soc,,  172  Mich, 
ton,  271  111.  602,  111  N.  E.  573;  Mar-  650,  138  N.  W.  343;  State  v.  Vander- 
shalltown  Stone  Co.  v.  Des  Moines  bilt  University,  129  Tenn.  279,  164  S. 
Brick  Mfg.  Co.,  149  Iowa  141,  126  N.  W.  1151;  National  Mercantile  Co.  v. 
W.  190;  Doty  v.  American  Tel.  &c.  Mattson,  45  Utah  141,  143  Pac.  223. 
Co..  123  Tenn.  329.  130  S.  W.  1053,  See,  for  instances :  Young  v.  United 
Ann.  Cas.  1912C,  167n ;  State  v.  Van-  Zinc  Co.,  194  Fed.  461 ;  La  Salle  &c 
derbilt  University,  129  Tenn.  279,  164  Coal  Co.  v.  Sanitary  Dist,  260  111. 
S.  W.  1151;  American  Mfg.  Co.  v.  423,  103  N.  E.  175;  Cox  v.  Baltimore 
O.  C.  Frey  Hardware  Co.  (Tex.  Civ.  &c.  R.  Co.,  180  Ind.  495,  103  N.  E. 
App.),  180  S.  W.  956  (hardware  com-  337,  50  L.  R.  A.  (N.  S.)  453n;  Mutual 
pany  may  contract  for  advertising  Life  Ins.  Co.  v.  Board,  115  Va.  836, 
scheme  in  furtherance* of  usual  busi-  80  S.  E.  565,  L.  R.  A.  1915F,  979n. 
ness) ;  Jacobs  v.  Wisconsin  Nat.  Life  For  powers  not  implied  or  incidental, 
Ins.  Co.,  162  Wis.  318,  156  N.  W.  159.  see :  Calumet  &c  Dock  Co.  v.  Conk- 
While  a  corporation  may  not  exceed  ling,  273  111.  318,  112  N.  E.  982,  L.  R. 
the  rights  and  powers  it  might  have  A.  1917B,  814n;  Planters  &c.  Oil  Co. 
under  the  statute  providing  for  incor-  v.  Guaranty  State  Bank  (Tex.  Civ. 
poration,  its  authority  may  be  re-  App.),  188  S.  W.  3S;  National  Car 
stricted  by  adopting  articles  of  in-  Advertising  Co.  v.  Louisville  &c.  R. 
corporation  curtailing  such  powers:  Co..  110  Va.  413,  66  S.  E.  88,  24  L. 
Seamless   Pressed   Steel  &c   Co.   v.  R.  A.  (N.  S.)  1010,  and  note. 
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purpose  of  their  creation ;  and  an  incidental  power  may  be  defined 
to  be  one  that  is  directly  and  immediately  appropriate  to  the  ex- 
ecution of  the  specific  power  granted,  and  not  one  that  has  merely 
some  slight  or  remote  relation  to  it,"* 

§  543.     Implied  contracts.* 

§  544.  Seal. — Although  the  corporate  seal  is  not  essential 
to  the  validity  of  a  chattel  mortgage  executed  by  a  corporation  it 
is  not  presumed  to  be  the  act  of  the  corporation  where  there  is  no 
seal,  and  the  party  relying  on  it  must  show  that  the  executing 
oflScer  was  authorized ;  hence  it  is  inadmissible  in  evidence  against 
the  corporation  without  such  preliminary  proof.* 

§  545.    Power  to  take  and  hold  land/ 

§  546.  Power  to  take  by  a  mortgage  and  to  mortgage  real 
estate. — It  is  usually  within  the  power  of  a  corporation  to 
borrow  money  to  carry  out  the  purposes  for  which  it  is  organ- 
ized,' and,  where  this  power  exists,  the  corporation  also  has 
power,  as  a  general  rule,  to  mortgage  its  real  estate  to  secure  the 
same  or  other  indebtedness  which  it  is  authorized  to  incur.® 

§  547.  Power  to  hold  and  convey  personal  and  real  prop- 
erty.®— In  the  absence  of  any  prohibition  or  injury  to  cred- 
itors, a  corporation  may  purchase  its  own  stock.*® 

'  Robert  Gair  Co.  v.  Columbia  Rice  see :    Cannon  v.  Gorham,  136  Ga.  167, 

Packing  Co..  124  La.  193,  50  So.  8.  71  S.  E.  142,  Ann.  Cas.  1912C,  39,  and 

^A  business    corporation    may   be  note, 

bound   by   an    implied    contract   the  •  Cross  v.   Seaboard   Air   Line   R. 

same,  in  general,  as  a  natural  person:  Co.  (N.  Car.),  90  S.  E.  14  (may  take 

Apsey  V.  Chattel  Loan  Co.,  216  Mass.  an   estate   in    fee) ;    Clarksburg   &c. 

364,   103   N.    E.   899.     But   compare  Land  Co.  v.  Davis  (W.  Va.),  86  S. 

Cushion  Heel  Shoe  Co.  v.  Hartt,  181  E.  929. 

Ind,  167,  103  N.  E.  1063,  SO  L.  R,  A.  nVelliver   v.    Coate    (Ind.   App.), 

(N.  S.)  979n.     As  to  action  on  im-  114  N.  E.  775. 

plied  contract  to  return  property  or  ®  In    re    Federal    Contracting    Co., 

place  parties  in  statu  quo  where  con-  212    Fed.    696,    129    C.    C.    A.    232 ; 

tract  is   ultra    vires,    see:    Crowder  Osborn  v.  Detroit  Kraut  Co.  (Mich.), 

State  Bank  v.  Aetna  Powder  Co.,  41  160  N.  W.  442. 

Okla.  394,   138   Pac,   392.   L.   R.   A.  » See  post,   §§  2832,  2833.     As  to 

1917A,  1021,  and  extended  note.  who  may  question  the  power  to  take 

'First     Nat.      Bank     v.      Clifton  or  hold  property,   see:    Kohlruss   v. 

Armory  Co.,   14  Ariz.  360,  128  Pac  Zachery,  139  Ga.  625,  11  S,   E.  812, 

810,  Ann.   Cas.    1915A,    1061n.     See  46  L.  R.  A.    (N.  S.)   72,  and  note, 

also  West  Penn  Chemical  &c.  Co.  v.  And  as  to  who  may  object  to  sale  of 

Prentice,  236  Fed.  891,  150  C.  C.  A.  property   as    ultra   vires,    see:     Gol- 

153;  Stauffer  v.  Koch,  225  Mass.  525,  conda  Northern  Ry.  v.  Gulf  Lines  &c. 

114  N.  E.  750    (authority  presumed  Railroad,  265  111.  194,  106  N.  E.  818, 

when    instrument    bears    president's  Ann.  Cas.  1916A,  833,  and  note, 

signature   and    corporate    seal).     As  ^^^West  Penn.  Chemical  &c.  Co.  v. 

to  what  is  a  sufficient  corporate  seal,  Prentice,  236  Fed.  891,  150  C.  C.  A. 
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§  548.  Power  of  one  corporaticm  to  purchase  and  hold 
stock  in  another. — As  a  general  rule  a  national  bank  has  no 
power  to  purchase  stock  in  another  corporation.^^  But  there  are 
exceptional  cases  in  which  it  may  take  the  stock  of  another  cor- 
poration/* and  it  has  been  held  that  it  may  subscribe  to  stock  in 
another  corporation  in  order  to  secure  a  desirable  banking  home.^* 

§  550.     Power  to  appoint  agent — Ratification." 

§  551.  Power  to  act  as  agent. — A  corporation  can  not 
practice  law  and  is  not  authorized  by  a  statute  providing  that  a 
corporation  may  be  organized  for  any  lawful  business.^^    A  cor- 


153;  Farmers'  Union  Mercantile  Co. 
V.  Ricketts  (Ark.),  195  S.  W.  381; 
Schulte  V.  Boulevard  Gardens  Land 
Co.,  164  Cal.  464,  129  Pac.  5&2,  44  L. 
R.  A.  (N.  S.)  156,  and  note,  Ann. 
Cas.  1914B,  1013n;  In  re  Interna- 
tional Radiator  Co.  (Del.  Ch.),  92 
Atl.  255;  Cole  v.  Cole  Realty  Co., 
169  Mich.  347,  135  N.  W.  329;  W. 
R.  Case  &c  (Zutlery  Co.  v.  Folsom 
(Tex.  Civ.  App.),  170  S.  W.  1066; 
Rowan  v.  Texas  Orchard  Develop- 
ment Co.  (Tex.  Civ.  App.),  181  S. 
W.  871.  Contra,  Steele  v.  Farmers 
&c.  Tel.  Assn.,  95  Kans.  580,  148  Pac 
661 ;  Bear  Creek  Lumber  Co.  v.  Sec- 
ond Nat.  Bank,  120  Md.  566,  87  Atl. 
1084;  Stringfellow  v.  Rosebrough 
Monument  Co.  (Mo.  App.),  196  S. 
W.  1050;  Korn  v.  Cody  Detective 
Agency,  76  Wash.  540,  136  Pac.  1155, 
50  L.  R.  A.  (N.  S.)  1073  (contrary 
to  public  policy  and  also  to  statute). 
National  bank  can  not  do  so  unless 
necessary  to  save  a  debt  to  it:  First 
Nat.  Bank  v.  Armstrong  (Ky.),  198 
S.  W.  226.  As  to  right  of  company 
to  purchase  its  own  stock  and  limita- 
tions of  the  doctrine,  see:  Lefker  v. 
Harner,  123  Ark.  575,  186  S.  W.  75, 
L.  R.  A.  1916F,  281  and  note.  See 
also,  Bowditch  v.  Jackson  Co.,  76  N. 
H.  351,  82  Atl.  1014,  L.  R.  A.  1917A, 
1174.  and  note,  Ann.  Cas.  1913A,  366n. 
11  First  Nat.  Bank  v.  Converse,  200 
U.  S.  425.  50  L.  ed.  537,  26  Sup.  Ct. 
306:  James  McCreery  Realty  Corp. 
V,  Equitable  Nat.  Bank,  203  U.  S. 
584.  51  L.  ed.  328,  27  Sup.  Ct.  782; 
Barron  v.  McKinnon,  196  Fed.  933, 
116  C.  C.  A.  483.  See  also  First  Nat. 
Bank  v.  Jenkins,  73  Misc.  277,  130  N. 


Y.  S.  947,  151  App.  Div.  893,  135  N. 

Y.  s.  un. 

12  McBoyle  v.  Union  Nat.  Bank, 
162  Cal.  277.  122  Pac.  458  (may  take 
stock  and  bonds  in  compromise  of 
disputed  claim) ;  note  in  L.  R«  A. 
1916A,  585,  586. 

12  Fourth  Nat  Bank  v.  Stahlman, 
132  Tenn.  367,  178  S.  W.  942,  L.  R. 
A.  1916A,  568n. 

^*For  instances  of  ratification  and 
estoppel,  see:  Doerr  v.  Fandango 
Lumber  Co.,  31  Cal.  App.  318,  160 
Pac.  406;  Indiana  Die  &c.  Co.  v. 
Newcomb,  184  Ind.  250,  111  N.  E. 
16;  Lindeke  v.  Scott  County  &c.  Co., 
126  Minn.  464,  148  N.  \V.  459 ;  Brown- 
ing V.  North  Missouri  Cent.  R.  Co. 
(Mo.),  188  S.  W.  143;  Miller  v. 
Sealy  Oil  Mill  &c.  Co.  (Tex.  Civ. 
App.),  166  S.  W.  1182.  For  in- 
stances in  which  there  was  held  to  be 
no  ratification  or  estoppel,  see:  In 
re  Charles  R.  Partridge  Lumber  Co., 
215  Fed.  973;  Watkins  Salt  Co.  v. 
Mulkey,  225  Fed.  739,  141  C.  C.  A. 
11 ;  Blair  v.  Brownstone  Oil  &c  Co., 
168  Cal.  632,  143  Pac  1022 ;  Lawrence 
V.  Washington  &c  Theatre  Co.,  190 
Mich.  44,  155  N.  W.  738;  Beach  v. 
Palisade  Realty  &c.  Co.,  86  N.  J.  L. 
238,  90  Atl.  1118;  Jacobus  v.  James- 
town Mantel  Co.,  211  N.  Y.  154,  105 
N.  £.  210.  See  also  as  to  ratification 
of  unauthorized  loan  made  by  agent : 
Calhoun  v.  McCrory  Piano  &c  Co., 
129  Tenn.  651,  168  S.  W.  149.  52  L. 
R.  A.  (N.  S.)  571,  and  note,  Ann. 
Cas.  1916A.  183n. 

15  In  re  (To-operative  Law  Co.,  198 
N.  Y.  479,  92  N.  E.  15,  32  L.  R.  A. 
(N.   S.)    S5n.   139  Am.   St.  839,  19 
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poration  can  not,  ordinarily,  become  a  partner,  but  it  may,  along 
with  others,  transact  business  within  the  scope  of  its  powers  and 
thereby  become  liable  on  account  of  the  fiduciary  relation  thus 
assumed;^*  and  it  may  be  authorized  by  its  charter  to  become  a 
partner,  so  that  the  question  as  to  whether  it  may  form  a  part- 
nership ordinarily  depends  on  whether  it  is  given  capacity  by 
charter  or  statute.  ^^ 

§  552.     Power  to  make  extra-territorial  contracts," 

§553.     Extra-territorial  contracts — ^What  law  governs. — 

The  method  of  transferring  corporate  stock  is  governed  by  the  law 
of  the  state  of  incorporation  even  where  the  transfer  is  made 
in  another  state/* 

§554.  Foreign  corporation  subject  to  laws  of  state  in 
which  it  seeks  to  do  business.^^ 

§  555.  Contracts  made  before  incorporation.*^ — A  corpo- 
ration is  not  bound,  in  the  absence  of  ratification  or  adoption,  or 
charter  or  statutory  liability  therefor,  by  contracts  made  by  its 
promoters  before  it  is  created.**    But  if  a  corporation  adopts  a 

Ann.  Cas.   879.     Compare,  however,  son  &  Co.,  236  Fed.  322;  Donaldson 

Creditor's    Nat    Clearing    House    v.  v.  Thousand  Springs  Power  Co.,  29 

Bannwart    (Mass.),    116  N.   E.   886.  Idaho  735,  162  Pac.  334;  Ross  v.  New 

*•  Salem-Fairfield     Tel.     Ass'n     v.  South   Farm   &c.   Co.,   191    111.  App. 

McMahan,  78  Ore.  477,  153  Pac.  788.  353;  Warren  v.  Interstate  Realty  Co., 

"  Morgan  v.   Child,  47  Utah  417,  192  111.  App.  438.     See  generally  as 

155  Pac  451;  News-Register  Co.  v.  to  the  effect  of  non-compliance  with 

Rockingham   Pub.  Co.,  118  Va.  140,  domestic   statutes    on    its    contracts: 

86  S.  E.  874.  David  Lupton's  Sons  Co.  v.  Automo- 

^*Such  contracts  do  not  necessarily  bile  Club  of  America,  225  U.  S.  489, 

constitute    "doing    business"    in    the  56  L.  ed.  1177,  32  Sup.  Ct.  711,  Ann. 

foreign  state  and  are  not  unenf ore-  Cas.  1914B,  699  and  note ;  also,  Com- 

ible  by  reason  of  not  complying  with  mercial  Nat.  Bank  v.  Jordan,  71  Fla. 

its  statutes  in  regard  to  corporations  566,  71  So.  760;  Thomas  Cusack  Co. 

doing    business     therein:       Mitchell  v.  Ford,   138  La.   1096,  71   So.   196; 

Wagon  Co.  v.  Poole,  235  Fed.  817,  149  Morgan  Bros.  v.  Dayton  Coal  &c  Co.. 

C  C  A.   129;    Puffer   Mfg.   Co.   v.  134  Tenn.  228,  183  S.  W.  1019. 

Kelly  (Ala.),  73  So.  403;  W.  T.  Raw-  ^x  [Main   section   quoted   in    Mori- 

leigh  Medical  Co.  v.  Holcomb  (Ark.),  arity  v.  Meyer,  21  N.  Mex.  521,  157 

191  S.  W.  215;  M.  E.  Smith  &  Co.  Pac.  652,  L.  R.  A.  1916E,  1165,  1167.] 

V.  Dickinson,  81  Wash.  465,  142  Pac  22  Sumner-May     Hardw.     Co.     v. 

1133.    Compare  Citizens  Nat.  Bank  v.'  Scally    (Fla.),  62   So.  900;   Atlantic 

Buckhcit,  14  Ala.  App.  511,  71  So.  82,  City  R.  Co.  v.  Wood,  78  N.  J.  Eq. 

72  So.  1019.  298,  81  Atl.  1132;  Moriarity  v.  Meyer, 

"Husband  v.  Linchan,  168  Ky.  304,  21  N.  Mex.  521,  157  Pac.  652,  L.  R. 

181  S.  W.  1089.  A.  1916E,  1165;  Weathersby  v.  Texas 

*®Dalton    Adding    Mach.    Co.    v.  &c.   Lumber   Co.    (Tex.   Civ.   App.), 

State  Corp.  Com..  213  Fed.  889 ;  Lass-  146  S.  W.  243,  180  S.  W.  735 ;  Tanner 

well  Land  &  Lumber  Co.  v.  Lee  Wil-  v.  Sinaloa  Land  &c.  Co.,  43  Utah  14, 

lOS 


§  556] 


CONTRACTS 


[1  Supp. 


contract  made  by  its  promoters  for  it  and  obtains  the  benefit 
thereof,  it  assumes  also  the  obligations  and  burdens.^* 

§  556.  Ultra  vires — Dififercnt  meanings  of  term. — Ultra 
vires  contracts  include  those  within  the  purposes  contemplated 
by  the  articles  of  incorporation  when  they  are  beyond  the  limita- 
tion of  the  charter  powers  as  well  as  those  entirely  without  the 
general  scope  and  purpose  of  the  charter  privileges  and  objects." 

§  557.  Recovery  where  ultra  vires  contract  has  been  per- 
formed by  t>arties. — Nearly  all  the  authorities  agree^n  hold- 
ing that  as  long  as  an  ultra  vires  contract  remains  executory  on 
both  sides  it  can  not  be  enforced.**  But  there  is  considerable  con- 
flict among  the  authorities  as  to  the  rule  where  the  contract  has 
been  executed  by  one  of  the  parties,  especially  the  plaintiff  or 
party  contracting  with  the  corporation.*®  Where  the  contract  has 
been  fully  executed,  the  court  will  usually  leave  the  parties  where 
it  found  them.*^ 


134  Pac.  586,  Ann.  Cas.  1916C,  100, 
and  note. 

23  Belfast  V.  Belfast  Water  Co.,  115 
Maine  234,  98  Atl.  738.  L.  R.  A. 
1917B,  908.  See  also  Maryland 
Apartment  House  Co.  v.  Glenn,  108 
Maine  Zll,  70  Atl.  216;  Bond  v.  Pike, 
101  Minn.  127.  Ill  N.  W.  916;  Quinn 
V.  American  Bankers'  Assur.  Co. 
(Mo.  App.),  165  S.  ^.  823 ;  Van  Zandt 
V.  St.  Louis  Wholesale  Grocery  Co. 
(Mo.  App.).  190  S.  W.  1050;  Girard 
V.  Case  Bros.  Cutlery  Co..  225  Pa. 
327,  74  Atl.  201 ;  Commonwealth 
Bonding  &c.  Ins.  Co.  v.  Curry  (Tex. 
Civ.  App.).  183  S.  W.  1.  Such  con- 
tracts are  not  void,  but  voidable  and 
in  so  far  as  they  are  not  ultra  vires 
they  may  become  binding  upon  the 
corporation  by  ratification  either  ex- 
press or  implied :  Cushion  Heel  Shoe 
Co.  V.  Hartt,  181  Ind.  167.  103  N.  E. 
1063,  50  L.  R.  A.  (N.  S.)  979,  and 
note.  See  also  Royal  Casualty  Co. 
V.  Puller,  194  Mo.  App.  588,  186  S. 
W.  1099. 

2*  American  Southern  Nat.  Bank  v. 
Smith,  170  Ky.  512,  186  S.  W.  482. 
To  same  effect  is  Seamless  Pressed 
Steel  &c.  Co.  v.  Monroe,  57  Ind.  App. 
136,  106  N.  E.  538.  See  also  for  other 
definitions  and  explanations  of  the 
term  "ultra  vires":   Alabama  &c.  R. 


Co.  v.  Loveman  Compress  Co.  (Ala.), 
72  So.  311;  Mercantile  Trust  Co.  v. 
Kastor,  273  111.  332.  112  N.  E.  988; 
Lincoln  Court  Realty  Co.  v.  Ken- 
tucky Title  &c.  Co.^  169  Ky.  840.  185 
S.  W.  156;  Pennsylvania  R.  Co.  v. 
Minis,  120  Md.  461.  87  AtL  1062.  By 
some  courts  the  term  is  given  a  broad 
enough  meaning  to  include  contracts 
that  are  not  absolutely  void:  Cop- 
pard  V.  Farmers  &c.  Bank  (Tex.  Civ. 
App.),  184  S.  W.  551.  But  the  bet- 
ter rule  seems  to  be  that  a  contract 
that  is  truly  ultra  vires  in  the  strict 
sense  is  absolutely  void:  Metropol- 
itan Trust  Co.  v.  McKinnon.  172  Fed. 
846.  97  C.  C  A.  194;  Mercantile 
Trust  Co.  V.  Kastor.  273  III.  332.  112 
N.  E.  988;  National  Car  Advertising 
Co.  v.  Louisville  &c.  R.  Co.,  110  Va. 
413,  66  S.  E.  88,  24  L.  R.  A.  (N. 
S.)   lOlOn. 

25  Note  in  L.  R.  A.  1917A.  752. 

2«  See  notes  in  L.  R.  A.  1917A,  753 ; 
L.  R.  A.  1917B.  821 ;  L.  R.  A,  1917C. 
813;  post  §S  558-562. 

*^  Alabama  Consol  Coal  &c.  Co.  v. 
Baltimore  Trust  Co..  197  Fed.  347; 
Chase  &c.  Co.  v.  National  Trust  &c. 
Co.,  215  Fed.  633;  Crowder  State 
Bank  v.  Aetna  Powder  Co.,  41  Okla. 
394.  138  Pac.  392,  L.  R.  A.  1917A. 
1021n.     But  see  for  distinctions,  ex- 
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§  558.  Ultra  vires  contracts — Performance  by  one  party. 
—It  is  the  doctrine  of  a  number  of  the  courts  that  the  defense  of 
ultra  vires  can  not  be  interposed  where  the  contract  has  been 
executed  by  one  of  the  parties  and  to  allow  it  to  be  interposed 
would  work  injustice.^® 

§  559.     Executed  contracts — Rule  criticised.*' 

§  560.    Contracts  ultra  vires — Estoppel.*® 

§  564.  State  as  proper  party  to  raise  question  of  ultra 
vires. — It  is  held  in  a  number  of  jurisdictions  that  no  one  but 
the  state  or  sovereign  can  raise  the  question  of  ultra  vires,  ordin- 
arily at  least.*^  But  the  right  of  the  corporation  and  even  stock- 
holders and  creditors  to  do  so  has  been  held  to  exist  in  many 
cases.** 

captions  or  limitations  of  this  rule:  estoppel  has  been  applied  and  when 

Santa  Cruz  v.  Wykes,  202  Fed.  357,  not  are  reviewed  in  the  note  in  L. 

120  C.  C.  A.  485 ;  Wilson  v.  Torchon  R.  A.  1917A,  813,  et  seq. 

Lace  &c.  Co.,  167  Mo.  App.  305,  149  si  Kerfoot   v.    Farmer's   &c.   Bank, 

S.  W.  1156.  218  U.  S.  281,  54  L.  ed.  1042,  31  Sup. 

28  St.  Avit  Vi  Kettle  River  Co.,  216  Ct.  14 ;  Kohlruss  v.  Zachery,  139  Ga. 

Fed.  872,  133  C  C  A.  n\  Leon  v.  625,  11  S.  E.  812,  46  L.  R.  A.   (N. 

Citizens'  Bldg.  &c  Assn.,  14  Ariz.  294,  S.)  72  and  note;  Fairview  Inv.  Co.  v. 

127  Pac  721,  Ann.  Cas.  1914D,  1151n.  Lamberson,   25    Idaho    72,    136   Pac. 

See  also  Kelly  v.  Central  &c.  Fire  Ins.  606;  Golconda  Northern  Ry.  v.  Gulf 

Co.  (Kans.),  165  Pac  806;  Mut,  Life  Lines  Connecting  R.  R..  265  111.  194, 

Ins.  Co.  V.  Stephens,  214  N.  Y.  488,  106  N.  E.  818,  Ann.  Cas.  1916A,  833 ; 

108  N.  E,  856,  L.  R.  A.  1917C,  809n.  Southern   Lumber   Co.   v.   Holt,   129 

*' Merchants  Nat  Bank  v.  Wehr-  La.  273,  55  So.  986;  Cross  v.  Sea- 
man, 202  U.  S.  295,  50  L.  ed.  1036,  26  board  Air  Line  R.  Co.  (N.  Car.), 
Sup.  Ct  613;  Citizens'  Cent  Nat  90  S.  E.  14;  Prenatt  v.  Messenger 
Bank  v.  Appleton,  216  U.  S.  196,  54  Printing  Co.,  241  Pa.  267,  88  Atl. 
L.  ed.  443,  30  Sup.  Ct  364 ;  Calumet  439 ;  Westbrook  v.  Missouri  &c.  Land 
&c  Canal  Co.  v.  Conkling,  273  111.  &  Irrigation  Co.  (Tex.  Civ.  App.), 
318,  112  N.  E.  982.  L.  R.  A.  1917B,  195  S.  W.  1154;  Mansfield  v.  Nefif,  43 
814.  and  note;  State  v.  Bankers'  Utah  258,  134  Pac.  1160. 
Trust  Co.,  157  Mo.  App.  557,  138  S.  ^  82  Westerlund  v.  Black  Bear  Min. 
VV.  669.  Co.,  203  Fed.  599,  121  C.  C.  A.  627 ; 

'^This  whole  subject  is  elaborately  Savannah  Ice  Co.  v.  Canal  &c.  Trust 

treated,  and  the  rule  in  each  juris-  Co.,   12  Ga.  App.  818,  79  S.  E.  45; 

diction  is  stated  in  notes  in  L.  R.  A.  Wilson  v.  Torchon  Lace  &c.  Co.,  167 

1917A,  W,  740.  1021,  1026;  L.  R.  A,  Mo.    App.    305,    149    S.    W.    1156; 

1917B,   821.      See    also    West    Penn  Mitchell    v.    Hydraulic    Bldg.    Stone 

Chemical  &c.  Co.  v.  Prentice,  236  Fed.  Co.,  61  Tex.  Civ.  App.  131,  129  S.  W. 

891.    As  to  the  remedies  of  a  party  148.  See  also  Kipp  v.  Miller,  47  Colo, 

where   the    contract    is    ultra    vires,  598,  108  Pac.  164,  135  Am.  St  236; 

other  than  an  action  on  the  contract.  New  Hartford  Water  Co.  v.  Village 

see  elaborate  note  in  L.  R.  A.  1917A,  Water  Co.,  87  Conn.  183,  87  Atl.  358, 

1026,  et  seq.     Cases   showing   what  and  note  in  Ann.  Cas.   1916A,  839- 

contracts  have  been  held  to  be  ultra  846. 
vires    and    when    the    doctrine    of 
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§  570.    Introductory.* 

§  572.  Necessity  for  a  consideration — ^Necessity  for  ca- 
pacity to  contract. — Lack  or  invalidity  of  a  special  or  second- 
ary franchise  is  no  defense  to  an  action  by  a  public  service  cor- 
poration for  service  rentals.* 

§  573.     Parties  bound  to  take  notice  of  charter  provision. 

— A  court  will  not  take  judicial  notice  of  the  charter  provisions  of 
a  private  public  service  corporation." 

§  575.  Corporations  can  not  contract  so  as  to  escape  pub- 
lic duties. — A  public  service  corporation  can  not  by  its  regu- 
lations or  contract  shift  its  own  public  duties  or  burdens  on  to 
consumers.*  Courts  have  power,  in  a  proper  case,  to  enforce  the 
performance  of  the  duties  of  a  public  service  corporation  to  con- 
tinue service  in  an  adequate  manner  and  the  like.* 

§  576.    Attempt  to  transfer  franchise.* 


^To  the  effect  that  public  service 
corporations,  being  affected  with  a 
public  interest,  are  quasi-public* cor- 
porations, and  for  examples  and  rul- 
ings as  to  their  general  and  peculiar 
nature,  rights  and  duties,  see:  Ger- 
man Alliance  Ins.  Co.  v.  Lewis,  233 
U.  S.  389,  58  L.  ed.  1011,  34  Sup.  Ct. 
612,  L.  R.  A.  1915C,  1189n ;  Attorney- 
General  V.  Haverhill  Gaslight  Co., 
215  Mass.  394.  101' N.  E.  1061,  Ann. 
Cas.  1914C,  1266 ;  State  v.  Consumers* 
Power  Co.,  119  Minn.  225,  137  N.  W. 
1104,  41  L.  R.  A.  (N.  S.)  1181,  Ann. 
Cas.  1914B,  19,  and  notes;  Johnson 
y.  United  R.  Co.,  227  Mo.  423,  127  S. 
W.  63;  McCarter  v.  Firemen's  Ins, 
Co.  (N.  J.  L.),  7Z  Atl.  80;  notes  in 
Ann.  Cas.  1915D,  846;  1916D,  899. 
See  also  Roach  v.  Danciger  &  Co.,  P. 
U.  R.  1917C,  144.  See  as  to  right  of 
public  service  commission,  or  other 
proper  public  authority  to  require 
connections,  control  issuance  of  se- 
curities, fix  or  change  rates  and  the 
like,  notes  in  50  L.  R.  A.  (N.  S.) 
652;  L.  R.  A.  1916E,  759,  and  Ann. 


Cas.  1915C,  850  (connections,  etc.) ; 

45  L.  R.  A.  (N.  S.)  629,  and  47  L.  R. 
A.  (N.  S.)  1167  (issuance  of  securi- 
ties) ;  Ann.  Cas.  191 6 A,  933,  and  Ann. 
Cas.  1917C,  57  (rates) ;  Ann.  Cas, 
1914B,  366  (switching  charges) ; 
Ann.  Cas.  1916E,  299;  8  Thomp. 
Corp.,  §§  441  467. 

2  Union  Telegraph  Co.  v.  Ingersoll, 
178  Mich  187,  144  N.  W.  560,  52  L. 
R.  A.  (N.  S.)  713,  and  note. 

^Western  Union  Tel.  Co.  v.  Bur- 
lington Traction  Co.  (Vt.),  99  Atl.  4. 

*  State  V.  Water  Supply  Co.,  19  N. 
Mex.  27, 140  Pac.  1056,  L.  R.  A.  1915A, 
242.  It  can  not,  without  the  state's 
consent,  relieve  itself,  by  contract, 
from  public  duties  required  of  it  lux- 
der  its  charter :  Rooker  v.  Lake  Erie 
&c  R.  Co.  (Ind.  App.),  114  N.  E.  988. 

^Gainsville  v.  Gainsville  Gas  &c. 
Power  Co.,  65  Fla.  404,  62  So,  919, 

46  L.  R.  A.  (N.  S.)  1119n;  State  v. 
Missouri  Pac.  R.  Co.,  81  Nebr.  174, 
115  N.  W.  757. 

^  Attorney-General  v.  Haverhill 
Gaslight  Co.,  215  Mass.  394,  101  N.  E. 
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§  577.  Attempt  to  transfer  franchises — Transfer  of  prop- 
erty essential  to  operation. — Although  a  public  service  cor- 
poration can  not  without  legislative  authority,  sell  or  dispose  of 
its  franchise,  property  and  privileges  essential  to  the  per- 
formance of  its  public  duties,^  there  are  many  cases  in  which  it 
has  been  held  that  such  a  corporation  may  sell  or  dispose  of  a 
.  secondary  franchise  or  other  property,  at  least  when  this  is  not 
in  violation  of  its  charter  or  governing  statute  and  does  not  pre- 
vent it  from  performing  its  public  duties.* 

§  578.  Contracts  suppressing  competition  or  monopoly. — 
A  contract  between  competing  companies  engaged  in  transferring 
both  passengers  and  freight  in  a  city,  whereby  one  is  to  surrender 
the  transfer  of  passengers  and  the  other  the  transfer  of  freight, 
is  invalid  under  the  Kentucky  constitution  and  probably  at  com- 
mon law.®  So,  a  contract  between  a  local  telephone  company  and 
a  long  distance  telephone  company  for  the  exclusive  interchange 
of  long  distance  business  to  and  between  the  place  where  the  local 
company  operates  is  invalid  as  against  public  policy.^^  But  an 
exclusive  contract  between  a  railroad  company  and  a  private  cor- 
poration to  load  logs  of  private  shippers  along  the  right  of  way, 
such  service  not  being  one  which  the  railroad  company  is  under 
any  duty  to  undertake,  is  not  invalid,  as  creating  a  monopoly  or 

1061,    Ann.    Cas.    1914C,    1266    and  » Fields  v.   Holland,   158  Ky.  544, 

note;  post  §  577.  165  S.  W.  699,  L.  R.  A.  1915C,  865n. 

'  A  public  service  corporation  can  i®  United  States  Tel.  Co.  v.  Central 

not,  without  legislative  authority,  sell  Union  Tel.  Co.,  202  Fed.  66,  122  C 

or  dispose  of  its  franchise  and  prop-  C  A.  86;  Union  Trust  &c.  Bank  v. 

erty  in  such  a  way  as  to  take  away  Kinloch  Long  Distance  Tel.  Co.,  258 

its  power  to  perform  its  duties,  and  111.  202,  101  N.  E.  535,  45  L.  R.  A. 

the  legislature   may   prohibit   a   gas  (N.  S.)  465n,  Ann.  Cas.  1914B,  258n. 

company    from    selling    its    property  But  it  seems  that  this  is  not  neces- 

dcvoted    to    public    use:     Attorney-  sarily  so  where  it  appears  that  it  is 

General  v.    Haverhill    Gaslight    Co.,  beneficial  to  the  pubUc:    Home  Tel. 

215  Mass.  394,  101  N.  E.  1061,  Ann.  Co.  v.  Sarcoxie  Light  &  Tel.  Co.,  236 

Cas.  1914C  1266n.   See  also  Jennings  Mo.  114,  139  S.  W.  108,  36  L.  R.  A. 

y.  Dark,  175  Ind.  332,  92  N.  E.  778;  (N.    S.)    124,   and   note;    McKinley 

Kavanaugh  v.  St.  Louis,  220  Mo.  496,  Tel.  Co.  v.  Cumberland  TeL  Co.,  152 

119S.W.  552.  Wis.  359,   140  N.  W.  38,    See  also 

*  Owcnsboro    v.    Cumberland    Tel.  Cumberland  Tel.  &c.  Co.  v.  State,  100 

&C.  Co.,  230  U.  S.  58,  57  L.  ed.  1389,  Miss.  102.  54  So.  670,  39  L.  R.  A.  (N. 

33  Snp.  Ct  988;  Coleman  v.  Hagey,  S.)    277.     For    other    contracts    and 

252  Mo.  102,  158  S.  W.  829 ;  Cooper  combinations  held  to  be  illegal  under 

y.  Utah  Light  &c.  Co.,  35  Utah  570,  the  Sherman  Anti-Trust  Act  or  other 

102  Pac  202.    See  also  Calumet  Serv-  statutes,  see :   United  States  v.  Union 

ice  Co.  V.  Chilton,  148  Wis.  334,  135  Pac.  R.  Co..  226  U.  S.  61,  57  L.  ed. 

N.  W.  131.  124,  33  Sup.  Ct.  S3 ;  United  States  v. 
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granting  special  privileges  to  such  corporation."  One  who  com- 
plains of  an  order  of  the  public  utilities  commission  permitting 
one  telephone  company  to  purchase  a  controlling  interest  in  an- 
other can  not  raise  the  question  as  to  whether  such  purchase  vio- 
lates the  federal  anti-trust  law  when  he  shows  no  special  damage 
to  himself." 

§  580*  Different  methods  of  fixing  rates — Discrimination 
in  favor  of  public. — It  is  a  general  rule  that  public  service 
corporations  must  serve  all  who  apply  on  equal  terms  without 
partiality  or  discrimination."  But  discrimination  in  favor  of  the 
public  has  been  upheld  as  beneficial  and  not  contrary  to  public 
policy." 

§  580a.  Right  to  impose  penalty  or  discriminate  in  case  of 
delay  in  paying  bills. — Public  service  corporations  may  make 
and  enforce  reasonable  regulations  for  the  conduct  of  their  busi- 
ness and  impose  penalties  in  the  form  of  a  different  rate  for  delay 
in  paying  for  service  or  refusal  of  service  for  non-pa3rment,  so 
long  as  they  do  not  discriminate  between  different  patrons  under 
like  circumstances.^*  Enforcement  of  the  rule  in  some  instances 
and  failure  to  enforce  it  as  against  others  in  like  instances  may 


Terminal  R.  R.  Assn.,  224  U.  S,  383, 
56  L.  ed.  810,  32  Sup.  Ct.  507;  State 
'v.  Assurance  Co.,  251  Mo.  278,  158  S. 
W.  640,  46  L.  R.  A.  (N.  S.)  955n, 
Ann.  Cas.  1915A,  247n. 

I'- Yazoo  &c.  R.  Co.  v.  Crawford, 
107  Miss.  355.  65  So.  462,  L.  R,  A. 
1915C,  250,  and  note. 

Instate  Public  Utilities  Com.  v. 
Romberg,  275  111.  432,  114  N.  E.  191. 

**  Clover  dale  Homes  v.  Cloverdale, 
182  Ala.  419.  62  So.  712.  47  L.  R.  A. 
(N.  S.)  607n;  Montgomery  v.  South- 
west Arkansas  Tel.  Co.,  110  Ark.  480, 
161  S.  W.  1060;  Colorado  Tel.  Co. 
V.  Wilmore,  53  Colo.  585.  129  Pac. 
204;  People  v.  Forest  Home  Ceme- 
tery, 258  III  36.  101  N.  E.  219,  L, 
R.  A.  1917B.  946n,  Ann.  Cas.  1914B, 
277n;  Hine  v.  Wadlington,  33  Okla. 
173,  124  Pac.  299;  Vaught  v.  East 
Tennessee  Tel.  Co.,  123  Tcnn.  318, 
130  S.  W.  1050,  31  L.  R.  A.  (N.  S.) 
315.  Ann.  Cas.  1912C,  132,  and  notes. 

1*  Belfast  V.  Belfast  Water  Co.,  115 
Maine  234,   98   Atl.   73S,   L.   R.   A. 


1917B.  908.  See  also  Willcox  v.  Con- 
solidated Gas  Co..  212  U.  S.  19,  53  L. 
ed.  382.  29  Sup.  Ct.  192,  48  L.  R.  A. 
(N.  S.)  1134,  15  Ann.  Cas.  1034; 
Brown  v.  Birmingham  Waterworks 
Co.,  169  Ala.  230,  52  So.  915 ;  Chicago 
V.  University  of  Chicago,  131  111.  App. 
361.  See  as  to  validity  of  regulation 
Axing  minimum  rates,  Ann.  Cas. 
1916A,  933. 

"Southwestern  Tel.  &c.  Co.  v. 
Danaher,  238  U.  S.  482,  59  L.  ed, 
1419,  35  Sup.  Ct.  886,  L.  R.  A.  1916A, 
1208;  State  v.  Water  Supply  Co.,  19 
N.  Mex.  ^,  140  Pac.  1059,  L.  R.  A. 
1915A.  246n,  Ann.  Cas.  1916E,  1290n ; 
Aldrach  v.  South  Carolina  Light  &c. 
Co.,  101  S.  Car.  32,  85  S.  E.  164; 
Southwestern  Tel.  &c.  Co.  v.  Dallas 
(Tex.  Civ.  App.),  131  S.  W.  80;  State 
v.  Independent  Tel.  Co.,  59  Wash. 
156,  109  Pac.  366.  31  L.  R.  A.  (N.  S.) 
329,  and  note;  State  v.  Seattle  Light 
Co.,  60  Wash.  81,  110  Pac  799,  30  L. 
R.  A.  (N.  S.)  492n.  Contra,  Ford 
V.    Vicksburg   Waterworks   Co.,    102 
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amount  to  unlawful  discrimination,  but  it  has  been  held  that  the 
fact  that  rules  are  not  enforced  in  all  cases  is  not  always  fatal.^^ 

§  581.    Ccmtracts  as  to  location  of  stations  and  route. — A 

contract  by  a  railroad  company  to  establish  a  depot  or  station  at  a 
certain  place  is  not  invalid  as  contrary  to  public  policy  where  it 
does  not  interfere  in  any  way  with  the  company's  duties  to  the 
public.^^  But  an  exclusive  contract  attempting  to  limit  the  power 
of  the  company  to  locate  and  relocate  its  stations,  or  one  other- 
wise interfering  with  its  duties  to  the  public,  is  against  public 
policy  and  void,^®  and  an  agreement  in  a  right  of  way  deed  to  an 
electric  railway  company  requiring  it  to  stop  all  regular  passen- 
ger trains  at  a  crossing  on  the  grantor's  farm  was  held  contrary 
to  public  policy  and  invalid  in  a  comparatively  recent  case  because 
it  might  tend  to-  injure  the  public/* 

§  582.  Ultra  vires  contracts.— A  railroad  company  has  no 
power  to  guarantee  contracts  of  others  unless  expressly  author- 
ized by  charter  or  statute,  except  where  the  power  to  do  so  is  im- 
plied as  necessary  or  proper  in  the  furtherance  of  its  legitimate 
business ;  but  where  it  has  statutory  authority  to  purchase  stock  in 
another  railroad  company  and  has,  in  good  faith,  for  the  pro- 
tection of  its  interest  as  such  a  stockholder,  acquired  bonds  of 
such  other  company,  it  has  implied  power,  in  order  to  sell  such 
bonds,  to  guarantee  their  payment.*^ 

Miss.  717,  59  So.  880,  43  L.  R.  A.  (N.  Ann.  Cas.  1915D,  265,  and  note;  Mo- 

S)  63n.    But  tender  of  amount  due  sel  v.  San  Antonio  &c.  R.  Co.  (Tex. 

before  it  enforces  provision  authorize  Civ.  App.),  177  S.  W.  1048. 

ing  a  discontinuance  for  delay  may  ^^  Minnesota  &c.  R.  Co.  v.  Way,  34 

prevent    such    enforcement :     Little  S.  Dak.  435.  148  N.  W.  858.    See  also 

Rock  R.  &c.  Co.  V.  Leader  Co.,  125  Lexington  &c.  R.  Co.  v.  Moore,  140 

Ark.  418,  188  S.  W.  1182,  L.  R.  A.  Ky.  514,  131  S.  W.  257  (recomizing 

1917C  374n.  this  rule  but  holding  it  unapplicable 

*•  Vaught  V.  East  Tennessee  TeL  in    the   particular   case   because   the 

Co,  123  Tenn.  318,  130  S..  W.  1050,  contract  was  not  such  that  the  public 

31  L  R.  A.  (N.  S.)  315n.  Ann,  Cas.  could  be  injured). 

1912Q  132,  and  note.         '  i»  Ford  v.  Oregon  Elec.  R.  Co.,  60 

J^  Atlanta  &c.  R,  Co.  v.  Thomas,  60  Ore.  278,  117  Pac.  809,  36  L.  R.  A. 

Fla,  412,  53  So.  510;  Latham  v.  Illi-  (N.  S.)  358,  Ann.  Cas.  1914A,  280n. 

nois  Cent  R.  .Co.,  253  IlL  93,  97  N.  «<>  Pollite  v.   Public  Utilities  Com. 

E.  254;  Maryland  &c.  R.  Co.  v.  Sil-  (Ohio),  117  N.  E.  149  (citing  1  El- 

ver,  110Md..510,  73  Atl.297;  Whalen  liott  on   Railroads    (2d  ed.).   §  481. 

V.  Baltimore  &c.  R.  Ck)..  112  Md.  187,  and  other  authorities).    As  to  right 

^  AtL  166;   Grimes  v.   Minneapolis  of  public  service  corporation  to  chal- 

«c.  Elec.  Trac  Co.,  133  Minn.  442,  lenge  powers  and  privileges  of  rival, 

158  N.  W.  719,  L.  R.  A.  1916F,  687.  see  Baxter  Tel.  Co.  v.  Cherokee  Mut. 

and  note;  Parrott  v.  Atlantic  &c.  R.  Tel.   Assn.,   94   Kan?.   159,    146   Pac 

Co.,  165  N.  Car.  295,  81  S.  E.  348  324,  L.  R.  A.  1916B,  1083n. 
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§  583.  Leases  generally. — ^A  street  railway  company  can 
not  relieve  itself  from  its  franchise  obligations  to  the  public  by  a 
lease  or  traffic  arrangement  with  another  company.^^  Statutes 
authorizing  railroad  companies  to  lease  or  make  traffic  arrange- 
ments with  another  company  for  joint  use  of  tracks  are  strictly 
construed.*^  But  while  a  lease  of  a  railroad  company's  franchise 
and  property  required  for  the  performance  of  its  public  duties, 
can  not  be  made  without  charter  or  statutory  authority,  it  has 
been  held  that  such  a  company  may  lease  part  of  its  right  of  way 
for  coal  sheds  and  elevators  where  this  does  not  interfere  with 
the  discharge  of  its  public  duties.*' 

§  584.  Mortgages  generally. — Under  a  statute  authoriz- 
ing a  public  service  corporation  to  mortgage  such  real  estate  and 
personal  property  as  the  purposes  of  the  corporation  shall  require, 
it  may  include  a  secondary  franchise  in  its  mortgage,  at  least  with 
the  consent  of  the  local  authorities  granting  such  franchise.** 


§  585.    Traffic  agreements.*** 

§  586.  Right  to  engage  in  collateral  business. — ^A  railroad 
company  has  power  to  own  and  operate  a  telephone  line  in  fur- 
therance of  its  business,***  and  to  maintain  eating-houses  and 
dining-cars  for  the  accommodation  of  its  passengers.*' 


§  587.  When  a  carrier  may  refuse  to  perform  its  public 
duty. — As  a  general  rule  a  railroad  company  can  not  aban- 
don its  road,  or  a  branch,  even  when  operated  at  a  loss;  but 
there  are  some  cases  in  which  the  abandonment  of  a  branch  has 

21  Quigley  V.  Toledo  R,  &c  Co.,  89  Fed.  467 ;  State  v.  Chicago  &c  R,  Co., 

Ohio  St.  68,  105  N.  E.  185,  Ann.  Cas.  95  Ark.  114,  128  S.  W.  555   (agree- 

1915D,  992n.  ment  as  to  rates  held  valid).   See  for 

22Quigley  v.  Toledo  R.  &c.  Co.,  89  agreements  and  combinations  held  in- 

Ohio  St  68,  105  N.  E.  185,  Ann.  Cas.  valid,  United  States  v.  Pacific  &c.  R. 

1915D,  992n.  Co.,  228  U.  S.  87,  57  L.  ed.  742,  33 

23  Bacon  v.  Boston  &c.  R.  Co.,  83  Sup.  Ct  443 ;  United  States  Tel.  Co. 

Vt.  421,  76  Atl.  128.  v.  Central  Union  Tel.  Co.,  202  Fed. 

2*  Kavanaugh  v.  St  Louis,  220  Mo.  66 ;    United    States   v.   Great   Lakes 

496,  119  S.  W.  552.  Towing  Co.,  208  Fed.  733. 

25  See   for   agreements  held   valid,  26  Logansport    v.    Smith,    47    Ind, 

Pacific    Tel.    &c    Co.    v.    Anderson,  App.  64,  93  N.  E.  883. 

196   Fed.  699    (telephone   agreement  27  State  v.  Illinois  Cent  R.  Co.,  246 

valid) ;  Continental  Securities  Co.  v.  111.  188,  92  N.  E.  814. 
Interborough    &c    Transit    Co.,   207 
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been  permitted  under  special  circumstances,*'  and  such  companies 
have  often  been  held  entitled  to  abandon  a  spur  or  switch  track. 


29 
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§  588.  Ultra  vires  contracts — Street  railway  companies. 
—A  railroad  company,  although  it  is  expressly  authorized  to  de- 
velop electric  current  for  motive  power,  has  no  incidental  or  im- 
plied power  to  develop  and  sell  an  excess  of  such  current,  espe- 
cially to  an  independent  coal  company  in  competition  with  an 
electric  company  having  an  exclusive  franchise  for  the  township 
in  which  such,  coal  company  operates.*^ 

§  589.  Ultra  vires  contracts — Gas  and  water  companies. 
— A  lighting  company  may  be  given  power  to  operate  outside  of 
the  limits  of  the  municipality  by  which  a  lighting  franchise  was 
granted.**  It  has  also  been  held  that  a  city  may  grant  such  a  fran- 
chise with  power  to  combine  with  an  existing  company  in  the 
same  business,"  and  that  such  companies  may,  in  a  proper  case, 
make  valid  agreements  to  prevent  duplication  of  plants  and  serv- 
ice." So,  like  similar  companies,  gas  and  water  companies  may 
make  reasonable  rules  and  regulations  not  unlawfully  discrimina- 

*•  State  V.  Old  Colony  Trust  Co.,  and   termination   of    franchise,    see: 

215  Fed.  307,  131  C.  C.  A.  581,  L.  R.  Minneapolis    v.    Minneapolis    St.    R. 

A.  1915A,   549n    (abandonment  per-  Co.,  215  U.  S.  417,  54  L.  ed.  259,  30 

mitted) ;    Colorado    &c.    R.    Co.    v.  Sup.  Ct   118;   State  v.  Des  Moines 

State  R.  Com.,  54  Colo.  64,  129  Pac.  City  R.  Co.,  159  Iowa  259,  140  N.  W. 

506  (abandonment  of  unremunerative  437 ;  Detroit  v.  Detroit  United  Rys., 

branch   not    permitted).     For    other  172  Mich.  136, 137  N.  W.  645.  There  is 

cases  on  both  sides  see  note  to  fed-  generally  no  right  to  abandon  the  en- 

cral  case  above  cited,  in  L.  R.  1915 A,  terprise  to  the  injury  of  the  public: 

549.  555.  Day  v.  Tacoma  R.  &c.  Co.,  80  Wash. 

»Durden  v.   Southern   R,   Co,,  2  161,  141  Pac.  347,  L.  R.  A.  191 5B,  547. 

Ga.  App.  66,  58  S.  E.  299 ;  Detroit  v.  ^^  Citizens'   Elec   Illuminating   Co. 

Michigan  Cent  R.  Co.,  156  Mich.  121,  v.  Lackawanna  &c.  Val.  Power  Co.* 

120  N.  W.  593 ;  New  York  &c  R.  Co.  255   Pa.   176,  99  Atl.  465.    See  also 

V.  General   Elec   Co.,  83   Misc.  529,  Citizens'    Elec.    Illuminating    Co.    v. 

146  N.  Y.  S.  322.   But  compare  Gra-  Lackawanna  &c  Val.  Power  Co.,  255 

ham  V,  Jonesboro   &c.    R.    Co.,    Ill  Pa.   145,  99  Atl.  462.    But  compare 

Ark.  598.  164  S.  W.  729  (where  there  Spear  v.  Bremerton,  90  Wash.  507, 

was  a  contract  and  interests  of  the  156  Pac.  825. 

public  did  not  require  a  change  in  ^^  Oakland  Elec.  Co.  v.  Union  Gas 

tracks).  &c.  Co.,  107  Maine  279,  78  Atl.  288; 

•®Sce  generally   as   to    franchises  Millville  Imp.  Co.  v.  Pitman  &c.  Gas 

and  rights  and  powers  of  street  rail-  Co.,  76  N.  J.  L.  826,  71  Atl.  1134; 

way  companies,  Evansville  &c  R.  Co.  Seattle  Light  Co.  v.  Seattle,  54  Wash. 

V.  Evansville  &c  R.  Co.,  50  Ind.  App.  9,  102  Pac.  767.  18  Ann.  Cas.  1117  (in 

502,  98  N.  E.  649  (may  make  operat-  additions  to  city), 

ing  agreement)  ;   Pittsburg  v.   Pitts-  '^  Theis  v.  Spokane  Falls  Gaslight 

Imrg  &c  R-  Co.,  230  Pa.  189,  79  Atl.  Co..  49  Wash.  477,  95  Pac  1074. 

235  (may  lease  and  operate  cars  of  ^^Weld    v.    Gas'  &c.    Comrs.,    197 

another  company).    As   to   the   life  Mass.  556,  84  N.  £.  101. 
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tory  or  beyond  or  in  violation  of  their  charter  or  franchise  ;*'  but 
a  rule  of  an  electric  light  company  that  its  patrons  can  use  no  other 
form  of  light  is  unreasonable  and  invalid  as  tending  to  create  a 
monopoly.**  Such  a  company  can  not  so  contract  and  burden  its 
franchises  or  property  devoted  to  public  use  as  to  prevent  it  from 
performing  its  public  duties  and  impair  the  public  interest*^ 

§  590.  Illustrative  cases  of  application  of  doctrine  to  tele* 
graph  and  telephone  companies/' — In  Michigan  a  telegraph 
or  telephone  company  may  sell,  mortgage  or  lease  its  franchises, 
privileges  and  property  to  another  company. "•  But  this  may  de- 
pend upon  the  particular  charter,  frandiise,  or  statute,  if  any  in- 
volved, and  can  not  well  be  the  case,  at  least  without  legislative 
authority,  where  it  would  prejudice  the  public  and  prevent  the 
company  from  performing  its  public  duties.*®  Where  there  is  no 
statute  or  contract  requiring  connection  to  be  maintained  between 
the  lines  of  two  telephone  companies  at  a  common  point,  either 
company  may  sever  such  connection.*^  Where  a  telephone  com- 
pany instals  both  private  and  pay  telephones  in  a  person's  place  of 
business  under  a  contract  to  share  with  him  the  pay  telephone  re- 
ceipts, a  rule  restricting  the  use  of  the  private  telephone  to  plain- 
tiff is  reasonable  and  valid,  at  least  as  against  its  promiscuous  use 
by  others.** 


8«  Cedar  Rapids  Gaslight  Co.  v. 
Cedar  Rapids,  144  Iowa  426,  120  N. 
W.  966,  48  L.  R.  A.  (N.  S.)  1025n, 
138  Am.  St.  299;  Scott  v.  Dedhara 
Water  Co.,  224  Mass.  398,  113  N.  E. 
282 ;  State  v.  Butte  Elec.  &c.  'Co.,  43 
Mont.  118,  lis  Pac.  44;  Pond  v.  New 
Rochelle  Water  Co.,  143  App.  Div. 
69,  127  N.  Y.  S.  582 ;  Poole  v.  Paris 
Mountain  Water  Co.,  81  S.  Car.  438, 
62  S.  E.  874,  128  Am.  St.  923. 

8®  Nacogdoches  Light  &c.  Co.  v. 
Thomas  (Tex.  Civ.  App.),  138  S.  W. 
1080.  See  also  Carmichael  v.  Green- 
ville, 112  Miss.  426,  73  So.  278. 

^^  Southern  Pac.  Co.  v.  Spring  Val- 
ley Water  Co.,  173  Cal.  291,  159  Pac 
865. 

^^  Such  companies  serve  without 
unlawful  discrimination :  Western 
Union  Tel.  Co.  v.  Foster,  224  Mass, 


365,  113  N.  R  192.  Can  not  be  re- 
quired to  furnish  service  to  sub- 
scriber for  illegal  purposes:  People 
V.  New  York  Tel.  Co.,  173  App.  Div. 
132.  159  N.  Y.  S.  369. 

8»  Michigan  Independent  Tel,  &c 
Assn.  V.  Michigan  R.  R.  Com.,  190 
Mich.  337,  157  N.  W.  52. 

*oSee  ante  §§  575-577.  583. 

*i  Memphis  Tel.  Co.  v.  Cumberland 
Tel.  &c.  Co.,  231  Fed.  835,  146  C  C 
A.  31. 

*  2  Johnson  v.  Mountain  States  TeL 
&c.  Co.  (Utah),  159  Pac.  526.  Office 
hours  are  subject  to  reasonable  regu- 
lation of  telegraph  company:  Jordan 
v.  Western  Union  Tel.  Co.  (Ala.),  72 
So.  339;  Harbaugh  v.  Citizens'  Tel. 
Co.,  190  Mich.  421,  157  N.  W.  32 
(party  held  not  in  arrears  so  as  to 
justify  removal  of  telephone). 
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MUNICIPAL  AND  OTHER  PUBLIC  CORPORATIONS 

§  600.    Introductory.*  » 

§  601.  Powers  of  municipal  or  other  public  corporations. 
—As  a  general  rule  a  municipal  corporation's  powers  cease  at  its 
boundaries,  and  can  not,  without  express  or  necessarily  implied 
legislative  authority,  be  exercised  beyond  its  limits;  so  that,  al- 
though it  has  charter  authority  to  acquire,  and  does  acquire,  a 
supply  of  water  outside  of  the  city  limits,  it  is  ultra  vires  for  it 
to  engage  in  supplying  water  outside  of  the  city  to  persons  along 
the  route  of  its  mains  laid  from  the  city  to  the  source  of  supply.^ 

§  602,  Municipal  contracts — By  whom  made — Extent  of 
power — ^Parties  chargeable  with  notice.— Charter  or  other 
statutory  provisions  in  regard  to  the  manner  of  contracting  by  a 
municipal  or  other  public  corporation  are  usually  mandatory,  and 

Undian    Cove    Irr.    Dist    v.    Pri-  42  L.  R.  A.    (N.   S.)   215    (twofold 

deaux,  25   Idaho   112,   136   Pac.  618,  character)  ;    Booten    v.    Pinson    (W. 

Ann.  Gas.    1916A,    1218n    (irrigation  Va.),  89  S.  E.  985,  L.  R.  A.  1917A, 

district  a  pablic  corporation)  ;   Wil-  1244,  1250  (nature  of  municipal  cor- 

son  V.    King's    Lake    Drainage    &c.  poration    as   political    subdivision    of 

Dist.  257  Mo.  266,   165   S.   W.   734  state  and  power  of  legislature  over). 

(drainage   district   a   municipal   cor-  See  in  support  of  general  rule  stated 

poration);    Wittkowski    v.    Jackson  in    original    section    as    to    powers: 

County,  150  N.  Car.  90,  63  S.  E.  275  Merrill  v.  Van  Buren,  125  Ark.  248, 

(county  a  public  corporation)  ;  Board  188  S.  W.  537;  Wyeth  y.  Whitman 

of  Directors  &c.  v.  Peterson,  64  Ore.  (Fla,),  72  So.  472;  State  v.  Frederic, 

46.  128  Pac  837,  129  Pac  123  (road  28  Idaho  709,  155  Pac  977;  Windle 

and  school  district  a  public  corpora-  v.  Valparaiso  (Ind.  App.),  113  N.  E. 

tion).  429;   Walker  v.   Richmond,   173   Ky. 

*  Gainesville  v.   Dunlap    (Ga.),   94  26,  189  S.  W.  1122;  State  v.  Temple, 

S.E.247  (distinguishing  Hall  v.  Cal-  99  Nebr.  505,  156  N.  W.  1063;  Cole 

ijoun,  140  Ga.  611,  79  S.  E.  533,  and.  v.  Seaside,  80  Ore.  7Z.  156  Pac  569. 

tjrther  holding   that   there    was   no  See  also  Barrett  v.  Atlanta,  145  Ga. 

e  toppel  of  the  corporation  from  dis-  678,  89  S.  E.  781   (on  power  to  con- 

f'ntipuing  such  outside  service,  and  tract).    Power  to  construct  or  pur- 

t*!at  it  could  dispose  of  the  pipes  or  chase  lighting  plant  or  the  like,  when 

convert  them  to  another  use).   See  as  implied     or     incidental     to     express 

to  nature  and  characteristics  of  such  power,  see:    Keenan  v.  Trenton,  130 

corporations:    Johnston    v.    Chicago,  Tenn.  71.  168  S.  W.  1053,  Ann.  Cas. 

258  111.  494.  101  N.  E.  960.  45  L.  R.  A.  1916B,   519,   and  note ;   and   compare 

(N.  S.)  1167.  Ann.  Cas.  1914B.  339n  Livcrmore  v.    Millville,  85   N,  J.   L. 

(twofold    character)  ;    Higginson    v.  655,  90  Atl.  380. 
Boston,  212  Mass.  583,  99  N.  E.  523, 
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the  mode  prescribed  is  the  measure  of  their  power.*  Persons 
dealing  with  the  corporation  are  chargeable  with  notice  of  the 
statutory  provisions  in  regard  to  such  powers,  the  mode  of  exer- 
cising them,  and,  in  general,  the  special  or  limited  authority  of 
officers  and  agents.* 

§  603,  Contracts  extending  beyond  term  of  board. — ^The 
question  as  to  whether  a  municipal  council  or  board  has  power  to 
make  a  contract  extending  beyond  the  term  of  its  members  de- 
pends either  upon  the  charter  or  statute  or  upon  the  nature  of  the 
contract,  or  both.  As  a  general  rule,  where  the  contract  relates 
to  governmental  or  legislative  functions,  especially  if  it  involves 
the  exercise  of  discretion  in  that  regard,  a  municipal  board  has  no 
power  to  make  a  contract  extending  beyond  its  own  term  so  as  to 
bind  its  successors  and  prevent  them  from  exercising  such  fimc- 
tions  whenever  necessary  or  advisable."  But  where  the  contract 
relates  to  ordinary  business  affairs  within  the  power  of  the  munici- 
pality and  authority  of  the  board,  such,  for  instance,  as  a  contract 
for  lighting  or  water  supply,  the  board  may  make  a  valid  contract 
for  a  period  extending  beyond  the  term  of  its  members.*  It  has 
been  held,  however,  that  retiring  members  of  a  municipal  council 
can  not,  pending  the  induction  of  their  successors  into  office,  make 
a  binding  contract  by  the  year  for  the  sprinkling  of  streets,  where 
the  statute  gives  the  council  the  exclusive  control  of  streets,  al- 
though power  is  also  given  to  appoint  agents  from  time  to  time.^ 


^Hoosier  Construction  Co.  v.  Sei- 
bert  (Ind.  App.).  114  N.  E.  981;  At- 
kinson V.  Webster  City  (Iowa),  158 
N.  W.  473;  Mullins  v.  Kansas  City, 
268  Mo.  444,  188  S.  W.  193;  Phila- 
delphia Co.  V.  Pittsburgh,  253  Pa. 
147.  97  Atl.  1083. 

*  Pearson  v.  Duncan  (Ala.),  73  So. 
406;  Walker  v.  Richmond,  173  Ky. 
26,  189  S.  W.  1122;  Enid  v.  Wamer- 
Quinlan  Asphalt  Co.  (Okla.),  161 
Pac  1092.  When  a  power  is  con- 
ferred on  a  municipaf  corporation  by 
the  legislature  without  any  designa- 
tion of  the  officer  or  person  to  exer- 
cise it,  the  common  council  is  usually 
the  proper  and  only  authority  by 
which  it  can  be  exercised:  Crouch  v. 
Commonwealth,  172  Ky,  463,  189  S. 
W.  698. 


» MqCormick  v.  Hanover,  246  Pa. 
169,  92  Atl.  195 ;  Sanders  v.  Belue,  78 
S.  Car.  171,  58  S.  E.  762.  See  also 
San  Francisco  &c.  Term.  Rys.  v.  Ala- 
meda, 226  Fed.  889;  Robbins  v. 
Boulder  County,  50  Colo.  610,  115 
Pac.  526  (tax  levy).  But  compare 
Moon  V.  South  Bend,  50  Ind.  App. 
251,  98  N.  E.  153;  Davis  v.  Public 
Schools,  175  Mich.  105,  140  N.  W. 
1001 ;  Manley  v.  Scott,  108  Minn.  142, 
121  N.  W.  628,  29  L.  R,  A.  (N.  S.) 
652n. 

«  Omaha  v.  Omaha  Water  Co.,  171 
Fed.  647,  96  C  C  A.  419 :  Biddef ord 
v.  Yates,  104  Maine  506,  72  Atl.  335, 
15  Ann.  Cas.  1091 ;  Belfast  v.  Belfast 
Water  Co.,  115  Maine  234,  98  Atl. 
738,  L.  R.  A.  1917B,  908. 

'  Tempe  v.  Corbell,  17  Ariz.  1,  147 
Pac.  745,  L.  R.  A.  1915E,  581. 
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A  contract  for  a  longer  period  than  that  authorized  is  generally 
held  unenforcible  even  for  the  period  authorized.® 

§605.  Municipal  contracts — Implied  contracts. — A  city 
or  other  public  corporation  may  be  liable  on  an  implied  contract,  . 
in  general  the  same  as  an  individual,  where  the  necessary  elements 
to  constitute  an  implied  contract  are  present  and  it  would  have  had 
power  to  make  an  express  contract  to  the  same  effect.*  But,  as 
a  general  rule  at  least,  it  is  otherwise  where  the  municipality  had 
no  power  to  enter  into  such  a  contract  or  the  mode  prescribed  is 
mandatory  and  the  measure  of  its  power.***  Where  a  city  in- 
formed an  electric  company  that  such  company  was  bound  to 
comply  with  an  ordinance  in  regard  to  the  furnishing  of  electric 
current  and  that  the  city  would  not  pay  for  current  not  so  fur- 
nished, the  electric  company  could  not  recover  for  electric  current 
used  in  city  street  lamps  in  the  daytime  on  the  theory  that  its  use 
created  an  implication  that  it  was  furnished  at  the  request  of  the 
city." 

§  606.  When  no  implied  liability  arises. — It  is  generally 
held  that  there  is  no  implied  liability  where  a  statute  prescribing 
the  sole  mode  of  contracting  in  regard  to  the  matter  involved, 

*Spcngler  v.  Sonnenberg,  88  Ohio  authority).     See    also    Montgomery 

St.  192,  102  N.  E.  m,  52  L.  R.  A.  County  v.   Pruett,   175  Ala,  391,  57 

(N.  S.)  510,  and  note  on  pages  512,  So.  823. 

513,  Ann.  Cas.  1914D.  1083n.  i®  Reams  v.  Cooley,  171  Cal.   150, 

» Martin-Strelau   Co.    v.    Dubuque,  152    Pac.    293,    Ann.    Cas.     1917A, 

149  Iowa  1.  127  N.  W.  1013 ;  Wat-  1260n ;  Vito  v.   Sunsbury,  87   Conn, 

kins  V.  School  Dist,  No.  104,  85  Kans.  261,  87  AtL  722 ;  Louisville  v.   Par- 

760,   118   Pac.    1069;    Laird    Norton  sons  (Ky.).  150  S.  W.  498;  Montague 

Yards  v.  Rochester,   117  Minn.   114,  Compressed  Air  Co.  v.   Fulton,   166 

134  N.  W.  644,  41  L.  R.  A.  (N.  S.)  Mo.  App.  11,  148  S.  W.  422;  Niland 

473,  and  note    (where  contract  was  v.  Bowron,  193  N.  Y.  180,  85  N.  E. 

informal  and  not  good  as  an  express  1012 ;  Norbeck  &c.  Co.  v.  State,  32  S.    . 

contract,  but  city  had  received  bene-  Dak,  189,  142  N.  W.  847,  Ann.  Cas. 

fit);  First  Nat  Bank  v.  Goodhue,  120  1916A,  229n.    See  also  Princeton  v. 

Minn.  362.  139  N.  W.  599,  43  L.  R.  Princeton   Elec.   Light  &c.   Co.,    166 

A.  (N.  S.)  84;  Minneapolis  v.  Can-  Ky.  730,  179  S.  W.  1074;  Perry  Water 

terbury    (Minn.),    142    N.    W.    812  &c.  Co.  v.  Perry,  29  Okla.  593,  120 

(conjtract  by  officer  with  himself  but  Pac.  582,  39  L.  R.  A.   (N.  S.)   72n. 

municipality  received  benefit)  ;  Hour-  But  compare  Audit  Co.  v.  Louisville, 

geois  V.  Atlantic  County,  82  N.  J.  L.  185  Fed.  349,  107  C.  C.  A.  467 ;  Des 

82,  81  Atl.  358;  Pocasset  Ice  Co.  v.  Moines  v.  Welsbach  Street  Lighting 

Burton  (R.  I.),  85  Atl.  277;  Keenan  Co.,  188  Fed.  906,  110  C.  C.  A.  540; 

V.  Trenton.  130  Tenn.  71,  168  S.  W.  Lucas  v.  Florence,  103  S.  Car.  169,  87 

1053,  Ann.   Cas.   1916B,  519n;   New  S.  E.  996. 

Haven  v.  Weston,  87  Vt  7,  86  Atl.  "Tuolumne   County   Elec.    Power 

996,46  L.  R.  A.  (N.  S.)  921n  (where  &c.  Co.  v.  Sonora,  31  CaL  App.  655, 

treasurer  making  agreement  had  no  161  Pac  128. 
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such  as  a  statute  requiring  competitive  bidding,  is  not  complied 
with." 

§  607.     Validity  of  contracts  generally.^' 

§  608.  Validity  of  contracts  generally — Examples  of  valid 
contracts. — A  board  of  county  commissioners  under  or  as  in- 
cidental to  the  express  powers  usually  granted,  has  authority  to 
employ  expert  accountants  to  examine  the  books  and  accovmts 
of  county  officers,  and,  in  the  absence  of  any  statute  requiring 
it,  such  a  contract  is  not  void  because  it  is  not  in  writing  and  not 
spread  on  the  records  of  the  board.^*  An  ordinance  Hmiting  the 
collection  of  garbage  or  the  like  in  a  city  to  one  licensed  collector 
is  not  unreasonable  and  is  not  unconstitutional  as  granting  exclu- 
sive privileges." 

§  609.  Validity  of  contracts  generally — ^Examples  of  in- 
valid contracts. — ^A  contract  whereby  a  municipality  at- 
tempts to  enter  into  partnership  or  engage  jointly  with  a  private 
individual  or  corporation  in  the  construction  of  an  improvement 


13  Reams  v.  Cooley,  171  Cal.  150, 
152  Pac  293,  Ann.  Cas.  1917A,  1260 
and  note;  Cawker  v.  Central  Bitu- 
lithic  Pay.  Co..  140  Wis.  25, 121  N.  W. 
888.  But  compare  Nebraska  Bitu- 
lithic  Co.  V.  Omaha,  84  Nebr.  375,  121 
N.  W.  443.  As  to  when  and  how  a 
patented  or  monopolistic  pavement  or 
article  can  be  contracted  for  under 
a  provision  for  competitive  bidding, 
see:  Johns  v.  Pendleton,  66  Ore. 
182,  133  Pac.  817,  134  Pac.  312,  46  L. 
R.  A.  (N.  S.)  990,  and  other 
authorities  there  cited  in  note,  Ann. 
Cas.  1915B,  454n.  See  also  Rochester 
v.  Guberlett,  211  N.  Y.  309,  105  N.  E. 
548,  L.  R.  A.  1915D,  209,  and  note, 
Ann.  Cas.  1915C,  483.  In  some  juris- 
dictions, in  some  cases,  a  city  is  held 
liable  to  a  contractor  where  the  city 
has  failed  to  discharge  its  duty  to 
make  or  collect  an  assessment,  and 
even  where  it  has  no  power.  See  1 
Elliott  Rds.  &  Sts.  (3d  ed.)  §  657, 
and  2  Elliott  Rds.  &  Sts.  (3d  ed.) 
§  765.  Compare  also  Bates  County 
v.  Wills,  239  Fed.  785,  790,  152  C.  C. 
A.  571. 

13  Clinton  Const  Co.  v.  Clay  (Cal. 
App.),  168  Pac.  588.  See  also  Ala- 
bama City  &c.  R.  Co.  V.  Gadsden.  185 
Ala.  263,  64  So.  91,  Ann.  Cas.  1916Q 
573n;  Colorado  Springs  v.  Coray,  25 


Colo.  App.  460,  139  Pac  1031 ;  Creek- 
more  V.  Central  Const.  Co.,  157  Ky. 
336,  163  S.  W.  194. 

i*Lockyear  v.  Spencer  County,  180 
Ind.  464,  103  N.  E.  100,  Ann.  Cas. 
1916B,  1033n ;  Blades  v.  Hawkins,  240 
Mo.  187.  112  S.  W.  979,  144  S.  W. 
1198,  Ann.  Cas.  1913B,  1082n.  See 
also  Braaten  v.  Olson,  28  N.  Dak. 
235,  148  N.  W.  829.  For  other  con- 
tracts of  municipalities  held  valid, 
see:  Whigham  v.  Gulf  Refining  Co. 
(Ga.  App.),  93  S.  E.  238  (contract 
for  current  supplies  by  appropriate 
committee,  ratified  by  acceptance  of 
supplies)  ;  Amhold  v.  Klug,  97  Kans. 
576,  155  Pac.  805  (contract  with  elec- 
tric light  company  to  pump  water)  ; 
Voelcker  v.  Schnell.  166  N.  Y.  S. 
420  (power  to  rent  suitable  offices)  ; 
Milwaukee  v.  Raulf,  164  Wis.  172, 
159  N.  W.  819. 

15  Rochester  v.  Gutberlett.  211  N. 
Y.  309,  105  N.  E.  548,  L.  R.  A.  1915D. 
209  and  note,  Ann.  Cas.  1915C,  483. 
See  also  California  Reduction  Co. 
v.  Sanitary  Reduction  Works,  199  U. 
S.  306,  50  L.  ed.  204,  26  Sup.  Ct.  100 ; 
Gardner  v.  Michigan,  199  U.  S.  325, 
50  L.  ed.  212,  26  Sup.  Ct.  106.  But 
compare  Landberg  v.  Chicago,  237  III. 
112,  86  N.  E.  638,  21  L.  R.  A,  (N. 
S.)  830n,  127  Am.  St  319. 
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for  joint  use  is  invalid,  at  least  under  constitutions  or  statutes  for- 
bidding a  loan  of  municipal  credit  for  private  benefit.*®  So,  it  is 
generally  held  that  a  municipal  corporation  can  not  discriminate 
in  favor  of  union  labor.*^  General  statutory  authority  to  sell  prop- 
erty is  confined  to  property  held  by  the  municipality  in  its  pro- 
prietary character.*® 

§610.    Leasing  public  property  for  private  purposes. — 

Municipal  property  which  has  ceased  to  be  used  or  is  of  a  private 
character  held  by  the  municipality  as  a  private  proprietor  may 
generally  be  sold  or  leased  as  the  public  welfare  may  demand.*® 
§  612.  Ratification. — Where  a  contract  is  absolutely  void, 
as,  for  instance,  where  it  is  prohibited  by  charter  or  statute,  it 
can  not  be  ratified  and  no  recovery  can  be  had  upon  it.^  But 
where  the  contract  is  within  the  powers  granted,  but  the  power 
is  irregularly  exercised,  or  some  merely  directory  formality  is 
not  complied  with,  especially  if  it  be  in  the  exercise  of  a  business 

"  Lord  V.  City  &  County  of  Den-  »» Palmer    v.   Albuquerque,    19    N. 

ver,  58  Colo.  1,  143  Pac.  284,  L.  R.  Mex.   285,    142   Pac.   929,   L.   R.   A. 

A.   1915B,    306n,    Ann.    Cas.    1916C,  1915A,  1106.     See  also  Gainesville  v. 

^3,  and  note.    See  also  Atkinson  v.  Dunlap   (Ga.),  94  S.  E.  247;  Bidde- 

Ada  County,  18  Idaho  282,  108  Pac.  ford  v.  Yates,  104  Maine  506.  72  Atl. 

1046,  28   L.    R.   A.    (N.    S.)    412n;  335,    15    Ann.    Cas.    1091;    GotUieb- 

Admiral   Realty  Co.   v.    New   York,  Knabe  Co.  v.  Macklin,  109  Md.  429, 

206  N.  Y.  110,  99  N.  E.  241,  Ann.  71    Atl.   949,   31    L.   R.   A.    (N.    S.) 

Cas.  1914A,  104n   (but  contract  was  580,   and   note,    16  Ann.    Cas.    1092. 

here  upheld  as  a  lease)  ;   Brodie  v.  And  see  as  to  lease  and  agreement 

Philadelphia,  230  Pa.  434,  79  Atl.  659.  with  a  private  or  quasi  pubhc  corpo- 

*^  Miller  v.  Des  Moines,  143  Iowa  ration  for  construction  and  operation 

409,  122  N.  W.  226,  23  L.  R.  A.  (N.  of    subway    held    valid:      Admiral 

S.)  815,  and  note,  21  Ann.  Cas.  207;  Realty  Co.  v.  New  York,  206  N.  Y. 

Wright  V.  Hocter,  95  Nebr.  342,  145  110.  99  N.  E.  241.  Ann.  Cas.  1914A, 

K.  W.  704,  146  N.  W.  997,  52  L.  R.  1054n.     Municipalities  can  not  lease 

A.  (N.  S.)  728y  and  note,  Ann.  Cas.  space  on  their  streets   or   sidewalks 

1915D,  967n.  for   private  purposes:     Chapman   v. 

"State    V.    JefiFerson    County,    91  Lincoln,   84   Nebr.   534,    121    N.   W. 

Wash.  454,  157  Pac  1097.    For  con-  596,  25  L.  R.  A.   (N.  S.)   400,  and 

tracts  of  municipalities  held  invalid,  note.    And  a  board  of  education,  or 

see  also:      Indiana    R.    &c.    Co.    v.  school  board,  can  not  lease  a  school 

Kokomo,  183  Ind.  543,  108  N.  E.  771 ;  house  lot  for  production  of  oil  and 

Mogul  V.  Garvey,  54  Ind.  App.  547,  gas:    Herald  v.  Board  of  Education, 

103  N.  E.  118 ;  Wichita  Water  Co.  v.  65  W.  Va.  765,  65  S.  E.  102,  31  L.  R. 

Wichita,  98  Kans.  256,   158  Pac.  49  A.  (N.  S.)  588,  and  note, 

(city  commissioner  can  not  bind  city  20  Perle  v.  Lansing,  189  Mich.  501, 

for  services   and    materials)  ;    Sea-  155  N.  W.  591,  L.  R.  A.  1917C,  1096 

men  v.  New  York,  172  App.  Div.  740,  (contract  with  officer  in  violation  of 

159  N.  Y.  S.  563  (contract  with  em-  charter     void).       See     also     Coifee 

ploye  of  highway  department  to  do  Springs  v.  Glover,  10  Ala.  App.  475, 

extra  work  as  architect  of  municipal  65  So.  440;  Likes  v.  RoUa,  184  Mo. 

building  invaUd).  App.  296,  167  S.  W.  645. 
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rather  than  a  governmental  function,  it  may  be  ratified.**  If 
the  contract  is  strictly  ultra  vires,  beyond  the  scope  of  the  powers 
of  the  corporation,  it  can  not  be  ratified.**  It  may  be  ratified,  in 
a  proper  case,  under  a  subsequently  acquired  power.** 

§  613.    Rescission.** 

§  614.  Ultra  vires.— As  a  general  rule,  a  municipality  has 
no  power  to  engage  in  an  enterprise  of  a  purely  private  character, 
such  as  the  establishment  and  maintenance  of  a  moving  picture 
theater,*"  the  maintenance  and  operation  of  a  quarry,*®  or  the 
like.*^  But  some  of  such  things  may  sometimes  be  within  the 
power  of  the  municipality  as  fairly  and  necessarily  implied  in  or 
incidental  to  its  express  powers,**  and  the  operation  of  an  ice  plant 
in  connection  with  an  electric  light  and  waterworks  plant,  for 
the  purpose  of  furnishing  the  inhabitants  of  a  city  with  ice,  has 

*i First  Nat  Bank  v.  Whisenhunt,  cient     ratification,     see:       Colorado 

94  Ark.  583,  127  S.  W.  968;  People  Springs  v.  Coray,  25  Colo.  App.  460. 

V.   Spring  Lake  Drainage  &c   Dist..  139   Pac   1031;   Wichita  Water   Co. 

253  111.  479,  97  N.  E.  1042 ;  First  Nat  v.  Wichita,  98  Kans.  256,   158  Pac. 

Bank  v.  Emmetsburg,  157  Iowa  555,  49;  Niland  v.  Bowron,  193  N.  Y.  180, 

138  N.  W.  451,  L.  R.  A.  1915A,  982n ;  85  N.  E.  1012 ;  Weil  v.  Newbem,  126 

Darling  v.   Manistee.   166  Mich.  35,  Tenn.  223.  148  S.  W.  680,  L.  R.  A. 

131    N.   W.  450;    McKenna  v.   Mc-  1915A,  1009n.  Ann.  Cas.  1913E,  25n; 

Haley.  67   Ore.  443,   136   Pac   340;  Osborne  v.  King  County,  76  Wash. 

New  Haven  v.  Weston,  87  Vt  7.  86  277.  136  Pac  138.   The  general  sub- 

Atl.  996,  46  L.  R.  A.   (N.  S.)  921n.  ject  as  to  what  is  necessary,  includ- 

22  Reed  City  v.  Reed  City  Veneer  ing  knowledge  on  the  part  of  the 
&c.  Co..  165  Mich.  599,  131  N.  W.  corporation,  and  the  manner  and  ef- 
385;  Minneapolis  &c.  Trac  Co.  v.  feet  of  ratification  is  elaborately 
Minneapolis,  124  Minn.  351,  145  N.  treated  in  the  note  in  L.  R.  A.  1915A. 
W.  609,  50  L.  R.  A.   (N.  S.)   143n;  1033-1040. 

Smith  V.  Philadelphia,  227   Pa.  423,  ^^Sec  as  to  rescission  and  modiii- 

76    Atl.    221 ;    Stratton    v.    Kinney  cation   generally :     Atlantic   City   v. 

County  (Tex.  Civ.  App.),  137  S.  W.  Warren  Bros,  Co.,  226  Fed.  372,  141 

1170;  Glidden  State  Bank  v.  School  C.  C.  A.  202;  Maysville  v.  Davis,  166 

Dist  No.  2,  143  Wis.  617.  128  N.  W.  Ky.  555,   179  S.  W.  463 ;  Millen   v. 

285.  Boston,  217  Mass.  471,  105  N.  E.  453 ; 

23  Santa  Cruz  v.  Wykes,  202  Fed.  Moriarty  v.  Orange,  89  N.  J.  L.  385, 
357.    120   C.   C.    A.   485;    Pilling  v.  98  Atl.  465. 

Everett,  67  Wash.  109.  120  Pac  873.  25  state  v.  Lynch.  88  Ohio  St  71. 

See  also  Morris  v.  Adams  County,  102  N.  E.  670,  48  L.  R.  A.  (N.  S.) 

25   Colo.    App.   416,    139    Pac    582;  720,  Ann.  Cas.  1914D,  949n. 

Wharton  v.  Greensboro,  149  N.  Car.  26  Radford  v.  Clark.   113  Va.   199, 

62,   62   S.   E.   740.     As   to   what   is  7^  S.  E.  571,  38  L.  R.  A.   (N.  S.) 

sufficient,  as  a  ratification,  see:    Mc-  281n. 

Kenna  v.  McHaley,  67  Ore  443.  136  27  Gainesville  v.  Dunlap   (Ga.).  94 

Pac  340:  Gallup  v.  Liberty  County,  S.  E.  247  (can  not  engage  in  supply- 

57  Tex.  Civ.  App.  175,  22  S.  W.  291 ;  ing  water  outside  the  citv)  ;  Brooks 

New  Haven  v.  Weston.  87  Vt  7.  86  v.  Brooklyn.  146  Iowa  136^  124  N.  W. 

Atl.  996,  46  L.  R.  A.   (N.  S.)  921n;  868,  26  L.  R.  A.  (N.  S.)  425n  (opera 

Ettor  V.  Tacoma,  77  Wash.  267,  137  house  and  assembly  hall). 

Pac  820.    As  to  what  is  not  a  suffi-  28  Radford  v.  Clark,   113  Va.   199, 
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been  held  legal  and  not  ultra  vires.*"  So,  a  statute  authorizing 
the  maintenance  of  a  public  yard  by  a  city  or  town  for  the  sale 
of  fuel  to  its  inhabitants  at  cost,  has  been  held  constitutional  and 
valid.*" 

§  615.  Estoppel. — Where  a  contract  is  absolutely  void,  as 
where  it  is  forbidden  by  statute  or  there  is  an  entire  lack  of 
power  in  the  municipality  to  execute  or  enter  into  such  a  contract, 
a  municipality  can  not  be  estopped  from  setting  up  such  in- 
validity even  though  it  has  received  the  benefit.*^  But  where  the 
act  is  not  forbidden  and  there  is  not  a  lack  of  power,  the  mere  fact 
that  the  power  was  informally  or  improperly  exercised,  at  least 
if  not  in  violation  of  a  mandatory  statute  as  to  the  method,  will 
not  prevent  the  operation  of  the  doctrine  of  estoppel,  and  the 
municipality  may  be  estopped  in  such  cases  where  it  receives  and 
retains  the  benefits  or  other  sufficient  grounds  of  estoppel  exist.** 

73  S.  K  571,  38  L.  R.  A.    (N.   S.)  were  not   complied   with)  ;   Hart   v. 

281n.  New  York,  201  N.  Y.  45.  94  N.  E. 

"Holton  V.  Camilla,  134  Ga.  560,  219;     Stratton     v.     Kinney     County 

68  S.  E.  472,  31  L.  R.  A.   (N.  S.)  (Tex.  Civ.  App.),   137  S.  W.   1170; 

116n,   20   Ann.   Cas.    199.     A   water  Osborne  v.   King  County,  76  Wash, 

company  can  not  avoid  its  contract  to  277,  136  Pac.  138.    But  compare  Cali- 

furnish  water  to  a  municipality  be-  fornia-Oregon    Power   Co.   v.    Med- 

cause  it  is  ultra  vires  as  to  the  latter :  ford,  226  Fed.  957. 
Belfast  V.    Belfast    Water    Co.,    115        «2  Santa  Cruz  v.  Wykes,  202  Fed. 

Maine  234,   98   AtL   738,    L.    R.   A.  357,  120  C.  C.  A.  485;  Forrest  City 

1917B,  908.  V.   Orgill,   87   Ark.   389,    112    S.   W. 

'^Laughlin  v.  Portland,  111  Maine  891;  First  Nat.  Bank  v.  Emmetsburg, 

486.  90  AtL  318,  51  L.  R.  A.  (N.  S.)  157  Iowa  555.  138  N.  W.  451,  L.  R. 

1143n.  Ann.  Cas.  1916C,  734n.  A.    1915A,  982n ;   Moore  v.   Ramsey 

"Wilkes  County  v.  Coler,  190  U.  County,  104  Minn.  30,  115  N.  W.  750; 
S.  107,  47  L.  ed.  971,  23  Sup.  Ct  Edwards  v.  Kirkwood,  147  Mo.  App. 
738;  Ft  Scott  v.  W.  G.  Eads  Broker-  599,  127  S.  W.  378;  Washington 
age  Co.,  117  Fed.  51,  187  U.  S.  647,  Water  Power  Co.  v.  Spokane,  89 
47  L.  ed.  348.  23  Sup.  Ct.  846;  Bur-  Wash.  149,  154  Pac.  329.  "Any 
lingham  v.  New  Bern,  213  Fed.  1014 ;  municipal  or  quasi  municipal  corpor- 
Colorado  Springs  v.  Coray,  25  Colo,  ation  which  has  the  corporate  power 
App.  460,  139  Fac  1031  (failure  to  to  make  and  to  perform  a  contract, 
let  contract  on  competitive  bidding  which  makes  il  and  receives  and 
as  required  by  statute) ;  Horkan  v.  keeps  the  benefits  of  its  performance 
Moultrie,  136  Ga.  561,  71  S.  E.  785;  by  the  other  party  to  it,  is  thereby 
Eastern  IlL  State  Normal  School  v.  estopped  from  defeating  per  form- 
Charleston,  271  III.  602,  111  N.  E.  ance  on  its  own  part  on  the  ground 
573;  Harrison  County  v.  Ogden,  165  that  it  either  negligently  or  fraudu- 
lowa  325,  145  N.  W.  681 ;  Mullins  v.  lently  failed  to  exercise  in  a  lawful 
Kansas  City,  268  Mo.  444,  188  S.  W.  manner  the  powers  it  had  fully  to 
193;  Likes  v.  Rolla,  184  Mo.  App.  perform  its  part  of  the  agreement": 
2%,  167  S.  W.  645;  Hagerman  v.  Bates  County  v.  Wills.  239  Fed.  785, 
Hagcrman,  19  N.  Mex.  118,  141  Pac.  789,  790,  152  C.  C.  A.  571,  citing  Wil- 
613,  L,  R,  A.  1915A,  904n  (so  where  son  v.  King's  Lake  Drainage  &c. 
mandatory     statutory     requirements  Dist,  257  Mo.  266,  289,  290,  165  S.  W. 
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§  616.     Borrowing  of  money  and  issuance  of  negotiable 

paper.— The  power  to  borrow  money  and  issue  negotiable 
paper  and  bonds  does  not  necessarily  belong  to  a  municipal  cor- 
poration as  an  incident  of  its  creation,*^  and  it  is  generally  held 
that  the  power  to  do  so  for  the  construction  of  public  improve- 
ments is  not  implied  from  the  mere  authority  to  make  such  im- 
provements, or  the  like.'*  But  such  power  is  sometimes  implied 
from  the  powers  expressly  granted.** 

§§  617»  618.  No  right  of  action  on  void  bonds — Defenses 
available  against  bona  fide  holders. — Where  a  municipality 
has  power  to  issue  bonds,  but  the  bonds  are  invalid  because  of 
some  irregularity,  or  the  like,  they  can  not,  ordinarily  at  least,  be 
directly  sued  on,  but  the  municipality  may  be  held  liable  on  the 
theory  of  an  implied  contract,'**  or  estoppel,  and  in  some  instances, 
by  ratification.*^  But  there  can  be  no  estoppel  or  ratification 
where  there  is  an  entire  lack  of  power.*® 

§  619.  Bona  fide  holder — ^Bond  containing  no  recitals. — 
One  who  takes  detached  coupons  for  interest  when  they  are  past 


734,  and  older  cases.  See  also  Ft 
Worth  V.  Reynolds  (Tex.  Civ.  App.), 
190  S.  W.  501. 

«3  Weil  V.  Newbem,  126  Tenn.  223, 
148  S.  W.  680,  L.  R.  A.  1915A,  1009n, 
Ann.  Cas.  191 3E,  25,  and  note ;  Strat- 
ton  V.  Kinney  County  (Tex.  Civ. 
App.),  137  S.  W.  1170.  See  also 
Tate  V.  Elberton,  136  Ga.  301,  71  S. 
E.  420;  McCurdy  v.  Shiawassee 
County,  154  Mich.  550,  118  N.  W. 
625;  Higginson  v.  Boston,  212  Mass. 
583,  99  N.  E.  523,  42  L.  R.  A.  215; 
Luther  v.  Wheeler,  IZ  S.  Car.  83,  52 
S.  E.  874,  4  L.  R.  A.  (N.  S.)  746n, 
750,  6  Ann.  Cas.  754. 

8*Rushe  v.  Hyattsville,  116  Md. 
122,  81  Atl.  278,  Anfi.  Cas.  1913D,  IZ, 
and  note;  State  v.  King  County,  45 
Wash.  519,  88  Pac.  935.  See  also 
Burlingham  v.  New  Bern,  213  Fed, 
1014;  Chartz  v.  Carson  City,  39  Nev. 
285.  156  Pac.  925. 

85  Bradshaw  v.  High  Point,  151  N. 
Car.  517,  66  S.  E.  601.  See  also 
notes  in  Ann.  Cas.  1913D.  IZ,  and 
Ann.  Cas.  1913E,  25.  And  compare 
Keenan  v.  Trenton,  130  Tenn.  71,  168 
S.  W.  1053,  Ann.  Cas.  1916B,  519 
(express  power  to  light  streets  im- 


plies power  to  construct  or  purchase 
lighting  plant  for  that  purpose). 

3*  Keenan  v.  Trenton,  130  Tenn.  71, 
168  S.  W.  1053,  Ann.  Cas.  1916B, 
519n. 

»7  See  notes  in  L.  R.  A.  1915A,  904. 
917,  1023,  ante  §§  612,  615.  See  also 
as  to  estoppel  by  recitals  in  the 
bonds :  Aurora  v.  Gates, '  208  Fed. 
101,  125  C  C  A.  329,  L.  R.  A.  1915A, 
910  and  note.  And  see  generally  as 
to  estoppel  as  against  a  bona  fide 
purchaser:  Town  of  Newbern  v. 
National  Bank,  234  Fed.  209,  148  C. 
C  A.  Ill,  L.  R.  A.  1917B,  1019. 

*8  Aurora  v.  Hayden,  23  Colo.  App. 
1,  126  Pac  1109  (reversed  on  other 
grounds  in  142  Pac.  183)  ;  Hagerman 
V.  Hagerman,  19  N.  Mex.  118,  141 
Pac.  613,  L.  R.  A.  1915A,  904n  (nor 
liability  on  implied  contract).  And 
see  generally  as  to  defenses  against 
bona  fide  holders:  Burlingham  v. 
New  Bern,  213  Fed.  1014.  See  also 
Wilkes  County  v.  Coler,  190  U.  S. 
107,  47  L.  ed.  971,  23  Sup.  Ct  738; 
Santa  Cruz  v.  Wykes,  202  Fed.  357, 
120  C.  C.  A.  485;  Wittkowsky  v. 
Jackson  County,  150  N.  Car.  90,  63 
S.  E.  275;  State  v.  Sapulpa  (Okla.), 
160  Pac  489. 
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due  is  not  a  bona  fide  purchaser,  but  takes  them  subject  to  de- 
fenses, and,  where  they  are  wrongfully  delivered  to  the  pur- 
chaser the  municipality  is  not  estopped  to  deny  liability  thereon 
by  the  fact  that  a  tax  had  been  levied  for  their  payment.^® 

§  620.  Limitation  of  indebtedness — Limitation  on  power 
to  create  municipal  indebtedness.*® — A  contract  in  violation 
of  a  provision  of  the  constitution  or  statute  limiting  indebtedness 
is  usually  deemed  absolutely  void,**  but  there  are  some  cases  in 
which  a  recital  on  this  subject  in  a  bond  has  been  held  to  estop 
the  municipality." 

§  621.     Indebtedness  depending  on  popular  vote.*' 

"State   V.    Sapulpa    (Okla.),    160  Pa.  28,  95   Atl.  938.     But  in   some 

Pac  489.     See  also  Harrison  County  states  the  limitation  is  held  to  apply 

V.  Ogden,  165  Iowa  325,  145  K.  W.  only  to  contractual  indebtedness  and 

681.    But  compare  Newbern  v.  Na-  not  one  imposed  by  law.    See  Arthur 

tional  Bank.  234  Fed.  209,  148  C.  C.  v.   Petaluma,  27  Cal.   App.   782,   151 

A.  Ill,  L.  Rv  A.  1917B,  1019,  where  Pac.  183;  German  Nat.  Bank  v.  Cov- 

holder  was  bona   fide  purchaser   of  ington,  164  Ky.  292,  175  S.  W.  330, 

bonds.    In  Kentucky,  street  improve-  Ann.  Cas.  1917B,  189n,  190.    See  note 

ment   bonds    are    negotiable    instru-  in  Zl  L.   R.  A.    (N.   S.)    1086-1096, 

ments,  protected  as  such  in  the  hands  1107. 

of   a   bona    fide    holder :      Citizens'        *^  Superior    Mfg.    Co.    v.    School 

Trust  &c.  Co.  V.  Hays,  167  Ky.  560,  Dist  No.  63,  28  Okla.  293,  114  Pac. 

180  S.  W.  811.    As  to  the  effect  of  328.  Zl  L.  R.  A.  (N.  S.)   1054n. 
recitals  in  bond  as  to  authority  and        ^^Qunnison  County  v.  Rollins,  173 

compliance  with  statutory  provisions,  U.  S.  255,  43  L.  ed.  689,  19  Sup.  Ct. 

see:    Aurora  v.  Gates,  208  Fed.  101,  390;  Presidio  County  v.  Noel- Young 

125  C  C.  A.  329,  L.  R.  A.  1915A,  &c  Co.,  212  U.  S.  58,  53  L.  ed.  402, 

910,  and  elaborate  note;  Harmony  v.  29  Sup.  Ct.  237;  Beatrice  v.  Edmin- 

Truman,  212  Fed.  4;  Newbern  v.  Na-  son,  117  Fed.  427,  54  C.  C  A.  601; 

tional  Bank.  234  Fed.  209,  148  C.  C.  Fairfield      v.      Rural      Independent 

A.  Ill,  L.  R.  A.  1917B,  1019;  Ham  School  Dist.,  116  Fed.  838,  54  C.  C. 

V.  Grapeland  Irr.  Dist.,  172  Cal.  611,  A.  342,  187  U.  S.  643,  47  L.  ed.  346, 

158  Pac.  207.  23  Sup.  Ct.  843.    See  also  as  to  Ha- 

**See  generally  as  to  construction  bility  for  services  necessary  to  pres- 

and  effect  of  statutory  or  constitu-  ervation  of  peace  and  good  order: 

tional   provisions    limiting    indebted-  Cunningham  v.  Umatilla  County,  57 

ness:    Mesmer  v.  Board  &c.,  23  Cal.  Ore.  517,  112  Pac.  437,  11  L.  R.  A. 

App.  578,    138    Pac.    935;    Southern  (N.  S.)   1051n. 

Bitulithic  Co.  v.  Detreville,   156  Ky.        *^  See   generally   as    to   provisions 

513, 161  S.  W.  560 ;  Lepley  v.  Ft.  Ben-  for  popular  vote  on  indebtedness  and 

ton,  51    Mont    551,    154    Pac    710;  necessity  of  complying  with  them  and 

Bramham   v.    Durham,    171    N.    Car.  effect  of   irregularities:     Sanders   v. 

196.  88  S.  E.  374.    A  city  even  for  the  Gainesville,  141  Ga.  441,  81  S.  E.  215 ; 

purpose  of  paying  a  judgment  against  Shinall  v.   Cartersville,   144  Ga.  219, 

it  can  not  levy  a  tax  in  excess  of  the  87  S.  E.  290 ;  Cooper  v.  Middletown, 

statutory  limitation :  People  v.  Cleve-  56   Ind.   App.   374,    105    N.    E.   393 ; 

land  fc  R.  Co.,  271  111.  195,  110  N.  Marion  v.  Haynes,  157  Ky.  687,  164 

E.  1021.    And  judgments  should  be  S.  W.  79;  Burwell  v.  Lillington,  171 

included  in   determining   amount   of  N.  Car.  94,  87  S.   E.  970;   Uhler  v. 

indebtedness,    but    not    unliquidated  Olympia,  87  Wash.  1,  151  Pac  117, 

claims  on  which  the  city  denies  lia-  152  Pac  998. 
bility:    Schuldice  v.  Pittsburgh,  251 

123 


§  622] 


CONTRACTS 


[1  Supp. 


§  622.     Indebtedness  limited  by  per  cent,  of  valuation.** 


§  624.     Aggregate  indebtedness — How  determined — Re- 
funding and  sinking  fund  bonds.*' 

§  625.     Indebtedness   payable   annually   or   monthly. — A 

contract  payable  only  in  monthly  or  annual  instalments  or  the 
like,  as  they  are  earned,  although  for  a  term  of  years,  is  generally 
held  not  to  create  an  indebtedness  for  the  aggregate  amount  for 
the  full  term  or  life  of  the  contract  within  the  constitutional  or 
statutory  inhibition  ;**  but  it  -is  otherwise  where  the  liability  is 
complete  and  fixed  and  does  not  depend  upon  and  arise  only  as 
the  services  are  performed,  although  the  amount  may  be  payable 
in  instalments.*' 


48 


§  628.     Current  expenses  not  included. 

§  629.  Debts  payable  out  of  special  fund — Special  assess- 
ment— Optional  debts. — Debts  payable  out  of  a  special  fund, 
where  there  is  no  general  liability  of  the  city,  such,  for  instance, 
as  street  improvement  bonds  payable  wholly  out  of  assessments  of 
abutting  property  owners,  or  the  like,  are  not  an  indebtedness  of 
the  municipality  within  the  inhibition  in  question,  nor  to  be 
counted  in  determining  the  amount  of  its  indebtedness.*' 


**  Sidey  v.  Marceline,  237  Fed.  168, 
150  C.  C.  A.  314;  Kimbley  v.  Owens- 
boro  (Ky.),  195  S.  W.  1087.  As  to 
time  and  basis  of  computing  valua- 
tion and  determining  indebtedness, 
see:  Lewis  v.  Brady,  17  Idaho  251, 
104  Pac  900,  28  L.  R.  A.  (N.  S.) 
149, "and  note;  Chanley  v.  Zimmer, 
183  Ind.  222,  108  N.  E.  769  (gravel 
road  ordered  and  bonds  ordered  sold, 
question  of  indebtedness  relates  to 
date  of  order). 

«  See  note  in  37  L.  R.  A.  (N.  S.) 
1099-1102. 

*®Toomey  v.  Bridgeport,  79  Conn. 
229.  64  Atl.  215,  7  Ann.  Cas.  148; 
Joseph  V.  Joseph  Waterworks  Co., 
57  Ore.  586,  592,  111  Pac.  864,  112 
Pac.  1083 ;  Allison  v.  Chester,  69  W. 
Va.  533,  72  S.  E,  472,  37  L.  R.  A. 
(N.  S.)  1042n,  Ann.  Cas.  1913B, 
1174n.  See  also  Cohen  v.  Houston 
(Tex.  Civ.  App.),  176  S.  W.  809. 
But  compare  Evans  v.  Holman,  244 
III.  596,  91  N.  E.  723. 

^^Hagan  v.  Limestone  County,  160 


Ala.  544.  49  So.  417,  37  L.  R.  A.  (N. 
S.)  1027n;  Baltimore  &c.  R.  Co.  v. 
People,  200  111.  541,  66  N.  E.  148; 
Logansport  v.  Jordan,  171  Ind.  121, 
85  N.  E.  959,  37  L.  R.  A.  (N.  S.) 
1036n,  17  Ann.  Cas.  415.  See  also 
Trask  v.  Livingston  County,  210  Mo. 
582,  109  S.  W.  656,  37  L.  R.  A.  (N. 
S.)  1045n.  But  compare  Sheridan  v. 
Rothschild.  181  Ind.  405,  104  N.  E, 
66;  Schooley  v.  Chehalis,  84  Wash. 
667,  147  Pac.  410. 

*«  Tate  v.  Elberton,  136  Ga.  301,  71 
S.  E.  420;  Fairbanks  Co.  v.  Sulphur 
(Okla.),  161  Pac.  811;  Cleburne  v. 
Gutta  Percha  &c  Co.  (Tex.  Civ. 
App.),  127  S.  W.  1072.  See  also 
Lawrence  County  v.  Lawrence  Fiscal 
Ct.  130  Ky.  587,  113  S.  W.  824; 
O'Reilly  v.  Kingston,  175  App.  Div. 
207,  161  N.  Y.  S.  632;  Levy  v.  Mc- 
Clellan,  196  N.  Y.  178.  89  N.  E.  569 ; 
Pilling  V.  Everett,  67  Wash.  109,  120 
Pac  873;  note  in  37  L.  R.  A.  (N. 
S.)    1077-1080,   1086-1096. 

"Monk  V.   Moultrie,  145  Gz.  843, 
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§  631.  Evasion  of  constitutional  limitations. — ^The  con- 
stitutional limitation  as  to  indebtedness  can  not  be  evaded  by  any 
mere  subterfuge." 

§  633.     Construction  of  constitutional  provisions.' 

§  636.     Indebtedness  for  water  and  light.*^*  ' 

§  637.  Effect  of  exceeding  the  limit. — Ordinarily,  the  ef- 
fect of  exceeding  the  limit  of  indebtedness  is  to  render  the  con- 
tract, at  least  to  that  extent,  absolutely  void  f^  but  there  are  some 
cases  in  which  recitals  in  bonds  have  been  held  to  create  an  estop- 
pel against  the  municipality  in  favor  of  a  bona  fide  holder.*^* 


^  S.  E.  71 ;  German  Nat.  Bank  v. 
Covington,  164  Ky.  292,  175  S.  W. 
330.  Ann.  Cas.  1917B,  189n  (but 
where  street  improvement  bonds  are 
not  payable  out  of  special  assess- 
ments and  the  faith  and  credit  of  ^he 
cit>'  are  pledged  for  their  payment 
they  constitute  an  indebtedness  with- 
in a  provision  limiting  the  municipal 
indebtedness) ;  Wickliffe  v.  Green- 
ville, 170  Ky.  528,  186  S.  W.  476. 
See  also  White  v.  Loughborough, 
125  Ark.  57,  188  S.  W.  10;  Beau- 
mont  V.  Masterson  (Tex.  Civ.  App.), 
142  S.  W.  984;  Laredo  v.  Frish- 
muth  (Tex.  Civ.  App.),  196  S.  W. 

190.  But  compare  where  city  is 
liable  for  part  and  it  exceeds  limit: 
People  v.  Chicago  &c.  R.  Co.,  253  111. 

191,  97  N.  E.  310,  and  Kentucky  case 
above  cited.  After  levy  is  made,  pay- 
ment of  taxes  is  regarded  as  certain 
and  for  the  purpose  of  determining 
whether  an  expenditure  exceeds  debt 
limit  it  will  be  assumed  that  tax  has 
been  paid:  State  v.  Stannard  (Ore.), 
165  Pac  571.  In  Illinois  hospital 
warrants  in  the  nature  of  bonds  can 
not  be  issued  where  they  increase 
the  indebtedness  beyond  the  limit, 
although  payable   out   of   a   special 


fund:  Holmgren  v.  Moline,  269  111. 
248.  109  N.  E.  1031. 

s^Hagan  v.  Limestone  County,  160 
Ala.  544,  49  So.  417,  37  L.  R.  A.  (N. 
S.)  1027n  (can  not  avoid  it  by  stating 
in  the  contract  that  it  is  no  debt  when 
in  law  and  fact  it  is) ;  Evans  v.  Hol- 
man,  244  111.  596,  91  N.  E.  723; 
Logansport  v.  Jordan,  171  Ind.  121, 
85  N.  E.  959,  37  L.  R.  A.  (N. 
S.)  1036n,  17  Ann.  Cas.  415.  See 
also  Fairbanks- Morse  Co.  v.  Geary 
(Okla.),  157  Pac.  720. 

"  See  note  in  37  L.  R.  A.  (N.  S.) 
1086-1096,  1103,  et  seq.;  ante  §§  620, 
621. 

^^  See  ante  §  625. 

^^  Superior  Mfg.  Co.  v.  School 
Dist.  No.  63,  28  Okla.  293.  114  Pac. 
328.  37  L.  R.  A.  (N.  S.)  1054n.  One 
dealing  with  a  municipality  must  take 
notice  of  the  debt  limit  provisions: 
German  Nat.  Bank  v.  Covington,  164 
Ky.  292,  175  S.  W.  330,  Ann.  Cas. 
1917B,  189n. 

**  Presidio  County  v.  Noel- Young 
&c  Co.,  212  U.  S,  58.  53  L.  ed.  402, 
29  Sup.  Ct.  237;  Fairfield  v.  Rural 
Independent  School  Dist.,  116  Fed. 
838,  54  C.  C.  A.  342,  187  U.  S.  643, 
47  L.  ed.  346,  23  Sup.  Ct.  843. 
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CHAPTER  XXI 


LEGALITY  OF  OBJECT 


§  645.  Generally.* — ^A  contract  lawful  in  itself,  and  not  re- 
quiring or  contemplating  the  doing  of  an  unlawful  act,  is  not 
illegal  or  rendered  invalid  by  the  fact  that  one  of  the  parties  may 
employ  improper  means  or  agencies  or  carry  it  out  in  an  illegal 
way.* 

§  646.  Means  by  which  contract  rendered  illegal  immate- 
rial.' 

§  647.    Agreement  in  violation  of  positive  law.* 

§  64S.     Contract  prohibited  by  statute  generally  void.^ 

1  [Main  section  cited  in  Dodson  v.  jure  the  state  of  the  forum,  or  its 

McCurnin    (Iowa),    160   N.   W.   927,  citizens,  will  not  be  enforced:    Stan- 

929,    L.    R.    A.    1917C,    1085,    1087;  dard  Fashion  Co.  v.  Grant,   165  N. 

O'Bannon  v.  Widick  (Mo.  App.).  198  Car.  453,  81  S.  E.  606.    An  agreement 

S.  W.  432,  433 ;  Minnesota  &c.  R.  Co.  for   doing   of   an   act   forbidden   by 

V.  Way   (S.  Dak.),  148  N.  W.  858,  cither   common   or   statutory   law   is 

860.]  illegal:     Baxter   v.   Venice,    194   III. 

^Hogston  V.   Bell    (Ind.),   112   N.  App.  62;  Gordon  v.  (xordon's  Admr., 

E.    883;    Haley    v.    Hollenback,    53  168  Ky.  409,  182  S.  W.  220. 

Mont.  494,  165  Pac.  459;  Armour  &  *  {Main  section  cited  in  O'Bannon 

Co.  V.  Jesmer,  n  Wash.  475,  136  Pac.  v.   Widick    (Mo.   App.),   198   S.   W. 

689.    But  a.  contract  in  furtherance  of  432,  433.] 

a  business  conducted  in  violation  of  "Agreements  in  violation  of  posi- 

law  is  usually  illegal  and  unenf ore-  tiye  law,  to  which  courts  refuse  recog- 

ible :    Baker  v.  Lehman,  186  Ala.  493,  nition    and    enforcement,    are    those 

65  So.  321.     And  a  contract  not  in  which  are  expressly  or  impliedly  pro- 

itself  unlawful  may  be  against  public  hibited,  either  by  some  rule  of   the 

policy  if  it  naturally  suggests  unlaw-  common  law  or  by  some  express  statu- 

f ul   means   in   aid  .  of   the   contract :  tory  provision" :  (Georgia  Fruit  Ex- 

Dodson  V.  McCumin  (Iowa),  160  N.  change  v.  Tumipseed,  9  Ala.  App.  123, 

W.  927.  62  So.  542. 

*  [Main  section  cited  in  O'Bannon  ^  [Main  section  cited  in  O'Bannon 

V.  Widick  (Mo.  App.),  198  S.  W.  432,.  v.  Widick   (Mo.  App.),   198  S.   W. 

433.]  432,  433.] 

State    V.    American    Sugar    Refin-  Contracts  specifically  prohibited  by 

ing   (3o.,   138   La.    1005,   71    So.    137.  law  or  the  making  or  enforcement  of 

An  agreement  either  contrary  to  pub-  which  violates  laws  which  were  en- 

lic  policy  or  fraudulent  as  to  third  acted   for  regulation  and  protection, 

persons   will   not  be   enforced,   even  are  void:   Greil  Bros.  Co.  v.  McLain 

though  no  injury  has  resulted:  Palm-  (Ala.),  72  So.  410.   See  also  Tallman 

baum  v.  Magulsky,  217  Mass.  306,  104  v.    Lewis,    124    Ark.    6,    186    S.    W. 

N.   E.   746,   Ann.   Cas.    1915D,   799n.  296;  Karen  v.  Bartliolomae  &c.  Malt- 

An     agreement     contrary     to     good  ing  Co.,  195  111.  App.  21 ;  Dodson  v. 

morals,  or  which  will  if  enforced  in-  McCumin  (Iowa),  160  N.  W.  927,  L. 
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§  649.  Agreements  contrary  to  public  policy — Generally. 
— Such  contracts  are  unen  forcible  even  though  not  expressly  pro- 
hibited by  statute  and  no  injury  to  the  public  resulted  in  the  par- 
ticular instance  * 

§  650.  Broad  statement  of  rule  concerning  public  policy 
criticised.'^ 

§  651.    Public  policy — ^What  determined  by.* 

§  652.     Contracts  against  public  policy  void.* 

§  654.    Agreements  involving  commission  of  crime. — In 

most  jurisdictions  it  is  the  duty  of  the  court  to  dismiss  an  action, 

R.  A.  1917C.  1084  (contract  void  if  Admr..  168  Ky.  409,  182  S.  W.  220; 
it  contravenes  the  policy  and  spirit  Lesieur  v.  Rumford,  113  Maine  317, 
of  statute)  ;  Bondurant  v.  Dahnke-  93  Atl.  838.  One  can  not  bind  him- 
Walkcr  Milling  Co.,  175  Ky.  774,  195  self  by  contract  not  to  assert  a  right 
S.  W.  139  (contract  prohibited  by  which  is  given  by  statute  for  reasons 
statute  void  though  not  expressly  de-  of  public  policy :  Terre  Haute  Brew- 
clared  illegal)  ;  Hart  v.  City  Theatres  ing  Co.  v.  Ward,  56  Ind.  App.  155, 
Co.,  215  N.  Y.  322,  109  N.  E.  497;  102  N.  E.  395,  105  N.  E.  58.  A  con- 
Standard  Fashion  Co.  v.  Grant,  165  tract  to  exempt  another  from  liability 
N.  Car.  453,  81  S.  E.  606;  Courtney  for  violation  of  law  is  contrary  to 
V.  Parker  (N.  Car.),  92  S.  E.  324;  public  policy  and  void:  Cooper  v. 
Wald  V.  Wheelon,  27  N.  Dak.  624,  Northern  Pac.  R.  Co.,  212  Fed.  533. 
147  N.  W.  402;  Norbeck  &c  Co.  v.  But  a  contract  which  violates  a  stat- 
Statc,  32  S.  Dak.  189.  142  N.  W.  847,  utory  regulation  of  business  is  not 
Ann.  C^s.  1916A,  229n;  Funkhouser  necessarily  void  unless  made  so  by 
V  Capps  (Tex.  Civ.  App.),  174  S.  W.  the  terms  of  the  act:  Lane  v.  Henry, 
897;  Republic  Trust  Co.  v.  Taylor  80  Wash.  172,  141  Pac  365.  See  also 
(Tex.  Civ.  App.),  184  S.  W.  772;  Lewis  v.  Creech's  Admr.,  162  Ky. 
Bunch  V.  Short  (W.  Va.),  90  S.  E.  763,  173  S.  W.  133. 
810.  "A  contract  founded  on  an  ^Huber  v.  Culp,  46  Okla.  485,  149 
illegal  consideration  or  made  for  the  Pac.  216;  Cone  v.  Gilmore,  79  Ore. 
purpose  of  furthering  any  matter  or  349,  155  Pac.  192;  Patterson  v. 
thing  prohibited  by  statute  or  to  aid  Chambers'  Power  Co.,  81  Ore.  328, 
or  assist  any  party  therein  is  void":  159  Pac.  568;  Eugene  v.  Chambers' 
King  V.  Johnson,  30  Cal.  App.  63,  Power  Co.,  81  Ore.  352,  159  Pac 
157  Pac  531.    See  also  Western  In-  576. 

demnity  Co.  v.  Crafts,  240  Fed.  1.  *  Den  son  v.  Alabama  Fuel  &  Iron 
•  An  executory  contract  contrary  to  Co.  (Ala.),  73  So.  525;  Arlington 
pubKc  policy  is  generally  void,  al-  Hotel  Co.  v.  Rector,  124  Ark.  90,  186 
though  in  the  particular  instance  no  S.  W.  622 ;  Lewis  v.  Harris  Trust  & 
injury  to  the  public  resulted,  and  no  Savings  Bank,  188  111.  App.  544 ; 
positive  statute  was  violated:  (Jcor-  Hogston  v.  Bell  (Ind.),  112  N.  E. 
gia  Fruit  Exchange  v.  Turnipseed,  9  883 ;  Cahill  v.  Oilman,  84  Misc.  372, 
Ala.  App.  123,  62  So.  542.  In  de-  146  N.  Y.  S.  224.  Where  legislature 
tcrmining  whether  a  particular  con-  has  authorized  a  certain  kind  of  con- 
tract contravenes  public  policy,  the  tract,  such  a  contract  is  not  contrary 
test  is  whether  its  tendency  is  evil,  to  public  policy:  Westerfield-Bonte 
rather  than  whether  the  acts  per-  Co.  v.  Burnett  (Ky.),  195  S.  W.  477. 
lornied  or  contemplated  are  evil :  ^  Davis  v.  Southern  Pac.  Co.,  235 
Oliver  v.  Wilder,  2/  Colo.  App.  337,  Fed.  731 ;  Georgia  Fruit  Exchange 
149  Pac  275.  As  to  when  a  contract  v.  Turnipseed,  9  Ala.  App.  123.  62 
»s  against  public  policy  and  void,  see  So.  542;  Oliver  v.  Wilder,  27  Colo, 
pcncrally:  Chreste  v.  Louisville  R.  App.  337,  149  Pac  275;  Kuhn  v. 
Co.  167  Ky.  75,  180  S.  W.  49,  L.  R.  Buhl,  251  Pa.  348,  96  Atl.  977.  A 
A.  1917B,  1123n;  Gordon  v.  Gordon*!  contract  contrary  to  public  policy  will 
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or  to  refuse  peremptorily  to  permit  recovery  based  on  an  illegal 
agreement,  especially  if  it  involves  the  commission  of  a  crime, 
even  though  the  illegality  is  not  pleaded  as  a  defense/®  but  in 
Massachusetts  this  seems  to  be  discretionary  with  the  court  in 
some  cases  where  the  defense  is  not  pleaded.^^ 

§  655.    Agreements  involving  commission  of  civil  wrong. 

§  656.    Agreements  involving  fraud." 

§  661.  Conveyance  of  property  to  defraud  creditors. — 
Neither  the  grantor  nor  his  heirs  can  attack  the  validity  of  a 
conveyance  for  fraud  on  his  creditors.** 

§  664.    Agreements  mala  in  se  and  mala  prohibita.*' 

§  665.     Penalties  generally  import  or  imply  prohibition.**^ 

not  be  enforced:  Walsh  v.  Hibberd,  note;  Rowley  v.  Rowley  (Mo.),  197 
122  Md.  168.  89  Atl.  396.  50  L.  R.  A.  S.  W.  152;  Eisenger  v.  Eisenger  (N. 
(N.  S.)  396n;  Standard  Fashion  Co.  J.  Ch.),  100  Atl.  840;  Emery  v.  Bar- 
V.  Grant,  165  N.  Car.  453,  81  S.  E.  field  (Tex.  Civ.  App.),  156  S.  W.  311. 
606;  The  Stratford,  Inc.  v.  Seattle  See  as  to  when  a  conveyance  is  in- 
Brewing  &c.  Co.,  94  Wash.  125,  162  valid  as  against  subsequent  creditors : 
Pac.  31,  L.  R.  A.  1917C,  931n.  Ottawa  Wire  Vault  Co.  v.  McGuire, 

10  Northwestern  Salt  Co.  v.  Elec-  27  Ont.  L.  Rep.  319,  Ann.  Cas.  1914A, 
trolytic  Alkali  Co.,  L.  R.  (1913)  3  599,  601,  and  note.  See  as  to  reach- 
K.  B.  422,  Ann.  Cas.  1915B,  228,  and  ing  property  fraudulently  conveyed 
note.  See  also  Pietsch  v.  Pietsch,  245  by  creditor's  bill :  Harris  v.  Beasley, 
111.  454,  92  N.  E.  325,  29  L.  R.  A.  123  Tenn.  605,  133  S.  W.  1110,  Ann. 
(N.  S.)  218n;  Heffron  v.  Daly,  133  Cas.  1914B,  942,  and  note. 

Mich.  613,  95  N.  W.  714 ;  Bishop  v.        i'  It  is  held  that  a  contract  which 

Japhet  (Tex.  Civ.  App.),  171  S.  W.  is  illegal  because  it  requires  perform- 

499;    Hall   v.    Edwards    (Tex.    Civ.  ance  of  an  immoral  or  unlawful  act, 

App.),  194  S.  W.  674.  is   distinguishable   from  one   against 

11  O'Brien  v.  Shea,  208  Mass.  528,  public  policy  alone:  Tallman  v. 
95  N.  E.  99,  Ann.  Cas.  1912A,  1030n.  Lewis,   124  Ark.  6,   186  S.  W.   296. 

1*  Michigan     Steel     Box     Co.     v.  Where    a    contract    for    property    is 

United  States,  49  Ct  CI.  421 ;  Varn  merely  malum   prohibitum,   a   recov- 

V.  Gonzales  (Tex.  Civ.  App.),  193  S.  ery  may  be  had  on  a  quantum  meruit 

W.  1132.  or  of  the  property  in  trover:     Hill 

"  Holsberry  v.  Clark,  242  Fed.  831 ;  County  v.   Shaw  &c   Co.,  225   Fed. 

Norton  v.  Fleming,   145  Ga.  475,  89  475,  140  C.  C.  A.  523. 
S.  K  573;  Warner  v.  Flack,  278  III.        ^°  [Main  section  cited  in  Ferle   v. 

303,  116  N.  E.  197 ;  Flack  v.  Warner,  Lansing,   189  Mich.  501,   155  N.   W, 

278  111.  368,  116  N.  E.  202;  St  Louis  59J.    L.    R.    A.    1917C,    1096n,    1098; 

&c.  R.  Co.  V.  West  (Tex.  Civ.  App.),  O'Bannon  v.  Widick  (Mo.  App.),  198 

159  S.  W.  142;  Ives  v.  Culton  (Tex.  S.  W.  432,  433.] 

Civ.  App.),  197  S.  W.  619.  For  agree-        As  a  general  rule,   the  imposition 

ments  held  not  to  involve  fraud  so  as  of   a  penalty   for  doing  an   act  im- 

to  be  illegal,  see :  Hegness  v.  Chilberg,  plies  or  amounts  to  its  express  pro- 

224  Fed.  28,  139  C.  C.  A.  492;  Freese  hibition,  and  renders  a  contract   for 

V.  Pavloski  (R.  I.),  99  Atl.  13.  doing   such   act   void:     Albertson    & 

"  Jayne  v.  Jayne,  148  Ky.  613,  147  Co.  v.  Shenton  (N.  H.),  98  Atl.  516; 

S.  W.  41,  Ann.  Cas.  1913E,  540  and  Biggs    v.    Reliance    Life    Ins.    Co., 
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§  667.  When  penalty  does  not  imply  prohibition. — A  pen- 
alty does  not  always  necessarily  imply  a  prohibition  so  as  to 
render  the  contract  void  or  unenforcible/^ 

§669.     Revenue    measures — Statutes    for   protection    of 
public.** — Where  the  statute  is  intended  merely  to  raise  rev- 
enue, it  may  be,  and  usually  is,  interpreted  as  not  prohibiting  and 
'rendering  void  a  contract  in  violation  thereof/^ 

§673.  Rule  where  conditions  prescribed  for  conducting 
business  are  not  complied  with.^^ — A  contract  in  violation  of 
a  statute  prohibiting  the  practice  of  medicine  without  a  license  and 
providing  that  a  physician  shall  not  recover  compensation  for 
services  where  his  certificate  of  qualification  has  not  been  re- 
corded, is  void  and  this  has  been  held  a  good  defense  to  a  nott 
given  for  such  services  even  in  the  hands  of  a  bona  fide  pun 
chaser.^^ 

§§  676,  677.  Contracts  growing  out  of  or  connected  with 
illegal  contracts — Modified  rule." 

§  680.  Rule  when  illegal  contract  is  abandoned  or  merely 
collateral.^* 

§  681.    Collateral  contracts  of  insurance,  surety  and  loans.^^ 
§  682.     Contracts   containing   several   distinct   undertak- 


ings.*' 

(Tenn.),  195  S.  W.  174  (such  is  the 
general  rule  but  it  is  not  inflexible). 
See  also  Moser  v.  Pantages  (Wash.), 
164  Pac  768. 

"Reichardt  v.  Hill,  236  Fed.  817. 

"  [Main  section  cited  in  O'Bannon 
V.  Widick  (Mo.  App.),  198  S.  W. 
432  433  434 1 

"Reichardt  v.  Hill,  236  Fed.  817; 
Alford  V.  Creagh,  7  Ala.  App.  358, 
62  So.  254 ;  Albertson  &  Co.  v.  Shen- 
ton  (N.  H.),  98  Atl.  516.  See  also 
McConnon  &  Co.  v.  Haskins  (Mo. 
App.),  180  S.  W.  21. 

2«  Horning  v.  Mc(;ill  (Ind.),  116 
N.  E.  303. 

2*  Whitehead  v.  Coker  (Ala.  App.), 
76  So.  484,  distinguishing  Bluthenthal 
V.  Cohimbia,  175  Ala.  398,  402,  57 
So.  814. 

"Tomkins  v.  Seattle  Const.  &c. 
Co.  (Wash.),  165  Pac.  384;  Hay- 
mond  V.  Hyer  (W.  Va.;,  92  S.  E. 
854. 

**A   contract    between    publishers 


for  furnishing  printed  copies  of  con- 
stitutional amendments  is  not  void,  as 
against  public  policy,  merely  on  ac- 
count of  an  illegal  agreement  with 
the  secretary  of  state  for  the  publi- 
cation thereof:  Oliver  v.  Wilder,  27 
Colo.  App.  ZZ7,  149  Pac  275.  The 
fact  that  a  firm  has  been  organized 
to  carry  on  an  illegal  business  will 
not  necessarily  invalidate  a  cotton 
contract  made  by  it:  Anderson  v. 
Cavanaugh,  16  Ga.  App.  446,  85  S. 
H.  606. 

^*The  fact  that  houses  on  which 
a  loan  is  made  to  obtain  money  for 
improving  them  are  to  be  used  for 
illegal  purposes  does  not  destroy  the 
consideration  of  the  loan :  Me- 
chanics' Realty  &c.  Co.  v.  Leva,  16 
Ga.  App.  7Z,  84  S.  E.  222. 

25  [Main  section  cited  in  Denson  v. 
Alabama  Fuel  &c.  Co.  (Ala.),  7Z  So. 
525.  529.] 

See  also  Lamb  v.  Tomlinson,  261 
111.    388,    103    N.    E.    1058;    Stratton 
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§  685.  Repeal  of  statutes— Impairing  obligation  of  con- 
tract.— Where  an  act  or  thing  contracted  to  be  done  is  after- 
ward ma,de  unlawful,  before  performance,  the  promise  is  thereby 
avoided  and  can  not  be  enforced.** 


27 


§  687.    Violation  of  federal  statutes. 

§  688.     Violation  of  liquor  laws.'**  • 

§  695.  Violation  of  statutes  as  to  lotteries. — An  agree- 
ment between  a  furniture  dealer  and  a  customer  providing  for 
the  formation  of  a  club,  under  which  the  members  were  to  con- 
duct a  drawing  and  the  successful  person  was  to  obtain  an  article 
for  less  than  its  value,  is  illegal  as  a  lottery  or  gambling  con- 
tract imder  the  Michigan  statute.** 

§  697.  Tailor  suit  clubs— Accumulated  funds  distributed 
by  chance  and  the  like.*® 

§  701.  Giving  of  trading  stamps  not  a  lottery.— Contracts 
for  the  issuance  of  trading  stamps  to  merchants,  which,  for  the 
purpose  of  suppressing  competition,  prohibit  them  from  using 
stamps  of  others  and  enable  the  party  contracting  to  issue  them 
to  control  nearly  ninety  per  cent,  of  the  trading  stamp  business  in 
the  locality,  are  illegal  and  void  within  a  statute  making  every 
agreement  in  violation  of  common  law  unlawful  and  void,  where 
they  thus  tend  to  create  a  monopoly  in  the  production  or  sale  of 
an  article  or  commodity.*^ 


V.  Wilson.  170  Ky.  61,  185  S.  W. 
522;  Saxton  v.  North  Missouri  &c. 
R.  Co.  (Mo.  App.),  194  S.  W.  1082. 
But  compare  Western  Indemnity  G). 
V.  Crafts,  240  Fed.  1. 

ao  Advertiser  Co.  v.  State,  193  Ala. 
418,  69  So.  501.  See  also  Dorr  v. 
Chesapeake  &c  R.  Co.  (W.  Va.),  88 
S.  E.  666.  L.  R.  A.  1916E,  622. 

*'  Davis  V.  Southern  Pac  Co.,  235 
Fed.  731. 

28  For  illegal  contracts  under  liquor 
laws,  see  R.  A.  Somers  &  Co.  v.  jfack 
Cranston  Co.  (Ga.  App.),  92  S.  E. 
772 ;  Enos  v.  Hanff,  95  Nebr.  184,  145 
N.  W.  244.  For  contracts  not  pro- 
hibited or  illegal,  see  In  re  Johnson, 
224  Fed.  180;  Strebel  v.  Bligh,  183 
Ind.  537,  109  N.  E.  45;  Halloran  v. 
Jacob  Schmidt  Brewing  Co,  (Minn.), 
162  N.  W.  1082. 


20  La  France  v.  CuUen  (Mich.),  163 
N.  W.  101.  For  list  of  statutes  mak- 
ing it  an  offense  to  advertise  a  lot- 
tery, sec  note  in  Ann.  Cas.  1916A, 
907. 

'<>La  France  v.  Cullen  (Mich.), 
163  N.  W.  101  (similar  scheme  and 
contract  of  furniture  dub  held 
illegal). 

*i  Merchants'  Legal  Stamp  Co.  v. 
Murphy,  220  Mass.  281,  1C&  N.  E, 
968,  L.  R.  A.  1915D,  520n;  Mer- 
chants' Legal  Stamp  Co.  v.  Scott,  220 
Mass.  389,  107  N.  E.  969.  But  com- 
pare Sperr  &c.  Co.  v.  Fenster,  219 
Fed.  755.  State  courts  have  generally 
held  anti-trading  stamp  legislation  in- 
valid, but  the  Supreme  Court  of  the 
United  States  has  held  it  valid  even 
where  it  required  a  license  in  effect 
prohibitive:     Rast  v.  Van  Deman  & 


130 


2   Ell.   Cont.]  LEGALITY   OF   OBJECT  [§713 

§  706.  Agreements  tending  to  official  corruption  or  injury 
to  the  public. — Such  agreements  are  held  against  public 
policy  and  unenforcible  in  a  great  variety  of  cases  as  shown  in 
the  notes  to  this  and  following  sections.*^ 

§§707,  708.  Tending  to  official  corruption — Interest  of 
public  official.*^ 

§  709.  Tending  to  official  corruption — Location  of  public 
buildings/* 

§711.  Tending  to  official  corruption — ^Influencing  ap- 
pointment to  office.'^ 

§  712.  Tending  to  official  corruption — Payment  of  cam- 
paign expenses  and  the  like.*^ 

§713.  Tending  to  official  corruption — Contract  to  take 
more  or  less  than  statutory  fee.'^ 

Lewis  Co^  240  U.  S.  342,  60  L.  ed.  constitution).      As    to    contract    of 

679,  36  Sup.  Ct  370,  Ann.  Cas.  1917B,  municipality  with  firm  of  which  coun- 

455n,  L.  R.  A.  1917 A,  421,  and  note  cilman  is  a  member,  see:     Ensley  v. 

reviewing  authorities  on  both  sides;  J.  £.  Hollingsworth  &  Co.,  170  Ala. 

Pitney  v.  Washington,  240  U.  S.  387,  396,  54  So.  95,  Ann.  Cas.  1912D,  652, 

60  L  ed.  703,  36  Sup.  Ct  385,  affirm-  and  note.    See  also  note  in  50  L.  R. 

ing  State  v.   Pitney,  80  Wash.  699,  A.  (N.  S.)  1140. 
141  Pac  883,  Ann.  Cas.  1916A,  209;        »*  Davis  v.  Janeway    (Okla.),   155 

Tanner  v.  Little,  240  U.   S.  369,  60  Pac.    241;    Whitaker    v.    First    Nat 

L  ed.  691,  36  Sup.  Ct  379.  Bank  (Okla.),  155  Pac.  1175;  Davis 

"Southern   Bell   Tel.   &c.    Co.   v.  v.  Choctaw  County  (Okla.),  158  Pac. 

Mitchell,  145  Ga,  539,  89  S.  E.  514  294;    Cherry    v.    City    State    Bank 

(contract  with  justice  of  the  peace  (Okla.),  159  Pac.  253. 
as  to  costs  held  illegal)  ;  Moorehead        ^^  An  agreement  by  a  candidate  to 

V.  Realty  Associates,   166  App.  Div.  withdraw  just  before  election  when 

782,  152  N.  Y.  S.  342  (contract  with  too  late  to  fill  the  vacancy,  in  consid- 

deputy  tax   commissioner    for   com-  eration  of  his  opponent's  agreement 

mission  on  sale  of  property  illegal)  ;  to  appoint  him  deputy,  and  to  divide 

Powers  v.  Hamilton,  117  Va.  810,  86  his  fee,  a  fund  to  secure  performance 

S.  £.  98  (contract  tending  to  indue-  of  the  agreement  being  deposited  is 

ing  negligence   of   deputy   treasurer  void  as  against  public  policy :   Martin 

iUcgal).  V.  Francis,   173  Ky.  529,   191   S.  W. 

"  Crocker  v.  United  States,  240  U.  259.   Agreement  by  which  one  named 

S.  74,  60  L.  ed.  533,  36  Sup.  Ct.  245  as  executor  and  trustee  accepted  ap- 

(cmpk)3rment    of    superintendent    of  pointment  as  trustee  only  from  the 

free  delivery  service  for  compensa-  circuit  court  the  temporary  adminis- 

tion  contingent  on  success  in  securing  trator  turning  over  the  bulk  of  the 

contract  with  Postmaster  (General  for  estate  to   him   and   agreeing  not   to 

letter  carriers'  satchels  illegal)  ;  New  claim  commissions  as  permanent  ad- 

Carlisle  v.  Tullar   (Ind.   App.),   110  ministrator,  is  not  a  bargain  for  an 

N.  E    1001     (contract    with    heahh  office,  or  contrary  to  public  policy: 

officer  to  treat  private  patients  illegal  In  re  Lutz  Estate,  181  Mo.  App.  267, 

as   conflicting    with    public    duty) ;  170  S.  W.  334. 
Xorbeck  &c  Co.  v.  State,  32  S.  Dak.        »«  See  note  to  Exchange  Nat  Bank 

189, 142  N.  W.  847,  Ann.  Cas.  1916 A,  v.  Henderson  (139  Ga.  260,  77  S.  E. 

229n    (member    of    legislature    pro-  36),  in  51  L.  R.  A.  (N.  S.)  549n. 
wbitcd  from  contract  with  state  by        3^  Qalpin   v.    Chicago,   269   111.   27, 
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§  714.  Agreements  tending  to  corrupt  citizens  as  to  pub- 
lic duties. — Contracts  influencing  nominations  or  elections 
to  public  offices,  voting  on  public  questions  and  the  like  have  often 
been  held  illegal  as  contrary  to  public  policy.**  But  the  fact  that 
the  main  purpose  of  a  contract  between  two  town-site  companies 
for  one  to  buy  the  other's  land  was  to  eliminate  the  latter  as  an 
aspirant  for  the  county  seat  and  thereby  secure  influence  and  votes 
at  the  election  therefor  has  been  held  not  to  invalidate  the  con- 
tract where  there  was  no  stipulation  for  such  influence  or  vote 
and  none  to  the  effect  that  the  purchase-money  should  not  be  paid 
if  the  election  should  turn  out  unfavorable  to  the  purchaser.*® 

§  714a.     Other  contracts  involving  injury  to  public  service. 

— Many  other  contracts  similar  to  those  already  considered  have 
also  been  held  contrary  to  public  policy  and  illegal  as  tending  to 
corrupt  officials  or  citizens  as  to  public  duties  or  involving  injury 
to  the  public  service  ;***  but  contracts  are  not,  ordinarily  at  least, 

109  N.  E.  713,  L.  R.  A.  1917B,  176, 
and  note;  Metropolitan  Trust  &c. 
Bank  v.  Perry.  194  111.  App.  277; 
Dodson  V.  McCurnin  (Iowa),  160  N. 
W.  927,  L.  R.  A.  1917C,  1084.  See 
also  McRoberts  v.  Hoar.  28  Idaho 
163,  152  Pac.  1046;  Rochester  v. 
Campbell,  184  Ind.  421,  111  N.  E. 
420;  Mojmihan  v.  Rockhill  (Ind. 
App.),  113  N.  E.  734;  Wadsworth  v. 
Livingston  County,  217  N.  Y.  484, 
112  N.  E.  161.  But  compare  Pitt  v. 
New  York,  216  N.  Y.  304.  110  N.  E. 
612  (acceptance  of  less  than  salary 
does  not  preclude  from  recovering  ar- 
rears) ;  McGonigle  v.  Kranis,  94 
Misc.  328,  158  N.  Y.  S.  357;  Shinn 
V.  Shinn   (W.  Va.),  88  S.  E.  610. 

38  Exchange  Nat.  Bank  v.  Hender- 
son. 139  Ga.  260,  11  S.  E.  36,  51  L. 
R.  A.  (N.  S.)  549n;  Schneider  v. 
Local  Union  No.  60,  116  La.  270, 
40  So.  700,  5  L.  R.  A.  (N.  S.)  891n, 
114  Am.  St.  549,  7  Ann.  Cas.  868. 
and  many  earlier  decisions  reviewed 
in  note  in  Ann.  Cas.  1917C,  350; 
Gordon  v.  Doktor.  81  Misc.  214,  142 
N.  Y.  S.  488  (contract  illegal  where 
made  to  influence  administrative  mu- 
nicipal officer) ;  Logan  v.  Fidelity- 
Phenix  Fire  Ins.  Co.,  161  App.  Div. 
404,  146  N.  Y.  S.  678;  Miller  v. 
Glockner,  1  Ohio  App.  149,  35  Ohio 
C.  C  371  (contract  for  neutrality  of 
newspaper  on  question  to  be  voted  on 


is  void) ;  Obenchain  v.  Ransome- 
Crummey  Co..  69  Ore.  547,  138  Pac 
1078,  139  Pac.  920;  Kaufman  v.  Cat- 
zen  (W.  Va.),  94  S.  E.  388. 

8®  Lamro  Town  Site  Co.  v.  Bank 
of  Dallas,  35  S.  Dak.  164.  151  N.  W. 
282,  Ann.  Cas.  1917C,  346n.  And  it 
has  been  held  that  there  was  nothing 
against  public  policy  in  a  contract 
whereby  one  was  to  receive  a  10  per 
cent,  interest  in  a  concession  to  a 
riparian  owner  of  a  water  power 
right  for  assisting  in  the  necessary 
steps  under  which  he  joined  in  the 
application  to  the  military  governor 
of  Porto  Rico  for  a  franchise,  and 
helped  to  present  the  matter  to  the 
Secretary  of  War  and  to  the  execu- 
tive council  of  Porto  Rico,  where  the 
first  franchise  granted  therefor  by 
the  Secretary  of  War  had  been  lost 
by  failure  to  comply  with  its  terms: 
Valdes  v.  Larrinaga,  233  U.  S.  705, 
58  L.  ed.  1163,  34  Sup.  Ct  750. 

***  Under  the  Arkansas  statute, 
providing  for  the  granting  of  railroad 
charters,  a  contract  by  a  company  in 
consideration  of  building  of  a  rail- 
road over  its  land  and  hauling  of  its 
freight  for  a  certain  price,  to  grant 
defendant  a  right  of  way  and  join 
with  incorporation  of  the  railroad  in 
efforts  to  procure  a  charter,  was  void 
as  against  public  policy,  as  being  a 
purchase  of  influence  of  oflicers  and 
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illegal  on  any  such  ground  where  they  have  no  such  tendency.*^ 

§  715.     Agreements  tending  to  obstruct  or  pervert  justice 
—Compounding  crimes  and  the  like.*^ 

§717.     Obstructing  justice — Compounding  offenses — Ob- 
ject must  be  to  stifle  prosecution.^ 
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interfering  with  official  action:  official  conduct:  Smiley  v.  State,  60 
Bryant  Lumber  Co.  v.  Fourche  Riv-  Ind.  App.  507,  110  N.  E.  222;  Powers 
er  Lumber  Co.,  124  Ark.  313,  187  v.  Maine  Cent  R.  Co.,  114  Maine 
S.  W.  455.  So,  where  a  railroad  com-  198,  95  Atl.  879  (contract  by  railroad 
pany  about  to  build  a  line  contracted  company  to  hire  working  train  to 
for  a  right  of  way  in  consideration  of  contractor  held  legal)  ;  Temple  v. 
giving  the  landowner  advance  in-  Brooks,  165  App.  Div.  661,  151  N.  Y. 
formation  as  to  stations,  so  that  he  S.  490  (contract  of  legislative  ste- 
inight  plat  town  sites  and  divide  any  nographer  for  outside  work  not 
profits  with  the  railroad  company,  against  public  policy).  An  agreement 
such  contract  was  held  against  pub-  in  a  deed  of  a  right  of  way  to  a  rail- 
lie  policy  and  void :  Minnesota  &c  R.  road  company  that  in  consideration 
Co.  V.  Way,  34  S.  Dak.  435,  148  N.  of  the  conveyance  it  will  establish  a 
\V.  858.  But  compare  ShoU  Bros.  v.  flag  station  is  not  against  public 
Peoria  &c  R.  Co.,  276  IlL  267,  114  N.  policy  where  it  will  not  interfere  with 
E.529.  Contracts  having  a  tendency  to  the  duties  the  company  owes  to  the 
injure  public  service  are  in  a  different  public :  Parrott  v.  Atlantic  &c.  R.  Co., 
class  from  ordinary  gambling  con-  165  N.  Car,  295,  81  S.  E.  348,  Ann. 
tracts,  as  regards  any  relief  to  be  af-  Cas.  1915D,  265n. 
forded  thereunder  by  the  courts :  Mar-  ^^Por  agreements  held  illegal  and 
tin  v.  Francis,  173  Ky.  529,  191  S.  W.  unen forcible  under  the  rule  of  this 
259.  "All  agreements  for  pecuniary  section,  see:  Hartsell  v.  Roberts,  185 
considerations  to  control  the  business  Ala.  201,  64  So.  90 ;  Shearer  v.  Farm- 
operations  of  the  government  are  void  ers'  &c  Bank,  121  Ark.  599,  182  S.  W. 
as  against  public  policy,  without  re-  262;  Jordan  v.  Beecher,  143  Cxa.  143, 
ference  as  to  whether  improper  84  S.  E.  549,  L.  R.  A.  1915D,  1122; 
means  are  attempted  or  used  in  their  Shafer  v.  Beatrice  State  Bank,  99 
execution'':  Kuhn  v.  Buhl,  251  Pa.  Nebr.  317,  156  N.  W.  632;  Bisbee 
348,  96  AtL  977,  Ann.  Cas.  1917D,  v.  Pulpit  Farm  Dairy  (N.  H.), 
415n.  100  Atl.  672;  Strauss  Linotyping 
**A  railroad  company's  contract  Co.  v.  Schwabe,  159  App.  Div.  347, 
with  an  injured  employe  to  employ  144  N.  Y.  S.  549;  Catskill  Nat. 
him  as  long  as  he  "should  live  and  Bank  v.  Lasher,  165  App.  Div. 
prove  a  competent  and  worthy  man,"  548,  151  N.  Y.  S.  191 ;  Alston  v. 
and,  if  discharged,  that  he  should  re-  Hill,  165  N.  Car.  255,  81  S.  E.  291 ; 
ceivc  his  salary  during  his  life,  unless  Western  Union  Tel.  Co.  v.  Smith 
"discharged  for  neglect  of  duty  or  (Tex.  Civ.  App.),  179  S.  W.  54a 
dissipation,"  is  not  against  public  pol-  See  also  Sanders  v.  McKee,  145  Ga. 
icy  as  impairing  the  efficiency  of  the  507,  89  S.  E.  484 ;  McConnell  v. 
corporation :  Cox  v.  Baltimore  &c  R.  Cherokee  Nat  Bank,  18  Ga.  App.  52, 
Co,  180  Ind  495,  103  N.  E.  337,  50  88  S.  E.  824.  For  agreements  held  not 
L  R.  A  (N.  S.)  453n.  A  purchase  to  be  within  the  rule,  see:  Godding 
by  a  firm  having  a  member  who  was  v.  Hall,  56  Colo.  579,  140  Pac.  165j 
also  a  member  of  the  board  of  county  Rieman  v.  Morrison,  264  111.  279,  106 
coramissioners,  of  certificates  of  in-  N.  E.  215;  Higgins  v.  Sowards,  159 
debtedness  issued  by  a  contractor  for  Ky.  783,  169  S.  W.  554. 
a  county  highway  to  his  laborers,  is  ^^  Shuck  v.  Hawkins  (Mo.  App.), 
not  illegal  on  the  ground  that  public  180  S.  W.  1034;  North  fork  v.  Angel, 
ofiiccr  can  not  become  interested  in  75  W.  Va.  747,  84  S.  E.  747. 
any  contract  tending  to  inffuehce  his 

133 


§  718] 


CONTRACTS 


[1  Supp. 


§  718.     Miscellaneous  illustrations/^ 

§  719.  Agreements  tending  to  obstruct  or  pervert  justice 
— Civil  proceedings. — Agreements  to  compromise  or  to  for- 
bear made  in  good  faith  are  generally  favored  and  are  not,  or- 
dinarily, against  public  policy."  So,  a  contract  not  to  take  a 
change  of  venue,  made  in  consideration  of  an  agreement  for 
continuance  of  the  cause  of  action,  has  been  held  binding  and 
not  contrary  to  public  policy/* 

§  721.  Obstcucting  justice  —  Securing  evidence.  —  An 
agreement  to  secure  letters  in  possession  of  a  third  person,  in  or- 
der to  suppress  them  and  prevent  their  use  against  one  of  the 
parties  thereto  in  a  pending  lawsuit  is  illegal,  but  it  is  otherwise 
if  the  letters  were  to  be  secured  merely  to  prevent  their  being 
sent  unlawfully  to  the  wife  of  the  party  contracting  to  have  them 
secured.*^ 

§  725.  Ousting  jurisdiction  or  limiting  powers. — A  pro- 
vision in  an  indemnity  bond  that  vouchers  or  other  proper  evi- 
dence of  payment  of  loss  shall  be  conclusive  against  the  in- 
demnitor is  against  public  policy  and  invalid  as  an  attempt  to 
make  a  party  the  sole  arbiter  of  the  indemnitor's  liability  and  de- 
prive the  court  of  jurisdiction  to  try  any  fact  in  relation  thereto. 
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**  As  to  when  agreement  to  use  in- 
fluence in  securing  pardon  is  con- 
trary to  public  policy  and  when  not, 
see;  Gordon  v.  Gordon's  Admr.,  168 
Ky.  409,  182  S.  W.  22a  Ann.  Cas. 
1917D,  886n;  Newbold  v.  McCrorey, 
103  S.  Car.  299,  87  S.  E.  542,  1103. 
"Any  contract  to  impede  the  due 
course  of  public  justice  is  illegal  and 
unenforcible" :  Fears  v.  United 
Loan  &c.  Bank,  172  Ky.  255,  189  S. 
W.   226. 

«  Sellars  v.  Jones,  164  Ky.  458,  175 
S.  W.  1002;  Sellers  v.  Perry,  191 
Mich.  619.  158  N.  W.  144 ;  Branden- 
burger  v.  Puller,  266  Mo.  534,  181  S. 
W.  1141.  See  also  Elliott  Co.  v. 
Lagonda  Mfg.  Co.,  205  Fed.  152. 

*<^Terre  Haute  Brewing  Co.  v. 
Ward.  56  Ind.  App.  155,  102  N.  E. 
395,  105  N.  E.  58.  And  a  stipulation 
waiving  the  defense  of  the  statute  of 
limitations  has  been  held  not  to  be 
contrary  to  public  policy :  Parchen  v. 
Chessman,  49  Mont.  326,  142  Pac.  631, 
146  Pac  469,  Ann.  Cas.  1916A,  681n. 


For  other  contracts  in  regard  to  civil 
proceedings  or  liability  held  not  con- 
trary to  public  policy,  see  also: 
Roeh  V.  Business  Men's  Protective 
Assn.,  164  Iowa  199,  145  N.  W.  479, 
51  L.  R.  A.  (N.  S.)  221n,  Ann.  Cas. 
1915C,  813n;  Parker  Gordon  Cigar 
Co.  V.  First  Nat  Bank  (Okla.),  154 
Pac  1153;  Cone  v.  Gilmore,  79  Ore. 
349,  155  Pac  192. 

*^  Josephs  V.  Briant,  115  Ark.  538, 
172  S.  W.  1002,  Ann.  Cas.  1916E, 
741n.  An  agreement  between  the 
complaining  witness  in  a  prosecution 
and  an  attorney  to  assist  the  district 
attorney  therein  was  held  void  as 
against  public  policy  in  Rock  v. 
Ekem,  162  Wis.  291,  156  N.  W.  197. 
See  also  Manufacturers  &c  Insp. 
Bureau  v.  Everwear  Hosiery  Co.,  152 
Wis.  IZ,  138  N.  W.  624,  42  L.  R.  A. 
(N.  S.)  847n.  Ann.  Cas.  1914C,  449, 
and  note  (employment  of  detective  to 
get  evidence). 

*s  Guarantee  Co.  v.  Charles,  92  S. 
Car.  282,  75   S.   E.  387,  Ann.   Cas. 
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§726.  Ousting  jurisdiction — Submission  to  private  indi- 
vidual.— An  agreement  in  advance  to  submit  all  matters  in- 
volved to  final  decision  of  arbitrators  and  thus  oust  the  juris- 
diction of  the  courts  is  generally  held  invalid.*®  But  the  entire 
contract  is  not  necessarily  illegal,  and  the  right  to  enforce  a  con- 
tract in  the  courts  is  not,  ordinarily,  affected  by  an  tmenforcible 
stipulation  for  arbitration.'^ 

§  727.     Ousting  jurisdiction — Conditions  precedent." 

§728.  Ousting  jurisdiction — Certiiicate  of  architect  and 
the  like." 

§  730.     Ousting  jurisdiction — ^Further  illustration/' 


§  731.    Agreements  tending  to  encourage  litigation. 


64 


1916B,  687n.  To  same  effect  is 
Fidelity  &  Deposit  Co.  v.  Nord- 
marken.  32  N.  Dak.  19.  155  N. 
W.  669.  See  also  Nashua  River 
Paper  Co.  V.  Hammemiill  Paper  Co., 
223  Mass.  8,  111  N.  E.  678;  Voris  v. 
Gage,  46  Okla.  748.  149  Pac.  150; 
Sovereign  Camp  of  Woodmen  of  the 
World  V.  Robinson  (Tex.  Civ.  App.), 
187  S.  W.  215;  Zaremba  v.  Interna- 
tional Harvester  Corporation,  162 
Wis.  231,  155  N.  W.  114.  For  agree- 
ments held  not  to  be  illegal  under  the 
rule  of  this  section,  see :  Chandler  v. 
Hardeman.  12  Ala.  App.  572,  68  So. 
525 ;  Palmer  v.  Lavers,  218  Mass.  286. 
105  N.  E.  1000;  Best  Mfg.  Co.  v. 
Hutton.  49  Mont.  78,  141  Pac.  653. 
Workmen's  Compensation  Acts  do 
not  violate  the  rule :  Hunter  v.  Col- 
fax Consot  Coal  Co.,  175  Iowa  245, 
154  N.  W.  1037.  157  N.  W.  145.  note 
in  L  R.  A.  1916A.  409,  et  seq. 

**  United  States  Asphalt  Refining 
Co.  V.  Trinidad  Lake  Petroleum  Co., 
222  Fed.  1006;  Sutro  v.  H.  W.  Balk, 
Inc..  151  N.  Y.  S.  764.  But  compare 
Deibeikis  v.  Link-Belt  Co.,  261  III 
454,  104  N.  E.  211,  Ann.  Cas.  1915 A, 
241n;  People  v.  Craven,  210  N.  Y. 
443.  104  N.  E.  922. 
«>  Bugger  v.  Kelly,  168  Iowa  129, 

150  N.  W.  27. 
"Second  Society  of  Universailists 

V.  Royal  Ins.  Co.,  221  Mass.  518,  109 

N.  E.  384. 
"[Main  section  cited  in  Lefler  v. 


C  W.  Lane  &  Co.,  167  N.  Car.  267,  83 
S.  E.  463,  464.] 

Parties  to  a  building  contract 
may  provide  that  disputes  as  to 
certain  matters  shall  be  submitted 
for  decision  to  the  architect  and 
that  his  conclusion  thereon  shall 
be  final:  Reilly  v.  Rodef  Sho- 
lem  Congregation.  243  Pa.  528.  90 
AtL  345.  See  also  Smith  v.  Copiah 
County.  239  Fed.  425.  But  a  provi- 
sion of  a  railroad  construction  con- 
tract for  decision  by  the  railroad 
company's  engineer  of  disputes  under 
the  contract  has  been  held  to  pro- 
vide for  a  decision  of  all  questions  to 
the  exclusion  of  the  court's  juris- 
diction, and  hence  against  public 
policy:  Meacham  v.  Jamestown  &c. 
R.  Co.,  211  N.  Y.  346,  105  N.  E.  653, 
Ann.  Cas.  1915C.  851. 

***A  stipulation  in  a  contract  of 
sale  fixing  the  venue  of  any  suit 
growing  out  of  it  is  valid:  Texas 
Moline  Plow  Co.  v.  Biggerstaff  (Tex. 
Civ.  App.),  185  S.  W.  341.  But  com- 
pare Chandler  v.  Hardeman,  12  Ala. 
App.  572,  68  So.  525;  Terre  Haute 
Brewing  Co.  v.  Ward,  56  Ind.  App. 
155,  102  N.  E.  395,  105  N.  E.  58. 

^*A  contract  between  the  principal 
stockholder  of  a  bank  and  a  de- 
positor, binding  the  stockholder  to 
pay  the  depositor  interest  in  the 
event  a  judgment  against  the  latter 
is  affirmed,  is  not  void  as  encourag- 
ing litigation:  Clo5me  v.  Levy,  26 
Cal.  App.  637,  148  Pac  224. 
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§§732,733.  Encouraging  litigation  —  Champerty  and 
maintenance — Modification  of  rule. — ^An  agreement  in  good 
faith  by  a  layman  to  collect  or  effect  the  compromise  of  a  prom- 
issory note  in  consideration  of  a  certain  percentage  of  the  amount 
collected  or  recovered  is  not  per  se  void  on  the  ground  of  cham- 
perty or  public  policy."  But  a  provision  in  an  insurance  policy 
that  if  suit  is  brought  by  the  insured  no  interest  shall  be  re- 
covered savors  of  champerty  or  maintenance,  tends  to  encourage 
litigation,  and  is  void  as  against  public  policy." 

§  734.  Encouraging  litigation  —  Champerty  —  Attorney 
and  client. — The  mere  fact  that  an  attorney  obtains  a  con- 
tract of  employment  by  soliciting  business  does  not  render  it 
void  and  unen forcible  as  champertous  or  against  public  policy.'^ 

§735.  Encouraging  litigation  —  Champerty  —  Right  to 
compromise. — Taking  an  assignment  of  a  claim  for  treble 
damages  as  a  matter  of  speculation  by  an  attorney,  and  prose- 
cuting it  at  his  own  expense,  is  champertous,  and  the  attorney 
can  not  enforce  it  against  the  party  otherwise  liable  on  the  claim.** 

§  §  736,  737.  Encouraging  litigation  —  Champerty  —  Re- 
covery on  quantiun  meruit — Defense  of — ^When  available. '^^ 


55  Rohan  v.  Johnson,  33  N.  Dak. 
179,  156  N.  W.  936,  L.  R.  A.  1916E,  64, 
and  note.  See  also  for  other  agree- 
ments held  not  to  be  invalid  on  the 
ground  of  champerty  or  maintenance : 
Coffman  v.  Louisville  &c.  R.  Co.,  184 
Ala.  474,  63  So.  527;  Rieman  v.  Mor- 
rison, 264  III  279,  106  N.  E.  215; 
Vandegrift  v.  Lanyon  Zinc  Co.,  87 
Kans.  376,  124  Pac.  534;  Aetna  Life 
Ins.  Co.  V.  Week,  163  Ky.  37,  173  S. 
W.  317;  Glegg  v.  Bromley  L.  R, 
(1912),  3  K.  B.  474,  81  L.  J.  K.  B. 
(N.  S.)  1081;  Cole  v.  Booker  (1913), 
29  Times  L.  R.  295 ;  French  Gas  Sav, 
Co.  v.  Desbarats  Advertising  Agency 
(Quebec),  1  D.  L.  R.  136.  See  also 
note  in  L.  R.  A.  1916E,  68-79  show- 
ing modifications  of  the  old  common- 
law  doctrine  in  a  number  of  states. 

58  Modem  Brotherhood  v.  Bailey 
(Okla.),  150  Pac  673,  L.  R.  A. 
1916A,  551.  See  also  Seward  v. 
Camp  Mfg.  Co.,  112  Va.  479,  71  S. 
F.  614.  See  as  to  conveyances  where 
land  is  in  adverse  possession :  George 
T.  Stagg  Co,  v.  Quarles,  175  Ky.  330, 


194  S.  W.  333 ;  St.  Patricks  &c.  Assn. 
v.  Hale  (Mass.),  116  N.  E.  407; 
Kiowa  Realty  Co.  v.  Molenoor,  165 
N.  Y.  S.  131 ;  Hutchinson  v.  Brown 
(Okla.),  167  Pac  624;  Culver  v.  Dia- 
mond (Okla.),  167  Pac  223;  Barker 
v.  Campbell-Ratcliff  Land  Co. 
(Okla.),  167  Pac  468.  Compare  also 
Houston  Nat  Bank  v.  J.  T.  Edmon- 
son Co.  (Ala.),  75  So.  568. 

87  Chreste  v.  Louisville  R.  Co.,  167 
Ky.  75,  180  S.  W.  49,  L.  R.  A.  1917B, 
1123n,  Ann.  Cas.  1917C,  867n;  John- 
son v.  Great  Northern  R.  Co.,  12^ 
Minn.  365,  151  N.  W.  125.  L.  R.  A. 
1917B,   1140. 

**  Sampliner  v.  Motion  Picture  &c. 
Co.,  243  Fed.  277.  See  also  Kelley  v. 
Blanchard,  34  R.  I.  57.  82  AU.  728. 
But  compare  Bennett  v.  Tighe,  224 
Mass.  159,  112  N.  E.  629.  See  gen- 
erally as  to  invalidity  of  contract  pro- 
hibiting compromise  without  consent 
of  attorney:  Burho  v.  Carmichiel, 
117  Minn.  211,  135  N.  W.  386.  Ann. 
Cas.  191 3D.  305  and  note. 

8»  As  to  right  to  recover  reasonable 
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§  738.  Agreements  tending  to  corrupt  morals. — ^Where 
an  absolute  sale  is  made  of  goods  although  the  vendor  knows  they 
are  to  be  used  in  a  house  of  ill  fame  or  the  like,  this  does  not  pre- 
vent him  from  recovering  the  purchase-price  when  he  does  not 
participate  in  the  unlawful  business  or  do  anything  in  furtherance 
of  it.'^^  But  some  courts  hold  that  where  the  goods  are  sold  under 
a  retention  of  title  contract  the  vendor  with  knowledge  should  be 
considered  as  participating  or  aiding  in  the  venture  and  caij  not 
recover.^^ 

§§739,  740.  Corrupting  morals  —  Letting  house  for 
brothel." 

§  744.  Immoral  consideration — Contracts  to  act  as  house- 
keeper.— Contracts  based  on  the  immoral  consideration  of 
future  illicit  intercourse  are  illegal  and  unenforcible,  whether 
express  or  implied,®*  but  it  is  held  in  a  recent  case  that  a  woman 
deceived  into  marriage  with  a  man  having  a  wife  living  may  re- 
cover from  his  estate  the  value  of  services  rendered  to  him  during 
his  life  as  upon  an  implied  contract.** 

§  747.  Agreements  tending  to  corrupt  morals — Miscella- 
neous." 

value  of  services,  see  Roller  v.  Mur-  see  Anderson  v.  Freeman  (Tex.  Civ. 

ray,  112  Va.  780,  72  S.  E.  665,  38  L.  App.),  100  S.  W.  350. 

R.  A.    (N.    S.)     1202n,    Ann.    Cas.  «i  Hayes  v.  G.  A.  Stowers  Furni- 

1913B,  1091  and  note  citing  cases  on  ture  Co.  (Tex.  Civ.  App.),  180  S.  W. 

both  sides.     As   to   their   being   no  149  (and  cases  cited  in  original  text), 

right  of  recovery  by  champertous  as-  But    see    Hollenberg    Music    Co.    v. 

signee,  sec  Sampliner  v.  Motion  Pic-  Berry,  85   Ark.   9,   106   S.  W.   1172, 

ture  &c.  Co.,  243  Fed.  277.    But  com-  122  Am.   St   17;   Belmont  v.   Jones  . 

pare  French  Gas.  Sav.   Co.  v.  Des-  House   Furnishing  Co.,   94  Ark.   96, 

barats  Advertising  Agency  (Quebec),  125  S,  W.  651,  140  Am.  St.  112. 

1  D.  L.  R.  136.     And  see  generally  «*  See  as  to  sale  of  goods  to  keeper 

as  to  who   may   take   advantage   of  of  brothel  and  insurance  on  furniture 

champerty,  note  in  35  L.  R.  A.   (N.  therein,  notes  in  1917B,  257,  1168. 

S.)  512.  MGjurich  v.  Fieg,  164  Cal.  429.  129 

«> Loose    V.    Larsen     (Nev.),    161  Pac  464,  Ann.  Cas.  1916B,  111,  and 

Pac  514,  L.  R.  A.  1917B,  1166  and  note.     See  also  as  to  agreement  for 

note    (so    held    when    vendor    sells  resumption   of   marital   rights:     Mc- 

liquors  for  resale  to   one   having   a  Kay  v.  McKay  (Tex.  Civ.  App.),  189 

license    notwithstanding    the    resale  S.  W.  520. 

may  incidentally  encourage  the  busi-  «*  Sanders  v.  Rag^n,   172  N.   Car. 

ncss  of  a  house  of  ill-fame)  ;  Fine-  612,  90  S.  E.  777,  L.  R.  A.  1917B, 

man  v.  Faulkner  (N.  Car.),  93  S.  E.  681n. 

384  (so  held  where  plaintiff  sold  an  «*  An    advertising   popularity   con- 

Mson   machine    and    records    to    a  test,  based  on  deceitful  methods   in 

public  prostitute  and  reserved  a  lien  making    nominations     and    counting 

tor  the  unpaid  purchase-money)    But  votes  and  the  like,  is  fraudulent,  and 

137 


§  748] 


CONTRACTS 


[1  Supp. 


§  748.  Agreements  tending  to  induce  fraud  or  breach  of 
trust.** 

§  749.     Inducing  breach  of  trust — Officers  of  corporation. 

— Public  policy  forbids  the  enforcement  of  a  contract  by  which 
a  stockholder  undertakes  to  bargain  away  his  right  to  vote  for 
directors  according  to  his  best  judgment  and  in  the  interest  of  the 
corporation.*^ 

§  750.  Inducing  breach  of  trust — Public  service  corpora- 
tions.** 

§§  753,  755,  756.  Agreements  in  derogation  of  marriage. 
— A  promise  made  by  a  man  to  an  unmarried  woman  that  if  she 
continues  in  his  employment  and  takes  care  of  him  until  his 
death,  and  does  not  marry  before  that  occurs,  his  executor  will 
pay  her  a  certain  sum  of  money,  is  void  as  being  in  restraint  of 
marriage.***    So,  an  agreement,  in  settlement  of  a  breach  of  con- 


a  contract  therefor  is  against  poblic 
policy:  American  Mfg.  Co.  v.  Crit- 
tenden Record-Press,  166  Ky.  548, 
179  S.  W.  456.  So,  a  contract  by 
which  plaintiff  undertook  to  and  did 
sell  for  another  letters  between  a 
national  association  and  numerous 
persons  which  such  other  party,  an 
employe  of  the  association,  had  se- 
cured and  retained,  and  which  tended 
to  show  its  corrupt  political  cam- 
paign to  prevent  tariff  legislation,  and 
furnished  material  for  a  great  jour- 
nalistic sensation,  was  immoral  and 
unen  forcible  in  Barry  v.  Mulhall,  162 
App.  Div.  749,  147  N.  Y.  S.  996.  See 
also  Smith  v.  Rose,  192  Mo.  App. 
580.  184  S.  W.  910. 

^^  Michigan  Steel  Box  Co.  v. 
United  States,  49  Ct.  CI.  421  (con- 
tract not  enforced  where  considera- 
tion involved  violation  of  duty  of 
party  as  agent)  ;  Douglas  State  Bank 
V.  Lewinsohn,  192  111.  App.  364  (con- 
tract to  pay  money  in  consideration 
of  making  a  temporary  deposit  in  a 
bank  for  the  purpose  "of  showing  a 
substantial  increase  in  business,"  in 
order  to  effect  a  sale  or  consolidation 
with  another  bank,  illegal)  ;  Lesieur 
V.  Riimford,  113  Maine  317,  93  Atl. 
838  (fiduciary)  ;  Palmbaum  v.  Magul- 
sky,  217  Mass.  306,  104  N.  E.  746, 
Ann.    Cas.    1915D,   799n    (agreement 


between  stockholders  to  vote  to  dis- 
pose of  assets).  Contract  of  part- 
nership to  bid  for  mail  contract  is  not 
invalid  for  fraud  in  providing  that 
the  bid  shall  be  made  and  the  con- 
tract taken  in  the  name  of  one  part- 
ner: Hegness  v.  Chilberg,  224  Fed. 
28,  139  C.  C.  A.  492. 

^'Haldeman  v.  Haldeman  (Ky.), 
197  S.  W.  376,  382,  distinguishing 
Ecker  v.  Kentucky  Refining  Co.,  144 
Ky.  264,  138  S.  W.  264.  Contract 
between  stockholders,  whereby  they 
agreed  that  for  five  years  all  of  the 
parties  should  be  elected  directors, 
that  their  stock  should  be  voted  as  a 
unit  on  all  propositions,  that  each 
should  have  an  option  on  the  others* 
stock,  and  that  as  directors  they 
would  secure  one  another  salaried 
official  positions,  is  against  public 
policy:  Teich  v.  Kaufman,  174  111. 
App.  306.  See  also  Thomas  v.  Mat- 
thews, 94  Ohio  St.  32,  113  N.  E.  669, 
L.  R.  A.  1917A,  1068  and  note  as  to 
individual  contracts  of  directors  to 
pay  dividends  or  the  like  being  in- 
valid. 

®^  [Main  section  cited  in  Minnesota 
&c.  R.  Co.  V.  Way,  34  S.  Dak.  435, 
148  N.  W.  858,  859.] 

^''^Lowe  V.  Doremus,  84  N.  J.  L. 
658.  87  Atl.  459,  49  L.  R.  A.  (N.  S.) 
632n. 
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tract  to  marry,  to  pay  a  certain  sum  in  three  years,  in  addition  to 
a  cash  payment,  if  the  woman  is  not  then  married,  is  invahd  as 
to  such  future  agreement  as  in  restraint  of  marriage/®  But, 
where  there  is  no  collusion,  a  contract  settling  disputed  property 
rights,  or  agreeing  on  the  amount  of  alimony  in  a  pending  di- 
vorce proceeding,  is  not  ordinarily  regarded  as  contrary  to  pub- 
lic policy/* 

§  757.  Derogation  of  marriage — Facilitating  divorce. — 
Contracts  facilitating  divorce  are  contrary  to  public  policy  and 
void."  But  where  a  father  agreed  to  pay  his  daughter  a  certain 
sum  if  she  would  waive  her  claim  for  alimony  against  her  hus- 
band and  keep  house  for  the  father,  which  agreement  was  fully 
performed  at  the  time  of  the  latter 's  death,  it  was  held  that  such 
agreement  was  not  void  as  against  public  policy.^* 

§758.  Agreements  suppressing  competition  at  sales  or 
public  lettings.^* 

§  760.     Bidders  may  combine  resources." 

§  761.     One  may  bid  for  benefit  of  all.^^ 

''McCoy  V.  Flynn,  169  Iowa  622,  holder  of  a  subsequent  mortgage  an 

151  N.  W.  465,  L.  R.  A.  1915D,  1064.  interest  in  the  premises  if  he  would 

'^Stoff  V.  Erken,  25  Cal.  App.  528,  not  compete  in  the  bidding  on  fore- 

144  Pac.  312;  Maisch  v.  Maisch,  87  closure  of  a  prior  mortgage  was  held 

Conn.  ^^  87  Atl.  729;  Emerson  v.  not  void  as  against  public  policy  in 

Emerson,  120  Md.  584,  87  Atl.  1033.  Goldman    v.    Cohen,    167    App.    Div. 

«Rowe  V.    Young,   123  Ark.   303,  666,  153  N.  Y.  S.  41. 

185  S.  W.  438;  Wolkovisky  v.  Rapa-  "^^  [Main  section  cited  in  Shaw  v. 

port,  216  Mass.  48,   102   N.   E.  910,  Elijah,  54  Ind.  App.  234,  238,  102  N. 

Ann.  Cas.   1915A,   809n;   Klampe  v.  E.  885;    Taylor    v.    Lafevers,   (Tex. 

Klampe    (Minn.),    163    N.    W.    295:  Civ.  App.),  198  S.  W.  651,  653.] 

McDonald    v.    McDonald,    175    Mo.  An  agreement  between  plaintifts  and 

App.  513,  161   S.  W.  850;  Huber  v.  a  corporation  to  buy  jointly  the  fix- 

Culp,  46   Okla.   570;    149   Pac.   216;  tures  and  stock  of  an  insolvent  at  pub- 

In  re  Mathiot's  Estate,  243  Pa.  375,  lie  sale  where  made  for  the  legitimate 

90  Atl.  139.  purpose  of  combining  the  parties'  re- 

^'.  Spalding  v.  White,  184  111.  App.  sources  and  not  to  chill  or  suppress 

217.  bidding  is  not  invalid  as  against  pub- 

^*  [Main  section  cited  in  Shaw  v.  lie  policy :    Stack  v.  Roth  Bros.  Co., 

EHjah,  54  Ind.  App.  234,  22^,  102  N.  162  Wis.  281,   156  N.  W.   148. 

E.  885.]  ^«  [Main  section  cited  in   Shaw  v. 

Agreement    of     administratrix    to  Elijah,  54  Ind.  App.  234,  238,  102  N. 

convey    on     stipulated     terms,      and  E.   885;    Taylor    v.    Lafevers    (Tex. 

go  through    the    form    of    a    public  Civ.  App.),  198  S.  W.  652,  653.] 

sale  to  consummate  a  previous  agree-  An  agreement  that  one  of  tlie  par- 

ment  is  contrary  to  public  policy  and  ties    thereto    should    purchase    prop- 

tinenforcible :    Brown  v.  Madden,  141  erty  at  a  judicial  sale  and  sell  it  to 

Ga.  419,  81  S.  E.  196.    Agreement  by  the  other,  when  not  intended  to  stifle 

the  holder  of  a  mortgage  to  give  the  competition  or  prevent  the  property 
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[1  Supp. 


§  762.  Bids  on  proposals  for  government  work  and  the 
like. — "Where  a  public  right  is  t6  be  disposed  of  by  govern- 
ment officers  or  agents,  public  policy  forbids  that  one  competing 
applicant  shall  contract  for  the  extinguishment  of  another's  com- 
petition, and  invalidates  all  contracts  made  for  that  purpose."^'^ 

§  764.  Honest  cooperation  permitted. — A  contract  of 
partnership  to  bid  for  mail  contracts  and  to  divide  the  net  profits 
is  not  illegal,  where  neither  its  purpose  nor  its  effect  is  to  prevent 
or  lessen  competition  in  bidding/* 

§§765,  766.  Agreements  exempting  from  liability  for 
negligence — Contracts  with  carrier — Reason  for  rule.^" 

§§  772,  773,  774.  Stipulation  exempting  carrier  from  lia- 
bility to  passenger  for  negligence — ^Passes. — Most  of  the  re- 
cent cases  upon  the  subject  hold  that,  while  a  railroad  company 
can  not  contract  so  as  to  relieve  itself  from  liability  for  its  neg- 
ligence in  the  case  of  a  passenger  for  hire  or  reward,  where  the 
carriage  is  wholly  gratuitous,  as  in  the  case  of  a  free  pass,  the 
railroad  company  may  make  such  stipulation  against  liability  for 
negligence.®"   But  where  a  pass  is  issued  to  an  employe  as  part 


bringing  a  fair  price  does  not  invali- 
date the  sale :  Evans  v.  Carter  (Tex. 
Civ.  App.),  176  S.  W.  749. 

"Kuhn  V.  Buhl,  251  Pa.  348,  96 
Atl.  977,  Ann.  Cas.  1917D,  415n. 

"  Hegness  v.  Chilberg,  224  Fed.  28, 
139  C.  C.  A.  492. 

^*  Swift  v.  Louisville  &c.  R.  Co., 
180  111.  App.  104;  Chesapeake  &c  R. 
Co.  v.  Jordan  (Ind.  App.),  114  N.  E. 
461 ;  George  W.  Lardie  &  Son  v. 
Manistee  &c.  R.  Co.,  192  Mich.  11, 
158  N.  W.  31 ;  Lyon  v.  Atlantic  Coast 
Line  R.  Co.,  165  N.  Car.  143,  81  S.  E. 
1;  Gulf  &c  R.  Co.  v.  Boger  (Tex. 
Civ.  App.),  169  S.  W.  1093.  See  also 
post  §1  3214,  3219.  See  as  to  rule 
tinder  Camiack  and  Cummins 
Amendments  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491,  57  L.  ed. 
314,  ZZ  Sup.  Ct.  148,  44  L.  R.  A.  (N. 
S.)  257  and  note;  Atchison  &c.  R. 
Co.  v.  Robinson,  233  U.  S.  173,  58  L. 
ed.  901,  34  Sup.  Ct.  556;  Cincinnati 
&c.  R.  Co.  v.  Rankin,  241  U.  S.  319, 
60  L.  ed.  1022,  36  Sup.  Ct.  555,  L. 
R.  A.  1917A,  265,  and  note;  Wabash 
R.  Co.  V.  Priddy,  179  Ind.  483,  101  N. 
E.  724;  Stubblefield  v.  St.  Louis  &c. 
R.  Co.,  194  Mo.  App,  396,  184  S.  W. 


149;  Enderstein  v.  Atchison  &c  R. 
Co.,  21  N.  Mex.  548,  157  Pac.  670; 
Erie  R.  Co.  v.  Steinberg,  94  Ohio  St. 
189,  113  N.  E.  814,  L.  R.  A.  1917B, 
787;  Piper  v.  Boston  &c.  R.  Co.,  90 
Vt  176,  97  Atl.  508;  also  notes  in  50 
L.  R.  A.  (N.  S.)  819;  Ann.  Cas. 
1912B,  672;  and  Ann.  Cas.  191SD, 
612. 

®®  Charleston  &c.  R.  Co.  v.  Thomp- 
son, 234  U.  S.  576,  58  L.  ed.  1476,  34 
Sup.  Ct  964;  Smith  v.  Atchison  &c. 
R.  Co.,  194  Fed.  79,  114  C  C.  A. 
157;  Dodson  v.  Clark  County  Lum- 
ber Co.,  123  Ark.  50,  184  S.  W.  417 ; 
Wright  v.  Central  of  Ga.  R.  Co.,  18 
Ga.  App.  290,  89  S.  E.  457;  Buckley 
v.  Bangor  &c.  R.  Co.,  113  Maine  164, 
93  Atl.  65.  L.  R.  A.  1916A,  617n: 
Atchison  &c.  R.  Co.  v.  Smith,  38 
Okla.  157,  132  Pac.  494,  Ann.  Cas. 
1915C,  620  and  note;  Nevill  v.  Gulf 
&c.  R.  Co.  (Tex.  Civ.  App.),  187  S. 
W.  388.  But  compare  Walther  v. 
Southern  Pac.  Co.,  159  Cal.  769,  116 
Pac.  51,  n  L.  R.  A.  (N.  S.)  235n; 
Wentz  V.  Chicago  &c.  R.  Co.,  259  Mo. 
450,  168  S.  W.  1166,  Ann,  Cas.  1916B, 
317n.  See  post  §§  3326,  3327  and 
§  ZZZl  as  to  baggage. 
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of  the  consideration  of  the  employment  it  is  not  gratuitous  and 
such  a  stipulation  will  not  relieve  it  from  liability  in  a  proper 
case." 


82 


§  776.     Who  is  a  passengerJ 

§  777.  Agreements  exempting  employer  from  liability  for 
negligence. — Public  policy,  even  in  the  absence  of  a  statute, 
forbids  the  master  from  contracting  with  an  employe  in  advance 
for  freedom  from  liability  for  injuries  caused  by  the  master's 
negligence  and  imposing  upon  the  employe  a  risk  which  the  law 
imposes  on  the  master.** 

§  782.  Unclassified  illegal  agreements  —  Miscellaneous 
cases. — ^A  contract  by  an  officer  of  a  corporation  to  assist 
others  in  gaining  control  of  the  company  by  buying  in  the  stock 
is  illegal  and  unenforcible.** 

"Klinck  V.  Chicago  &c  R.  Co.,  177  243  111.  620,  90  N.  E.  1106;  Chicago 

III  App.  165 ;  Indianapolis  Trac.  &c.  &c.  R.  Co.  v.  Lawrence,  169  Ind.  319, 

Co.  V.  Isgrig.  181  Ind.  211,  104  N.  E.  79  N.  E.  363,  82  N.  E.  768;  Jewell  v. 

60;  Powell  v.  Union  Pac.  R.  Co.,  255  Kansas  City  Bolt  &c.   Co.,  231   Mo. 

Mo.  420,  164  S.  W.  628;  Gill  v.  Erie  176;   132  S.  W.  703;  Olson  v.  Ne- 

R.  Co.,  151   App.   Div.   131,   135  N.  braska  Tel.  Co.,  83  Nebr.  735,  120  N. 

Y.  S.  355,  and  see  post  §  3326.    See  W.  421 ;  Twaits  v.   Pennsylvania  R. 

also  in  case  of  drover  or  caretaker:  Co.,  T7  N.  J.  Eq.  103,  75  Atl.  1010; 

Chicago  &c   R.  Co.  v.  Williams.  200  Valjago  v.   Carnegie   Steel   Co.,   226 

Fed   207,   118  C.  C.  A.  393;   Pitts-  Pa.  514,  75  Atl.  728.     See  as  to  ef- 

btirg  &c.  R.  Co.  v.  Brown,  178  Ind.  feet  of  Federal  Employers'  Liability 

11,  97  N.  E.  145,  98  N.  E.  625 ;  Buck-  Act  on   such   agreements :      Rief   v. 

ley  v.  Bangor  &c.  R.  Co.,  113  Maine  Great   Northern   R.    Co.,    126   Minn. 

164,  93  Atl.  65,  L.  R.  A.  1916A,  623  430,  148  N.  W.  309 ;  note  in  47  L.  R. 

and  note.  A.    (N.  S.)   50.     See  also  Wells  v. 

"Coleman  v.  Pennsylvania  R.  Co.,  Vandalia  R.  Co.,  56  Ind.   App.  211, 

242  Pa.  304,  89  Atl.  €7,  50  L.  R.  A.  103    N.    E.    360    (void    under    state 

(N.  S.)  432n,  Ann.  Cas.  1915B,  529  statute)  ;  Shohoney  v.  Quincy  &c.  R. 

(liability    to    sleeping    car    porter);  Co.,  231    Mo.    131,   132   S.  W.   1059, 

Ncvill  V.  Gulf  &c.  R.  Co.  (Tex.  Civ.  Ann.   Cas.    1912 A,    1143   and.  note. 
App.),  187  S.  W.  388    (news  agent        «♦  Carlisle  v.  Smith,  234  Fed.  759. 

not).     See   also    Ingiam   v.    Kansas  See  also  McMullen  v.  Hoffman,  174 

City  &c  R.  Co.,  134  La.  ZV,  64  So.  U.   S.  639,  645,  43  L.   ed.   1117,   19 

146,  SO  L.  R.  A.  (N.  S.)  688n  (news-  Sup.  Ct  839,  845.\    For  other  cases 

boy);  note  in  50  L.  R.  A.   (N.  S.)  of  contracts  held  illegal,  see:    Hols- 

432.    Sec  as  to  persons  traveling  on  berry  v.  Clark,  242  Fed.  831 ;  Kennedy 

passes  or  contracts  contrary  to    stat-  v.   Stimming,   192  Mich.  600,   159  N. 

Btc  or  constitution:     Southern   Pac.  W.  374  (relating  to  prohibitive  traf- 

R.  Co.  V.  Schuyler,  227  U.  S.  601,  57  fie  or  transactions)  ;  Simmer  v.  Cut- 

L.  ed.  663,  33  Sup.  Ct.  277,  43  L.  R.  ter's  Estate  (Mich.),  160  N.  W.  605 

A.  (N.  S.)  901n.  (same)  ;    Morgan   Munitions   Supply 

"Campbell  v.  Chicago  &c  R.  Qq.,  Co.  v.  Studebaker,  166  N.  Y.  S.  645. 
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CHAPTER  XXII 

CONTRACTS  IN  RESTRAINT  OF  TRADE 

§  792.  Distinction  between  general  restrictions  as  to 
place  and  as  to  time.^ 

§  795.  Unreasonable  restraint — ^Injury  to  the  public. — 
Contracts,  even  though  fair  and  reasonable  as  between  the  par- 
ties, may  be  void  or  unenforcible  if  so  unlimited  as  to  injuriously 
aifect  public  interests.* 

§  796.     Restraint  reasonably  necessary.^ 

§  798.     Broad  statement  of  rule  criticized.^ 

§  799.     Reasonable  and  partial  restraint  allowed.^ 

§§  800,  801.  Rule  illustrated — ^Application  to  various  call- 
ings.— A  contract  not  to  engage  in  a  certain  business  as  an 
inducement  to  buy  it,  is  valid  and  enforcible  where  there  are  spe- 
cific and  reasonable  limitations  as  to  space  and  time,®  and  con- 


^Madon  v.  Johnson,  164  Wis.  612, 
160  N.  W.  1085  (limited  to  city  but 
unlimited  as  to  time  held  valid). 

aXarr  v.  Stearman,  264  111.  110,  105 
N.  E.  957;  Klaflf  v.  Pratt,  117  Va. 
739,  86  S.  E.  74.  See  also  Pearson 
V.  Duncan  (Ala.),  ^^  So.  406;  Sivley 
V.  Cramer,  105  Miss.  13,  61  So.  653. 
But  compare  Styles  v.  Lyon,  87  Conn. 
23,  86  Atl.  564;  Home  Pattern  Co. 
V.  Mascho,  46  Okla,  55,  148  Pac.  131 ; 
Harbison- Walker  Refractories  Co.  v. 
Stanton,  227  Pa.  55,  75  Atl  988. 

2  [Main  section  cited  in  Boggs  v. 
Friend  (W.  Va.).  87  S.  E.  873,  875.] 

See  also  Hall  Mfg.  Co.  v.  Western 
Steel  &c.  Works,  227  Fed.  588,  142 
C  C.  A.  220,  L.  R.  A.  1916C,  620, 
and  note;  Bradshaw  v.  Millikin  (N. 
Car.),  92  S.  E.  161.  Agreement  of 
solicitor  for  laundry  orders  not  to 
solicit  such  orders  or  engage  in  such 
business  in  any  capacity  in  the  county 
where  the  employer  was  operating 
within  two  years  after  termination  of 
such  employment,  is  reasonably  neces- 


sary for  the  protection  of  the  em- 
ployer's business  and  not  illegal: 
Owl  Laundry  Co.  v.  Banks  (N.  J. 
Ch.),  89  Atl.  1055;  Owl  Laundry  Co. 
V.  Dilger  (N.  J.  Ch.),  89  Atl.  1056. 

*  American  Laundry  Co.  v.  E.  & 
W.  Dry-Cleaning  Co.  (Ala.),  74  So. 
58.  Agreements  in  unreasonable  re- 
straint of  trade  are  contrary  to  pub- 
lic policy  and  void,  because  they  tend 
to  the  creation  of  a  monopoly,  and 
they  must  not  only  be  reasonable  as 
protecting  the  interests  of  a  party 
but  also  not  be  so  broad  as  to  inter- 
fere with  the  public  interests : 
Georgia  Fruit  Exchange  v.  Turnip- 
seed,  9  Ala.  App.  123,  Si  So.  542. 

6  Ripy  V.  Art  Wall  Paper  Mills,  41 
Okla.  20,  136  Pac.  1080,  51  L.  R.  A. 
(N.  S.)  ZZ\  Madson  v.  Johnson,  164 
Wis.  612,  160  N.  W.  1085.  See  also 
Bradshaw  v.  Millikin  (N.  Car.),  92 
S.  E.  161. 

« Telford  v.  Smith,  186  111.  App. 
631. 
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tracts  by  one  upon  the  sale  of  his  business  not  to  engage  in  the 
same  business  in  the  same  city  or  county  for  a  number  of  years 
have  often  been  upheld/  So,  where  the  restriction  of  a  negative 
covenant  is  not  unlimited,  but  partial  and  reasonable  and  calcu- 
lated to  foster  the  business  of  the  covenantee  rather  than  to  pre- 
vent competition,  it  is  not  ordinarily  illegal  as  against  any  statute 
or  public  policy.* 

§  802.  Agreements  by  partners  and  employes  not  to  com- 
pete.' 

§803.  Agreement  by  vendor  or  vendee  of  property  not 
to  conduct  a  designated  business/^ 

^Busk  V.  F.  Wolf  &  Co.,  143  Ga.  county,  except  to  the  grantor,  is  not 
18,84  S,  E.  63  (three  years)  ;  Hollis-  in  unreasonable  restraint  of  trade), 
ton  V.  Emston,  124  Minn.  49,  144  N.  A  retailer's  agreement  to  buy  a  par- 
W.  415  (covenant  in  a  bill  of  sale  by  ticular  line  of  goods  exclusively  from 
a  bus  and  baggage  company  not  to  a  certain  manufacturer  for  a  reason- 
engage  in  the  same  business  in  a  albly  limited  period  in  a  particular 
certain  dty)  ;  Morehead  Sea  Food  locality  is  not  invalid  as  in  restraint 
Co.  v.  Way,  169  N.  Car.  679,  86  S.  of  trade:  Ripy  v.  Art  Wall  Paper 
E  603  (agreement  upon  sale  of  fish  Mills,  41  Okla.  20,  136  Pac  1080.  51 
business  not  to  engage  in  similar  busi-  L.  R.  A.  (N.  S.)  33,  See  also  as  to 
ncss  for  ten  years  within  100  miles)  ;  agreement  to  patronize  particular 
Kuhns  V.  Loetzbier,  58  Pa.  Super.  (It.  concern  exclusively :  Mitchell-Tay- 
148  (ten  years)  ;  Loutzenhiser  v.  lor  Ice  Co.  v.  Whi taker,  158  Ky.  651, 
Peck,  89  Wash.  435,  154  Pac  814  166  S.  W.  193,  and  Peerless  Pattern 
(two  years).  A  contract  between  Co.  v.  Gauntlett  Dry  Goods  Co. 
two  publishers  of  newspapers,  both  (Mich.),  136  N.  W.  1113,  42  L.  R.  A. 
published  in  the  evening  in  the  same  (N.  S.)   843. 

city,  providing  that  in  consideration  •  Agreement  by  retiring  president 
of  a  specified  sum  of  money,  to  be  of  a  bank  not  to  enter  into  employ- 
paid  in  due  course,  one  of  them  ment  of  any  other  bank  or  trust  com- 
should  be  changed  from  an  evening  pany  in  the  same  city  for  a  term  of 
to  a  morning  paper,  and  that  for  a  less  than  a  year  is  not  invalid  as 
period  named  its  publisher  would  not  against  public  policy :  Heinz  v.  Na- 
again  enter  the  evening  newspaper  tional  Bank,  237  Fed.  942,  150  C.  C. 
field  in  that  dty,  is  not  illegal  as  a  A.  592.  See  also  Robertson  v.  Will- 
contract  in  restraint  of  trade:  Age  mott  (1909),  25  Times  L.  R.  681,  53 
Pub.  Co.  V.  Times  Pub.  Co.,  4  Ohio  Sol.  J.  631;  Dayer-Smith  v.  Hadsley 
App.  13.  35  Ohio  C.  C  421.  (1913),  108  L.  (N.  S.)  897,  57  Sol. 

« American    Sand  &c.   Co.  v.   Chi-  J.  555;  notes  24  L.  R.  A.  (N.  S.)  933; 

cago  Gravel   Co.,   184  111.  App.   509  and  40  L.  R.  A.  (N.  S.)  473. 

(also  holding  that  a  contract  grant-  ^®A  provision  that  property  shall 

ing  the  exclusive  right  to   excavate  revert  to  the  grantors,  if  any  livery 

and  remove  sand  and  gravel  from  a  business  be  conducted  on  the  prem- 

tract  of  land  for  a  certain  period,  the  ises,   is   lawful :     Seeck  v.  Jakel,  71 

grantee  agreeing  to  make  certain  pay-  Ore.  35,  141  Pac.  211,  L.  R.  A.  1915A, 

ments  in  money,   to   deliver   to   the  679n.    Covenant  in  a  lease  for  three 

grantor  not  to  exceed  25  car  loads  years  that  lessee  would  sell  only  the 

of  the  product  per  day,  and  not  to  sell  lessor's  beer,  being  limited  as  to  time, 

during  the  contract  term  any  products  space,  and  extent  of  trade,  is  valid 

from  any  of  its  pits  for  use  in  the  at  common  law  and  under  Wisconsin 
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§  804.  Exclusive  agencies. — Contracts  for  an  exclusive 
agency  or  to  buy  from  a  certain  concern  are  generally  upheld,  at 
least  when  reasonably  limited  as  to  place  and  time  and  not  in- 
jurious to  the  public  interests.^^  But  an  agreement  by  a  corpora- 
tion owning  a  controlling  interest  in  the  stock  of  a  manufacturing 
company  with  another  corporation  of  which  it  ow^ned  all  the 
stock,  undertaking  to  make  the  latter  corporation  the  exclusive 
agent  for  the  manufacturing  company's  products,  has  been  held 
contrary  to  public  policy  and  void." 


IS 


§  805.     Sales  by  stockholders. 

§§  807,  808.  Abandonment  of  arbitrary  geographical  lim- 
its— Illustrations  of  modem  rule. — The  validity  of  a  cove- 
nant by  the  seller  of  an  interstate  business  not  to  re-engage  in 
such  business  is  to  be  determined  by  the  federal  courts  according 
to  general  law,  and  such  a  covenant  is  valid  and  en  forcible  in  a 
proper  case,  even  though  it  is  unlimited  either  as  to  time  or 
space.** 

§§809,  810,  811.  Limitations  as  to  time. — In  some  in- 
stances contracts  unlimited  as  to  time  have  been  sustained,*'  and 

statute:   Rose  v!   Gordon,   158  Wis.  and   development   of   modem   rule). 

414,  149  N.  W.  158.    But  see  Torian  See  also  as  to  extension  of  modem 

V.  Fuqua,  175  Ky.  428,  194  S.  W.  359.  rule  as  to  space :    Frame  v.  FerreH 

"W.  T.  Rawleigh  Medical  Co.  v.  166  Fed.  702.  92  C.  C  A.  374,  215 

Osborne,   177  Iowa  208,   158  N.  W.  U.  S.  605,  54  L.  ed.  345,  30  Sup.  Ct. 

566;     Mitchell-Taylor     Tie     Co.     v.  406;  A.  B.   Dick  Co.  v.  Fuller,  213 

Whitaker,    158   Ky.   651,    166  S.   W.  Fed.  98;  Cropper  v.  Davis.  243  Fed. 

193 ;  Hoban  v.  Dempsev,  217   Mass.  310 ;  Mills  v.  Cleveland,  87  Kans.  549, 

166,  104  N.  E.  717,  L.  R.  A.  1915A,  125  Pac  58 ;  Artistic  Porcelain  Co. 

1217 ;  Home  Pattern  Co.  v.  Mascho,  v.  Boch,  76  N.  J.  Eq.  533,  74  Atl.  680 ; 

46  Okla.  55,  148  Pac.  131.     See  also  Harbison- Walder  Refractories  Co.  v. 

Virtue   v.    Creamery    Package    Mfg.  Stanton,   227    Pa.    55,    75    Atl.    988; 

Co.,  227  U.  S.  8,  57  L.  ed.  393,  33  Sup.  Washington  Charcrete  Co.  v.  Camp- 

Ct.  202.     But  compare  Henschke  v.  bell,    72    Wash.    566,    131    Pac    208, 

Moore  (Pa.),  101  Atl.  308.  Ann.  Cas.  1914D,  630n.    But  see  con- 

"  Whitridge  v.  Mt.  Vernon  Wood-  tra :    Floding  v.  Floding,  137  Ga.  531, 

berry  Cotton  Duck  Co.,  210  Fed.  302.  73  S.  E.  729;  Kinney  v.  Scarbrough 

"Holtman    v.    Knowles,    141    Ga.  Co.,  138  Ga.  77,  74  S.  E.  772,  40  L. 

613,  81   S.   E.  852;  Georgia  Granite  R.   A.    (N.   S.)    473n;   Linneman  v. 

R.  Co.  v.  Miller,  144  Ga.  665,  87  S.  Allison,  142  Ky.  309,  134  S.  W.  134; 

E.  897;  Alden  v.  Wright,   175  App.  Goldsoll  v.  Goldman,  L.  R.    (1914) 

Div.  692,  162  N.  Y.  S.  668.    But  see  2  C:h.  Div.  603,  59  Sol.  J.  43.    Sec  also 

Chamberlain  v.   Augustine,   172   Cal.  Public  Opinion  Pub.  Co.  v.  Ransom, 

285,  156  Pac  479.  34  S.  Dak.  381,  148  N.  W.  838,  Ann. 

"Hall  Mfg.  Co.  V.  Western  Steel  Cas.  1917A,  lOlOn  (under  statute). 

&c  Works,  227  Fed.  588,  142  C.  C  "Hall  Mfg.  Co.  v.  Western  Steel 

A.  220,  L.  R.  A.  1916C,  620   (citing  &c  Works.  227  Fed.  588,  142  C  C, 

many  cases   and   showing  extension  A.  220,  L.  R.  A.  1916Q  620,  and  note ; 
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in  many  instances  contracts  with  the  time  limit  running  as  long 
as  ten  years  have  been  upheld." 

§  812.  Contracts  unlimited  as  to  time. — In  particular  in- 
stances restrictive  covenants  without  any  definite  limitation  as  to 
time  have  been  upheld  and  enforced." 

§813,  Contracts  between  employer  and  employe. — ^The 
rule  is  stricter,  in  some  jurisdictions  at  least,  against  restraints 
upon  employes  in  contracts  of  employment  than  it  is  in  the  case 
of  ordinary  contracts  in  the  sale  of  a  business  or  profession/* 

.  §  814.     Must  be  incidental  or  ancillary  to  be  valid.^® 

§§815,  816.  May  be  invalid  though  for  sale  of  property 
or  business-— Illustrations  of  invalid  contracts.'^ 

§§817,  822.  Invalid  contracts — Contracts  of  common  car^ 
riers— Corporations  affected  with  public  interest.?^ 

Madson  v.  Johnson,  164  Wis.  612,  160  119n.    For  restraint  held  too  broad, 

N.  W.  1085.     But  see  Henschke  v.  see  Steinmeyer  v.  Phenix  Cheese  Co. 

Moore  (Pa.),  101  Atl.  308.  (N.  J.),  102  Atl.  150. 

^^  Barrows  v.  McMurtry  Mfg.  Co.»  ^^  [Main  section  quoted  in  Gross  v. 

54  Colo.  432,  131  Pac  430 ;  Styles  v.  Bibo,  19  N.  Mex.  495,  145  Pac.  480, 

Lyon,  87  Conn.  23,  86  Atl.  564 ;  More-  489.] 

head  Sea  Food  Co.  v.  Way,  169  N.  Pearson  v.  Duncan  (Ala.),  73  So. 

Car.  679,   86   S.    £.   603;    Kuhn    v.  406;  Stewart  v.  Steams  &c  Lumber 

Loetzbier,    58    Pa.    Super.    Ct    14»;  Co.,  56  Fla.  570,  48  So.  19,  24  L.  R. 

Dayer-Smith  v.  Hadsley  (1913),  108  A.  (N.  S.)  649n;  Barrone  v.  Moseley, 

L  T.   (N.  S.)   897,  57  Sol.  J.  555.  144  Ky.  698,  139  S.  W.  869;  Gross 

So  as  to  limitation  to  so  long  as  other  v.  Bibo,  19  N.  Mex.  495,  145  Pac  480. 

party  is    engaged   in    the   business:  •^^Whitridge   v.    Mt.    Vernon    &c. 

Smith  V.  Webb,  176  Ala.  596,  58  So.  Cotton    Duck    Co.,    210    Fed.    302 ; 

913.  40  L.  R.  A.  (N.  S.)  1191n;  F.  T.  Tarr  v.   Stearman,  264  111.   110,   105 

Gunther  Grocery  Co.  v.  Koll,  153  Ky.  N.  E.  957;   Gay  v.   Brent,   166  Ky. 

446.  155  S.  W.  1145.    See  also  Fox  v.  833,  179  S.  W.  1051 ;  Sivley  v.  Cramer, 

Barbee.  94  Kans.  212,  146  Pac.  364;  105  Miss.  13,  61  So.  653;  Boggs  v. 

Baird  v.  Smith,  128  Tenn.  410,  161  S.  Friend    (W.    Va.),    87    S.    E.    873. 

W.  492,  L.  R.  A.  1917A,  376n.  Seller  of  a  wagon  and  team  can  not 

"Hall  Mfg.  Co.  V.  Western  Steel  require   the  purchaser   to   use   them 

&c  Co.,  227  Fed.  588,  142  C.  C.  A.  solely  in  connection  with  seller's  busi- 

220,  L.  R.  A.  1916C,  620;  Holliston  ness:    Elijah  v.  Mottinger,  161  Iowa 

V.  Ernston,  124  Minn.  49,  144  N.  W.  371,  142  N.  W.  1038.    But  a  contract 

415;  Madson  v.  Johnson,    164   Wis.  to  buy  all  the  beer  used  in  the  con- 

612,  160  N.  W.  1085.  tractor's  saloon  from  the  other  party, 

^*  Moorman  v.  Parkerson,  127  La.  who  agrees  to  furnish  it  at  a  certain 
835,  54  So.  47 ;  Allen  Mfg.  Co.  v.  price,  is  good :  Joseph  Schlitz  Brew- 
Murphy,  23  OnL  L.  Rep.  467;  notes  ing  Co.  v.  Travi.  179  111.  App.  269. 
in  24  L  R.  A.  (N.  S.)  933,  and  40  Compare  also  Walker  v.  Lawrence, 
L  R.  A.  (N.  S.)  473.  But  see  Jewell  177  Fed.  363,  101  C.  C.  A.  417. 
Tea  Co.  V.  Watkins,  26  Colo.  App.  '^  Bryant  Lumber  Co.  v.  Fourche 
494,  145  Pac.  719;  McCall  Co.  v.  River  Lumber  Co.,  124  Ark.  313.  187 
Wright  198  N.  Y.  143,  91  N.  E,  516,  S.  W.  455 ;  Sholl  v.  Peoria  &c.  R. 
31  L  R,  A.  (N.  S.)  249n;  Eureka  Co.,  276  111.  267,  114  N.  E.  529; 
Laundry  Co.  v.  Long,  146  Wis.  205,  Minnesota  &c.  R.  Co.  v.  Way,  34  S. 
131  N.  W.  412,  35  L.  R.  A.  (N.  S.)  Dak.  435,  148  N.  W.  85a 
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§  823.     Nature  of  business. 


22 


§  825.  Sale  of  good  will  in  absence  of  restrictive  cove- 
nant.— The  good  will  of  a  business  usually  passes  with  its 
sale  where  there  is  no  express  stipulation  in  regard  to  such  good 
will." 

§  832.     Express  provision  against  competing  in  business. 

— An  agreement  with  the  buyer  of  a  business,  even  though  not 
with  him  "and  assigns,"  not  to  become  a  competitor  is  assignable 
to  one  to  whom  the  buyer  sells  such  business  and  good  will,  and 
it  passes  as  an  incident  to  the  good  will  without  formal  writtep 
assignment.^*  As  a  general  rule  where  a  business  is  sold  with  the 
good  will  a  covenant  restraining  the  seller  from  re-engaging  in 
the  business,  when  only  coextensive  with  the  business,  or  reason- 
ably necessary  for  the  protection  of  the  purchaser,  is  valid  and 
enforcible.*' 


20 


§  833.    Patents  and  secret  processes. 

§  834.  Contracts  protecting  ownership. — ^Where  a  pat- 
ented article  has  passed  through  the  channels  of  trade  into  the 
hands  of  a  retail  dealer  a  price  restriction  by  the  patentee  is  in- 
valid and  no  longer  en  forcible.*^ 

«See*ante  §  804.  383,   149  N.  Y.   S.   1008.     But  com- 

28  Boggs  V.  Friend  (W.  Va.),  87  S.  pare  Buffalo  Specialty  Co.  v.  Gougar, 

E,  873.    See  also  Donleavy  v.  John-  26  Colo.    App.    523,    144    Pac.  325; 

ston,  24  Cal.  App.  319,  141  Pac.  229;  Ludewese  v.  Farmers'  Mut.   Co-Op. 

Fairfield  v.  Lowry,  207  Mass.  352,  93  Co.,  164  Iowa  197,  145  N.  W.  475. 

N.  E.  598;  Counts  v.  Medley,  163  Mo.  ^e  Flexilis  Werke  v.  Hess,  205  Fed. 

App.  546,  146  S.  W.  465.    But  com-  850,  124  C.  C.  A.  52 ;  A.  B.  Dick  Co. 

pare  Hirschberg  v.  Bacher,  159  Wis.  v.  Fuller,  213  Fed.  98;  United  Shoe 

207,  149  N.  W.  3S3.  Machinery  Co.   v.   La   Chapelle,   212 

2*  Public  Opinion  Pub.  Co.  v.  Ran-  Mass.  467,  99  N.  E.  289,  Ann.  Cas. 

som,  34  S.  Dak.  381,  148  N.  W.  838,  1913D,   715;    Lock  v.   Citizens'   Nat 

Ann.    CasL    1917A,    lOlOn.    See    also  Bank   (Tex.  Civ.  App.),  165  S.  W. 

Akers  v.  Rappe,  30  Cal.  App.  290,  158  536. 

Pac.  129.  27  Kellogg  Toasted  Com  Flake  Co. 

25  Hall  Mfg.  Co.  V.  Western  Steel  v.  Buck,  208  Fed.  383,  following 
&c.  Works,  227  Fed.  588,  142  C.  C.  Bauer  &  Cie  v.  O'Donnell,  229  U.  S. 
A.  220;  Knowles  v.  Jones,  182  Ala.  1,  57  L.  ed.  1041,  33  Sup.  Ct  616,  50 
187,  62  So.  514;  Kimbro  V.Wells,  112  L.  R.  A.  (N.  S.)  1185,  Ann.  Cas. 
Ark.  126,  165  S.  W.  645 ;  Nickell  v.  1915A,  150n.  Compare  Fisher  Flour- 
Johnson,  162  Ky.  520,  172  S.  W.  938;  ing  Mills  Co.  v.  Swanson,  76  Wash. 
Gross  V.  Bibo,  19  N.  Mex.  495,  145  649,  137  Pac.  144,  51  L.  R.  A.  (N. 
Pac  480;  Metropolitan  Opera  Co.  v.  S.)  522,  and  note;  and  see  note  in  27 
Hammerstein,  162  App.  Div.  691,  147  L.  R.  A.  (N.  S.)  401,  402.  See  as  to 
N.  Y.  S.  532;  Sutherland  v.  Con-  secret  process:  Flexilis  Werke  v. 
necticut  Mut.  Life  Ins.  Co.,  87  Misc.  Hess,  205  Fed.  850,  124  C.  C  A,  52 ; 
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29 


§  835.     Restricting  resale  of  article/ 

§  838.     Rights  of  owner  of  patent.^ 

§  839.    Transfer  by  owner  of  rights  under  parent.'® 

§  840.  Contracts  which  owner  of  patent  is  prohibited  from 
making. — In  the  absolute  sale  of  a  patented  article,  as  distin- 
guished from  a  conditional  sale  reserving  title  or  passing  only  a 
qualified  title,  the  patentee  can  not  dictate  prices  at  which  the 
article  shall  be  resold  by  the  purchaser,  and  a  system  of  contracts 
by  which  this  is  attempted  to  be  done  in  all  cases  is  an  unlawful 
restraint  of  trade  and  invalid  both  at  common  law  and,  in  so  far 
as  it  affects  interstate  commerce,  also  under  the  Sherman  anti- 
trust act.*^ 

§843.  Contracts  in  restraint  of  trade — Presumptions  as 
to  validity.*" 

Grand  Rapids  Wood  Finishing  Co.  v.  Ann.  Cas.  1913D,  880n,  cited  in  oHg- 

Hatt,  152  Mich.  132,  115  N.  W.  714.  inal  section  is  overruled  in   Morion 

2*  Straus  V.  American  Pub.  Assn.,  Picture  Patents  Co.  v.  Universal  Film 

231  U.  S.  222,  58  L.  ed.  192.  34  Sup.  Mfg.  Co.,  243  U.  S.  502,  61   L.  ed. 

Ct  84,  L.  R,  A.   1915A,   1099,  Ann.  871,  Z7  Sup.  Ct.  416.   See  also  Bauer 

Cas.  1915A.  369n ;  W.  H.  Hill  Co.  v.  v.  O'Donnel,  229  U.  S.  1,  57  L.  ed. 

Gray,  163  Mich.  12,  127  N.  W.  803,  30  1041,  ZZ  Sup.  Ct.  616,  50  L.  R.  A.  (N. 

L  R.  A.  (N.  S.)  Z27.    See  also  ante  S.)  1185,  Ann.  Cas.  1915A,  150n.   But 

I    834.       But     compare     Virtue     v.  compare  Bailey  v.  Baker   Ice  Mach. 

Creamery  Package  Co.,  227  U.  S.  8,  Co.,  239  U.  S.  268,  60  L.  ed.  275,  36 

57  L    ed.    393,    ZZ    Sup.    Ct.    202 ;  Sup.  Ct.  50. 

D'Ghiradelli    Co.    v.    Hun  sicker,   164        ^^  Ford  Motor  Co.  v.  Union  Motor 

Cal  355,  128  Pac  1041 ;  Fisher  Flour-  Sales  Co.,  244  Fed    156,  citing  Bauer 

ing  Mills  Co.  V.  Swanson,  76  Wash.  v.  O'Donnell,  229  U.  S.  1,  57  L.  ed. 

649, 137  Pac  144,  51  L.  R.  A.  (N.  S.)  1041.  ZZ  Sup.  Ct.  616,  50  L.  R.  A.  (N. 

522n.  S.)  1185,  Ann.  Cas.  1915 A,  150n  (The 

"Compare    Indiana    Mfg.    Co.    v.  Sanatogen   Case)  ;   Straus   v.   Amer- 

J.  I.  Case  Threshing  Mach.  Co.,  154  ican  Pub.  Assn.,  231  U.  S.  222,  58  L. 

Fed.  365,  83  C.  C.  A.  343,  and  But-  ed.    192,   34   Sup.   Ct.   84,   L.   R.    A. 

terick  Pub.  Co.  v.  Rose,  141  Wis.  533,  1915A,  1099,  Ann.  Cas.  1915A,  369n ; 

124  N.  W.  647,  with  United  States  v.  Straus    v.    Victor    Talking    Machine 

Keystone  Watch  Case  Co.,  218  Fed.  Co.,  243  U.  S.  490,  61  L.  ed.  866.  Z7 

502,  and   United    States    v.    Kellogg  Sup.  Ct.  412;  Motion  Picture  Patents 

Toasted   Corn    Flake    Co.,    222    Fed.  Co.  v.  Universal  Film  Mfg.  Co.,  243 

725.  Ann.  Cas.  1916A,  78n ;  Ford  Mo-  U.  S.  502,  61  L.  ed.  871,  37  Sup.  Ct. 

tor  Co.  V.  Union  Motor  Sales  Co.,  244  416.   See  also  Standard  Sanitary  Mfg. 

^ed.  156;   Straus  v.  Victor  Talking  Co.  v.  United  States,  226  U.  S.  20,  57 

Mach.  Co.,  243  U.  S.  490,  61  L.  ed.  L.  ed.  107,  ZZ  Sup.  Ct.  9.   But  see  as 

'66.  37  Sup.  Ct.  412,   and   Bauer  v.  to    conditional    sale    retaining    title: 

0  Donnell,  229   U.    S.    1,   57 '  L.    ed.  Bailey  v.  Baker  Ice  Mach.  Co..  239  U. 

I'Ml.  33  Sup.  Ct.  616,  50  L.  R.  A.  (N.  S.  268,  272,  60  L.  ed.  275,  36  Sup.  Ct. 

S)  1185,  Ann,  Cas.  1915A,  150n.  50;   Ford   Motor   Co.  v.   Boone,  244 

^  Henry  v.  A.  B.  Dick  Co.,  224  U.  Fed.  335. 

S.  1,  56  L  ed.  645,  32  Sup.  Ct.  364,        ^2  Hall  Mfg.  Co.  v.  Western  Steel 
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§   844]  CONTRACTS  [1    Supp. 

§  844.     Modem  doctrine." 

§  846.     Recognition  taken  of  modem  conditions.'^ 

§  847.     Divisibility  or  severability  of  contract.' 

§  848.     Divisibility  as  to  territorial  extent— When  valid.'** 

— A  covenant  not  to  engage  in  the  manufacture  and  sale  of  imita- 
tion diamonds  and  jewelry  in  Great  Britain  and  Ireland,  the  Isle 
of  Man,  France,  the  United  States,  Russia,  or  Spain,  is  too  broad 
territorially,  but,  when  ancillary  to  the  sale  of  such  a  business, 
has  been  enforced  as  to  Great  Britain,  Ireland  and  the  Isle  of 
Man." 

§  853.  Acts  which  amount  to  breach. — ^An  agreement  by 
a  vendor  in  the  contract  of  sale  not  to  engage  in  the  liquor  busi- 
ness in  a  city,  directly  or  indirectly,  for  five  years,  precludes  him 
from  so  engaging  in  such  business  by  mail  order  as  well  as  in 
any  other  way.*®  So,  a  covenant  in  a  bill  of  sale  not  to  start  a  bus 
line  in  the  same  place  or  drive  a  bus  there  is  broad  enough  to  pro- 
hibit the  covenantor  from  aiding  a  competitor  by  his  name  and 
influence.*® 

&c.  Works,  227  FeA.  588.  142  C.  C.  A.  valid  and  certain  others  invalid  un- 

220,  L.  R.  A.   19I6C,  620,  625,  and  der  particular  statutes  are  reviewed 

note.  in  note  in  L.  R.  A.  1917A,  379-392. 

»« Standard     Oil     Co.     v.     United  «*  See  ante  §  844. 

States,  221  U.  S.  1,  55  L.  ed.  619.  31  »»  Hall  Mfg.  Co.  v.  Western  Steel 

Sup.  Ct.  502,  Ann.  Cas.  1912D,  734n,  &c  Works,  227  Fed.  588.  142  C.  C  A. 

34  L.  R.  A.   (N.  S.)   834n;  United  220,  L.  R.  A.   1916C  620,  626.    See 

States  v.  American  Tobacco  Co.,  221  also  McCullough  v.  Smith,  243  Fed. 

U.  S.  106,  55  L.  ed.  663,  31  Sup,  Ct.  823 ;  Denson  v.  Alabama  Fuel  &c.  Co. 

632;    Darius    Cole    Transp.    Co.    v.  (Ala.),  73  So.  525. 

White  Star  Line,  186  Fed.  63,  108  C.  »»  [Main  section  cited  in  Bennett  v. 

C.  A.  165;  Hall  Mfg.  Co.  v.  Western  Carmichael  Produce  Co.  (Ind.  App.), 

Steel  &c.  Works,  227  Fed.  588,  142  115  N.  E.  793,  796.] 

C.  C.  A.  220,  L.  R.  A.  1916C,  620;  "Goldsoll     v.     Goldman,     L.     R. 

Kimbro  v.  Wells.  112  Ark.  126.  165  (1914)  2  Ch.  Div.  603,  59  Sol.  J.  43. 

S.  W.  645;  Baird  v.  Smith,  128  Tenn.  ^^Gutzeit  v.  Strader.  158  Ky.  131, 

410,  161  S.  W.  492,  L.  R.  A.  1917A,  164  S.  W.  318.   But  see  Cape  Brew- 

376,  and  note.    See  also  Bradshaw  v.  ing  &c.  Co.  v.  Kippenberg,  188  Mo. 

Millikin  (N.  Car.),  92  S.  E.  161;  Sul-  App.  499,  174  S.  W.  201. 

livan  V.  Rime,  35  S.  Dak.  75,  150  N.  »»Holliston  v.  Ernston,  124  Minn. 

W.  556 ;  McKinley  Tel.  Co.  v.  Cum-  49,  144  N.  W.  415.   For  other  agree- 

berland  Tel.  Co.,  152  Wis.  359,   140  ments  given  a  similar  comprehensive 

N.   W.   38.    But  compare   Fields  v.  construction,   see  Alcock   v.   Alcock, 

Holland,  158  Ky.  544,  165  S.  W.  699,  189    111.    App.     153;     Bottomley    v. 

L.    R.    A.    1915C,    865n ;    Wood  v.  Brown,  188  Mich.  134.  154  N.  W.  37 ; 

Texas  Ice  &c.  Co.  (Tex.  Civ.  App.),  Locke  v.  Murdoch,  20  N.  Mex.  522, 

171  S.  W.  497.    Other  cases  holding  151  Pac.  298    See  also  note  in  Ann. 

certain   agreements  and  transactions  Cas.  1915A,  381. 
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2  Ell.  Cont.] 


RESTRAINT   OF   TRADE 


[§  858 


§§  854,  855.  Rights  and  remedies — Injunction. — Injunc- 
tion is  a  proper  remedy  and  often  granted  to  prevent  the  breach 
of  a  valid  covenant  not  to  engage  in  the  same  business  or  prac- 
tice, where  there  is  no  adequate  remedy  at  law.*^ 

§856.     Remedies — Action  for  damages  for  breach. — An 

action  for  damages  for  breach  of  the  covenant  will  lie  in  a 
proper  case." 

§  858.     Laches — Burden  of  proof — ^Assignability.^ 


42 


"  Bush  V.  F.  Wolf  &  Co.,  143  Ga. 
18,  84  S.  E.  63 ;  Weickgcnant  v.  Ec- 
des.  173  Mich.  695,  140  N.  W.  513; 
Bcrghuis  v.  Schultz,  119  Minn.  87,  137 
N.  W.  201 ;  Marvel  v.  Jonah.  83  N.  J. 
Eq.  295,  90  AtL  1004,  L.  R.  A.  1915B, 
206n,  Ann.  Cas.  1916C,  185n;  Nelson 
V.  Brassington,  64  Wash.  180,  116 
Pac  629,  Ann.  Cas.  1913A,  289n; 
Parkers  Dye  Works  v.  Smith,  18  D. 
L  R.  (Can.)  631. 

"Kimbro  v.  Wells,  112  Ark.  126, 
165  S.  W.  645;  Barrone  v.  Moseley 
Bros.,  144  Ky.  698,  139  S.  W.  869 ; 
Thomas  v.  Gavin,  15  N.  Mex.  660,  110 
Pac  841 ;  Bradshaw  v.  MilUkan  (N. 
Car.),  92  S.  E.  161. 

^'  That  a  valid  contract  in  restraint 


of  trade  may  be  assigned  in  a  proper 
case,  see  Akers  v.  Rappe,  30  Cal.  App. 
290,  158  Pac.  129;  Public  Opinion 
Pub.  Co.  V.  Ransom,  34  S.  Dak.  381, 
148  N.  W.  838,  Ann.  Cas.  1917A, 
lOlOn.  As  to  effect  of  default  of 
covenantee,  or  other  breach  of  con- 
tract of  purchase  by  him,  on  right  to 
enforce  restrictive  covenant  or  agree- 
ment, see :  McAuliffe  v.  Vaughan,  135 
Ga.  852,  70  S.  E.  322,  Ann.  Cas. 
1912A,  290.  33  L.  R.  A.  (N.  S.)  255; 
Canfield  Lumber  Co.  v.  Kint  Lumber 
Co.,  148  Iowa  207,  127  N.  W.  70; 
Moorman  v.  Parkerson,  131  La.  204, 
59  So.  122,  Ann.  Cas.  1914A,  1150n; 
Fries  V.  Parr,  139  N.  Y.  S.  220. 
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CHAPTER  XXIII 

COMBINATIONS,  MONOPOLIES  AND  TRUSTS 

§  866.  Legislative  grant  of  a  monopoly. — A  legislative 
monopoly,  even  where  constitutional  and  valid,  does  not  give 
universal  and  unlimited  rights  that  can  not  be  affected  by  positive 
prohibitions.^ 

§  867.     Definitions  of  terms  as  here  used.' 

§§870,  871,  873,  874.  Combinations  between  manufac- 
turers and  between  dealers,* 

§  876.  Combinations  to  decrease  production  or  withhold 
from  market. — An  agreement  among  the  owners  of  large 
quantities  of  wheat  to  hold  it  together  and  sell  only  as  they  might 
agree  to,  is  void  under  the  Illinois  statute  and  at  common  law.* 

§  877,  Comers  and  combinations  to  prevent  competition 
in  other  respects.*^ 

§  §  882,  883.  Combinations  of  laborers  and  other  work- 
men— Right  to  combine  confers  no  special  privilege.^ 

1  Legislative  monopolies  such  as  a  \,  White  Star  Line,  186  Fed.  63,  108 
patent,  while  very  extensive,  do  not  C.  C.  A.  165,  225  U.  S.  704,  56  L.  ed. 
give  a  universal  license  against  posi-  1265,  32  Sup.  Ct.  837 ;  United  States  v. 
tive  prohibitions  such  as  those  found  Great  Lakes  Towing  Co.,  208  Fed. 
in  the  Sherman  Anti-Trust  Law:  733;  United  States  v.  Com  Products 
Standard  Sanitary  Mfg.  Co.  v.  Refining  Co.,  234  Fed.  964;  United 
United  States,  226  U.  S.  20,  57  L.  States  v.  Associated  Bill  Posters,  235 
ed.  107,  33  Sup.  Ct.  9.  See  also  Ford  Fed.  540;  State  v.  Minneapolis  Milk 
Motor  Co.  V.  Union  Motor  Sales  Co.,  Co.,  124  Minn.  34,  144  N.  W.  417,  51 
244  Fed.  156,  159,  and  Motion  Picture  L.  R.  A.  (N.  S.)  244n ;  Standard 
Patents  Co.  v.  Universal  Film  Mfg.  Fashion  Co.  v.  Grant,  165  N.  Car. 
Co.,  243  U.  S.  502,  61  L.  ed.  871,  37  453,  81  S.  E.  606  (agreement  not  to 
Sup.  Ct.  416,  which  overrules  Henry  sell  any  similar  merchandise  nor  for 
V.  A.  B.  Dick  Co.,  224  U.  S.  1,  56  L.  less  than  label  price)  ;  Stewart  v.  W. 
ed.  645,  32  Sup.  Ct  364,  Ann.  Cas.  T.  Rawleigh  Med.  Co.  (Okla.),  159 
1913D,  880n.  Pac.  1187,  L.  R.  A.  1917A,  1276n.  See 

2  United  States  v.  Great  Lakes  also  Livingston  Waterworks  v.  Liv- 
Towing  Co.,  208  Fed.  733;  State  v.  ingston  (Mont.),  162  Pac.  381; 
American  Sugar  Refining  Co.,  138  American  League  Baseball  Club  v. 
La.  1005,  71  So.  137 ;  note  in  L.  R.  A.  Chase,  86  Misc.  441,  149  N.  Y.  S.  6. 
1917A,  376,  379.  Statutes  for  the  suppression  of  mo- 

*  For  combinations  and  agreements  nopolies  should  be  so  construed  and 

held   unlawful,    see :    Eastern   States  applied   as   to   accomplish   that   end : 

Retail     Lumber     Dealers     Assn.     v.  Pond  Creek  Coal  Co.  v.  Lester,  171 

United  States,  234  U.  S.  600,  58  L.  Ky.  811,  188  S.  W.  907. 

ed.  1490.  34  Sup.  Ct.  951,  L.  R.  A.  *  Lane  v.  Leiter,  237  Fed.  149,  150 

1915A,  788n ;   McConnell  v.  Camors-  C.  C.  A.  295. 

McConnell  Co.,   152  Fed.  321,  81   C.  ^Lane  v.  Leiter,  237  Fed.  149,  150 

C  A.  429;  Darius  Cole  Transp.  Co.  C.  C.  A.  295. 

6  Irving    V.    Neal,    209    Fed.    471; 

153* 


2  Ell.  Cont.]  MONOPOLIES  AND  TRUSTS  [§   895 

§  884,  Contracts  between  union  and  employer. — An  em- 
ployer may  make  non-membership  in  a  union  a  condition  of  em- 
ployment, and  where  there  is  such  an  agreement  between  the  em- 
ployer and  his  employes,  even  though  the  employment  is  at  will, 
third  persons  who  attempt  to  induce  a  breach  of  such  agreement 
and  subversion  of  the  status  and  by  persuasion  and  deceptive 
statements  to  induce  such  employes  to  join  a  union  and  to  coerce 
the  employer  by  threats  of  a  strike  may  be  enjoined/ 

§  890.  Monopolies  under  state  statute. — State  antitrust 
laws  do  not  apply  where  the  contract  relates  to  interstate  com- 
merce and  is  covered  by  the  federal  law/ 

§  892.  Exclusive  grant  by  private  person. — Contracts  of 
exclusive  agency,  or  the  like,  are  usually  upheld  when  not  inim- 
ical to  the  public  interests,"  but,  under  some  of  the  statutes,  they 
are  prohibited  and  invalid/® 

§  893.  Exclusive  grant  by  carriers. — A  contract  by  a  rail- 
road company  giving  to  a  telegraph  company  the  exclusive  right 
to  maintain  a  telegraph  line  upon  its  right  of  way  is  void/^ 


12 


§  895.     Discrimination — Exclusive  service  contract. 

Lawlor  v.  Loewe,  209  Fed.  721,  126  United  States  Rubber  Co.,  229  Fed. 

C  C.  A.  445.  583 ;    Sholl   Bros.   v.    Peoria   R.   Co., 

^Hitchman  Coal  &c.  Co.  v.  Mitchell  276  111.  267,  114  N.  E.  529;  Sullivan 

(U.  S.),  38  Sup.  Ct.  65.    See  as  to  v.  Rime,  35  S.  Dak.  75,  150  N.  W. 

statutes  held  unconstitutional  in  pro-  556.    Ante  §  804. 
hibiting    such    contracts :     Adair    v.        ^°  W.    T.    Rawleigh    Med.    Co.    v. 

United  States,  208  U.  S.  161,  174,  52  Gunn    (Tex.   Civ.  App.),   186  S.  W. 

L.  ed.  436.  28  Sup.  Ct.  211,  13  Ann.  385 ;  Newby  v.  W.  T.  Rawleigh  Co. 

Cas.  764;  Coppage  v.  Kansas,  236  U.  (Tex.   Civ.  App.),    194   S.   W.    1173. 

S.  1,  14,  59  L.  ed.  441,  35  Sup.  Ct.  See  also  Arctic  Ice  Co.  v.  Franklin 

240,  L.  R.  A.  1915C,  960n.  Electric  &c.  Co.,  145  Ky.  32,  139  S. 

^Albertype  Co.  v.  Gust  Feist  Co.,  W.  1080.    But  compare  Lock  v.  Citi- 

102  Tex.  219,  114  S.  W.  791;  McCall  zens'   Nat.    Bank    (Tex.   Civ.  App.), 

Co.  V.  J.    D.    StiflF    Dry   Goods    Co.  165  S.  W.  536. 

(Tex.  Civ.  App.),  142  S,  W.  659.  But  .  "Western  Union  Tel.  Co.  v.  Postal 

compare  Segal  v.  McCall  Co.  (Tex.),  Tel.  Co.,  217  Fed.  533,  133  C.  C.  A. 

184  S.  W.  188;  J.  R.  Watkins  Medi-  385.     See  also  Fields  v.  Holland,  158 

cal  Co.  V.  Johnson  (Tex.  Civ.  App.),  Ky.   544.    165    S.   W.   699,   L.   R.   A. 

162  S.  W.  394.    And  see  as  to  stat-  191 5C,  865n.    But  compare  Cumbcr- 

utes  held   unconstitutional    as    inter-  land  Tel.  &c.  Co.  v.  State,  100  Miss. 

fering  with  right  to  contract:    Cop-  102,  54  So.  670,  39  L.  R.  A.   (N.  S.) 

page  v.  Kansas,  236  U.  S.  1,  59  L.  ed.  277      (contract     between      telephone 

441,  35  Sup.  Ct.  240,  L.  R.  A.  1915C,  companies   upheld)  ;   Home   Tel.   Co. 

560n;  State  V.  Daniels,  118  Minn.  155,  v.   Sarcovie  Light  &c.   Co.,  236   Mo. 

136  N.  W.  584.  114.  139  S.  W.  108,  36  L.  R.  A.  (N. 

•Zellner  Mercantile   Co.   v.   Parlin  S.)   ]24n. 
&c  Plow  Co.,  98  Kans.  609,  159  Pac.         '2  TjiH^-^ssee  Oil  &c.  Co.  v.  Hollo- 

391.   See  also  Hood  Rubber  Co.  v.  way  (Ala.),  76  So.  434. 
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§    896]  CONTRACTS  [1    Supp. 

§§  896,  897.  What  are  illegal  trusts — Form  not  control- 
ling.— The  statutes  against  unlawful  monopolies  and  trusts 
can  not  be  evaded  by  any  subterfuge  of  form,  nor  by  alleged  good 
motives  and  beneficial  eflfect.**  And  a  device  by  which  a  number 
of  corporations  are  welded  into  one  controlling  nearly  all  the 
commerce  of  the  country  in  a  particular  branch  required  for 
economical  production  of  a  necessity,  such  as  shoe  machinery,  is 
an  unlawful  monopoly  or  trust  and  a  contract  in  furtherance 
thereof,  part  of  the  unlawful  scheme,  and  directly  and  immedi- 
ately affecting  interstate  commerce,  is  prohibited  by  the  federal 
statute  and  will  not  be  enforced/* 

§  898.  Rights  and  disabilities  of  members  of  trust  as  be- 
tween themselves." 

§§  900,  901.  Rights  and  disabilities  of  members  of  trusts 
as  against  third  persons." 

§§  903,  904.     Rights  of  third  persons— Under  statutes." 

§  906.     Antitrust  statutes — Constitutionality.^ 
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"Standard   Sanitary  Mfg.   Co.   v.  Film  Mfg.  Co.,  235  Fed.  398,  14«  C 

United  States.  226  U.  S.  20,  57  L.  cd.  C  A.  660,  243  U.  S.  502,  61  L.  cd.  871, 

107,  33  Sup.  Ct.  9 ;  International  Har-  37  Sup.  Ct  416 ;  McCall  Co.  v.  Par- 

vester  Co.  v.  Missouri,  234  U.  S.  199,  son  &c,  Co.,  107  Miss.  865,  66  So.  274 ; 

58  L.  ed.  1276,  34  Sup.  Ct.  859,  52  Stewart  v.  W.  T.  Rawleigh  Med.  Co. 

L.  R,  A.  (N.  S.)  525,  532;  Thomsen  (Okla.).    159    Pac.    1187,    L.    R.    A. 

V.  Cayser,  243  U.  S.  66,  61  L.  cd.  597,  1917A.    1276;    Pulp    Wood    Co.    v. 

37   Sup.   Ct  353,   Ann.   Cas.   1917D,  Green  Bay  Paper  &c  Co.,  157  Wis. 

322n.  604,  147  N.  W.  1058. 

1*  United   Shoe  Machinery  Co.  v.  ^^  Thomsen  v.  Cayser,  243  U.  S.  66. 

La  Chapelle,  212  Mass.  467,  99  N.  E.  61  L.  ed.  597.  37  Sup.  Ct  353,  Ann. 

289,  Ann.  Cas.  1913D,  715.    See  also  Cas.  1917D,  322n ;  United  Copper  Sc- 

Eastem  States  Retail  Lumber  Deal-  curities  Co.  v.  Amalgamated  Copper 

ers'  Assn.  v.  United  States,  234  U.  Co.,  232  Fed.  574,  146  C  C  A.  532; 

S.  600,  58  L.  ed.  1490,  34  Sup.  Ct  951,  Frey  &  Son  v.  Cudahy  Packing  Co., 

L.  R.  A.  1915A,  788n.  232  Fed.  640;  Frey  &  Son  v.  Welch 

"Bluefields    S.    S.   Co.   v.   United  Grape  Juice  Co.,  240  Fed.  114 ;  Amer- 

Fruit  Co.,  243  Fed.  1 ;  J.  R.  Watkins  ican  Steel  Co.  v.  American  Steel  &c. 

Med.    Co.    V.    Johnson     (Tex.    Civ.  Co.,  244  Fed.  300;  Tallassee  Oil  &c. 

App.),  162  S.  W.  394;  Segal  v.  Mc-  Co.  v.  Holloway  (Ala.),  76  So.  434; 

Call  Co.  (Tex.).  184  S.  W.  188;  Pic-  Stewart  v.  W.  T.  Rawleigh  Med.  Co. 

torial  Review  Co.  v.  Pate  Bros.  (Tex.  (Okla.),    159    Pac    1187,    L.    R.    A. 

Civ.  App.),  185  S.  W.  309,    See  also  1917A,  1276.    See  also  United  States 

Patterson  v.  Imperial  Window  Glass  v.  United   Shoe  Machinery  Co..   234 

Co.,  91  Kans.  201,  137  Pac.  955 ;  State  Fed.    127 ;    Dowd    v.    United    Mine 

V.   Arkansas   Lumber    Co.,   260   Mo.  Workers  of  America,  235  Fed.  1,  148 

212,  169  S.  W.  145.  C.   C.   A.  495 ;   Lane  v.   Leiter,  237 

18  Continental   Wall    Paper   Co.  v.  Fed.    149,    150   C   C.   A.   295;    State 

Louis  Voight  &  Sons  Co.,  212  U.  S.  Public  Utilities  Commission  v.  Rom- 

227,  53  L.  ed.  486,  29  Sup.  Ct  280;  berg,  275  111.  432,  114  N.  E.  19L 

Motion  Picture  &c  Co.  v.  Universal  ^^  Thomsen  v.  Cayser,  243  U.  S.  66, 

152 


2  Ell.   Cont]  MONOPOLIES   AND   TRUSTS 


[§  912 


§  907.  State  antitrust  acts — Limitations  on  power — Con- 
stitutionality.—The  fact  that  a  statute  prohibiting  combina- 
tions lessening  competition  applies  or  may  be  applied  to  one 
which  has  benefited  rather  than  injured  the  public,  does  not  ren- 
der the  statute  unconstitutional."  The  Nebraska  statute  restrict- 
ing sale  of  anti-hog-cholera  serum  is  unconstitutional  as  granting 
a  monopoly  to  a  serum  manufacturing  plant  licensed  under  the 
federal  act.*^ 
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§  909.     Antitrust  acts  of  congress. 

§§  910,  911.  Federal  antitrust  acts — Construction  and  ef- 
fect— ^Reasonableness. — The  Federal  antitrust  act  is  con- 
strued in  accordance  with  the  "rule  of  reason,"  and  applies  in 
general  only  to  contracts  and  combinations  in  unreasonable  re- 
straint of  trade  and  not  tO' agreements  in  partial  restraint  of  trade 
ancillary  to  lawful  contracts  and  not  made  to  suppress  competi- 
tion.*^ But  the  statute  can  not  be  evaded  and  good  motives  or  the 
like  will  not  prevent  its  application  where  it  is  otherwise  ap- 
plicable.*' 

§  912.  Federal  antitrust  act — ^Application  of. — The  Clay- 
ton bill,  as  to  monopolies,  applies  even  to  contracts  entered  into 
before  its  enactment,  and,  where  the  contract  involved  and  un- 
lawfully restrained  interstate  commerce,  said  statute  is  applicable 
although  the  acts  of  restraint  occurred  in  the  same  state  in  which 


61  L  ed.  597,  %1  Sup.  Ct.  353,  Ann. 
Cas.  1917D,  322n  (United  States  stat- 
ute constitutional  as  to  foreign  com- 
merce). 

^•International  Harvester  Co.  v. 
Missouri,  234  U.  S.  199,  58  L.  ed. 
1276,  34  Sup.  Ct.  859,  52  L.  R.  A.  (N. 
S.)  S25n.  See  also  United  States  v. 
International  Harvester  Co.,  214  Fed. 
987. 

2»Hall  V.  State,  100  Nebr.  84,  158 
N.  W.  362,  L.  R.  A.  1916F,  136.  State 
anti-trust  acts  can  not  apply  to  inter- 
state commerce  covered  by  the  fed- 
eral act  See  note  in  L.  R.  A.  1917A, 
381. 

*JIn  addition  to  the  act  referred 
to  in  original  section,  see  also  Clay- 
ton Act  of  October  15,  1914 ;  Cotton 
Futures  Act  of  August  11,  1916,  and 
Ann.  Cas.  1917D,  322n;  International 
Harvester  Co.  v.  Missouri,  234  U. 
Food  Control  Act  of  August  10,  1917. 


«2  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  55  L.  ed.  619, 
31  Sup.  Ct.  502,  Ann.  Cas.  1912D, 
734n,  34  L.  R.  A.  (N.  S.)  834n; 
United  States  v.  American  Tobacco 
Co.,  221  U.  S.  106,  55  L.  ed.  663,  31 
Sup.  Ct.  632.  See  also  Nash  v.  United 
States.  229  U.  S.  ZIZ,  376,  57  L.  ed. 
1232,  ZZ  Sup.  Ct.  780;  Eastern  States 
Retail  Lumber  Dealers'  Assn.  v. 
United  States,  234  U.  S.  600,  609,  58 
L.  ed.  1490,  34  Sup.  Ct  951,  L.  R.  A. 
1915A,  788n. 

23Thomsen  v.  Cayser,  243  U.  S. 
66,  61  L.  ed.  597,  Zl  Sup.  Ct.  353, 
S.  199,  58  L.  ed.  1276,  34  Sup.  Ct 
859,  52  L.  R.  A.  (N.  S.)  525n.  An 
association  of  bill  posters  whereby  a 
monopoly  was  established  is  a  vio- 
lation of  the  federal  act  though  the 
monopoly  produced  better  conditions 
in  the  business :  United  States  v.  As- 
sociated Bill  Posters,  235  Fed.  540. 
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§    913]  CONTRACTS  [1    Supp. 

the  contract  was  made.^*  A  system  of  contracts  between  manu- 
facturers, jobbers  and  retailers,  by  which  the  manufacturers  at- 
tempt to  control  the  prices  for  all  sales  by  all  dealers,  eliminating 
all  competition  and  fixing  the  amount  which  the  consumer  shall 
pay  amounts  to  a  restraint  of  trade  and  is  illegal,  and  a  contract 
of  absolute  sale,  made  by  the  manufacturer  with  a  purchaser,  in 
which  the  latter  agrees  to  sell  the  goods  purchased  at  regular  re- 
tail prices  fixed  by  the  manufacturer,  where  the  manufacturer 
sells  its  entire  product  to  purchasers  under  such  restrictive  con- 
tracts, is  unlawful  under  the  antitrust  act  of  July  2,  1890,  and 
this  may  be  set  up  as  a  defense  to  an  action  to  recover  for  goods 
sold  under  such  contract.** 

§  913.  Federal  antitrust  act — When  inapplicable.— A  con- 
tract making  a  certain  jobber  a  sole  agent  in  certain  territory  on 
condition  that  he  would  not  sell  the  product  at  more  than  list 
prices  is  not  in  violation  of  the  antitrust  act.*' 

§§  915-919.  State  antitrust  acts. — An  agreement  in  a  con- 
tract for  the  sale  of  a  store  that  the  seller  will  not  enter  into  any 
line  of  competing  business  in  the  town  for  five  years  is  not  in  vio- 
lation of  a  statute  making  contracts  illegal  when  made  with  a 

**  Motion   Picture   Patents   G).   v.  Ian  tic  &c.  Tea  Co.  v.  Cream  of  Wheat 

Universal   Film   Mfg.   Co.,  235   Fed.  Co.,  224  Fed,  566,  227  Fed.  46,  141  C. 

398,   148  C.  C   A.  660    (contract  by  C.  A.  594;  Wilder  Mfg.  Co.  v.  Corn 

one    having    patent    monopoly     for  Products  &c.  Co.,  236  U.  S.  165,  59 

manufacture  of  moving  picture  ma-  L.  ed.  520,  35  Sup.  Ct.  398,  Ann.  Cas. 

chines    requiring    purchasers    to    not  1916A,  118n;  W.  T.  Rawleigh  Medi- 

use  films  manufactured  by  competit-  cal  Co.  v.   Osborne   (Iowa),   158   N. 

ors  held  invalid).    Section  3  of  said  W.    566;    Ripy   v.    Art    Wall    Paper 

act,  as  applied  to  leases  made  in  the  Mills,  41  Okla.  20,  136  Pac.  1080,  51 

conduct  of  interstate  business,  is  con-  L.  R.  A.   (N.  S.)   33.    Profit-sharing 

stitutional:    United  States  v.  United  contracts  made  with  customers  by  a 

Shoe  Machinery  Co.,  234  Fed.  127.  manufacturing    combination    as    part 

25  United  States  v.  Kellogg  Toasted  of  a  scheme  to  prevent  competition 

Corn  Flake  Co.,  222  Fed.  725,  Ann.  are  illegal,  as  in  restraint  of   trade 

Cas.    1916A.   78n;    Stewart   v.    Raw-  and   in  violation   of   Sherman   Anti- 

leigh  Medical  Co.   (Okla.),  159  Pac.  Trust   Act:     United    States   v.    Corn 

1187,  L.  R.  A.   1917A,   1276;  W.  T.  Products  Refining  Co.,  234  Fed.  964. 

Rawleigh  Medical  Co.  v.  Gunn  (Tex.  For  other  cases  in  which  the  federal 

Civ.  App.),  186  S.  W.  385.    See  also  act  has  been  held  applicable,  see  ante 

Continental     Wall     Paper     Co.     v.  §§  896,  897. 

Voight  &  Sons,  212  U.  S.  227,  53  L.  2"  Locker  v.  American  Tobacco  Co., 

ed.  486,  29  Sup.  Ct.  280;   Straus  v.  218  Fed.  447,  134  C.  C.  A.  247.    See 

American   Publishers'   Assn.,  231   U.  also  Moroney  Hardw.  Co.  v.  Good- 

S.  222,  58  L.  ed.  192,  34  Sup.  Ct.  84,  win   Pottery   Co.    (Tex.   Civ.   App.). 

Ann.    Cas.    1915A,    369n,    L.    R.    A.  120  S.  W.  1088. 
1915A,  1099.   But  compare  Great  At- 

154 


2  Ell.   Cont.]  MONOPOLIES   AND   TRUSTS 


[§  919 


view  to  lessen,  or  tendency  to  lessen,  full  and  free  competition." 
But  contracts  of  absolute  sale  binding  the  purchasers  not  to  sell 
at  less  than  the  price  fixed  by  the  seller  have  been  held  in  violation 
of  the  Texas  antitrust  act  in  several  cases.^' 


27Baird  v.  Smith,  128  Tenn.  410, 
161  S.  W.  492,  L.  R.  A.  1917A,  376, 
and  note  where  other  cases  under 
similar  statutes  are  reviewed,  espe- 
cially the  recent  cases  of  Kimbro  v. 
Wells,  112  Ark.  126,  165  S.  W.  645; 
Weickgenant  v.  Eccles,  173  Mich.  695, 
140  N.  W.  513.  and  Sullivan  v.  Rime, 
35  S.  Dak.  75,  150  N.  W.  556.  But 
compare  where  the  agreement  was 
not  ancillary  or  incident  to  a  sale  of 
the  business  or  the  like :  Robinson  v. 
Levermann  (Tex.  Qiv.  App.),  175  S. 
W.  160;  Segal  v.  McCall  Co.  (Tex.), 
184  S.  W.  188 ;  Weidman  v.  Shragge, 
46  Gm.  S.  C.  1,  Ann.  Cas.  1912D, 
919. 

««J.  R.  Watkins  Medical  Co.  v. 
Johnson  (Tex.  Civ.  App.),  162  S.  W. 
394;  Segal  v.  McCall  Co.  (Tex.), 
184  S.  W.  188;  Pictorial  Review  Co. 
V.  Pate  Bros.  (Tex.  Civ.  App.),  185 
S.  W.  309.  But  compare  Munter  v. 
Eastman  Kodak  Co..  28  Cal.  App. 
^,  153  Pac.  737.  For  construction 
and  effect  of  various  statutes,  see  the 
following:  Indiana:  Dye  v.  Car- 
michael  Produce  Co.  (Ind.  App.),  116 
N.  £.  425;  Michigan:    Weickgenant 


V.  Eccles,  173  Mich.  695,  140  N.  W. 
513;  Grand  Union  Tea  Co.  v.  Lewit- 
sky,  153  Mich.  244,  116  N.  W.  1090; 
Minnesota:  State  v.  Duluth  Bd.  of 
Trade,  107  Minn.  506,  121  N.  W. 
395;  23  L.  R.  A-  (N.  S.)  1260n;  Mis- 
sissippi: Cumberland  Tel.  &c.  Co.  v. 
State,  100  Miss.  102,  54  So.  670,  39 
L,  R.  A.  (N.  S.)  277;  Sivley  v. 
Cramer,  105  Miss.  13,  61  So.  653; 
Missouri:  State  v.  Standard  Oil 
Co..  218  Mo.  1,  116  S.  W.  902; 
Home  Tel.  Co.  v.  Sarcoxie  Light 
&c.  Co.,  236  Mo.  114,  139  S.  W. 
108,  36  L.  R.  A.  (N.  S.)  124n;  Sta- 
roske  v.  Pulitzer  Pub.  Co.,  235  Mo. 
67,  138  S.  W.  36  \  State  v.  Peo- 
ple's Ice  &c  Co.,  246  Mo.  168,  151 
S.  W.  101;  Nebraska:  Engles  v. 
Morgenstein,  85  Nebr.  51.  122  N. 
W.  688;  North  Carolina:  Wooten  v. 
Harris,  153  N.  Car.  43,  68  S.  E.  898; 
Texas:  Cases  reviewed  in  note  in  L. 
R.  A.  1917A,  388-390.  and  later  case 
of  Bomar  v.  Smith  (Tex.  Civ.  App.), 
195  S.  W.  964.  See  also  as  to  other 
states  note  in  L.  R.  A.  1917A,  381- 
387. 
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CHAPTER  XXIV 

VIOLATION  OF  SUNDAY  LAWS 

§  925.  Generally. — At  common  law  contracts  made  on 
Sunday  were  not  illegal  or  invalid  on  that  account,  and  the  rule 
now  prevailing  in  most  jurisdictions  to  the  effect  that  such  con- 
tracts are  void  depends  wholly  on  statute/ 

§  932.    Performance  of  contract  for  labor  on  Sunday. — A 

contract  for  vaudeville  services  is  not  void  under  the  Texas  stat- 
ute where  it  calls  for  no  services  on  Sunday  except  such  as  may 
be  lawfully  given.* 

§.  933.  Exceptions  of  necessity  and  charity. — Most  of  the 
statutes  except  works  of  necessity  or  charity.* 

§  934.     Suits  to  enforce   contracts   made   on   Simday. — 
Courts  will  not  enforce  illegal  executory  contracts  made  on  Sun- 
day nor  compel  their  rescission  where  executed.* 

§  937.     Sales  made  on  Sunday.^ 

§  939.    Sunday  contract  fully  executed.* 

1  Bertram  v.  Morgan,  173  Ky.  655,  Transit  Co.  (Pa,),  101  Atl.  748.  Sec 
191  S.  W.  317,  L.  R.  A.  191 7D,  445n.  as  to  recovery  on  implied  contract  or 
Where  order  is  given  a  traveling  quantum  meruit:  Kesler  v.  Stultz, 
salesman  on  Sunday  for  goods,  but  15  Ga.  App.  735,  84  S.  E.  201.  In 
there  is  no  acceptance  ^  until  on  a  Iowa  a  Sunday  contract  is  good  un- 
week  day  the  contract  is  not  made  less  challenged  for  invalidity  be- 
until  the  week  day  and  is  not  illegal  cause  in  violation  of  the  law:  Goocli 
as  a  Sunday  contract:  Wheeler  v.  v.  Gooch  (Iowa),  160  N.  W.  333,  L. 
Krohn,  9  Ala.  App.  409,  64  So.  179.  R.  A.  1917C,  582,  and  defense  to  a 
Contract  for  advertising  space  on  claim  on  a  note  against  a  decedent's 
curtain  of  theater  running  on  Sun-  estate  that  it  was  a  Sunday  contract 
day  is  not  void  in  Minnesota :  Houck  is  a  special  defense  required  to  be 
v.  Ingles,  126  Minn.  257,  148  N.  W.  pleaded:  Rule  v.  Carey  (Iowa),  159 
100.    A  bail  bond  executed  on  Sun-  N.  W.  699. 

day  to  secure  the  release  of  one  ar-  « In  Massachusetts  a  contract  for 

rested  in  Texas  on  a  charge  of  vio-  the  purchase  of  land  executed  by  the 

lating  the  federal  law,  is  valid  under  purchaser  on  Sunday  is  not  binding 

the    Texas     laws:      De     Orozco    v.  on  him:    Hindenlang  v.  Mahon,  225 

United  States,  237  Fed.  1008.  Mass.  445,   114   N.  E.  684.    Not  in- 

2  Bergere  v.  Parker  (Tex.  Civ.  valid  in  Florida  because  contract  exe- 
App.),  170  S.  W.  808.  cuted  on  Sunday:    Greenblatt  v.  Mc- 

3  As  to  what  are  works  of  neces-  Call  &  Co.,  67  Fla.  165,  64  So.  748. 
sity,  see  notes  in  L.  R.  A.  1917B,  93,  «  Wilson  v.  Calhoun,  170  Iowa  111, 
and  1917C,  377.  151  N.  W.  1087   (deed  held  to  have 

*  Bertram  v.  Morgan,  173  Ky.  been  executed  on  secular  day,  but 
655,  191  S.  W.  317.  L.  R.  A.  1917D,  court  said  that  as  transaction  was 
445n;  Williams  v.  Philadelphia  Rapid 
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§  944.  Deeds,  mortgages  and  sealed  instruments  made  on 
Sunday/ 

§  946.  Notes  and  bills. — A  note  signed  on  Sunday  but  not 
deiivered  on  that  day  is  not  a  Sunday  contract,  as  delivery  is 
ess-ential  to  the  complete  and  valid  contract.® 

§947.     Bona  fide  holder  of  note  made  on  Sunday. — A 

transfer  of  a  promissory  note  in  consideration  of  love  and  affec- 
tion vests  title  in  the  transferee  and  he  may  enforce  the  note 
against  the  maker  notwithstanding  the  note  was  made  on  Stm- 
(lay,  where  it  bears  a  secular  date  and  he  had  no  knowledge  that 
it  was  made  on  Sunday." 

§§  94&-951.  Ratification  of  contracts  made  on  Sunday — 
Completion  or  delivery  on  secular  day. — A  contract  which  is 
illegal  because  made  on  Sunday  can  not  be  ratified  by  either 
party."  In  Iowa,  however,  a  promissory  note  executed  on  Sun- 
day is  voidable,  rather  than  abs(5lutely  void,  and  may  be  ratified 
on  a  secular  day  by  a  payment  on  the  note,  a  new  promise  to  per- 
fomi,  or  something  equivalent  thereto.^^  Although  a  contract  by 
telephone  is  not  binding  because  made  on  Sunday,  letters  between 
the  parties  following  such  conversation  may  make  a  binding  con- 
tract.'* 

executed  neither  party  could  rescind  A  note  made  on  Sunday  is  void  and 

and  recover  the  property  or  purchase  inefifectual     to     discharge     debt     for 

money  even  if  deed  was  signed  and  which  it  was  given :    Becker  v.  Noe- 

delivcred  on  Sunday).    The  law  will  gel,  165  Wis.  1\  160  N.  W.  1055. 

not  lend  its  aid  to  enforce  an  execu-  »Gooch  v.  Gooch   (Iowa),   160  N. 

tory  contract  made  on   Sunday,  but  W.   ZZZ,   L.   R.   A.    1917C,   582.   and 

if  fully  executed  on  that  day  the  law  note.    See'  also    Moselery  v.   Selma 

leaves   the    parties    where    it    found  Nat.  Bank,  3  Ala.  App.  614,  57  So. 

them;  and   where  a  release  is   exe-  91. 

cuted  and  delivered  and  the  consider-  i®  Hindenlang  v.  Mahon,  225  Mass. 

ation  paid  on   Sunday  it  is  binding  445,   114  N.  E.  684;   Berston  v.  Gil- 

upon  the  parties,  if  otherwise  valid,  bert,   180  Mich.  638,   147  N.  W.  496 

and  operates  as  a  discharge  from  lia-  (void   and  can  not  be  ratified  even 

bility  as  it  purports  to  do :   Williams  though  contract  is  antedated,  and  act- 

V.   Philadelphia    Rapid    Transit    Co.  ing  under  contract  and  making  pay- 

(Pa.),  101  Atl.  748.  ments  does  not  create  new  contract)  ; 

^Deed  executed  on  Sunday  is  not  Gist  v.  Johnson-Carey  Co.,  158  Wis. 

invalid  in  West  Virginia :   Wooldridge  188,    147    N.    W.    1079,    Ann.    Cas. 

V.  Wooldridge,  69  W.  Va.  554,  72  S.  1916E,  460n.     See  also  note  in  Ann. 

E.  654,  Ann.  Cas.  1913B,  653n.     See  Cas.  1912A,  290. 

also  Prout  v.  Hoy  Oil  Co.,  263  111.  "Gooch  v.  Gooch   (Iowa),  160  N. 

54,  105  N.  E.  26  (oil  and  gas  lease  W.  Z2iZ.  L.  R.  A.   1917C.   582.     See 

not  invalidated  because  executed  on  also  Miles  v.  Janvrin,  200  Mass.  514, 

Sunday).  86  N.  E.  785. 

*  Young      v.       Dublin       Fertilizer  *2\Ye])stcr    Mfg.    Co.    v.    Montreal 

Works,  16  Ga.  App.  651,  85  S.  E.  941.  River  Lumber  Co.,  159  Wis.  456,  150 
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§§  952,  953.  Executed  and  executory  Sunday  contracts. — 
The  courts  will  not  aid  in  enforcing  a  contract  made  on  Sun- 
day, but  where  it  has  been  fully  executed  the  law  leaves  the  par- 
ties where  it  found  them,  giving  no  relief  to  either/* 

N.  W.  409.  See  also  Young  v.  Dub-  property  thereunder  can  not  recover 
lin  Fertilizer  Works,  16  Ga.  App.  the  same;  but  this  rule  does  not  ap- 
651,  85  S.  £.  941.  ply  against  a  subsequent  innocent 
1*  Williams  v.  Philadelphia  Rapid  purchaser  for  value  and  without  no- 
Transit  Co.  (Pa.),  101  Atl.  748.  A  tice:  Mann  v.  United  Motor  &c.  Co. 
contract  made  on  Sunday  will  not  be  (Mass.),  116  N.  E.  239.  Compare 
enforced  against  either  party,  and  Gist  v.  Johnson-Carey  Co.,  158  Wis. 
after  it  has  been  performed  a  party  188,  147  N.  W.  1079,  Ann.  Czs.  1916E, 
who   has   paid   money   or   delivered  460n. 
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§  960.    Violation  of  statute  as  to  usury — Generally.^ 

§§  961,  962.     Usury  a  personal  defense.— Usury  is  a  per- 
sonal defense  and  may  be  waived.* 

§  963.     Usurious  note  secured  by  mortgage.— In  Georgia, 

a  deed  to  secure  a  usurious  loan  is  void.' 

§  964.    Largely  a  matter  of  statutory  regulation/ 

*For    definitions     of     usury,     see  tion,  was  usurious:     Bradley  v.  Mc- 

Compton  V.  Collins,  190  Ala.  499,  67  Cutcheon,  97  Misc.  412,  161  N.  Y.  S. 

So.  395 ;  Monk  v.  Goldstein,  172  N.  394.    Corporation  may  set  up  defense 

Car.  516i   90   S.   E.   519;  Carter   v.  of  usury  in  proper  case:     Ringer  v. 

Hoot  116  Va.  ,812,  83  S.  E.  386.    As  Virginia  Timber   Co.,  213  Fed.  1001. 

a  rule  a  transaction  is  not  usurious,  if  Compare,  however  Dorothy  v.  Com- 

the  principal  is  put  to  a  real  hazard :  monwealth  Commercial  Co..  278  III. 

Provident  Life  &c.  Co.  v.  Fletcher,  269,  116  N.  E.  143.     See  also  as  to 

237  Fed.   104 ;   Brown   v.   Jones,   89  judgment  creditors,  Spinks  v.  Jordon, 

Misc  538,  152  N.  Y.  S.  571.      Taint  108  Miss.  133,  66  So.  405,  L.  R.  A. 

of  usury  attaching  to  an  entire  store  1915C,  634.     As  to  sureties  and  in- 

account  attaches  to  all  the  consecu-  dorsers,  see  and  compare  Morris  v. 

tivc  obligations  growing  out  of  the  Reed,  14  Ga.  App.  729,  82  S.  E.  314; 

original    transaction:       Compton    v.  Burket  v.  Ures  Consolidated  Mining 

Collins     (Ala.),     7^     So.     334.     In  Co.,  184  111.  App.  491. 

Georgia,  where   a  deed   is  given  as  •  McCurry  v.  Hartwell  Bank,  236 

security  with  right  to  redeem  on  pay-  Fed.  556  (conveyance  held  mortgage 

ment  of  interest  and  the  contract  is  and  not  deed  and  lien  thereof  not  de- 

usurious,  the  deed  is  also  void   for  feated  under  Georgia  statute  though 

usury :     Wiggins    v.    Sheppard,    145  given     to     secure     usurious     loan) ; 

Ga.  835,  90  S.  E.  56.  Wacasie  v.  Radford,  142  Ga.  113,  82 

'  Solomon    v.    Alpena    Cedar    Co.  S.  E.  442 ;  First  Nat  Bank  v.  Rambo, 

(Mich.),  160  N.  W.  536.    But  it  has  143  Ga.  665,  85  S.  E.  840.    Mortgage 

been  held  that  the  holder  of  a  me-  at  highest  legal  rate  of  interest  also 

chanic's  lien,  who  has  failed  to  estab-  requiring  mortgagor  to  pay  mortgage 

lish  the  same,  but  has  been  allowed  tax  and   recording  fee  is   usurious: 

to  recover  as  for  goods  sold  and  de-  In  re  Elmore  Cotton  Mills,  217  Fed. 

livercd,  may  avoid  a  prior  mortgage  810. 

on  the  ground   of   usury:     Weaver  *Roth  v.  Temkin  (N.  J.),  100  Atl. 

Hardw.  Co.  v.  Solomovitz,  98  Misc.  843;  note  in  Ann.  Cas.  1913C,  1398. 

413,  163  N.  Y,  S.  121.    Even  if  a  con-  The  negotiable  instrument  law  does 

tract  to  deliver  stock  is  on  its  face  not  repeal  the  West  Virginia  statut^ 

executed,   the   fact   that   it  is   under  declaring  contracts   for  the   loan   of 

seal  does  not  prevent  the  defendant  money  at  a  greater  interest  rate  than 

'n   suit    on    promissory    note    from  that  allowed  to  be  void  as  to  such 

showing,  as  a  defense,  that  the  true  excess:     Eskridge   v,   Thomas    (W. 

consideration     of     the     agreement,  Va.),  91  S.  E.  7. 
which  was  part  of  the  same  transac- 
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§  965.  Bona  fide  holders — Usurious  contract  between  or- 
iginal parties.*^ 

§  966.  Usury  as  a  matter  of  intent. — Usury  frequently  de- 
pends largely  upon  the  intent  of  the  lender.' 

§  967.     Substance  and  not  form  controls.^ 

§  968.  Usually  applies  to  contracts  of  borrowing  and  lend- 
ing.^The  usury  statutes  generally  contemplate  a  contract  or 
transaction  in  which  the  relation  of  debtor  and  creditor  is  created 
or  exists,  and  do  not  condemn  an  absolute  bona  fide  sale  of  prop- 
erty.* But  where  money  is  loaned  to  enable  the  borrower  to  buy 
a  shop,  upon  agreement  that  the  lender  shall  receive  half  of  the 
rents,  and  they  amount  to  more  than  the  legal  rate  of  interest, 
the  transaction  is  usurious.**  And  an  assignment  of  a  certain  sum 
out  of  his  share  of  an  estate  by  the  beneficiary  of  a  will  may  be  in 
substance  and  effect  a  loan  and  amount  to  an  attempted  evasion 
and  violation  of  the  usury  law/^ 

§  §  969,  970.  Application  to  contracts  of  purchase  and  sale 
— Resale  to  vendor. — The  usury  statutes  do  not,  as  a  rule, 
apply  to  bona  fide  contracts  of  absolute  purchase  and  sale,  and 
where  interest  is  part  of  the  consideration  for  such  a  contract  it 
will  not  be  regarded  as  usury  at  least  up  to  maturity.*^  But  where 
one  party  agrees  to  purchase  property  and  resell  it  to  the  other 
on  credit  at  an  advance  exceeding  lawful  interest  on  the  purchase- 


^  See  Blake  v.  Askew,  112  Ark.  514, 
166  S.  W.  965 ;  Wacasie  v.  Radford, 
142  Ga.  113,  82  S.  E.  442 ;  Morris  v. 
Reed,  14  Ga.  App.  729,  82  S.  E.  314 ; 
Title  Guaranty  &c.  Co.  v.  Wheatfield, 
123  Md.  458.  91  Atl.  757;  Schantz  v. 
Sotscheck,  86  Misc.  121,  149  N.  Y.  S. 
145;  Heitsch  v.  Minneapolis  Thresh- 
ing Mach.  Co.,  29  N.  Dak.  94,  150 
N.  W.  457,  L.  R.  A.  1915D,  349n; 
De  Watteville  v.  Sims.  44*Okla.  708, 
146  Pac.  224. 

« Loganville  Banking  Co.  v.  For- 
rester, 143  Ga.  302,  84  S.  E.  961,  L. 
R.  A.  1915D,  1199n;  Weaver  Hardw. 
Co.  V.  Solomovitz,  98  Misc.  413,  163 
N.  Y.  S.  121. 

^  Ringer  v.  Virgin  Timber  Co.,  213 
Fed.  1001;  Williams  v.  Eagle  Bank, 
172  Ky.  541,  189  S.  W.  883;  Brown 
V.  Jones,  89  Misc.  538,  152  N.  Y.  S. 


571 ;  Monk  v.  Goldstein,  172  N.  Car. 
516,  90  S.  E.  519;  Baker  v.  Lynch- 
burg Nat.  Bank  (Va.),  91  S.  E.  157; 
Washington  Fire  Ins.  Co.  v.  Maple 
Valley  Lumber  Co.,  77  Wash.  686, 
138  Pac.  553.  See  also  Mercantile 
Trust  Co.  V.  Kaston,  273  111.  332,  112 
N.  E.  988. 

«Monk  V.  Goldstein,  172  N.  Car. 
516.  90  S.  E,  519. 

»  Reese  v.  Bloodworth  (Ga.),  91  S. 
E.  120.  Compare  Stewart  v.  Briggs 
(Tex.  Civ.  App.),  190  S.  W.  221. 

loStotesbury  v.  Huber,  237  Fed. 
413.  See  also  Hartley  v.  Eagle  Ins. 
Co.,  167  App.  Div.  230,  152  N.  Y.  S. 
686. 

"  Williams  v.  Eagle  Bank,  172  Ky. 
541,  189  S.  W.  883.  See  also  Monk 
V.  Goldstein,  172  N.  Car.  516,  90  S. 
E.  519, 
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price,  this  has  been  held  a  mere  attempt  to  evade  the  law  and  tu 
be  in  substance  a  loan  of  money  and  usurious/' 

§  972.    Grantee  of  real  estate  assuming  mortgage.^* 

§973.  Discounting  commercial  paper. — ^Taking  interest 
by  way  of  discount  in  advance  for  short  periods  is  not  usury." 
So,  authorizing  a  sale  of  receiver's  certificates  to  the  best  ad- 
vantage, though  below  par,  is  not  usury,  at  least  where  they  are 
not  sold  for  less  than  could  be  obtained  in  open  market/' 

§  974.  Restricting  commissions — Exempting  building  and 
loan  associations.^^ 

§975.  Incidental  expenses  in  making  or  collecting  loan 
not  usury.^' 

§§  976,  977.  Incidental  expenses — ^Agent  to  negotiate 
loan — ^Liability  of  principal. — A  mortgagor  or  other  bor- 
rower may  pay  commission  to  an  agent  for  procuring  a  loan 
without  rendering  it  usurious,^*  and  it  has  been  held  in  a  number 
of  instances,  although  not  under  all  circumstances,  that  a  commis- 
sion may  legally  be  paid  even  where  the  recipient  was  an  agent  of 
the  borrower,  without  invalidating  the  loan  for  usury.'-'    As  a 


"  Ringer  v.  Virgin  Timber  Co.,  213 
Fed.  1001.  For  other  transactions 
held  usurious,  see  also  Blaisdell  v. 
Stcinfeld.  15  Ariz.  155,  137  Pac.  555; 
Carter  v.  Hook,  116  Va.  812,  83  S. 
E.  386. 

"Powell  V.  Petteway,  69  Fla.  12, 
€1  So.  230  (purchaser  assuming  mort- 
gage is  estopped  to  set  up  usury  as 
defense  and  so  is  one  claiming  title 
under  him).  See  also  note  in  Ann. 
Cas.  1914A,  188.  Where  a  stranger  to 

1*  Crowell  V.  Jones,  167  N.  Car.  386, 
83  S.  E.  551.  Agreement  of  a  pros- 
pective payee  with  a  bank  that  it  will 
discount  notes  to  be  executed  by  a 
third  person,  the  bank  not  knowing 
such  third  person,  nor  relying  on 
his  credit  and  a  discount  and  indorse* 
tnent  by  such  payee  thereafter,  does 
not  make  him  an  accommodation  in- 
dorser,  so  as  to  preclude  a  defense 
of  usury  in  the  notes:  Weaver 
Hardw.  Co.  v.  Solomovitz,  98  Misc. 
413,  163  N.  Y.  S.  121. 

"New  River  Lumber  Co.  v.  Ten- 


nessee R.  Co.,  136  Tenn.  661,  191  S. 
W.  334. 

^^  Statutes  exempting  building  and 
loan  associations  from  the  operation 
of  the  ordinary  usury  laws,  or  al- 
lowing them  to  charge  a  somewhat 
higher  rate  of  interest,  are  generally 
upheld :  Halsell  v.  Merchants*  Union 
Ins.  Co.,  105  Miss.  268,  62  So.  235, 
645,  Ann.  Cas.  1916E,  229n;  Mul- 
rooney  v.  Irish-Am.  Sav.  &c.  Assn., 
249  Mo.  629,  155  S.  W.  804. 

*^  Lassman  v.  Jacobson,  125  Minn. 
218,  146  N.  W.  350,  51  L.  R.  A.  (N. 
S.)  465n,  Ann.  Cas.  191 5C,  774n; 
Testara  v.  Richardson,  11  Wash.  Zll, 
137  Pac.  998;  Washington  Fire  Ins. 
Co.  V.  Maple  Valley  Lumber  Co.,  11 
Wash.  686,  138  Pac.  553. 

i«Todd  V.  First  Nat.  Bank,  173 
Ky.  60,  190  S.  W.  468.  Compare  also 
Harvard  v.  Davis,  145  Ga.  580,  89  S. 
E.   740. 

1°  James  Bradford  Co.  v.  United 
Leather  Co.  (Del.  Ch.),  95  Atl.  308: 
Barras  v.  Yoiuigs,  185  Mich.  496,  152 
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general  rule,  where  one  leaves  money  with  an  agent  to  be  loaned, 
and  the  agent  takes  usury,  but  the  principal  has  no  know^ledge 
thereof  and  receives  none  of  its  fruits,  the  principal  is  not  charge- 
able with  the  effects  of  the  agent's  misconduct  so  as  to  make  the 
loan  usurious  as  to  the  principal.*®  It  is  otherwise,  however, 
where  the  principal  expressly  or  impliedly  authorizes  or  ratifies 
the  usury.*^ 

§§  978,  979.  Time  of  pa3rment — Interest  becoming  prin- 
cipal.— Charging  the  highest  rate  of  interest  and  taking  it 
out  in  advance  at  the  time  of  making  the  loan  is  usurious."  But 
the  mere  fact  that  interest  is  made  payable  semiannually, 
monthly,  or  the  like,  does  not  make  the  contract  usurious.^'  In- 
terest so  compounded  as  to  become  principal  and  make  the  inter- 
est paid  or  agreed  more  than  the  highest  legal  rate  on  the  actual 
amount  of  the  loan,  where  there  is  no  default,  may  render  the 
transaction  usurious  ;**  but  provisions  for  a  higher  rate  in  case  of 
default,  or  after  maturity,  have  often  been  upheld." 

N.  W.  219 ;  Spain  v.  Talcott,  165  App.  time  of  loan,  but  lender  did  not  au- 

Div.  815,  152  N.  Y.  S.  611 ;  Fisher  v.  thorize  nor  have  knowledge  of  it,  the 

Adamson,  47  Utah  3,   151   Pac.  351.  transaction  is  not  usurious  as  to  him : 

But  see  Uhler  v.  Olympia,  87  Wash.  Harvard  v.  Davis,  145  Ga.  580,  89  S. 

1,  151  Pac  117,  152  Pac  998.     Pay-  E.  740. 

ment  of  a  large  sum  to  an  attorney  ^i  Schwarz  v.  Sweitzer,  202  N.  Y. 

for    obtaining    loan    of    his    ward's  8.  94  N.  E.  1090;  American  Mortgage 

money    is    held  to    make    mortgage  Co.  v.   Woodward,   83   S.   Car.   521, 

therefor  usurious  to  that  extent  and  65  S.  E.  739;  and  note  in  Ann.  Cas. 

unenf orcible :     McFadden  v.  Palmer,  1916C,   328,   329.     See   also   McFad- 

83  N.  J.  Eq.  621,  92  Atl.  396.     The  den  v.  Palmer,  83  N.  J.  Eq.  621,  92 

fact  that  a  borrower  believed  he  was  Atl.  396. 

paying  a  bonus  above  the  legal  rate  22j^fcCurry  v.  Hartwell  Bank,  236 

of  interest  for  negotiation  of  a  loan.  Fed.  556.     Reserving  interest  in  ad- 

the   loan   was   not   thereby   rendered  vance  at  highest  rate  of  interest  is 

usurious  where  the  negotiator  was  not  also     held     usurious     in     Loganville 

the  agent  of  the  lender:     Sumpter  v.  Banking    Co.    v.    Forrester,    143    Ga. 

Hot   Springs    Savings    &c    Co.,    126  302,  84  S.  E.  961,  L.  R.  A.  1915D, 

Ark.  155.  189  S.  W.  854.  1195n;  and  in  Reese  v.  Bloodworth, 

20  Brown   v.   Johnson,   43   Utah   1,  146  Ga.  355,  91  S.  E.  120. 

134  Pac  590,  46  L.  R.  A.   (N.  S.)  ^avarn  v.  White,  68  Fla.  329.  67 

1157n,  Ann.  Cas.  1916C,  321,  and  note,  So.    142 ;    Crowell  v.   Jones,   167   N. 

where  this  is  shown  to  be  the  ma-  Car.  386,  83  S.  E.  551. 

jority  rule  although  there  are  some  ^^Qgden  v.  Bradshaw,  161  Wis.  49, 

decisions  to  the  contrary,  and  some  152  N.  W.  654,  150  N.  W.  399. 

cases  make  a  distinction   where  the  **  Cissna  Loan  Co.  v.  Gawley,  87 

agent  is  a  general  agent,  and  where  Wash.  438,   151   Pac  792,   L.  R.   A. 

the  agent  is  required  to  look  to  the  1916B,  807n.     See  also  Chicago  City 

borrower  for  his  compensation.     Al-  Bank  &c.  Co.  v.  Bremer.  189  111.  App. 

though  the  agent  of  the  lender  deducts  258.    It  has  been  held  not  a  violation 

fees  which,  in  addition  to  rate  of  in-  of  usury  laws  to  add  to  amount  of 

terest  and  other  charges,  make  more  a  debt  interest  thereon  at  the  legal 

than  the  legal  rate  of  interest  during  rate  for  one  year  and  take  a  note  for 
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§  980.  Renewal  bill  or  note — Extensions. — The  mere  re- 
newal of  a  debt  does  not  ordinarily  purge  it  of  usury,  at  least 
as  between  the  parties."  But  the  tendency  of  the  courts  is  toward 
liberality  in  permitting  the  original  debtor  to  purge  his  obliga- 
tions of  usury,*^  and  it  is  held  that  although  the  note  or  other 
obligation  given  in  renewal  is  signed  by  obligors  other  than  the 
one  originally  bound,  all  usury  may  be  purged  from  the  transac- 
tion so  long  as  the  original  obligor  remains  bound.^® 

§  981.    Corporations.'^ 

§  983.  Rule  as  to  application  of  payments  of  usurious  in- 
terest*® 

§§  984,  985.  Recovery  of  usurious  interest — Federal  stat- 
ute.— ^Where  a  note  carrying  usurious  interest  was  renewed 
by  a  note  also  including  usurious  interest,  and  a  bank,  purchasing 
the  note  from  an  indorsee,  included  usurious  interest  on  the  un- 
paid balance,  it  was  held  that  the  original  debtor  might  recover 


the  debt  and  interest  due  in  one 
year,  bearing  the  legal  rate  of  inter- 
est after  its  maturity :  Blair  v.  Fra- 
Icy,  172  Ky.  570,  189  S.  W.  886. 

*« Richardson  v.  Foster  (Wash.), 
170  Pac  321.  See  also  Person  v. 
Mattson,  33  N.  Dak.  49,  156  N.  W. 
780,  Ann.  Cas.  1918A,  747n.  Where 
a  party  to  an  account  knew  that 
the  debt  was  usurious,  and  where 
nothing  was  said  of  usury  and 
it  was  not  eradicated  from  the  ac- 
count, the  mere  renewal  of  the  debt 
did  not  purge  it  of  usury:  Comp- 
ton  V.  Collins  (Ala,),  73  So.  334.  Sub- 
sequent dealings  between  the  parties 
will  not  cure  the  infirmity:  Weaver 
Hardw.  Co.  v.  Solomovitz,  98  Misc. 
413,  163  N.  Y.  S.  121.  But  when  a 
usurious  obligation  is  settled  and 
abandoned  and  new  security  taken 
for  debt  lawfully  due  such  new  secur- 
ity, resting  on  a  consideration  purged 
of  usury,  may  be  valid:  Rushing  v. 
Citizens'  Nat  Bank  (Tex.  Civ.  App.), 
162  S.  W  460 

2T  Williams  V.  Eagle  Bank,  172  Ky. 
541  189  S.  W.  883.  See  also  for  re- 
newal held  valid  and  free  from 
usury:  Smith  v.  Smith,  165  Ky.  810, 
178  S.  W.  1058. 

»Taulbee  v.  Hargis,  173  Ky.  433, 
191  S.  W.  320  (holding  that  where 
assignee  knows  that  it  embraces 
usury,  and  thereafter  the  obligor  dis- 


charges it  by  executing  a  new  note 
to  assignee  for  old  note,  obligor  is 
not  estopped  from  complaining  of 
usury  as  against  payee  in  new  note, 
and  that  where  an  innocent  party, 
purchases  it  for  value,  and  obligor 
discharges  it  by  a  new  note  to  holder, 
a  new  debt  is  created,  and  the  con- 
sideration for  new  note  is  valid,  al- 
though the  usury  from  old  debt  was 
carried  into  it,  and  obligor  has  no 
action  against  payee  for  such  inter- 
est). Renewal  of  a  demand  note 
bearing  7  per  cent,  interest  at  8  per 
cent,  is  held  not  to  be  usurious  where 
a  written  agreement  was  made  there- 
for, in  Goodlett  v.  Goodlett,  100  S. 
Car.  84,  84  S.  E.  414. 

2®  See  as  to  when  a  corporation  can 
not  interpose  defense  of  usury  under 
Illinois  statute,  Dorothy  v.  Common- 
wealth Commercial  Co.,  278  111.  629, 
116  N.  E.  143. 

30  A  debtor  may  elect  to  have  all 
his  payments  upon  the  indebtedness 
treated  as  pa3rments,  first,  upon  the 
legal  interest  and  principal,  and  in 
such  case,  no  usury  can  be  sued  for 
until  the  whole  debt  has  been  paid: 
Taulbee  v.  Hargis,  173  Ky.  433,  191 
S.  W.  320.  See  also  Granite  City 
Nat.  Bank  v.  Cross,  188  111.  App.  242 ; 
Allen  V.  First  Guaranty  State  Bank 
(Tex.  Civ.  App.),  175  S.  W.  485.   In 
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I  986]  CONTRACTS  [1    Supp, 

the  amount  of  such  interest.**  The  giving  of  a  new  note  in  re- 
newal of  a  prior  note  is  not  a  payment  within  some  of  the  stat- 
utes relating  to  the  recovery  of  usury  paid."*  And  it  is  held  that 
one  who  voluntarily  pays  usury  can  not  recover  it." 

§  986.     Set-off  under  state  laws." 

I  988.  Remedies  and  relief  from  usury — What  law  gov- 
erns.— An  injunction,  cancelation  or  other  equitable  relief 
is  often  granted  in  usury  cases,  but  the  lawful  interest  must 
usually  be  paid  or  tendered."  The  transferee  of  a  note,  with 
knowledge  of  usury,  who  collects  the  balance  thereof  is  fiable 
in  New  Hampshire  to  the  maker  for  the  excess.'^  A  note  or 
other  contract  usurious  under  the  law  of  the  state  where  it  is  exe- 
cuted and  made  payable  will  not  be  enforced  in  another  state  ;*^ 
but  although  it  is  executed  in  a  state  where  it  would  be  invalid, 
yet  if  it  is  for  land  in  another  state  and  is  pa3rable  and  valid  there, 
it  may  be  enforced  even  in  the  former  state,"  unless  it  is  made  or 

Kentucky  a  partner   who  by  agree-  twice  the  amotmt  of  interest  paid  is 

inent  relieves  his  partner  of  all  lia-  exclusive) ;  Thom  v.  First  Nat  Bank 

fcility  upon  partnership  indebtedness  (Tex.  Civ.  App.),  191  S.  W.  148. 

can  insist  not  only  on  a  credit  of  one-  **  People's  Bank  v.  Loven,  172   N. 

half  of  usury  but  of  all  paid  after  Car.    666,    90    S.    E.    948;    Weaver 

he  assumed  debt:    Williams  v.  Eagle  Hardw.  Cow  v.  Solomovitz,  98  Misc. 

JBank,  172  Ky.  541.  189  S.  W.  883.  413,  163  N.  Y.  S.  121.    And  compare 

»     8iTauIbee  v.  Hargis,  173  Ky.  433,  Leach  v,  Dolese,  186  Mich.  695,   153 

191  S.  W.  320.  N.  W.  47,  Ann.  Cas.  1917A,  1182n; 

82  Bank     of     Tuttle     v.     Gordon  Morse  v.  Brown,  162  N.  Y.  S.  666. 

KOkla.),   161   Pac.   1081.     See  as  to  »*  Patterson  v.  Moore,  146  Ga.  364. 

necessity     and     sufficiency     required  91   S.   E.  116;   Weaver  v.   Bank    of 

under   Oklahoma  statute   for   return  Bowersville,   146  Ga.    142,   90   S.    E. 

of  money  paid  as  usury:     Ardmore  864;   Lehmann  v.   Shimeall,   195    III. 

State  Bank  v.  Lee  (Okla.),  159  Pac  App.    511.      See    also    Vaughan     v. 

903 ;   Texmo   Cotton  Exch.   Bank  v.  Farmers*  &c.  Bank,  146  Ga.  51,  90  S. 

Liston    (Okla.),   160   Pac  82;   Bank  E.    478;    Pearson    v.    Glen    Lumber 

of    Tuttle   V.    Gordon    (Okla.),    161  Co.*  (Okla.),  160  Pac  48.    But  com- 

Pac   1081 ;   Robinson  v.  Farmers'  &  pare  Gilleran  v.  Colby,  164  App.  Div. 

Merchants'   Bank    (Okla.),   162   Pac.  608,  150  N.  Y.  S.  326;  Scott  v.  Potts 

208.  (Okla.),     159     Pac     932.       Where 

»s  Solomon   v.    Alpena    Cedar    Co.  usurious    interest    is    included    in    a 

(Mich.),  160  N.  W.  536.    As  to  stat-  note,  there  is  no  right  to  any  inter- 

ute    of    limitations,    see:     Ardmore  est:       Gulfport     Fertilizer     Co.     v. 

State  Bank  v.  Lee  (Okla.),  159  Pac  Jones  (Ala.  App.),  7Z  So.  145. 

903.    See  generally  as  to  recovery  of  "«  Moffie  v.  Slawsby,  77  N.  H.  555, 

penalty  under  federal  and  state  stat-  94  Atl.  193. 

utes :    In  re   Elmore    Cotton    Mills.  »^  Granite  City  Nat  Bank  v.  Cross, 

217    Fed.    810;    Monk    v.    GK>ldstein  188  III.  App.  242.    See  also  J.  I.  Case 

(N.  Car.),  90  S.  E.  519;  First  Nat.  Threshing  Mach.  Co.  v.  Tomlin.  174 

Bank    v.    Sensebaugh     (Okla.),    160  Mo.  App.  512,  161  S.  W.  286;  Craw- 

Pac  455 ;  Anderson  v.  Tatro,  44  Okla.  ford  v.  Seattle  &c  R.  Co.,  86  Wash. 

219,  144  Pac  360  (remedy  under  con-  628,  150  Pac  1155. 

dition  giving  debtor  right  to  recover  ^8  Green  v.  Northwestern  Trust  Co., 
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contemplated  by  the  parties  as  a  contract  under  the  laws  of 
the  former  state.'®  Parties  may  stipulate  for  the  payment  of 
interest  according  to  the  laws  of  the  state  where  the  contract  is 
executed  or  according  to  the  laws  of  the  state  where  it  is  pay- 
able, and  if  valid  under  the  laws  stipulated  it  is  generally  recov- 
erable,  although  illegal  under  the  laws  of  the  other  state.*® 

1^  MiniL  30,  150  N.  W.  229.     See  Co.  v.  Walker,  125  Ark.  404,  188  S. 

Ringer  v.    Virgin    Lumber    Co.,   213  W.  1184;  First  Nat.  Bank  v.  Rambo, 

Fed.  1001.  143  Ga.  605,  85  S.  E.  840. 

» Harvard  v.  Davis,   145  Ga.  580,  *«  Baxter  v.  Beckwith,  25  Colo.  App. 

8?  S.  E.  740.    See  also  Wilson-Ward  322,   137  Pac  901, 
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CHAPTER  XXVI 


GAMING  AND  WAGERING 


§  995.     Futures/ 

§  996.  Must  intend  and  agree  to  deliver  goods. — A  con- 
tract of  sale  for  future  delivery  is  unenforcible  as  a  wager  or 
gambling  contract  where  there  is  no  intention  of  delivering  the 
goods,  but  a  mere  intent  to  settle  on  the  basis  of  the  difference 
between  the  contract  price  and  the  uiarket  price  on  the  day  fixed 

for  delivery.* 

§§  998,  999, 1000.  Intention  not  to  deliver  must  be  mutual 
— When  intention  of  one  party  may  defeat." 

§§  1002,  1003.  Futures — Margin  transactions — ^Tests  to 
determine  validity.* — Margin  transactions  are  not  necessarily 
illegal,  and  the  actual  purchase  and  sale  of  stocks  or  the  like  on 
margins  is  not  unlawful  in  itself.* 


^  [Main  section  cited  in  Merriam 
&c.  Co.  V.  Cole  (Tex.  Civ.  App.),  198 
S.  W.  1054,  1057.] 

The  mere  fact  that  plaintiff  paid 
only  a  part  of  the  price  of  cotton 
and  resold  it  before  delivery  does 
not  show  a  gambling  transaction; 
Doremus  &  Co.  v.  Collier  Mfg.  Co., 
18  Ga.  'App.  645,  90  S.  E.  175.  See 
also  Stafford  County  Grain  Co.  v. 
Rock  Milling  &c.  Co.,  94  Kans.  360, 
146  Pac.  1139;  Medlin  Milling  Co.  v. 
Moffatt  Commission  Co.,  218  Fed. 
686,  221  Fed.  1022.  See  upon  the  sub- 
ject of  this  section  the  Federal  Cot- 
ton Futurities  Act  of  1916. 

*  Carpenter  v.  Beal-McDonnell  & 
Co.,  222  Fed.  453;  Kilpatrick  v. 
Richter,  146  Ga.  277,  91  S.  E.  51; 
Cohn  V.  Brinson,  112  Miss.  348,  7Z 
So.  59.  See  also  Orthwein-Matchette 
Inv.  Co.  V.  McFarlin,  93  Kans.  526, 
144  Pac.  842;  Stafford  County  Grain 
Co.  V.  Rock  Milling  &c.  Co.,  94  Kans. 
360,  146  Pac.  1139. 

8  Medlin  Milling  Co.  v.  Moffatt 
Commission  Co.,  218  Fed.  686,  221 
Fed.  1022  (same,  also  stating  that  at 
common   law   contract   was   void    if 


both  parties  did  not  intend  delivery 
and  void  under  Missouri  statute  if 
either  party  did  not  intend  delivery)  ; 
James  v.  Clement,  223  Fed.  385,  138 
C.  C.  A.  621  (cotton  future  contract 
mutually  understood  to  be  gambling, 
illegal  though  in  form  prescribed  by 
rules  of  Cotton  Exchange)  ;  Richter 
V.  Kilpatrick,  143  Ga.  470,  85  S.  E. 
319;  Anderson  v.  Cavanaugh,  16  Ga. 
App.  446.  85  S.  E.  606;  Dinkelspeel 
V.  O'Day,  47  Utah  18,  151  Pac  344 
(mortgagee  may  foreclose  mortgage 
given  for  loan  for  gambling  where  it 
was  not  so  used  although  originally 
intended  to  be).  Where  actuat  ac- 
ceptance is  intended,  an  offer  to  re- 
ceive and  pay  for  goods  to  be  deliv- 
ered in  the  future,  even  thouph  the 
party  to  whom  the  offer  is  made  is 
not  bound  to  make  such  delivery,  is 
not  the  giving  of  an  option  in  viola- 
tion of  the  Illinois  statute:  Schmidt 
V.  Marine  Milk  Condensing  Co.,  197 
III.  App.  279. 

*  [Main  section  cited  in  Merriam 
&c.  Co.  V.  Cole  (Tex.  Civ.  App.),  198 
S.  W.  1054,  1057.] 

5  Titcomb  v.  Richter,  89  Conn.  226, 


166 


3  Ell.  Cont.] 


GAMING  AND   WAGERING 


[§  1019 


§  1005.     Legislative  enactment  concerning.^ 

§  1006.     Futures — Options.' 

§1011.  Gaming  as  defined  by  statute — Generally — Mis- 
cellaneous cases.^ 

§  1014.  Rights  of  parties — Validity  of  bills,  notes,  etc., 
given  in  payment  of  gambling  debt. — In  Virginia  a  note 
given  a  bank  for  money  used  in  stock  gambling  is  not  void  as 
against  the  bank  where  the  bank  did  not  know  of  such  fact, 
although  an  accommodation  indorser  did.** 

§  1015.  As  between  original  parties  and  those  with  notice. 
— A  contract  or  conveyance  based  on  a  gambling  transaction 
which  is  absolutely  void  by  statute  or  common  law  may  be  at- 
tacked not  only  by  a  party  to  it  but  by  any  one  privy  to  him  in 
blood  or  estate,  and  in  an  action  on  a  void  note  given  in  settle- 
ment of  a  gambling  debt  the  illegality  of  the  consideration  may 
be  shown  in  defense.*^ 

§  1019.  Recovery  of  money  lost  at  gaming,  wagering  or 
dealing  in  futures. — In  the  absence  of  a  statute  authorizing 
it,  the  courts  will  not,  in  general,  aid  either  party  to  the  illegal 
transaction,  and  no  recovery  can  be  had  for  profits  or  money 
lost." 


93  Atl  526;  Chandler  v.  Prince,  221 
Mass.  495,  109  N.  E.  374. 

^Cohn  V.  Brinson,  112  Miss.  348, 
73  So.  59. 

^  Schmidt  v.  Marine  Miflc  Condens- 
ing Co.,  197  111.  App.  279.  Contract 
for  sale  of  stock  and  bonds  giving 
buyer  right  to  return  same  after  two 
years  and  receive  the  purchase-price 
is  not  an  option  contract  illegal  under 
UUnois  statute:  Shultz  v.  Miller- 
Hamilton,  189  111.  App.  396. 

^Qoyne  v.  Levy,  26  Cal.  App.  637, 
148  Pac  224  (contract  to  pay  in- 
terest in  case  judgment  affirmed  not 
void  as  gaining  control).  An  agree- 
ment bv  a  thrasher,  after  looking 
over  a  farmer's  wheat,  that  he  would 
give  the  farmer  4  350  bushels  of 
wheat  therefor  the  thrasher  to  re- 
tain any  excess  thrashed  therefrom 
and  to  make  good  to  the  farmer  any 
deScicncy  necessary  to  make  up  the 


4,350  bushels,  is  unenforcible  as  a 
"wagering  contract":  Comer  v. 
Powell  (Tex.  Civ.  App.),  189  S.  W. 
88. 

» Citizens'  Nat.  Bank  v.  McDon- 
nald,  116  Va.  834,  83  S.  E.  389. 

^^  Carpenter  v.  Beal-McDonnell 
&  Co.,  222  Fed.  453. 

11  Carey  v.  Myers,  92  Kans.  493,  141 
Pac.  602,  L.  R.  A.  1916B,  1056 ;  Sun- 
derland V.  Hibbard,  97  Nebr.  21.  149 
N.  W.  57;  Davis  v.  Fleshman,  245 
Pa.  224,  91  Atl.  489.  See.  however, 
as  to  recovery  from  stakeholder: 
Martin  v.  Francis,  173  Ky.  529.  191 
S.  W.  259 ;  Hilton  v.  Bailey.  46  Okla. 
759,  149  Pac.  863 ;  Davis  v.  Fleshman, 
245  Pa.  224,  91  Atl.  489.  See  also 
as  to  right  to  recover  money  paid 
under  Mississippi  statute:  S.  M. 
Weld  &  Co.  V.  Austin,  107  Miss.  279, 
65  So.  247 
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§  1021.     Rights  and  liabilities  of  third  persons.^' 

§§  1024,  1025.  Collateral  agreements. — A  note  given  to  a 
bank  for  money  borrowed  from  it  is  not  void  where  the  bank  did 
not  know  it  was  to  be  used,  as  it  was,  in  stock  gambling,  although 
an  accommodation  indorser  did  know  that  fact/'  But  where  a 
broker  knowingly  participates  in  the  illegal  transaction,  he  can 
not  recover  for  his  services  or  for  losses  or  advances." 

§  1028.     Securities  given  for  gambling  debts." 

§  1029.  New  contract — Ratification — Executed  margin 
transactions. — Although  an  agent  is  employed  in  connection 
with  a  gambling  transaction,  yet  if,  after  it  is  finished,  a  specific 
sum  remains  in  the  agent's  hands  requiring  no  accounting,  it  may 
be  recovered  by  the  principal^ 
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1*  Under  the  Mississippi  statute,  the  recovery  of  the  money :     Mechanics* 

wife  of   one  to   whom  a  bank  had  Realty  &c.  Co.  v.  Leva,  16  Ga.  App. 

knowingly   lent  or   advanced   money  7,  84  S.  E.  222. 

to  deal  in  cotton  futures  is  entitled  i*  Orthwein-Matchette   Inv.   Co.   v. 

^o  cancel  a  mortgage  of  her  home-  McFarlin,  93  Kan.  526.  144  Pac  842; 

stead    and    other    property    securing  Stiebel  v.  Lissbcrger,  166  App.   Div. 

unpaid  note  for  the  loan,  and  this  is  164,  151  N.  Y.  S.  822;  Gwathney  v. 

true  although  the  dealings  were  with  Burgiss,  98  S.  Car.  152,  82  S.  £.  394. 

broker's    in    another    state,    but   she  "Carpenter  v.  Beal-McDonnell   & 

could  not  recover  money  not  repaid  Co.,  02  Fed.  453.     Under  the   Cal- 

except  by  renewals  forming  consider-  ifomia  constitution,  one  may  main- 

ation   for  the  note  secured  by  such  tain  replevin   for  stodc  deposited   as 

homestead  mortgage:    Cohn  v.  Brin-  collateral    on     margin     transactions, 

son,  112  Miss.  348,  7Z  So.  59.  where  no  delivery  was  intended,  but 

18  Citizens'   Nat.   Bank  v.   McDon-  only  a  settlement  based  on  the  dif- 

nald,  116  Va.  834.  83  S.  E.  389.  Mere  ference  between  contract  price    and 

knowledge  of  a  lender,  without  par-  market  prices:     Hartnett  v.  Wilson, 

ticipation   in   the   illegal   transaction,  31  Cal.  App.  678.  161  Pac.  281. 

that  the  money  is  to  be  used  for  an  i«  Forster  v.  Hill,  215  Fed.  73,  131 

illegal  purpose,  will  not  prevent  its  CCA.  381. 
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CHAPTER  XXVII 


LOBBYING  CONTRACTS 


§  1042.  Illustrations  of  unenforcible  contracts.* — Where 
a  lawyer  engaged  by  a  county  to  recover  money  paid  a  judge 
under  an  invalid  statute  lobbied  a  bill  to  secure  the  same  through 
the  legislature,  the  transaction  was  against  public  policy  and  he 
could  not  recover  compensation  nor  reimbursement  for  sums  ex- 
pended by  him  in  so  doing.* 

§§1046,  1047.  When  contract  for  services  before  legis- 
lative body  not  unlawful — Examples  of  valid  contracts. — 

A  contract  for  services  before  a  legpislative  body  in  collecting  in- 
fomiation  and  preparing  and  explaining  a  bill  is  not  invalid  as 
against  public  policy.' 

§  1050.     Contracts  distinguished  from  lobbsnng.^ 

§  1051.     Effect  of  making  fee  contingent  on  success.*^ — 

Where  the  compensation  for  services  before  a  legislative  body  is 
made  contingent  upon  success  in  getting  a  bill  passed  procuring 
contracts  thereunder  the  agreement  for  such  compensation  is 
against  public  policy  and  invalid.*  But  a  contract  for  a  lawful 
purpose,  although  it  incidentally  requires  that  one  of  the  parties 

^  [Main  section  quoted  in  Hyland        Kansas  City  Paper  House  v.  Foley 

V.  Oregon  Hassam  Pav.  Co.,  74  Ore.  R.    Printing   Co.,   85    Kan.   678,    118 

1,  144   Pac.    1160,   L.   R.   A.    1915C,  Pac.  1056,  39  L.  R.  A.  (N.  S)  747n. 

823n,  Ann.  Cas.  1916E,  941,  947.]  Ann.  Cas.  1913A,  294 ;  Pennebaker  v. 

« Buchanan    v.    Farmer,    122    Ark.  Williams,  136  Ky.  120,  143.  120  S.  W.  i 

562,  184  S.  W.  yS.  321,    123   S.   W.   672;    Obenchain    v. 

'Hogston  V.  Bell  (Ind.),  112  N.  E.  Ransome-Ctummey  Co.,  69  Ore.  547, 

883;  Hyland  v.  Oregon  Hassam  Pav.  138  Pac.  1078,  139  Pac.  920. 
Co.,  74  Ore.  1,  144  Pac.  1160,  L.  R.        *  [Main  section  quoted  in  Hyland 

A.  1915C,  823n.     Expenses  incurred  v.  Oregon  Hassam  Pav.  Co.,  74  Ore. 

by  the  mayor  of  a  city  in  securing  an  1,    144   Pac.    1160,   L.   R.   A.    1915C. 

appropriation  by  Congress   to   build  823n,  Ann.  Cas.  1916E,  941,  946,  947.] 
levees  may   be   made   good   to   him        « Globe  Works  v.  United  States.  45 

without  its  involving  an  illegal  agree-  Ct.  CI.  497 ;  Hyland  v.  Oregon  Has- 

ment  against  public  policy  to  influ-  sam   Pav.   Co.,   74   Ore.   1,   144   Pac. 

cnce  legislation :    Meehan  v.  Parsons,  1160,  L.  R.  A.  1915C,  823n,  Ann.  Cas. 

271  111.  546,  111  N.  E.  529.  1916E,  941n;  Flynn  v.  Mineral  Wells 

*lMain  section  cited  in  Moore  v.  Bank,  53  Tex,  Civ.  App.  481,  118  S. 

Hyde   (S.   Dak.),    163   N.   W.   707,  W.  848. 
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§    1054]  CONTRACTS  [1    Supp. 

should  render  legitimate  services  before  a  legislative  body,  is 
not  rendered  contrary  to  public  policy,  nor  violative  of  the  In- 
diana statute,  by  the  fact  that  compensation  is  contingent  upon 
the  successful  outcome  of  the  agreement  where  the  result  is  not 
primarily  dependent  upon  legislative  action^ 
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§  1054.     Recovery  of  compensation. 

^Hogston   V.   Bell    (Ind.),   112   N.  143.  120  S.  W.  321,  123  S.  W.  672. 

E.  883.     See  also  Kansas  City  Paper  ®  Buchanan  v.  Farmer,  122  Ark.  562. 

House  V.  Foley  R.   Printing  Co.,  85  184   S.  W.  33,  abstracted  in    §    1042 

Kans.  678,  118  Pac.  1056,  39  L.  R.  A.  ante.     But  compare  Meehan  v.  Par- 

(N.  S.)  747n.  Ann.  Cas.  1913A,  294n;  sons,  271  111.  546,  HI  N.  E.  529, 
Pennebaker  v.  Williams,  136  Ky.  120, 
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CHAPTER  XXVIII 


EFFECT  OF  ILLEGALITY  OF  CONTRACT 

§  1061.  Void  contract  incapable  of  supporting  a  remedy. 
—A  void  contract  is  incapable  of  supporting  a  remedy,  and  illegal 
agreements  will  not  be  enforced.^ 

§  1062.  Rule  as  affected  by  public  policy. — ^The  rule  that 
where  parties  are  in  pari  delicto  the  court  will  not  aid  either  of 
them  is  not  applied  where  the  paramount  public  interest  requires 
the  intervention  of  the  court.^ 

§  1063,     Exception  to  the  rule." 

§  1064.     Effect  of  performance  or  execution  of  contract.* 

§  1065.    Contract  presumed  valid.' 


iReichardt  v.  Hill,  236  Fed.  817, 
150  C  C.  A.  79 ;  R.  A.  Somers  &  Co. 
V.  Jack  Cranston  Co.  (Ga.  App.),  92 
S.  E.  772;  A.  H.  Nilson  Mach.  Co. 
V.  Kurtz  &c.  Co.,  186  111.  App.  424; 
Dodson  V.  McCurnin  (Iowa),  160 
N.  W.  927;  Patterson  v.  Imperial 
Window  Glass  Co.,  91  Kans.  201,  137 
^^ac  955.  Compare  also  Michigan 
Steel  Box  Co.  v.  United  States,  49 
Ct!  CI.  421 ;  Hart  v.  City  Theatres 
Co.,  215  N.  Y.  322.  109  N.  E.  497. 
See  as  to  eflFect  of  failure  to  have 
license  required:  School  Dist.  No. 
46  V.  Johnson,  26  Colo.  App.  433,  143 
Pac.  264  (recovery  refund)  ;  Zim- 
merman V.  Brown  (Idaho),  166  Pac. 
924  (contract  without  license  invalid 
where  for  protection  of  public) ; 
Barriere  v.  Depatie,  219  Mass.  33, 
106  N.   K   572    (recovery   allowed). 

2  Rideout  v.  Mars,  99  Miss.  199,  54 
So.  801,  35  L.  R.  A.  (N.  S.)  485n, 
.^nn.  Cas.  1913D,  770n;  and  see  post 
§  1104. 

^  See  as  to  Eugenics  statutes,  Ann. 
Cas.  1916B,  1040,  1051. 

*Pelosi  v.  Bugbee,  217  Mass.  579, 
105  N.  E.  222 ;  Eno  v.  Sage,  83  Misc. 
m  144  N.  Y.  S.  1062 ;  Carranza  v. 
Hicks  (Tex.  Civ.  App.),  190  S.  W. 
540;  Phillip  Levy  &  Co.  v.  Davis.  115 
Va.  814,  80  S.  E.  791.  As  to  unper- 
lormed  features  of  a  contract  illegal 


as  contrary  to  express  provision  of 
law  and  opposed  to  public  policy,  the 
court  will  leave  the  parties  where  it 
finds  them:  Davis  v.  Southern  Pac 
Co.,  235  Fed.  731.  Where  a  contract 
is  not  only  ultra  vires,  but  illegal,  the 
parties  being  in  pari  delicto,  it  can 
not  be  enforced  on  the  theory  that 
the  other  party,  having  received  the 
benefits,  was  estopped  to  assert  its 
invalidity:  Minnesota,  &c.  R.  Co.  v. 
Way,  34  S.  Dak.  435,  148  N.  W.  858. 
°  Cooper  v.  Northern  Pac.  R.  Co., 
212  Fed.  533;  Illinois  Surety  Co.  v. 
O'Brien,  223  Fed.  933,  139  C.  C  A. 
413 ;  In  re  Wray,  233  Fed.  418,  147  C 
C.  A.  354;  Arlington  Hotel  Co.  v. 
Rector,  124  Ark.  90,  186  S.  W.  622; 
Russell  v.  Turner,  14  Ga.  App.  344, 
80  S.  E.  731;  Hogston  v.  Bell  (Ind.), 
112  N.  E.  883.  Contract  lawful  on  its 
face  may  be  enforced  although  the 
other  party  intended  to  execute  it  in 
illegal  manner  or  for  illegal  purpose, 
when  such  intention  is  unknown  to 
party  seeking  to  enforce  it:  Holtz- 
man  v.  Israel,  194  111.  App.  474; 
Hogston  V.  Bell  (Ind.),  112  N.  E. 
883;  Sauer  v.  School  Dist,  243  Pa. 
294,  90  AtL  150.  Court  should  deny 
relief  on  its  own  motion  where  il- 
legality is  apparent  on  face  of  con- 
tract or  proof:  Barry  v.  Mulhall, 
162  App.  Div.  749,  147  N.  Y.  S.  996; 
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§  1066] 


CONTRACTS 


[1  Supp. 


§  1066.  Parties  left  in  position  in  which  they  place  them- 
selves.— ^The  general  rule  is  that  the  courts  will  leave  the 
parties  to  an  illegal  contract  in  the  position  in  which  they  have 
placed  themselves/  and  this  rule  has  been  so  applied  as  to  prevent 
a  party  from  recovering  money  or  property  paid  or  transferred 
under  the  illegal  contract,  or  the  reasonable  value  of  property  or 
services  thereunder,  and  the  like,^  but  in  some  cases  recovery  has 
been  allowed.® 

§  1067.  Illustration  of  illegal  contracts. — It  has  been  held 
that  a  trade  of  saloon  properties,  including  an  arrangement  for 
the  illegal  use  by  the  parties  of  liquor  licenses  belonging  to  others 
is  unlawful  and  the  parties  could  obtain  no  relief  thereunder;* 
and  that  an  agreement  between  banks  for  the  transfer  of  notes 
by  one  to  the  other  to  make  it  appear,  falsely,  that  the  bank  mak- 
ing the  transfer  had  not  violated  the  law  by  making  excessive 
loans,  is  not  en  forcible.^®  So  it  has  been  held  that  one  employing 
an  agent  to  make  collections  in  violation  of  the  criminal  law  can 
not  recover  from  the  agent  the  money  collected  by  him.** 

§  1068.  A  party  in  pari  delicto  may  object  to  legality  of 
contract." 


Sprague  v.  Webb,  168  App.  Div.  292, 
153  N.  Y.  S.  1020;  Bishop  v.  Japhet 
(Tex.  Civ.  App.),  171  S.  W.  499. 

«Bulson  V.  Moffatt,  173  Cal  685, 
161  Pac.  259;  Godding  v.  Hall,  56 
Colo.  579,  140  Pac.  165;  McAndrew 
V.  Taylor,  15  Ga.  App.  555,  83  S.  E. 
967;  Libby  v.  Pelham  (Idaho),  166 
Pac.  575;  A.  H,  Nilson  Mach.  Co,  v. 
Kurtz  Action  Co.,  186  111.  App.  424; 
AUfather  v.  Schlicher  (N.  J.  Ch.), 
97  Atl.  491. 

7  Ridgway  v.  Wetterhold,  96  Kans. 
736,  153  Pac.  490;  Fears  v.  United 
Loan  &  Deposit  Bank,  172  Ky.  255, 
189  S.  W.  226;  Logan  v.  Fidelity- 
Phenix  Fire  Ins.  Co.,  161  App.  Div. 
404,  146  N.  Y.  S.  678;  Norbeck  v. 
State,  32  S.  Dak.  189,  142  N.  W.  847, 
Ann.  Cas.  1916A,  229n. 

8  Crocker  v.  United  States,  240  U. 
S.  74,  60  L.  ed.  533,  36  Sup.  Ct.  245 
(recovery  on  quantum  valebat)  ;  Hill 
County  v.  Shaw  &  Borden  Co.,  225 
Fed.  475,  140  C.  C.  A.  523  (recovery 
on  quantum  meruit  or  of  the  prop- 
erty or  in  trover  where  contract  is 
merely    malum    prohibitum) ;    Tall- 


man  v.  Lewis,  124  Ark.  296^  186  S. 
W.  296  (recovery  on  quantum  meruit 
or  quantum  valebat). 

»  Simmer  v.  Cutter's  Estate  (Mich.) 
160  N.  W.  60S. 

"Exchange  Bank  of  Ong  v.  Clay 
Center  State  Bank,  100  Nebr.  278,  159 
N.  W.  409. 

iiDanciger  v.  (Tooley,  98  Kans.  38, 
157  Pac  453.  Lease  of  space  for  a 
fruit  stand  outside  a  store,  providing 
that  if  this  be  contrary  to  ordinance, 
then  the  lessee  shall  have  space  in- 
side, is  not  illegal,  though  an  ordi- 
nance is  passed  forbidding  the  erec- 
tion of  such  stand  on  the  sidewalk: 
Wicks  V.  Comves  (Tex.  Civ.  App.), 
171  S.  W.  774. 

12  Where  plaintiff  acted  as  broker 
for  a  foreign  insurance  company 
without  the  license  required  by  stat- 
ute, the  fact  that  the  insurance^  com- 
pany was  also  guilty  of  crime  in  not 
procuring  for  him  a  certificate  of 
authority  in  accordance  with  the 
statute  did  not  preclude  the  company 
from  pleading  the  illegality  of  plain- 
tiff's act  when  sued  for  compensa- 
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§  1069.     Effect  of  illegality  of  contract — In  equity. 

§  1070.  Effect  of  subsequent  illegal  contracts  on  prior 
contracts. — A  new  contract  founded  on  a  prior  illegal  one, 
without  independent  consideration,  can  not  be  made  legal  and 
enforcible  ;**  but  where  it  is  supported  by  an  independent  consid- 
eration, and  plaintiff  does  not  require  the  aid  of  the  illegal  trans- 
action, it  may  be  enforced  notwithstanding  it  is  indirectly  con- 
nected therewith." 

§§  1071»  1072,  1073.  Necessity  of  making  prima  facie  case 
without  disclosing  illegality  of  contract — Rule  criticized  and 
restated.^* 

§§  1074,  1075.  Partial  illegality  when  contract  is  divisible 
—Rule  illustrated  and  applied. — ^The  illegality  and  invalid- 
ity of  one  provision  of  a  contract  will  not  make  the  entire  con- 
tract illegal  and  void  where  such  provision  is  separable  so  that 
the  contract  can  be,  enforced  without  its  aid.*^ 

§  1076.    Indivisible  illegal  contracts. — An  indivisible  ille- 

tion:  Pride  v.  Commercial  Union  plaintiff  can  establish  his  case  other- 
Ins.  G>.,  Limited,  of  London,  Eng-  wise  than  through  the  illegal  trans- 
land,  9  Ala.  App.  334,  63  So.  803,  action  to  which  he  himself  was  a 
judgment  affirmed  Ex  parte  Pride,  party:  Wald  v.  Wheelon,  27  N. 
185  Ala.  672,  64  So.  1019  (also  stat-  Dak.  624,  147  N.  W.  402.  See  also 
ing  that  the  reason  the  law  will  not  Cahill  v.  Oilman,  84  Misc.  372,  146 
permit  recovery  on  an  illegal  con-  N.  Y.  S.  224.  The  seller  of  goods 
tract  is  based  on  public  policy  and  not  under  a  conditional  sale  contract  or 
in  order  to  protect  the  defendant  who  lease  in  violation  of  a  statute  pro- 
sets  up  the  illegali^).  See  also  Lan-  hibiting  peddling  without  a  license, 
ham  V.  Meadows,  72  W.  Va.  610,  78  can  not  recover  by  bringing  trover 
S.  E.  750,  47  L.  R.  A.  (N.  S.)  592n.  instead  of  assumpsit,  for  his  rights 
But  compare  Douglass  v.  Standard  still  rest  upon  the  illegal  contract: 
Real  Estate  Loan  Co.,  189  Ala.  223,  Albertson  &  Co.  v.  Shenton  (N.  H.), 
66  So.  614.  98  Atl.  516. 

"The  rule  against  the  maintenance  *«  [Main  section  cited  in  Denson  v. 

of  an  action  on  an  illegal  contract  is  Alabama  Fuel  &c.  Co.  (Ala.),  73  So. 

the  same  in  law  and  in  equity:    Lamb  525,  529,  and  in  Moore  v.  Hyde  (S. 

V.  Tomlinson,  261  111.  388,  103  N.  E.  Dak.),  163  N.  W.  707,  708  (service 

1058;  Wolkovisky  v.   Rapaport,   216  of  attorney  in  securing  a  pardon  not 

Mass.  48,  102  N.  E.  910,  Ann.  (3as.  that  of  a  lawyer  and  such  part  of  the 

191SA,  809n.  contract  being  void  as  against  public 

"Ha3miond  v.  Hyer  (W.  Va.),  92  policy   and   being  nonseparable,   the 

S.  E  854.    Sec  also  Cahill  v.  Oilman,  whole  contract  was  void).] 

84  Misc.  372,  146  N.  Y.  S.  224.  "  McCullough  v.  Smith,  243  Fed. 

« Mechanics'  Realty  &c.  Co.  v.  823 ;  Sales-Davis  Co.  v.  Henderson- 
Leva.  16  C^a.  App.  7,  84  S.  E.  222.  Boyd  Lumber  Co..  193  Ala.  166,  69 
One  test  for  determining  whether  an  So.  527;  Denson  v.  Alabama  Fuel  & 
action  can  be  maintained  for  breach  Iron  Co.  (Ala.),  73  So.  525;  Gibbs 
of  a  contract  calling  for  a  perform-  v.  Wallace,  58  Colo.  364,  147  Pac. 
ancc  of    criminal    acts,    is    whether  686 ;  Wells  v.  Vandalia  R.  Co.,  56  Ind. 
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gal  contract  is  wholly  void/*  and  this  is  true  in  general  both 
where  there  is  a  single,  entire,  and  illegal  consideration  for  one 
or  more  promises  and  where  there  are  several  considerations, 
some  illegal  and  some  legal,  for  one  promise/* 

§  1077.     Illegal  consideration  can  not  be  apportioned*^ 

§  1078.  Contracts  groviring  out  of  or  connected  with  ille- 
gal contracts. — A  lawful  contract  will  be  enforced,  where 
otherwise  valid  and  binding,  notwithstanding  it  is  incidentally 
connected  with  an  illegal  contract,  where  it  is  supported  by  an 
independent  consideration  and  does  not  require  the  aid  of  the 

App.  211,  103  N.  E.  360;  Miller  v.  Ind.  323,  107  N.  E.  545;  Baltimore 
Atchison  &c.  R.  Co.,  97  Kans.  782,  &c.  R.  Co.  v.  Hagan,  183  Ind.   522, 
156  Pac.  780  (contract  for  interstate  109  N.  E.  194.    An  interstate  contract 
shipment  containing  some  provisions  for  the  sale  of  goods,  containing  an 
invalid    under    Interstate    Commerce  agreement  not  to  resell  except  at  label 
Act  held  not  invalid  in  toto)  ;  Strat-  prices,  has  been  held  wholly  void  by- 
ton  V.  Wilson,  170  Ky.  61,  185  S.  W.  reason  of  the  illegality  of  such  pro- 
522;    McCutcheon   v.   Terminal   Sta-  vision  as  to  resale:     Butterick  Pub. 
tion   Commission,  88  Misc.   148,   150  Co.  v.   Mistrot^Munn  Co.,   167  App. 
N.  Y.  S.  850;  Dinkelspeel  v.  O'Day,  Div.  632,  153  N.  Y.  S.  61.    A  provi- 
47  Utah  18,  151   Pac  344;  Tomkins  sion  of  a  contract  to  exempt  another 
V.  Seattle  Constr.  &c.  Co.   (Wash.),  from  liability  for  violation  of  law  be- 
165   Pac.  384.     One  not  licensed  as  ing   contrary   to    public    policy    and 
required    by   statute,    as    a   plumber,  void,  if  not  severable,  avoids  the  en- 
after   he   has  performed   a   contract  tire   contract:     Cooper   v.   Northern 
based  on  an  estimate  covering  both  Pac  R.  Co.,  212  Fed.  533. 
labor  and  materials,  can  recover  for        ^^Teachout    v.    Bogy    (Cal),    166 
materials,  since  the  consideration  was  Pac.  319.     See  also  Western  Indem- 
not  single,  and  illegality  as  to  labor  nity  Co.  v.  Crafts,  240  Fed,  1 ;  Fears 
would  not  make  the  whole  contract  v.   United  Loan  &c   Bank,   172   Ky. 
void :  ^  Barriere  v.  Depatie,  219  Mass.  25S,   189  S.  W.  226.     Agreement  to 
33,  106  N.  E.  572.    Provision  binding  pay  a  fixed  price  per  inch   for  ad- 
one  party  not  to   defend   a  divorce  vertisements,  in  consideration  of  the 
suit  brought  by  the  other  has  been  printing  of  them  for  that  price  and 
held  .  not   to    invalidate   a    severable  the    newspaper's    remaining    neutral 
portion  providing  for  separation  and  during  the  campaign,  is  not  divisible : 
property  settlement:    Huber  v,  Culp,  Miller  v.  Glockner,  1  Ohio  App.  149, 
46  Qkla.  570,  149  Pac.  216.  35  Ohio  C.  C.  371.    So,  contracts  con- 
1^  Cleveland  &c.  R.  Co.  v.  Hirsch,  taining  illegal  provisions  as  to  con- 
204  Fed.  849,  123  C.  C.  A.  145;  Kuhn  trol  of  corporations  have  been  held 
V.  BuhU  251  Pa.  348,  96  Atl.  977,  Ann.  invalid  as  an  entirety  in  several  in- 
Cas.    1917D,    415n;    Prudential    Life  stances:    Tcich  v.  Kaufman,  174  III. 
Ins.  Co.  V.  Pearson  (Tex.  Civ.  App.),  App.     306;     Funkhouser    v.     Capps 
188  S.  W.  513.     See  also  Geary  v.  (Tex.  Civ.  App.),  174  S.  W.  897. 
New   Orleans,    139   La.   781,   72    So.       20  Bryant  Lumber  Co.  v.  Fourche 
245.     Provision  of  contract  of  rail-  River  Lumber  Co.,  124  Ark.  313,  187 
road     relief     association     depriving  S.  W.  455 ;  Butterick  Pub.  Co.  v.  Mis- 
member,   suing   for   injuries,   of   the  trot-Munn  Co.,  217  N.  Y.  678,  112  N. 
right  to  any  benefits,  or  waiving  right  E.   1055 ;  Cahill  v.  Oilman,  84  Misc. 
to  damages  being  prohibited  by  stat-  372,  146  N.  Y.  S.  224;  Lloyd  v.  Rob- 
ute,   invalidate   the    whole   contract:  inson   (Tex.  Civ.  App.),  160  S.  W. 
Baltimore  &c  R.  Co.  v.  Miller,  183  128. 
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illegal  contract.*^  But  it  is  otherwise  where  the  contract  is  not 
supported  by  an  independent  consideration  but  is  in  furtherance 
of  the  illegal  transaction  or  so  directly  connected  therewith  as  to 
require  its  aid.^*  The  test  generally  applied  is  whether  the  en- 
forcement of  the  contract  requires  the  aid  of  the  illegal  contract.^^ 

§  1085.  Recovery  of  that  parted  with  under  executed 
agreement.** 

§  1087.  Abandonment  of  illegal  contracts. — It  is  held  in 
a  very  recent  case  that  while  the  courts  will  not  enforce  an  illegal 
contract,  a  party  may  disaffirm  a  contract  not  involving  moral 
turpitude  and  recover  money  paid  on  it.*' 

§  1089.  Ratification  of  illegal  contract. — A  contract  which 
is  illegal  and  void  can  not  be  ratified.** 

§  1093.    E£Fect  of  subsequent  pajnnent  of  license  fee.*^ 

§  1094.  Enforcing  or  obtaining  relief  from  illegal  con- 
tracts.— As  already  shown,  the  general  rule  is  that  courts 
will  not  enforce  illegal  contracts  either  in  law  or  in  equity  and 
that  where  parties  are  in  pari  delicto  a  court  will  leave  them 


"CarUsle  v.  Smith,  234  Fed.  759; 
Walters  Nat  Bank  v.  Bantock,  41 
Okla.  153,  137  Pac.  717,  L.  R,  A. 
191SC,  531.  See  also  Haymond  v. 
Hyer  (W.  Va.),  92  S.  E.  854.  Illegal- 
ity of  a  contract  between  two  at- 
torneys and  a  client,  because  of  the 
object  sought  to  be  accomplished  by 
it,  will  not  preclude  one  of  the  at- 
torneys from  maintaining  an  action 
against  the  other  for  recovery  of  half 
of  the  fee  received  from  the  client: 
Columbus  V.  Sheehy,  43  App.  D.  C. 
462.  See  also  Martindale  v.  Shaha 
(Okla.).  151.  Pac.  1019. 

**In  re  Lutz  Estate,  181  Mo.  App. 
267, 170  S.  W.  334 ;  Schofield  v.  Texas 
Bank  &c  Co.  (Tex.  Civ.  App.),  175 
S.  W.  506;  Stirtan  v.  Blethen 
(Wash.),  139  Pac.  618;  Sicklesteel  v. 
Edmonds,  158  Wis.  122,  147  N.  W. 
1024. 

**  Tompkins  v.  Seattle  Constr.  &c. 
Co.  (Wash.),  165  Pac.  384. 

**Scc  and  compare  Duane  v.  Mer- 
chants' Legal  Stamp  Co.  (Mass.),  116 


N.  E.  873,  with  Warren  v.  Interstate 
Realty  Co.,  192  111.  App.  438,  and 
Schofield  v.  Texas  Bank  &c.  Co. 
(Tex.  Civ.  App.),  175  S.  W.  506. 

2**  Duane  v.  Merchants*  Legal 
Stamp  Co.  (Mass.),  116  N.  E.  8/3. 
See  also  post  §§  1105,  1106. 

2®  Fears  v.  United  Loan  &c.  Bank, 
172  Ky.  255,  189  S.  W.  226;  Strauss 
Linotyping  Co.  v.  Schwalbe,  159  App. 
Div.  347,  144  N.  Y.  S.  549 ;  Pruitt  v. 
Oklahoma  Steam  Baking  Co.,  39 
Okla.  509,  135  Pac.  730. 

2^  Where  plumbers  who  were  do- 
ing business  in  a  city  of  Missouri, 
and  had  not  paid*  the  occupation  tax 
imposed  by  an  ordinance  of  an  ad- 
joining city  of  Kansas,  contracted  to 
do  plumbing  in  the  latter  city,  it  was 
held  that  the  contract  could  be  en- 
forced if  the  tax  was  paid  before  the 
work  was  done  or  where  the  in- 
capacity was  cured  by  the  action  of 
the  Kansas  city  council:  Draper  v. 
Miller,  92  Kans.  695.  140  Pac.  890,  141 
Pac.  1014. 
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where  it  found  them.   This  rule  is  illustrated  and  enforced  in 
many  cases  in  addition  to  those  cited  in  preceding  sections.** 

§  1095.     Exceptions — Recovery  provided  for  by  statutes.*^ 

§§  1098,  1099.  Recovery  permitted  when  parties  not  in 
pari  delicto— Rule  illustrated. — Where  the  parties  are  not  in 
pari  delicto  the  courts  usually  pve  relief  in  a  proper  case  to  the 
party  that  is  comparatively  innocent.'®  Such  relief  will  be  given 
to  a  party  whose  concurrence  in  the  illegality  was  caused  by 
fraud,  duress,  or  undue  influence  of  the  other  party.'* 

§  1100.  Penalty  on  both  parties — ^No  undue  advantage 
given.'* 


§  1101.    When  parties  not  equally  at  fault.'* 

*8  Fields  V.  Holland,  158  Ky.  544,  ment,  and  who  ful^  cxcctitcd  their 

165  S.  W.  699,  L.  R.  A.  1915C,  865n;  contract,  are  in  pari  delicto,  can  not 

Wolkovisky  v.   Rapaport,  216  Mass.  recover  in  accordance  with  statutory 

48,  102  N.  E.  910,  Ann.  Cas.  191 5A,  rule    of    measurement:      Belle w    v. 

809n ;  Lion  Bonding  &  Surety  Co.  v.  Williams,  109  Miss.  74,  67  So.  849. 

Capital  Fire  Ins.  Co.,  96  Nebr.  51,  146  *»  In   re   Progressive   Wall   Paper 

N.  W.  1051 ;  Edwards  v.  Boyle,  Zl  Corp.,  229  Fed.  489.  143  C.  C.  A.  557. 

Okla.  639,  133  Pac  233;  Northwest-  ^Woodall  v.  Peden.  274  111.  301, 

em  Salt  Co.  v.  Electrolytic  &c  Co.,  113  N.  E.  608;  Baltimore  &c.  R.  Co. 

L.  R.  (1913)  3  K.  B.  422,  Ann.  Cas.  v.   Hagan,   183  Ind.  522,   109  N,   E. 

1915B,  228   (court  bound  to  dismiss  194;  Norbcck  v.  State,  32  S.  Dak.  189, 

action  for  breach  of  illegal  contract  142  N.  W.  847,  L.  R.  A.  1916A,  229n. 

or  refuse  relief  on  its  own  motion  See  also  Chambers  v.  Buroughs,  44 

where    illegality    is    apparent    even  App.  D.  C.  168,  certiorari  denied  Bur- 

though  not  pleaded).  Where  an  ex-  roughs  v.  Chambers,  239  U.  S.  649,  60 

ecutor,  in  order  to  purchase  land  at  L.  ed.  485,  36  Sup.  Ct  284. 

his  own  sale,  had  the  deed  made  to  '^  Fears  v.  United  Loan  &c  Bank, 

his  son  who  was  to  reconvey  to  him,  172  Ky.  255,  189  S.  W.  226.    Where 

but  because  of  a  misdescription,  the  one  on  false  representations  of  an- 

legal  title  was  not  conveyed  and  it  was  other  that  a  proposed  contract  had 

held   that  a  court  of   equity   would  been  held  legal  by  the  courts,  entered 

not  aid  either  the  son  or  executor,  into  it,  but  received  no  benefit  there- 

both   being   parties    to    an    unlawful  from    and    abandoned    it    when    he 

transaction :    Gilmore  v.  Thomas,  252  found  it  was  illegal,  he  was  not  in 

Mo.  147,  158  S.  W.  577.    A  creditor  pari   delicto   and   could   rescind   and 

of     an     assignor  ,  for     benefit     of  cancel   a   note   given   to   the   other: 

creditors,     who    made    a    colorable  Coons  v.  Lain  (Tex.  Civ.  App,),  168 

transfer  of  a  note  in  order  to  secure  S.  W.  981.     But  compare  where  the 

the  assignee's  removal,  under  a  stat-  party  knew  the  contract  was  illegal: 

ute,  authorizing  removal  on  petition  Davis  v.  Janeway  (Okla.),  155  Pac 

of   majority  of   creditors,   has   been  241. 

held  not  entitled  to  recover  a  divi-  "^McDuffee       v.       Hayden-Cceur 

dend  paid  to  the  transferee,  as  the  d'Alene  Irr.  Co.,  25  Idaho  370,   138 

agreement    was    illegal:      Lowe    v.  Pac.  503. 

Crocker,  154  Wis.  497,  143  N.  W.  176.  «»  Gilchrist  v.  Hatch,  183  Ind.  371. 

Parties  contracting  for  logging  meas-  106  N.  E.  694 ;  Fears  v.  United  Loai: 

urements  in  violation  of  statute,  pro-  &c.  Bank.  172  Ky.  255,  189  S.  W.  226. 

viding  a  standard  rule  of  measure-  Mere  knowledge  that  money  was  to 
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[§  1106 


§§  1103, 1104.  Principle  of  pari  delicto  as  affected  by  pub- 
lic policy — When  one  in  pari  delicto  may  be  granted  relief. — 
Relief  is  sometimes  given  to  a  party  in  pari  delicto  on  grounds  of 
public  policy  where  it  would  not  ordinarily  be  given  merely  for 
his  own  benefit  or  protection.** 


§§1105,  1106.  Locus  poenitentiae— -Rule  illustrated. — In 
a  proper  case  a  party  may  abandon  and  disaffirm  a  contract,  not 
involving  moral  turpitude,  and  recover  money  paid  on  it.'*  Thus 
where  one  had  deposited  money  in  advance  for  four  months'  rent 
of  property  to  be  used  as  a  bawdy  house,  but  abandoned  or 
"threw  up"  the  contract  after  some  repairs  had  been  made,  it  was 
held  that  he  could  recover  the  deposit.**  And  one  who  deposits 
money  with  a  stakeholder  may  recover  the  same  from  him  under 
the  doctrine  of  this  section." 


be  used  by  th«  borrower  for  an  illegal 
purpose  will  not  defeat  the  lender's 
right  to  recover:  Futch  v-  Sanger 
(Tex.  Civ.  App.),  163  S.  W.  597. 

«*  Gilchrist  V.  Hatch,  183  Ind.  371, 
106  N.  E.  694  r  Rideout  v.  Mars,  99 
Miss.  199.  54  So.  801,  35  L.  R.  A,  (N. 
S.)  845n,  Ann.  Cas.  1913D,  770n. 
Thus  a  railroad  company  may  have 
cancellation  of  a  lease  for  illegality, 
although  it  was  in  pari  delicto,  on 
the  ground  that  the  lease  was  execu- 
tory and  its  enforcement  contrary  to 
public  policy:  Cleveland  R.  Co.  v. 
Hirsch,  204  Fed.  849,  123  C.  C.  A. 
145.  Where  plaintiff,  a  party  to  a 
fraudulent  conveyance  in  trust,  makes 
out  a  prima  facie  case  in  a  suit  to  en- 
force the  trust,  defendant's  guilty 
participation   in   the   fraud   will  not 


preclude  him  from  proving  the  illegal 
part:  Thomas  v.  Anderson,  76  W. 
Va.  496,  85  S.  E.  657. 

>'Duane  v.  Merchants'  Legal 
Stamp  Co.  (Mass.),  116  N.  E.  873. 

•*  Burgess  v.  Manchester  Inv.  Co. 
(Mo.  App.),  186  S.  W.  1144.  So  it 
has  been  held  that  one  who  had  made 
an  insurance  contract  whereby  he 
was  to  receive  the  benefits  of  a  rebate 
offered  in  violation  of  statute,  while 
the  contract  was  executory,  could  re- 
cover the  premiums  paid  thereunder: 
Federal  Life  Ins.  Co.  v.  Hoskins 
(Tex.  Civ.  App.).  185  S.  W.  607. 

87  Martin  v.  Francis,  173  Ky  529, 
191  S.  W.  259;  Hilton  v.  Bailey 
(Okla.),  149  Pac  863;  Davis  v. 
Fleshman,  245  Pa.  224,  91  Atl.  489. 
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CHAPTER  XXIX 


CONFLICT  OF  LAWS 


§§  1110-1114.  General  rule — Lex  loci  contractus. — ^Thc 
general  rule  is  well  settled  that  a  contract,  where  no  contrary 
intention  appears,  is  governed,  as  to  its  nature,  obligation,  valid- 
ity and  construction,  by  the  law  of  the  place  where  it  is  made.^ 

§§1115,  1116.  Where  is  the  place  of  contract— Place  of 
celebration — Place  of  acceptance. — Where  parties  to  a  con- 
tract reside  in  different  states  the  place  of  contract  is  the  place 
where  the  final  assent  is  given  by  the  one  party  to  the  other's 
terms,^  or,  in  other  words,  the  place  at  which  the  last  act  was 
done  by  either  party  essential  to  a  meeting  of  minds  and  comple- 
tion of  the  contract.' 


j  1118,  1119.  Place  of  performance — ^When  it  governs — 
Rule  illustrated. — Where  a  contract  is  either  expressly  or  im- 
pliedly to  be  performed  in  another  state,  its  validity  and  construc- 
tion are  generally  governed  by  the  law  of  the  place  of  perform- 


ance. 

1  Western  Union  Tel.  Co.  v.  Favish 
(Ala.),  71  So.  183;  New  York  Life 
Ins.  Co.  V.  Scheuer  (Ala.),  73  So. 
409;  Horvitz  v.  Fredson,  178  111.  App. 
303 ;  Millar  v.  Hilton,  189  Mich.  635, 
155  N.  W.  574;  Fiocchl  v.  Smith  (N. 
J.),  97  Atl.  283;  McClement  v.  Su- 
preme Court,  I.  O.  R,  88  Misc.  475, 
152  N.  Y.  S.  136;  Carpenter  v.  Hahes, 
167  N.  Car.  551,  83  S.  E.  577;  Clark 
V.  First  Nat.  Bank  (Okla.),  157  Pac. 
96.  The  rule  that  the  validity  and 
construction  of  a  contract  must  be  de- 
termined by  the  law  of  the  state  where 
made  applies  only  when  personal 
rights  and  obligations  of  the  parties 
are  involved,  and  not  where  it  relates 
to  real  estate  in  another  state  or  to  a 
transaction  entirely  as  to  a  matter  and 
property  in  another  state :  Cable  Co. 
V.  McElhoe,  58  Ind.  App.  637,  108  N. 
E.  790. 

2  Peak   V.    International   Harvester 
Co.,  194  Mo.  App.  128,  186  S.  W.  574. 


8  Clark  v.  Belt,  223  Fed.  573,  138  C 
C.  A.  1.  See  also  Garrctson  v.  West- 
ern L.  Indemnity  Co.,  175  Iowa  172, 
157  N.  W.  160;  Swann-Day  Lumber 
Co.  v.  Comett,  161  Ky.  98,  170  S.  W. 
516.  See  as  to  place  of  contract 
where  it  is  made  by  letter  or  tele- 
gram: Farmers'  Produce  Co.  v. 
Schreiner  (Okla.),  150  Pac  483,  L. 
R.  A.  1916A,  1297  and  note.  A  party 
in  Michigan  wrote  to  another  in  Chi- 
cago, 111.,  ordering  the  latter  to  buy 
stock  for  him,  and  the  order  was  sub- 
sequently confirmed  by  the  parties  in 
a  telephone  conversation  while  the 
former  was  in  Michigan  and  the  lat- 
ter was  in  Chicago,  contract  between 
the  parties  was  an  Illinois  contract: 
Tyng  &  Co.  V.  Converse,  180  Mich. 
195,  146  N.  W.  629. 

*  Thatcher  Implement  &c.  Co.  v, 
Brubaker.  193  Mo.  App.  627,  187  S. 
W.  117;  Fish  v.  Delaware  &c  R.  Co., 
211  N.  Y.  374,  105  N.  E.  661,  Ann.  Cas. 
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§§  1122,  1123.  Agreements  as  to  law  which  shall  control. 
—Parties  may  ordinarily  agree  in  good  faith  as  to  the  state  or 
jurisdiction  whose  law  is  to  control/  and  it  is  a  general  rule  that 
a  contract  is  to  be  governed  by  the  law  with  a  view  to  which  it 
was  made,  which  is  a  question  of  intention  to  be  deduced,  where 
not  expressly  stated,  from  the  place,  terms,  character,  and  pur- 
poses of  the  transaction.* 

§§1124,  1125.  Formal  validity  —  Statute  of  frauds.— 
Where  a  contract  is  executed  in  the  form  required  by  the  statute 
of  frauds  of  the-  state  where  it  is  made  and  to  be  performed,  it 
will  generally  be  held  valid  as  to  that  question  and  enforced  in 
other  states/  but  some  courts  hold  that  the  law  of  the  forum  gov- 
erns where  the  statute  affects  merely  the  remedy.®  It  has  also 
been  held  in  an  action  in  Kentucky  on  a  parol  contract  there 
made  for  the  lease  of  lands  in  Texas,  that  the  Kentucky  statute 
of  frauds  governs,  and,  the  contract  being  within  such  statute  can 
not  be  enforced,'^  and  that  the  law  of  the  place  of  making  the 
contract  governs  as  to  its  formal  execution  rather  than  the  place 
of  performance." 


10 


§1126.    Essential  validity — Legality. 


11 


§§1127,  1130.  Capacity  of  parties — Married  women. — 
As  a  general  rule  the  law  of  the  place  where  a  contract  is  made 
governs  as  to  the  capacity  of  the  parties  to  make  such  a  con- 


1915C.  763 ;  Security  Trust  &c.  Bank 
V.  Gleichmann  (Okla.),  150  Pac.  908, 
L  R.  A.  1915F.  1203.  See  also  Els- 
wick  V.  Ramey,  157  Ky.  639,  163  S. 
W.  751;  Buck  v.  Meyer,  195  Mo. 
App.  287.  190  S.  W.  997 ;  General  R. 
Signal  Co.  v.  Commonwealth,  118  Va. 
301.  87  S.  E.  598. 

*  Midland  Savinprs  &c.  Co.  v.  Hen- 
derson. 47  Okla.  693,  150  Pac.  868; 
Trawford  v.  Seattle  &c.  R.  Co.,  86 
Wash.  628.  ISO  Pac.  1155. 

«Fisk  Rubber  Co.  v.  Muller,  42 
Ann  D.  C.  49. 

"Halloran  v.  Jacob  Schmidt  Brew- 
in?  Co.  (Minn.).  162  N.  W.  1082, 
I'.  R.  A.  1917E,  m, 
.  •See  cases  on  both  sides  reviewed 
in  case  cited  in  last  preceding:  note; 
also  note  in  51  L.  R.  A.  (N.  S.)  908. 

•  Boone  v.  Coe.  153  Ky.  233,  154  S. 


W.  900,  51  L.  R.  A.  (N.  S.)  907n. 
Compare  Howell  v.  North,  93  Nebr. 
505,  140  N.  W.  779 ;  Callaway  v.  Prct- 
tyman,  218  Pa.  293.  €J  Atl.  418;  Ex- 
change Bank  v.  McMillan,  76  S.  Car. 
561,  57  S.  E.  630. 

10  D.  Canale  &  Co.  v.  Pauly  &c. 
Cheese  Co.,  155  Wis.  541.  145  N.  W. 
372.  See  also  notes  in  64  L.  R.  A. 
122,  and  51  L.  R.  A.  (N.  S.)  910. 

11  The  Miguel  dt  Larrinaga.  217 
Fed.  678;  Carpenter  v.  Hanes.  167  N. 
Car.  551,  9:S  S.  E.  577;  Marx  v.  Hef- 
ner, 46  Okla.  453,  149  Pac.  207: 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Adams,  155  Wis.  335,  144  N.  W.  1109. 
52  L.  R.  A.  (N.  S.)  275n;  Canale  h, 
Co.  V.  Pauley  &c.  Cheese  Co.,  155  Wi**. 
541.  145  N.  W.  372.  See  also  ante  §§ 
1110-1114. 
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tract;"  but  the  law  of  the  lex  rei  sitae  or  law  of  the  place  where 
the  land  is  situated  governs  as  to  the  capacity  of  a  party  to  con- 
vey or  mortgage  it  as  well  as  in  other  respects/* 

§  1132.  Capacity  to  contract — ^Law  of  domicil. — ^The  law 
of  the  domicil  is  not  controlling  as  to  the  capacity  to  contract  as 
against  the  law  of  the  place  of  making  the  contract,  but  yields 
to  the  latter." 

§§  1137,  1138.  Discharge  of  contracts — Statute  of  limita- 
tions.— ^The  statute  of  limitations  ordinarily  relates  only  to 
the  remedy,  and  the  general  rule  is  well  settled  that  the  statute 
of  the  law  of  the  forum  governs  in  that  regard/* 

§§  1142,  1143.  Contracts  relating  to  realty. — ^The  general 
rule  is  well  settled  that  contracts  relating  to  real  estate  and  affect- 
ing the  title  or  some  interest  therein  are  governed  by  the  law  of 
the  place  where  the  property  is  situated ;"  but  this  rule  has  only 
a  limited  application  to  executory  contracts  and  does  not  ordi- 
narily of  itself  determine  the  question  where  the  contract  is  ex- 
ecutory and  affects  merely  the  personal  rights  or  obligations  of 
the  parties." 

§§  1144,  1145.  Lex  situs  controls  as  to  covenants  which 
run  with  land — Distinction  between  such  covenants  and  per- 
sonal covenants. — ^The  lex  rei  sitae  or  law  of  the  place  where 

"Cockbum   v.    Kinsley,    25    Colo.  147  C  C  A.  426;  Royal  Trust  Co. 

App.    89,    135    Pac.    1112;    Burr    v.  v.  MacBean,   168  Cal.  642,  144  Pac. 

Becklcr,  264  III  230.  106  N.  E.  206,  139;  Philp  v.  Hicks  (Miss.),  72  So. 

L.  R.  A.  1916A,  1049,  and  note,  Ann.  931 ;    Arthur    &    Co.    v.    Burke,    83 

Cas.  1915D,  1132n;  Union  Trust  Co.  Wash.  690.  145  Pac  974. 

V.  Knabe,  122  Md.  584,  8^  Atl.  1106;  "Freeman  v.   Falconer,  201    Fed. 

Union  Trust  Co.  v.  Schlens,  122  Md.  785,    120   C.   C.   A.   32;    Thomas    J. 

584,  89  Atl.  1116.  Baird  Invest  Co.  v.  Harris.  209  Fed. 

i>  Beauchamp   v.    Bertig,   90   Ark.  291,  126  C.  C.  A.  217 ;  also  note  in 

351,  119  S.  W.  75,  23  L.  R.  A.  (N.  S.)  Ann.  Cas.  1913C.  230;  Brown  v.  Wm. 

659 ;  Bender  v.  Bailey,  130  La.  341,  57  Pearson  Co.,  169  Iowa  50.  150  N.  W. 

So.  998 ;  Morris  v.  Linton.  74  Nebr.  1057 ;  Hughes  v.  Winkleman,  243  Mo. 

411,  104  N.  W.  927.    See  also  notes  in  81.  147  S.  W.  994.  L.  R.  A.  1916A, 

L.  R.  A.  1916A,  1011,  1039;  and  26  1007  and  note. 

L.  R.  A.  (N.  S.)  764;  and  post  S  "  Selover  v.  Walsh,  226  U.  S.  112, 
1142.  Most,  but  not  all,  of  the  cases  57  L.  ed.  146,  33  Sup.  Ct.  69;  Qark 
cited  in  this  section  relate  to  the  v.  Belt  223  Fed.  573 ;  Poison  v.  Stew- 
capacity  of  married  women  to  con-  art  167  Mass.  211,  45  N.  E.  737,  36 
tract  L.  R.  A,  771.  57  Am.  St  452;  Walsh 

1*  Burr  V.  Beckler,  264  111.  230,  106  v.  Selover,  109  Minn.  136,  123  N.  W. 

N.  E.  206,  L.  R.  A.  1916A,  1049  and  291.     But  compare  Thomas  J.  Baird 

note,  Ann.   Cas.   1915D,   1132n.  Invest  Co.  v.  Harris,  209  Fed  291, 

"  Cooper  v.  Jewett,  233  Fed.  618,  126  C  C  A,  217. 
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the  land  is  situated  governs  as  to  covenants  that  run  with  the 
land."  But  many  courts  make  a  distinction  between  such  cove- 
nants and  personal  covenants  and  hold  that  the  latter  are  not 
governed  by  the  lex  rei  sitae  where  the  contract  is  made  else- 
where.^* 

§  1149.  Sale  or  attachment  of  goods — ^When  lex  sitae  con- 
trols.*^ 

§§1157,  1158,  1159.  Validity  of  chattel  mortgages  and 
bills  of  sale — Removal  of  goods  to  another  jurisdiction — 
Mortgagee  consenting  to  removal — Comity. — It  is  held  by 
the  great  weight  of  authority  that  a  chattel  mortgage,  executed 
and  recorded  in  the  state  where  the  property  is  situated  and  valid 
there,  will  be  enforced  by  the  courts  of  another  state  into  which 
the  property  is  afterward  removed.*^  But  many  of  the  courts 
hold  that  the  lien  of  the  mortgage  is  waived  or  lost  as  against 
bona  fide  purchasers  or  creditors  where  the  property  is  so  re- 
moved with  the  mortgagee's  consent.** 

§§  1171-1176.  Bills  and  notes — Place  of  execution — Pre- 
sumption— Place  of  payment — Negotiability. — A  note  takes 
effect  from  the  time  of  its  delivery  rather  than  the  time  it  is  dated 
or  signed  and  is  generally  governed  by  the  law  of  the  place  of  de- 
livery completing  the  contract.**  But,  in  the  absence  of  anything 


^'Beauchainp  v.  Bertig,  90  Ark. 
351.  119  S.  W.  75,  23  L.  R.  A.  (N. 
S.)  659;  Newsom  v.  Langford  (Tex. 
Gv.  App.),  174  S.  W.  1036;  Lyndon 
Lumber  Co,  v.  Sawyer,  135  Wis.  525, 
116  N.  W.  255,  16  L.  R.  A.  (N.  S.) 
177n.  See  also  Ellis  v.  Abbott,  69 
Ore.  234,  138  Pac.  48a 

*•  Robinson  v.  Suburban  Brick  Co., 
127  Fed.  804,  62  C.  C.  A.  484 ;  Mather 
V.  Stokely,  218  Fed.  764,  134  C.  C. 
A.  442  (law  of  forum  held  to  govern 
as  to  rate  of  interest  or  liquidated 
damages)  ;  McCoy  v.  Griswold,  114 
IIL  App.  556 ;  Coleman  v.  Lucksinger, 
224  Mo.  1,  123  S.  W.  441,  26  L.  R.  A. 
(N.  S.)  934. 

'*As  to  attachment  of  corporate 
stock,  see:  Barber  v.  Morgan,  84 
Conn.  618,  80  Atl.  791,  Ann.  Cas. 
1912D,  951  and  note. 

'^  Smith  V.  Consolidated  Wagon 
&c  Co.  (Idaho),  163  Pac.  609;  Cable 
Co.  V.  McElhoe,  58  Ind.  App.  637,  108 


N.  E.  790;  Farmers'  &c.  Bank  v. 
Sutherlin,  93  Nebr.  707,  141  N.  W. 
827,  Ann.  Cas.  1914B,  1250n,  and  note 
46  L.  R.  A.  (N.  S.)  95.  Newsom  v. 
Hoffman,  124  Tenn.  369,  137  S.  W. 
490  (if  removed  without  mortgagee's 
consent).  See  also  as  to  conditional 
sales  and  leases:  Adams  v.  Fellers, 
88  S.  Car.  212,  70  S.  E.  722,  35  L.  R. 
A.  (N.  S.)  385  and  note.  A  few  re- 
cent decisions  take  the  opposite  view 
from  that  stated  in  the  text:  Alli- 
son V.  Teeters,  176  Mich.  216,  142  N. 
W.  340;  Farmer  v.  Evans  (Tex.  Civ. 
App.),  192  S.  W.  342. 

22  Moore  v.  Keystone  Driller  Co. 
(Idaho),  163  Pac.  1114,  L.  R.  A. 
1917D,  940  and  note;  Pennington 
County  Bank  v.  Bauman,  87  Nebr. 
25,  126  N.  W.  654 ;  Newsom  v.  Hoff- 
man, 124  Tenn.  369,  137  S.  W.  490. 

23  Forsyth  v.  Barnes,  228  111.  326, 
81  N.  E.  1028,  10  Ann.  Cas.  710 :  Burr 
V.  Beckler,  264  111.  230,  106  N.  E.  206, 
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to  the  contrary,  it  will  be  presumed  to  have  been  made  and  deliv- 
ered at  the  place  stated  in  the  date.**  The  law  of  the  place  where 
a  note  is  made  and  payable  governs,  but  where  a  different  place 
of  payment  is  stated  in  the  note  the  law  of  such  place  usually  con- 
trols, at  least  as  to  most  matters,  including  the  matter  of  nego- 
tiability."    " 

§  1178.  Law  governing  liability  of  parties  to  bills  and 
notes.*® 

§  §  1 179, 1 180.  Necessity  of  demand  and  protest,  and  notice 
of  dishonor. — Although  there  is  some  conflict  among  the  au- 
thorities, the  prevailing  rule  seems  to  be  that  w-hile  the  law  of 
the  place  where  an  indorsement  is  signed  and  delivered  so  that 
it  becomes  a  contract  governs  the  validity  and  extent  of  the  con- 
tract and  hence  as  to  the  necessity  of  some  presentment,  protest 
and  notice  of  dishonor,  yet,  where  the  indorsement  is  made  in  one 
jurisdiction  and  the  note  is  made  payable  in  another,  the  law  of 
the  latter  jurisdiction  governs  as  to  the  manner  of  giving  and 
sufficiency  of  the  presentation,  protest  and  notice  of  dishonor.*^ 

§§1182,  1183,  1184.  Interest— Stipulation  as  to  rate- 
Good  faith." 

L.  R.  A.  1916A,  1049,  1054.  Ann.  Gas.  ing  note  stipulated  that  it  should  be 

1915D,  1132n,  1135;  American  School  governed  by  laws  of  state  where  ex- 

of    Osteopathy   v.    Turner,    143    Mo.  ecuted  and  not  where  payable:     Bell 

App.  416,   128  S.  W.  229.     See  also  v.  Riggs,  34  Okla.  834,  127  Pac.  427, 

Dodd  V.  Axle-Nut  Sign  Co.,  126  Ark.  41  L.  R.  A.  (N.  S.)  1111. 
14,  189  S.  W.  663.  ae  Guernsey  v.  Imperial  Bank,   188 

2*  Parks  V.  Evans,  5  Houst.  (Del.)  Fed.  300,  110  C.  C.  A.  278,  40  L.  R. 

576;    Bombolaski    v.    Newton    First  A.    (N.   S.)    Zll^  and  note;   Browns 

Nat.    Bank,    55    Ind.    App.    172,    101  Valley    State    Bank    v.    Porter,    232 

N.  E.  837,  103  N.  E.  422 ;  Finch  v.  Fed.  434,  146  C.  C  A.  428 ;  notes  in 

Calkins,    183   Mich.   298,   149  N.   W.  19  L.  R.  A.  (N.  S.)  665  and  in  Ann. 

1037.  Cas.  1915D,  1135. 

25  Kobey  v.  Hoffman,  229  Fed.  486,        2t  Guernsey  v.  Imperial  Bank,   188 

143   C.   C.   A.   554;   Tatum  v.   Com-  Fed.  300,  110  C  C  A.  278,  40  L.  R. 

mercial  Bank  &c.  Co.,  193  Ala.   120,  A.  (N.  S.)  2^1. 

69  So.  508 ;  Sykes  v.  Citizens'  Nat.  28  See  as  to  right  of  parties  to  select 
Bank,  78  Kans.  688,  98  Pac.  206,  and  stipulate  as  to  jurisdiction  by 
19  L.  R.  A.  ( N.  S. )  665  and  note ;  whose  laws  the  validity  and  construe- 
First  Nat.  Bank  v.  John  McGrath  &  tion  contract  shall  be  determined,  and 
Sons  Co.,  Ill  Miss.  872,  72  So.  701;  the  necessity  of  good  faith  rather 
American  Nat.  Bank  v.  Allen,  195  than  attempted  evasion  of  usury 
Mo.  App.  98,  190  S.  W.  947;  First  laws,  and  as  to  conflict  of  laws  gen- 
Nat.  Bank  v.  Fleitmann,  168  App.  erally  as  to  rate  of  interest  and 
Div.  75,  153  N.  Y.  S.  869;  Security  usury:  Midland  Sav.  &c.  Co.  v.  Hen- 
Trust  &c.  Bank  v.  Gleichmann  derson,  47  Okla.  693,  150  Pac.  868, 
(Okla.),  150  Pac.  908,  L.  R.  A.  1915F,  L.  R.  A.  1916D,  745,  and  extended 
1203.    But  see  where  mortgage  secur-  note. 
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CONFLICT   OF   LAWS 


[§   1187 


§  1185.  Insurance  contracts — Generally. — The  rule  that 
the  validity  of  a  contract  is  usually  determined  by  the  law  of  the 
place  where  the  contract  is  made  applies  to  insurance  contracts 
as  well  as  others,  and  this  is  the  place  where  the  final  act  neces- 
sary to  make  the  contract  binding  is  done.^®  And  it  has  been  held 
that  the  right  of  the  insured  to  assign  a  policy  of  which  his  wife 
is  the  beneficiary  is  to  be  determined  by  the  law  of  the  state  by 
which  the  contract  of  insurance  is  governed  rather  than  by  that 
of  the  state  in  which  the  assignment  is  made  where  the  right  to 
assign  it  is  denied  in  the  latter  state  on  the  ground  that  the  hus- 
band has  no  property  in  the  policy,  and  not  on  grounds  of  public 
policy,  and  the  insured  is  not  domiciled  in  such  state.'® 

§§1186,  1187.  Authority  of  agent— Policy  mailed  to 
agent  of  insurer. — Where  an  insurance  company  incorpo- 
rated in  one  state  does  business  by  mail  in  other  states,  although 
the  application  is  sent  to  the  home  office  and  the  certificate  or  pol- 
icy is  there  made  out  and  sent  to  the  applicant  in  another  state 
and  dues  and  assessments  are  paid  through  the  mail,  but  the  pol- 
icy is  payable  in  the  state  of  the  applicant's  residence,  it  is  held 
that  the  policy  is  governed  by  the  laws  of  the  latter  state.'^  But 
where  the  policy  or  certificate  expressly  provides  that  the  appli- 
cation is  made  and  the  policy  or  certificate  issued  by  the  insurance 
company  at  the  home  office  in  another  state,  it  is  governed  by  the 
law  of  that  state,  with  a  view  to  which  it  was  made.'^  And  where 
a  fire  insurance  policy  provides  that  to  be  valid  it  must  be  coun- 
tersigned by  an  agent  in  another  state  from  that  in  which  the 


••Northwestern  Mut.  Life  Ins.  Co. 
V,  McCue.  223  U.  S.  234.  56  L.  ed. 
419,  32  Sup.  Ct  220,  38  L.  R.  A. 
(N.  S.)  57;  Head  v.  New  York  Life 
Ins.  Co,  241  Mo.  403,  147  S.  W.  827 ; 
Lukcns  V.  International  Life  Ins.  Co., 
269  Mo.  574.  191  S.  W.  418  (place  of 
delivery) ;  Pringle  v.  Modern  Wood- 
men of  America,  87  Nebr.  548,  127 
N.  W.  876 ;  S.  M.  Smith  Ins.  Agency 
V.  Hamilton  Fire  Ins.  Co.,  69  W.  Va. 
129.  71  S.  E.  194.  See  also  Swing  v. 
Marion  Pulp  Co.,  47  Ind.  App.  199. 
53  N.  E.  1004  (where  oflfer  by  mail 
Md  acceptance  by  mail  contract  com- 
pleted when  and  where  letter  of  ac- 
ceptance is  mailed)  ;  Clarey  v.  Union 
Cent  Life  Ins.  Co.,  143  Ky.  540,  136 
S.  W.  1014,  33  L,  R.  A.  (  N.  S.)  881 ; 


Stone  V.  Old  Colony  St.  R.  Co.,  212 
Mass.  459,  99  N.  E.  218. 

80  Northwestern  Mut.  L.  Ins.  Co. 
V.  Adams,  155  Wis.  335.  144  N.  W. 
1108,  52  L.  R.  A.  (N.  S.)  275,  and 
note.  See  also  Western  Indemnity 
Co.  V.  Rupp,  147  Ky.  489,  144  S.  W. 
743.  But  compare  Wilde  v.  Wilde, 
209  Mass.  205,  95  N.  E.  295. 

*^Iowa  &c.  Traveling  Men's  Assn. 
V.  Ruge,  242  Fed.  762;  Haas  v.  Mut. 
Life  Ins.  Co.,  90  Nebr.  808,  134  N. 
W.  937,  Ann.  Cas.  1913B,  919,  and 
note  (contract  completed  in  state 
where  insured  resided  and  governed 
by  law  of  that  state  and  not  by  law 
of  state  of  home  officer  of  insurance 
company). 

s^Keatley   v.   Grand   Fraternity,   2 
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property  is  situated,  and  it  is  countersigned  by  such  agent  in  such 
other  state  and  then  mailed  to  the  insured  in  the  state  where  the 
property  is  situated,  the  poHcy  is  governed  by  the  law  of  the  state 
where  it  was  countersigned  by  the  agent." 

§  1188.  Delivery  and  pajrment  of  first  premium. — ^Where 
the  policy  provides  that  it  shall  not  be  valid  or  effective  until  pay- 
ment of  the  first  premium,  or  such  pa)nnent  and  delivery,  the 
place  where  this  occurs  is  the  place  where  the  contract  is  made 
and  the  law  of  such  place  governs." 

§  1189.  Parties  designating  state  whose  laws  are  to  gov- 
ern.— In  such  cases,  as  well  as  in  others,  the  parties  may 
usually  stipulate  as  to  the  place  according  to  the  law  of  which 
the  contract  shall  be  governed.**  But  such  a  stipulation  may  be 
defeated  in  whole  or  in  part  in  a  particular  case  where  the  appli- 
cation of  the  foreign  law  so  designated  would  be  contrary  to  the 
public  policy  of  the  forum  or  to  some  statute  of  the  place  where 
the  contract  is  made  or  to  some  limitation  in  the  charter  of  the 
insurer  company." 

§  1190.  Validity — ^Policy  usually  governed  by  law  of  the 
place. — ^The  general  rule  that  a  contract  is  to  be  construed 
according  to  the  law  of  the  place  where  it  is  made  or  to  be  per- 
formed applies  and  is  illustrated  in  many  insurance  cases.^ 


ar 


Boyce  (Del.)  511,  82  Atl.  294.     See  v.    Metropolitan    Life   Ins.   Co.,    175 

also  Stone  v.  Old  Colony  St.  R.  Co.,  Mo.    App.     130,     157     S.    W.     873 ; 

212  Mass.  459,  99  N.  E.  218  (contract  Haas  v.  Mutual  Life  Ins.  Co.,  90  Nebr. 

held  completed  at  home  office  and  law  808,  134  N.  W.  937,  Ann.  Cas.  1913B, 

of    that   state    governed)  ;    Stone   v.  919,  and  note. 

Penn  Van  &c.  R.  Co.,  197  N.  Y.  279,  "  Keatley  v.   Grand   Fraternity,   2 

90  N.  E.  843,  134  Am.  St.  879  (same).  Boyce  (Del.)  511,  82  Atl.  294;  Green 

But  compare  Head  v.  New  York  Life  v.   Security  Mut   Life  Ins.  Co.,    159 

Ins.  Co.,  241  Mo.  403,  147  S.  W.  827 ;  Mo.  App.  277,  140  S.  W.  325. 

Washington   Life  Ins.   Co.  v.   Love-  «8  Automobile  Ins.  Co.  v.  Guaranty 

joy  (Tex.),  149  S.  W.  398  (holding  Securities  Corp.,  240  Fed.  222;  State 

that  this  only  applies  to  its  construe-  Life  Ins.   Co.  v.   Westcott,   166   Ala. 

tion).  192,  52  So.  344;  Federal  Union  Sur- 

83  S.  M.  Smith  Ins.  Agency  v.  Ham-  ety  Co.  v.  Flemister,  95  Ark.  389,  130 

ilton  Fire  Ins.  Co.,  69  W.  Va.   129,  S.   W.   574;    Mui.d  v.   Rehanine,    51 

71  S.  E.  194.  Colo.   129,   117   Pac    159,   Ann.    Cas. 

3*  Northwestern  Mut.  Life  Ins.  Co.  1913A,     1243n ;     Southern  Mut     Aid 

V.  McCue,  223  U.  S.  234,  56  L.  ed.  Assn.  v.   Cobb,  60  Fla.   198,  53    So. 

419,  32  Sup.  Ct.  220,  38  L.  R.  A.  (N.  505. 

S.)  57;  Jefferson  v.  New  York  Life  »7  Northwestern  Mut.  Life  Ins.  Co. 

Ins.  Co.,  151  Ky.  609,  152  N.  W.  780 ;  v.  McCue,  223  U.  S.  234,  56  L.  cd. 

Davis  V.  New  York  Life  Ins.  Co.,  212  419.  32  Sup.  Ct.  220,  38  L.  R.  A.  (N. 

Mass.  310,  98  N.  E,  1043,  41   L.  R.  S.)  57;  Automobile  Ins.  Co,  v.  Guar- 
A.  (N.  S.)  250,  and  note;  Coscarella 
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§  1191.     Construction  and  rights  of  parties/^ 

§  1192.  Contracts  of  carriers. — The  law  of  the  place 
where  the  contract  for  shipment  of  goods  is  made  ordinarily 
governs  as  to  the  rights  and  obligations  created  thereunder  and 
the  interpretation  of  rights  arising  out  of  it.*®  But  the  rights 
and  liabilities  of  parties  to  an  interstate  railroad  shipment  depend 
on  the  governing  federal  legislation,  the  contract  made^  and  the 
common-law  rules  as  applied  in  the  federal  courts.*®  And  a  con- 
tract exempting  a  carrier  from  liability,  although  valid  when 
made,  will  not  be  enforced  in  Nebraska,  where  it  is  contrary  to 
the  laws  of  that  state,  in  an  action  for  personal  injuries  there 
caused.** 

§  1194,     Connecting  lines — American  rule/* 

§  1195.  Contract  tickets. — It  has  been  held  that  a  limita- 
tion of  liability  to  a  certain  amount  is  to  be  construed  according 
to  the  law  of  the  place  where  the  contract  is  made  unless  contrary 
to  the  law  or  public  policy  of  the  forum."  But  it  has  also  been 
held  that  where  a  ticket  limiting  liability  for  baggage  is  purchased 

anty  Securities  Corp^  240  Fed.  222.  New  York  &c.  R.  Co.,  225  Mass.  235, 

See  ante  S  1185.    St.  Francis  Box  &c.  114  N.  £.  297.    And  see  as  to  effect 

Co.  V.  Perry  &  Co.,  125  Ark.  413,  189  of  Carmack  amendment  on  state  reg- 

S.  W.  47  (if  valid  where  made  will  ulations  as  to  limiting  liability,  notes 

be  held  valid  in  another  state)  ;  Un-  in  50  L.  R.  A.  819,  Ann.  Cas.  1915D, 

ion  Cent  Life  Ins.  Co.  v.  Barnes,  175  612 ;  1912B,  672 ;  also  Lynch  v.  South- 

Ky.  364,   194  S,  W.  339.     Compare  ern  Exp.  Co.,   18  Ga.  App.  761,  90 

Continental     Ins.     Co.     v.      Perry  S.  E.  655;  Sweetser  v.  Chicago  &c. 

(Tenn.),  197  S.  W.  487.  R.  Co.,  196  111.  App.  623;  Atchison 

"Northwestern  Mut.  Life  Ins.  Co.  &c.  R.  Co.  v.  Smyth  (Tex.  Civ.  App.), 

V.  McCuc.  223  U.  S.  234,  56  L.  ed.  189  S.  W.  70. 

419,  32  Sup.  Ct  220,  38  L.  R.  A.  (N.  *i  Maucher  v.  Chicago  &c  R.  Co., 

S.)  57;  Wilde  v.  Wilde,  209  Mass.  100  Nebr.  237,  159  N.  W.  422  (also 

205,  95  N.  E.  295.     See  also  Millar  holding  that  a  release  by  circus  em- 

V.  Hihon,  189  Mich.  635,  155  N.  W.  ployes  operating  a  circus  train  was 

574;  Hays  v.  King,  44  Okla.  180,  143  governed  by  the  Nebraska  law  and 

Pac  1142;  State  Bank  v.  King,  244  not  by  the  (Carmack  amendment).  But 

Pa.  29.  90  AtL  453.  compare  Nevill  v.  Gulf  &c.  R.  Co. 

"Model  Mill  Co.  v.  Carolina  &c.  (Tex.  Civ.  App.),  187  S.  W.  388. 

R.  Co.,  136  Tenn.  211,  188  S.  W.  936.  *»  See  generally  note  in  52  L.  R.  A. 

*« Cincinnati  &c.  R,  Co.  v.  Rankin,  (N.   S.)    858;   Ann.   Cas.   1915B,  80 

241  U.  S.  319.  60  L.  ed.  1022,  36  Sup.  (liability  of  initial  carrier  under  Car- 

Ct  555,  L.  R.  A.  191 7 A,  265,  and  note;  mack  amendment)  ;  Ann.  Cas.  1916A. 

Chicago  &C.  R.  Co.  v.  Paden  (Okla.),  49J  (liability  of  passenger  carrier  sell- 

162  Pac  727.     See  also  Atchison  &c.  ing  through  ticket  for  acts  and  neg- 

R.  Co.  V.  Harold,  241  U.  S.  371,  60  ligence  of  connecting  carriers). 

L  cd.  1050,  36  Sup.  Ct  665 ;  Chesa-  *»  Robert  v.  Chicago  &c  R.  Co.,  148 

peakc  &C.   R.   Co.   v.   Jordan    (Ind.  Mo.  App.  96^  127  S.  W.  925. 
App.),  114  N.  £.  461;  Aradalon  v. 
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in  one  country  but  the  contract  of  carriage  is  to  be  performed  in 
another,  the  validity  and  effect  of  such  stipulation  is  to  be  deter- 
mined according  to  the  law  of  the  latter  country.**  Ordinarily, 
however,  it  is  held  that  the  place  where  the  ticket  is  purchased 
is  the  place  of  contract  and  that  the  law  of  such  place  governs.** 
Where  a  certificate  purchased  in  Massachusetts  for  ocean  passage 
was  exchanged  for  a  ticket  in  England,  the  contract  of  carriage 
was  made  in  England.** 

§  1196.  Maritime  contracts. — The  law  of  the  United 
States  will  be  applied  and  enforced  by  the  federal  courts  in  a  pro- 
ceeding by  the  owner  of  a  foreign  vessel  sunk  in  a  collision  with 
an  iceberg  on  the  high  seas  for  the  limitation  of  liability  author- 
ized by  such  law  and  admiralty  rules.*^ 

§  1197.     Contracts  of  affreightment** 

§•1198.  Contracts  of  telegraph  company. — The  rule  as  to 
damages  obtaining  in  the  state  where  the  contract  is  made  gen- 
erally controls  in  an  action  for  breach  thereof,  when  not  con- 
trolled by  act  of  congress  ;*°  but  where  a  telegram  was  sent  from 
Vermont  to  Kansas,  and  the  receiver  thereof  was  to  pay  and  did 
pay  the  charges,  it  was  held  that  his  right  to  damages  for  delay 
was  governed  by  the  laws  of  Kansas,  except  as  modified  by  act  of 
congress.*^®  The  act  of  congress  of  June  18,  1910,  supersedes 
state  laws  as  to  interstate  business  of  telegraph  companies.*^ 

§  1199.  Remedies — ^Lex  fori — Generally. — Although  the 
lex  fori  governs  as  to  method  of  procedure  and  matters  affecting 
the  remedy  generally,  it  is  the  general  rule  that  a  contract  which 

**  Brown  v.  Canadian  Pac.  R.  Co.,  *«  See  ante  §  1192. 

4  Manitoba  396.  *»  Western     Union     Tel.     Co.     v. 

*5  Pittsburg   &c.    R.   Co.   v.    Grom,  Favish   (Ala.),  71  So.  183;  Western 

142  Ky:  51,  133  S.  W.  977:  El  Paso  Union  Tel.  Co.  v.  Smith  (Tex.  Civ. 

&c.  R.  Co.  v..  London.  58  Tex.  Civ.  App.),  188  S.  W.  702. 

App.  397,  124  S.  W.  744;  Galveston  so  Bailey   v.    Western    Union    Tel. 

&c.  R.  Co.  v.  Wiseman   (Tex.),  136  Co.,  97  Kans.  619,  156  Pac  716^  160 

S.   W.   793.     See   also    Pennsylvania  Pac.  985. 

Co.  v.  O'Connell,  84  Ohio  St.  218,  95  si  Western  Union  Tel.  Co.  v.  Show- 

N.  E.  nz,  Ann.  Cas.  1912C,  540,  and  ers     (Miss.),    IZ    So.  276;   Western 

note.  Union  Tel.  Co.  v.  Bank  of  Spencer 

*fi  Secoulsky  v.  Oceanic  Steam  Nav.  (Okla.),     156    Pac.     1175;    Western 

Co.,  223  Mass.  465,  112  N.  E.  151.  Union  Tel.  Co.  v.  Orr  (Okla.),   158 

*^  Oceanic  Steam  Nav.  Co.  v.  Mel-  Pac.   1139;  Western  Union  Tel.  Co. 

lor,  233  U.  S.  718.  58  L.    ed.  1171,  34  v.  Boiling  (Va.),  91  S.  E.  154. 
Sup.  Ct.  754,  L.  R.  A.  1916B,  637,  and 
note. 
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is  valid  where  made  and  to  be  performed  is  valid  everywhere  and 
will  be  enforced  in  another  state  unless  contrary  to  good  morals 
or  the  statute  or  public  policy  of  the  state  where  it  is  sought  to  be 
enforced." 

§§  1200,  1201.  Lex  fori  governs  as  to  remedy — Rule  ap- 
plied.— The  rule  that  the  law  of  the  forum  governs  as  to  the 
remedy  is  well  settled  and  has  been  applied  to  various  questions 
affecting  the  remedy.  Thus,  rules  of  the  forum  as  to  evidence  and 
its  admissibility  control,"  and  the  general  doctrine  is  applied  to 
many  other  questions  affecting  the  remedy  and  mode  of  proce- 
dure." ' 

§  1202.  When  forum  will  refuse  to  enforce  contract. — 
Where  a  contract  is  void  under  the  governing  laws  of  the  place 
where  it  is  made  it  will  not  be  enforced  in  another  state  even 
though  it  would  have  been  valid  if  made  in  the  latter  state.^*  And 
a  contract,  even  if  valid  where  made,  will  not  be  enforced  in  an- 
other state  in  which  it  is  void  under  a  statute  or  contrary  to  the 
public  policy  of  such  state.' 
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"Halloran  v.  Jacob  Schmidt  Brew-  R.  Co.,  219  Mass.  351,  107  N.  E.  60; 
ing  Co.  (Minn.),  162  N.  W.  1082,  L.  McAdow  v.  Kansas  City  &c.  R.  Co. 
R.  A.  1917E,  ni\  Klein  v.  Keller,  42  (Mo.),  164  S.  W.  188;  Clark  v.  First 
Okla.  592,  141  Pac.  1117,  Ann.  Cas.  Nat.  Bank  (Okla.),  157  Pac.  96;  ante 
1916D,  1070,  and  note;  Marx  v.  Hef-  §§  1137,  1138,  1139.  See  also  Mea- 
ner, 46  Okla.  453,  149  Pac.  207.  Where  cham  v.  Jamestown  &c.  R.  Co.,  211  N. 
the  law  of  the  place  of  contract  and  Y.  346,  105  N.  E.  653,  Ann.  Cas.  1915C, 
performance  deals  with  the  sub-  851.  But  compare  as  to  burden  of 
stantive  liability  of  a  party  to  a  con-  proof  and  the  like  under  Federal  Em- 
tract  which  is  sought  to  be  enforced  ployer's  Liability  Act,  Central  Vt.  R. 
in  another  jurisdiction,  a  limitation  Co.  v.  White,  238  U.  S.  507,  59  L.  ed. 
on  such  liability  imposed  by  the  law  1433,  35  Sup.  Ct  865,  Ann.  Clas.  1916B, 
of  the  former  place  will  be  enforcqjd  252. 

in  the  forum  unless  contrary  to  pub-  ^^  Burr  v.  Beckler,  264  111.  230,  106 

lie  policy :    Hinkly  v.  Freick,  86  N.  N.  E.  206,  L.  R.  A.  1916A,  1049,  and 

J.L281,90Atl.  1108.  One  who  invokes  note,    Ann.    Cas.    1915D,    1132,    and 

the  doctrine  of  comity  between  states  note ;    Orr    Admr.    v.    Orr,    157    Ky. 

must  prove  that  the  contract  is  a  for-  570.  163  S.  W.  757. 

cign    contract    contemplated   by   the  '*  Grosman    v.    Union    Trust    Co., 

doctrine:    Hare  v.  Young.  26  Idaho  228    Fed.    610,    143    C.    C.    A.    132; 

682,  146  Pac.  104.  Burrus    v.    Witcover,    158    N.    Car. 

"Kansas  City  So.  R.  Co.  v.  Leslie,  384.  74  S.  E.  11,  39  L.  R.  A.  (N.  S.) 

112  Ark.  305,  167  S.  W.  ^,  Ann.  Cas.  1005.    A  contract  which  is  illegal  or 

1915B,  834,  and  note;   Malcom   Sav.  contrary  to  a  state  statute  and  illegal 

Bank  v.  Cronin,  80  Nebr.  228,  114  N.  for  that  reason  will  not  be  enforced 

W.  158.  116  N.  W.  150.  no  matter  whether  it  is  entered  into 

**Brinkraeier  v.  Missouri  Pac.  R.  within  or  without  the  state:  Stand- 
Co.,  224  U.  S.  268,  56  L.  ed.  758,  32  ard  Fashion  Co.  v.  Grant,  165  N.  Car. 
Sup.  Ct.  412;  Corbett  v.  Boston  &a  453,  81  S.  E.  606. 
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§  1203.     Foreign  laws  not  judicially  noticed/^ 

^7  In  an  action  in  Missouri  on  an  furnishes  prima  facie  the  rule  of  de- 
Iowa  contract,  where  there  is  neither  cision,  and  a  party  who  sedcs  the 
proof  nor  ground  for  presumption  as  benefit  of  the  lex  loci  contractus  must 
to  the  law  of  Iowa,  the  Missouri  aver  and  prove  it:  Fish  v.  Delaware 
court  will  apply  the  law  of  Missouri :  &c  R.  Co.,  158  App.  Div.  92,  143  N. 
Davis  V.  McColl,  179  Mo.  App.  198,  Y.  S.  365. 
166  S.  W.  1113.  The  law  of  the  forum 
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CHAPTER  XXX 


STATUTE  OF  FRAUDS 

§  1213.  Construction  of  statute. — ^The  statute  of  frauds  is 
not  construed  so  as  to  have  a  retroactive  effect,  and  the  Michigan 
statute  of  1913  requiring  a  contract  for  commissions  in  regard  to 
real  estate  to  be  in  writing  does  not  affect  a  contract  already 
niade  and  existing  when  it  took  effect.^ 

§  1214.  Operation  and  effect  of  statute  generally — ^Exe- 
cuted contracts. — ^The  statute  does  not  apply  to  executed 
contracts.* 

§  1215.  Effect  on  verbal  agreements. — ^The  effect  of  the 
statute  on  oral  contracts  is  to  prevent  them  from  being  enforced, 
where  it  is  applicable,  by  barring  the  remedy  or  excluding  oral 
evidence,  and  not  to  make  them  void  or  illegal;  and  if  the  con- 
tract is  carried  out,  or  the  parties  choose  to  perform  it,  the  statute 
does  not  affect  the  transaction  so  far  as  concerns  the  legal  effect 
and  consequences  arising  from  such  execution  or  performance.^ 

1  Collin  V.  Kittelberger,  193  Mich,  where  parties  have  carried  out  an  oral 

153,  159  N.  W.  482.  agreement  to  convey  land  and  pay- 

*  Smith-Powers     Logging     Co.     v.  ment  of   purchase-price   is   the   only 

feernitt,  237  Fed.  570,   150  C.  C.  A.  thing  to  be  done:     Grayson  v.  Gray- 

452  (oral  agreement  creating  interest  son   (Mo.    App.),    190     S.    W.    930. 

in   land   not   affected   by   statute   of  Where,  in  pursuance  of  a  parol  agree- 

frauds   when   carried   into   effect   by  ment,    conveyed    land    is   transferred 

parties)  ;  Hansen  v.  Uniform  Seam-  in  consideration  of  nursing,  etc.,  the 

less  Wire  Co.,  243   Fed.   177;    Spal-  deed  is  not  void  because  the  grantor, 

ding  V.  White,  184  111.  App.  217 ;  Dou-  under    statute   of    frauds,    could   not 

bet  V.  Doubet,  186  III.  App.  316 ;  Gag-  have  been   compelled   to   execute   it : 

non  V.  Baden  &c.  Spring  Co.,  56  Ind.  Houston  v.  Ritchie  (Tex.  Civ.  App.), 

App.  407,  105  N.  E.  512;  McDanicls  191  S.  \y.  362.     See  also  where  the 

v.  Harrington,  80  Ore.  628,  157  Pac.  parties    intended    to    reduce    contract 

1068.    See  also  Shipley  v.  Shipley,  274  for  sale  of  logs  to  writing  without 

III.  506,  113  N.  E.  906  (deed  destroyed  signing  formal  writing,  but  logs  were 

before  recorded).    But  compare  Car-  delivered   and   paid   for:    Hughes  v. 

lock  v.  Johnson,  165  Wis.  49,  160  N.  Eastern  R.  &c  Lumber  Co.,  93  Wash. 

W.  1053.    An  antenuptial  contract  by  558.  161  Pac.  343. 

^  man  to  make  a  woman  his  bene-  ^  Gagnon  v.  Baden  &c.  Springs  Co., 

?^ary  in  an  insurance  policy  is  exe-  56    Ind.    App.    407,    105    N.    E.    512 ; 

r^ted  by  their  marriage  and  insertion  Grayson  v.  Grayson  (Mo.  App).  190 

/f   her  name  as  beneficiary,  and  the  S.  W.  930;  Edwards  v.  Old  Settlers* 

/tatute  of    frauds   is  not  applicable:  Assn.    (Tex.   Civ   App.),    166   S.  W. 

Freitas  v.  Freitas,  31   Cal.   App.   16.  423   (not  void  but  only  prevents  en- 

159   Pac  611.    Statute  does  not  apply  foi-cement). 
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§    1216]  CONTRACTS  [1    Supp. 

And  where  the  instrument  sought  to  be  enforced  is  in  writing,  as 
the  statute  requires,  the  statute  does  not  apply  even  though  the 
instrument  was  given  in  pursuance  of  an  oral  agreement  which 
could  not  have  been  enforced  because  within  the  statute  as  an 
agreement  to  pay  the  debt  of  another.*  So,  the  courts  generally 
refuse  to  permit  the  statute  to  be  used  as  an  engine  of  fraud,  and 
a  party  can  not  successfully  invoke  it  to  take  advantage  of  his 
own  fraud/  But  the  statute  applies  to  protect  a  defendant  in  an 
action  upon  a  parol  contract  to  buy  land  where  his  promise  to  buy 
and  the  plaintiff's  agreement  to  sell  are  still  executory.*  So  the 
statute  prevents  the  maintenance  of  an  action  for  specific  per- 
formance of  a  verbal  agreement  for  the  sale  of  land  or  for  dam- 
ages for  breach  of  the  contract/  and  a  court  of  law  will  not  give 
damages  for  breach  of  an  oral  agreement  to  make  a  written  con- 
tract where  such  agreement  is  within  the  statute.* 

§  1216.  Operation  and  effect — Quasi  and  implied  con- 
tracts.— ^The  statute  of  frauds  does  not  apply  to  quasi  or  im- 
plied contracts  raised  by  the  law  and  parties  have  often  been  held 
entitled  to  recover,  where  services  had  been  performed  or  benefits 
received,  on  the  theory  of  quasi  or  implied  contract,  even  where 
the  performance  or  situation  was  not  such  as  to  take  the  express 
contract  out  of  the  statute.® 

§  1217.  Statutes  generally  held  to  affect  remedies. — ^The 
general  rule  is  that  the  statute  of  frauds  affects  only  the  remedy 
and  does  not  make  parol  contracts  within  the  statute  absolutely 
void.^^ 

^  Delaney  v.  McNeil,  195  III  App.  315 ;  Matousek  v.  Quirici,  195  111.  App. 

524.  391;    Macurda  v.    Fuller,   225   Mass. 

« Wright    V.    Cline,    172    Ky.    514,  341,  114  N.  E.  366  (value  of  land  re- 

189  S.  W.  425;   First  ^at.   Bank  v.  covered  when  conveyed  on  oral  trust 

LaFayette   Trust   Co.,   85   Misc.   341,  which  was   unenforcible  under   stat- 

148  N.  Y.  S.  491.     See  also  Shipley  ute)  ;  Boulanger  v.  Churchill,  86  N. 

V.  Shipley,  274  III.  506,  113  N.  E.  906.  J.  Eq.  96,  97  AtL  947   (remedy    on 

^  Poe  V.  Smith,  172  N.  Car.  (}!,  89  quantum  meruit  and  not  on  oral  con- 

S.  E.  1003.  tract  where  part  performance  of  serv- 

^  Kilday  v.  Schancupp.  91  Conn.  29,  ices  not  such  as  to  take  out  of  stat- 

98  Atl.  335,  L.  R.  A.  1917A,  151.  ute). 

8  Clark  V.  Bradford  Gas  &  Power       "  Wood  v.  Lett,  195  Ala.  601,  71 

Corp.   (Del.),  98  Atl.  368.  So.  177;  Gagnon  v.  Baden  Lick  &c. 

»  Matt  J.  Ward  Co.  v.  Goelet,  230  Springs  Co.,  56  Ind.  App.  407,  105  N. 

Fed.  979,  145  C.  C.  A.  173;  Weinhard  E.  512;  ante  §  1215. 
V.    Thompson   Estate    Co.,   242   Fed. 

I 
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2  Ell.  Cont.]  STATUTE   OF   FRAUDS  [§    1223 

§§  1218,  1219.  Defense  of  statute  personal — When  may 
be  invoked  by  third  person. — The  defense  of  the  statute  of 
frauds  is  a  personal  defense,  and  can  not  be  made,  as  a  rule,  by 
strangers  who  are  neither  parties  nor  privies  to  the  contract/^ 

§  1220.  Waiver  of  statute. — A  party  entitled  to  the  pro- 
tection of  the  statute  of  frauds  may  waive  it,^^  and  this  may  be 
done  impliedly,  by  performance  or  by  failing  to  invoke  it,  or  the 
like,  as  well  as  expressly.**  But,  while  the  conduct  of  a  defendant 
in  performing  an  oral  contract  for  the  purchase  of  grain  of  the 
value  of  more  than  five  hundred  dollars  will  constitute  a  waiver 
of  the  statute  of  frauds  as  to  such  contract,  this  does  not  operate 
as  a  waiver  of  the  statute  as  a  defense  in  an  action  for  breach  of 
another  oral  contract.** 

§§  1221-1223.  Conflict  of  law — Law  of  forum — Lex  loci 
contractus — ^Law  of  place  of  performance. — As  a  general 
rule,  at  least  where  the  contract  does  not  relate  to  realty,  the  stat- 
ute of  frauds  of  the  forum  will  be  applied  in  those  states  in  which 
it  is  regarded  as  merely  affecting  the  remedy."  But  there  is  much 
conflict  among  the  decisions  and  some  courts  hold  that  the  statute 
of  the  place  of  contract,  especially  if  it  be  also  the  place  of  per- 
formance, enters  into  the  contract,  and  affects  the  substance  so 
that  if  the  contract  is  valid  there  it  should  be  enforced  in  the 
courts  of  a  sister  state  even  if  not  evidenced  as  required  by  the 
law  of  the  forum.**  There  is  also  some  conflict  among  the  au- 

"  Ex  parte  Banks,  185  Ala.  275,  64        i*  Webster-Tapper   Co.   v.   Eastern 

So.  74;  General  Bonding  &c.  Ins.  Co.  Hay  Co.    (R.   I.),  98  Atl.  50.     And 

V.  McCurdy    (Tex.   Civ.   App.),    183  parol  waiver,  by  a  surety  of  a  provi- 

S.  W.  796;  Schuiz  v.  Buckeye  Lum-  sion  in  a  contractor's  bond  as  to  the 

ber  Co.,  94  Wash.  520,  162  Pac.  588.  time    within     which     suit    must    be 

But  see  Kent  v.  Ellis,  31  Can.  S.  C.  brought  is  not  binding  when  the  bond 

110,  2  B.  R.  C.  721.  itself  is  required  by  the  statute  to  be 

"El  Dorado   Ice  &c.   Mill   Co.  v.  in  writing:   Wainwright  Trust  Co.  v. 

Kinard,  96  Ark.  184,  131  S.  W.  460;  United  States  Fidelity  &c.  Co.  (Ind. 

S.  H.  Kress  v.  Moscowitz,  105  Ark.  App.),  114  N.  E.  470. 
638,   152   S.   W.   298 ;    Domeracki   v.        "  C.  W.  Rantoul  Co.  v.  Claremont 

Janikowski,  255  111.  575,  99  N.  E.  579;  Paper  Co.,  196  Fed.  305,  116  C.  C.  A. 

Bailey  v.  Henry,  125  Tenn.  390.  143  125 ;  Boone  v.  Coe,  153  Ky.  233,  154 

S.  W.  1124;  Campbell  v.  O'Neill,  69  S.  W.  900.  51  L.  R.  A.  (N.  S.)  907, 

W.  Va.  459,  72  S.  E.  732.  and  note ;  Marvel  v.  Marvel,  70  Nebr. 

"Oilman  v.  McDaniel,  177  Iowa  498,  97  S.  W.  640,  113  Am.  St.  792; 
/6, 158  N.  W.  459 ;  Henry  v.  Hilliard,  Exchange  Bank  v.  McMillan,  76  S. 
155  N.  Car.  372,  71  S.  E.  439,  49  L.  Car.  561,  57  S.  E.  630. 
R.  A.  (N.  S.)  1;  Harn  v.  Patterson  i^  Halloran  v.  Jacob  Schmidt  Brew- 
(Okla.),  160  Pac.  924.  Many  of  the  ing  Co.  (Minn.),  162  N.  W.  1082,  L. 
cases  cited  in  last  preceding  note  are  R.  A.  1917E,  711  (citing  and  review- 
to  same  effect.  ing  cases  on  both  sides). 
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§    1224]  CONTRACTS  [1    Supp. 

thorities  in  regard  to  what  law  governs  as  between  that  of  the 
place  of  contract,  that  of  the  place  of  performance  and  that  of 
the  place  where  the  property  is  located. ^^ 

§  1224.  How  statute  must  be  invoked. — Where  the  fact 
that  the  contract  is  within  the  statute  appears  on  the  face  of  the 
complaint  a  demurrer  is  available,"  but  the  defense  of  the  statute 
can  not  be  thus  raised  unless  it  does  so  appear. *•  In  such  case  the 
defendant  may  invoke  the  statute  by  special  answer  pleading  it,*** 
or,  in  most  jurisdictions,  by  a  general  denial*^  The  reason  for 
this  rule  as  to  the  effect  of  the  general  denial  is  that  it  requires 
the  plaintiff  to  prove  a  valid  contract.  If  the  question  is  not 
raised  in  any  of  these  ways,  and  no  objection  is  made  to  the  ad- 
mission of  the  contract  in  evidence,  the  defense  of  the  statute 
of  frauds  is  generally  regarded  as  waived.'* 

"  Maylink  v.  Rhea,  123  Iowa  310,  Carr.  28  R.  I.  554,  68  AtL  582 ;  Good- 

98  N.  W.  779  (place  where  land  situ-  rich  v.  Rogers,  75  Wash.  212,  134  Pac 

ated)  ;  Games  v.  Frazicr  (Ky.),  118  947   (where  complaint  sets  out  con- 

S.  W.  998  (place  of  performance  and  tract  not  apparently  within  statute)  ; 

not   where  contract  made)  ;   Howell  notes  in  Ann.  Cas.  1912D,  47,  49  L- 

V.  North,  93  Nebr.  505,  140  N.  W.  779  R.  A.  (N.  S.)   11.   Or  by  denial  of 

(place  where  land  situated  and  con-  the  contract:   Owen  v.  Riddle,  81  N. 

tract  to  be  performed  and  not  law  of  J.    L.    546,   79   Atl.   886,    Ann.    Cas. 

former)  ;  Callaway  v.  Prettyman,  218  1912D,  45;  Altoona  Portland  Cement 

Pa.  293,  67  Atl.  418   (place  of  con-  Co.  v.  Buibank.  44  Okla.  75,  143  Pac. 

tract)  ;  D.  Canale  &  Co.  v.  Pauley  &c.  847 ;     McClanahan    v.    Otto-Marmet 

Cheese  Co.,  155  Wis.  541.  145  N.  W.  Coal  &c.  C:o.  (W.  Va.),  82  S.  E.  752; 

372   (place  where  contract  made  and  note  in  49  L.  R.  A.  (N.  S.)  16.   The 

not  where  goods  delivered).  general  rule  is  thus  stated  in  a  rc- 

18  Clinton    Sugar    Refining   Co.    v.  cent  case :   "The  party  to  be  chargred 

Horras,  176  Iowa  706,  158  N.  W.  602 ;  may  simply  deny  the  contract  alleged, 

Magee  v.  Fish,  175  App.  Div.  125,  161  or  deny  it  and  set  up  a  different  con- 

N.  Y.  S.  1057;  Cushing  v.  Monarch  tract,  and  avail  himself  of  the  stat- 

Timber  Co.,  75  Wash.  678,  135  Pac  ute,  without  pleading  it,  by  objecting 

660,  Ann.  Cas.  1914C,  1239n ;  note  in  to  the  evidence ;  or  he  may  admit  the 

49  L.  R.  A.  (N.  S.)  7.  contract  and  plead  the  statute,  and  in 

^^  Reilly  v.  Woolbert  (Ala.),  72  So.  either  case  the  contract  can  not  be 

10;  Kinney  v.  Kinney  (Ga.  App.),  93  enforced":   Henry  v.  Hilliard,  155  N. 

S.  E.  496;  Lasher  v.  McDennott,  173  Car.  372,  71  S.  E.  439,  49  L.  R.  A.  (N. 

App.  Div.  79,  158  N.  Y.  S.  708.  Some  S.)  1.  9. 

courts  hold  that  where  the  contract        22Giijnan  v.  McDaniels,  177  Towa 

thus   appears   within   the   statute   its  76,  158  N.  W.  459 ;  Henry  v.  Hilliard, 

benefit  can  be  obtained  by  motion  on  155  N.  Car.  372,  71  S.  E.  439,  49  L. 

the  trial  to  dismiss:    Magee  v.  Fish,  R.  A.  (N.  S.)  1,  and  note  on  24.   See 

175  App.  Div.  125,  161  N.  Y.  S.  1057.  also  Jennings  v.  Augir.  215  Fed.  658 ; 

20  Mendel  v.  Miller,  134  Ga.  610.  68  Healy  v.  Obear,  29  Cal.  App.  696.  157 
S.  E.  430;  note  in  49  L.  R.  A.  (N.  Pac.  569,  570.  The  statute  must  be 
S.)  27.  pleaded  in  defense,  unless  the  plain- 

21  Sprague  v.  Hozie,  155  Mich.  30,  tiff's  pleadings  are  in  such  form  as  to 
118  N.  W.  497,  19  L.  R.  A.  (N.  S.)  advise  the  defendant  of  the  precise 
874,  130  Am.  St.  558;  Render  v.  Lil-  nature  of  the  claim:  Shaffer  v.  Na- 
lard   (Okla.),  160  Pac.  705;  Carr  v.  toma  Farm,  195  III  App.  97. 
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§  1226.    Fourth  section — ^Promises  by  executors  and  ad- 
ministrators.^ 


§§  1227i  1228.  Fourth  section — ^Promise  to  answer  for 
debt  of  another. — ^An  original  promise  is  not  within  this 
clause  of  the  statute,  but  a  collateral  promise  to  answer  for  the 
debt  or  default  of  another  is  within  the  statute,  if  not  in  writing, 
and  can  not  be  enforced.**  This  is  the  general  rule,  but  there  is 
some  conflict  among  the  authorities  in  applying  it,  and  the  ques- 
tion usually  depends  very  largely  upon  the  intention  of  the  par- 
ties. If  the  promisor  receives  no  benefit  and  the  person  whose 
debt  he  promises  to  pay  remains  liable  the  promise  is  within  the 
statute  and  unen forcible,"  but  if  the  promise  is  merely  to  pay  his 
own  debt,"*  or  if  the  credit  is  given  in  the  first  instance  to  the 
promisor,*^  or  the  promise  is  upon  a  new  consideration  moving 
to  the  promisor  and  beneficial  to  him,  the  promise  is  not,  ordi- 
narily, within  the  statute,*®  but  the  intention  of  the  parties  is  im- 
portant and  generally  controlling  in  determining  the  question.** 

§  1229.  Necessity  for  a  subsisting  binding  obligation. — If 
there  is  no  subsisting  legal  obligation  on  the  part  of  the  person 


**Hannan  v.  Dreckman,  182  111. 
App.  146  (verbal  agreement  by  ad- 
ministrator on  distribution  to  sell  a 
mortgage  and  pay  portion  of  pro- 
ceeds to  certain  heirs  not  within 
statute) ;  Gabbert  v.  Evans  (Mo. 
App.),  166  S.  W.  635  (promise  by 
executrix  who  was  sole  beneficiary  to 
pay  attorneys  individually  employed 
by  her  to  defend  claim  an  original 
promise  and  not  within  statute).  See 
note  in  Ann.  Cas.  1913C,  396,  as  to 
construction  of  this  clause  of  the 
statute. 

»*Frohardt  v.  Duff,  156  Iowa  144, 
135  N.  W.  609.  Ann.  Cas.  1915B,  254, 
255;  Fairbanks  v«  Barker  (Maine). 
97  Atl  3  (also  stating  tests  as  to 
when  promise  is  original  and  when 
collateral)  ;  Peele  v.  Powell,  156  N. 
Car.  553,  73  So.  234;  note  in  15  L. 
R.  A.  (N.  S.)  214.  See  also  Gui- 
marin  v.  Southern  Life  &  Trust  Co., 
106  S.  Car.  37,  90  S.  E.  319. 

"Brinkley  Car  Works  &c.  Co.  v. 
Cook,  110  Ark.  325,  161  S.  W.  1065 
(promise  to  pay  pre-existing  debt 
with  no  new  consideration  collateral 
and  within  statute)  ;  Conti  v.  John- 


son (Vt),  100  Atl.  874;  Mankin  v:* 
Jones.  63  W.  Va.  373,  60  S.  E.  24*, 
15  L.  R.  A.  (N.  S.)  214  (promise 
within  statute  where  original  debtor 
remains  liable);  post  §§  1229.  1243. 

*«  Mitchell  V.  Davis  (Mo.  App.), 
190  S.  W.  357;  post  §  1235. 

27  Shepherd  v.  Butcher  Tool  &c. 
Co.  (Ala.),  73  So.  498;  Cordray  v. 
James,  19  Ga.  App.  156,  91  S.  E.  239 ; 
Sprick  Bros.  Invest.  Co.  v.  Whipple, 
33  S.  Dak.  287,  145  N.  W.  559 ;  post 
§§  1236,  1237. 

28Brinkley'Car  Works  &c.  Co.  v. 
Cook,  110  Ark.  325,  161  S.  W.  1065; 
Tremayne  v.  McCaskey  Register  Co., 
181  111.  App.  398;  Munroe  v.  Mundy, 
164  Iowa  707,  146  N.  W.  819 ;  Enter- 
prise  Trading  Co.  v.  Bank  (Tex. 
Civ.  App.),  167  S.  W.  296;  post  § 
1234. 

2»Waldock  V.  First  Nat.  Bank,  43 
Okla.  348,  143  Pac.  53 ;  Security  Bank 
NotQ  Co.  V.  Shrader,  70  W.  Va.  475. 
74  S.  E.  416,  Ann.  Cas.  1914A.  488; 
post  §  1240.  See  also  note  in  15  L. 
K.  A.  (N.  S.)  214-225  on  entire  sub- 
ject, and  especially  as  to  controlling 
effect  of  intention. 
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for  whom  the  promise  is  made  it  is  not  within  the  statute,^**  but 
where  a  father  on  being  asked  by  a  merchant  whether  he  should 
give  the  former^s  son  any  more  credit,  told  the  merchant  to  sell 
him  anything  within  reason  and  he,  the  father,  would  take  care 
of  it,  and  the  merchant  made  such  sales  and  charged  them  to  the 
son,  it  was  held  that  the  father  could  not  be  held  under  the  stat- 
ute because  the  relation  of  debtor  and  creditor  existed  between 
the  son  and  the  merchant.** 

§§  1231,  1232.     Original  and  collateral  promises.— -Tests 

for  determining  when  the  promise  is  original  and  when  collateral 
have  already  been  stated.*^  Illustrative  cases  are  also  considered 
in  subsequent  sections,  but  many  others  may  also  be  cited.'* 

§  1233.  Original  promises — ^Payment  out  of  pi?operty  of 
debtor. — An  agreement  by  a  bank  to  pay  a  note  left  for  col- 
lection, out  of  insurance  money  belonging  to  the  maker,  after  the 
bank's  claims  were  satisfied,  is  not  within  the  statute,"*  and  the 
same  has  been  held  as  to  the  promise  of  a  bank  to  pay  a  check  out 
of  property  belonging  to  the  payee.** 

§  1234.  Original  promises — ^New  consideration  moving  to 
promisor. — A  new  and  valid  consideration  moving  to  the 
promisor  will  generally  make  his  promise,  based  thereon,  an  orig- 
inal promise  not  within'the  statute.**  But  an  oral  agreement  to 

80  Fox  V.  Laney  (S.  Car.).  92  S.  E.  v.  Robbms  (Mont),  166  Pac  687. 
1044;  Sprick  Bros.  Inv.  Co.  v.  Whip-  Other  illustrative  cases  of  both  kinds 
pie,  33  S.  Dak.  287,  145  N.  W.  559;  are  cited,  with  abstract  of  decision, 
Clement  v.  Rowe,  33  S.  Dak.  499,  146  in  40  L.  R.  A.   (N.  S.)  242-247. 

N.  W.  700.  8*Pirie  v.  Granite  Sav.  Bank  &c 

81  Mueller  V.  Woodson  (Mo.  App.),  Co.  (Vt),  100  Atl.  676.  But  com- 
198  S.  W.  1134.  pare  Few  v.  Hilsman  (Ga.),  89  S.  E. 

"Ante  §§  1227.  122a  79. 

8*  Promises  held  original  and  not  *^  Armstrong  v.  First  Nat  Bank 
within  the  statute:  Clinton  Co.  v.  (Mo.  App.),  195  S.  W.  562.  See  also 
Stiles,  197  111.  App.  505;  Johnson  v.  Johnson  v.  Bank  of  Sun  Prairie,  155 
Huffaker,  99  Kans.  466,  162  Pac.  1150,  Wis.  603,  145  N.  W.  178.  ^  The  prom- 
L.  R.  A.  1917D,  872;  Lohmeyer  v.  ise  of  A.,  on  B.  giving  him  an  order 
Young  (Mo.  App.),  195  S.  W.  507;  for  money,  to  pay  part  of  it  to  C,  to 
Clausen-Flanagan  Brewery  v.  Luther,  whom  B.  was  mdebted,  is  not  within 
97  Misc.  650,  162  N.  Y.  S.  281;  Mur-  the  statute:  Moore  v.  Kirkland,  112 
phy  v.  Hanna  (N.  Dak.),  164  N.  W.  Miss  55,  72  So.  855. 
32.  Promises  held  collateral  and  *®  Johnson  v.  Huffaker,  99  Kans. 
within  the  statute:  Perry  v.  Jarman,  466,  162  Pac.  1150,  L.  R.  A.  1917D, 
125  Ark.  240,  188  S.  W.  544  (agree-  872  (promise  to  pay  note  and  mort- 
ment  to  pay  for  goods  delivered  to  gage  of  another  by  one  who  had  be- 
tenant  if  tenant  failed)  ;  Southern  come  owner  of  property,  made  to  pro- 
Coal  &c  Co.  V.  Randall,  141  Ga.  48,  tect  his  interest  and  based  on  for- 
80  S.  E.  285  (guaranty) ;  Bennighoff  bearance  of   creditor  to   foreclose)  ; 
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pay  the  debt  of  another  may  be  within  the  statute  of  frauds  and 
therefore  unenforcible  even  though  founded  on  a  valuable  con- 
sideration,*^ 

§  1235.     Original  promises — ^Promise  to  pay  own  debt.*' 

§§  1236,  1237.  Question  determined  by  person  to  whom 
credit  is  given — Services  rendered,  etc. — It  is  the  general 
rule  that  where  credit  is  given  wholly  to  the  promisor  the  prom- 
ise is  original,  but  where  the  credit  is  given  to  the  person  to 
whom  the  goods  are  delivered  or  for  whom  the  services  are  per- 
formed, the  promise  of  another  to  answer  for  the  debt  is  collat- 
eral and  within  the  statute.*' 

§  1238.  Language  indicative  of  collateral  promise. — Lan- 
guage such  as  a  promise  to  see  the  seller  paid,  or  to-  pay  if  the 
debtor  does  not,  is  indicative  of  a  collateral  promise,  and  in  the 
absence  of  anything*  to  the  contrary  is  usually  held  to  bring  the 
promise  within  the  statute,  but  it  is  not  necessarily  controlling 
and  yields  to  the  intention  of  the  parties  and  circumstances  show- 
ing it  to  be  an  original  promise.*^ 

Miller  V.  Beck,  72  Ore.  140,  142  Pac  as  for  his  own  debt  and  the  zgree- 
tOi  (promise  by  grantee  to  perform  ment  was  binding  notwithstanding  a 
grantor's  contract  with  a  purchaser  statute  of  frauds:  Mitchell  v. 
not  promise  to  answer  for  his  debt  or  Davis  (Mdl  App.),  190  S.  W.  357. 
default) ;  Enterprise  Trading  Co.  v.  «» Where  ^oods  are  sold  and  de- 
Bank  (Tex.  Civ.  App.),  16/  S.  W.  livered  to  a  contractor  for  constnic- 
296.  See  also  Norman  v.  Bullock  Co.  tion  of  another's  house,  a  promise  of 
Bank,  187  Ala.  33,  65  So.  371  (agree-  payment  made  by  its  owner  is  col- 
ment  to  pay  certain  sum  for  assign-  lateral  and  within  statute,  but  if  the 
mcnt  of  note  and  mortgage  is  not  a  credit  is  given  to  owner  of  house,  the 
promise  to  answer  for  debt  or  de-  contract  is  not  within  the  statute: 
fault  of  maker  of  note  within  stat-  Shepherd  v.  Butcher  Tool  &:.  Co. 
utc);  Baskett  Lumber  &  Mfg.  Co.  v.  (Ala.),  73  So.  498.  Where  one  orally 
Gravlec  (Ala.  App.),  73  So.  291 ;  promises  to  see  that  a  debt  is  paid  for 
Cassels  v.  Alabama  City  &c  R.  Co.  goods  delivered  to  a  third  person, 
(Ala.),  73  So.  494.  credit  must  be  extended  only  to 
*^  Clinton  Co.  v.  Stiles,  197  111.  App.  promisor,  or  otherwise  agreement  is 
505 ;  Ribock  v.  Canner,  218  Mass.  5,  within  statute  of  frauds :  Cordray  v. 
105  N,  E.  462;  Bennington  Lumber  James,  19  Ga.  App.  156,  91  S.  E. 
Co.  V.  Attaway  (Okla.),  158  Pac.  566  239.  See  also  Conti  v.  Johnson  (Vt), 
(promise  by  property  owner  to  pay  100  Atl.  874 ;  Hurst  Hardware  Co.  v. 
for  lumber  furnished  contractor  for  Goodman,  68  W.  Va.  462,  69  S.  E. 
and  used  in  such  owner's  building)  ;  898,  32  L.  R.  A.  (N.  S.)  598n,  Ann. 
Howell  V.  Harvey,  65  W.  Va.  310,  Cas.  1912B,  218  (promise  of  stock- 
64  S.  E.  249,  22  L.  R.  A.  (N.  S.)  holder  to  pay  corporate  debts  coUat- 
*077n.  eral  and  within  statute)  ;  note  in  Ann. 
.  ^  Where  a  physician  before  treat-  Cas.  1913D,  851. 
m  defendant's  adult  son  called  de-  *^  Note  in  15  L.  R.  A.  (N.  S.) 
lendant  in  and  obtained  from  him  a  217-221.  Compare  Cordray  v.  James, 
promise  to  pay  for  the  services,  the  19  Ga.  App.  156^  91  S.  E.  239. 
Uther  thereby  became  primarily  liable 
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§§  1240,  1241.  Question  one  of  intention — ^When  for  jury. 
— ^The  question  as  to  whether  the  promise  is  original  or  collateral 
is  usually  controlled  and  determined  by  the  intent  of  the  parties 
as  gathered  therefrom  and  from  their  conduct  and  relations  to 
each  other /^  This  is  generally  a  question  for  the  jury." 

§  1242.  Relinquishment  of  lien. — Many  recent  cases  an- 
nounce and  apply  the  doctrine  of  this  section  to  the  effect  that  a 
promise  to  a  lienholder  by  one  having  an  interest  in  property  for 
his  own  benefit  or  protection  to  pay  off  the  lien  thereon  in  consid- 
eration of  its  relinquishment  or  forbearance  to  enforce  it  is  an 
original  promise  not  within  the  statute  of  frauds/ 


48 


§  1243.     Independent  promise  releasing  another. — As  a 

general  rule  at  least,  an.  independent  unconditional  promise  con- 
stituting a  novation,  releasing  the  original  debtor  so- that  he  is  no 
longer  liable,  is  an  original  promise  not  within  the  statute.^ 
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§§  1245,  1246.  Contracts  of  indemni^ — Oral  promise  to 
indemnify  grantor. — ^An  oral  guaranty  is  collateral  and  within 
'the  statute  of  frauds;^'  but  contracts  of  indemnity,  including 
promises  by  one  person  to  indemnify  another  for  becoming  guar- 


f  *i  Millsaps  V.  Nixon,  102  Ark.  435, 
144  S.  W.  915 ;  Waldock  v.  First  Nat. 
Bank,  43  Okla.  348,  143  Pac.  53; 
Security  Bank  Note  G>.  v.  Shrader, 
70  W.  Va.  475,  74  S.  E.  416,  Ann. 
Cas.  1914A.  488,  and  note. 

^2  Frohardt  v.  DuflF,  156  Iowa  144, 
135  N.  W.  609,  40  L.  R.  A.  (N.  S.) 
242n.  Ann.  Cas.  1915B,  254,  and  note ; 
McGowan  Commercial  Co.  v.  Mid- 
land Coal  &c.  Co.,  41  Mont.  211,  108 
Pac.  655  (unless  no  dispute  as  to  con- 
tract and  question  depends  only  on 
construction  and  effect  of  its  terms). 
See  also  Day  v.  Adcock  (Ala.),  66 
So.  911 ;  Downs  v.  Perkins,  207  Mass. 
409,  93  N.  E.  645;  Whitehurst  v. 
Padgett,  157  N.  Car.  424,  73  S.  E.  240 ; 
Corcoran  v.  Huey,  231  Pa.  441,  80 
Atl.  881;  Lorick  v.  Caldwell,  85  S. 
Car.  94,  67  S.  E.  143. 

*3  McDonald  v.  General  Constr. 
Co..  152  Iowa  273.  132  N.  W.  369; 
Fitzgerald  v.  Flanagan,  155  Iowa  217, 
135  N.  W.  738;  Frohardt  Bros.  v. 
Duff,  156  Iowa  144,  135  N.  W.  609. 
40  L.  R.  A.  (N.  S.)  242,  and  note, 
Ann.    Cas.    1915B,   254;    Johnson    v. 


Huffaker,  99  Kans.  466,  162  Paa 
1150,  L.  R.  A..1917D,  872;  Manning 
V.  Anthony,  208  Mass.  399,  94  N.  E. 
466,  32  L.  R.  A.  (N.  S.)  1179;  Lee 
V.  Unkefer,  85  S.  Car.  199,  65  S.  K 
989,  67  S.  E.  246;  Spencer  v.  Nalle 
(Tex.  Civ.  App.),  143  S.  W.  991. 
See  also  Brinkley  Car  Works  &c.  Co. 
V.  Cook,  110  Ark.  325,  161  S.  W. 
1065 ;  Monroe  Lumber  Co.  v.  Bezeau. 
192  Mich.  307,  158  N.  W.  880.  But 
compare  Draggo  v.  West  Bay  Sugar 
Co.,  144  Mich.  195.  107  N.  W.  911. 

**La  Duke  v.  John  T.  Barbee  & 
Co.  (Ala.),  73  So.  472;  Baxter  v. 
Chico  Const.  Co.,  31  Cal.  App.  492, 
160  Pac.  1084 ;  Van  Cappellen  v.  Chi- 
cago &c.  R.  Co..  126  Minn.  251,  148 
N.  W.  104  (agreement  to  pay  in- 
jured person's  physician  as  part  of 
consideration  for  release  of  damages 
is  based  on  consideration  moving  to 
promisor  ind  not  within  statute). 

*5  Southern  Coal  &c.  Co.  v.  Randall, 
141  Ga.  48,  80  S.  E.  285 ;  United  Se- 
curities Co.  V.  Tilley,  177  Mo.  App. 
113,  163  S,  W.  281;  po^t  §§  3931. 
3932. 
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antor  for  a  third  person,  are  generally  regarded  as  original  and 
not  within  the  statute,  at  least  where  they  are  induced  and  sus- 
tained by  a  benefit  to  the  promisor.*^ 

§  1247.     Illustrations  of  collateral  promises/^ 

§§  1248,  1249.  Agreements  in  consideration  of  marriage 
—Promise  to  do  some  act  other  than  marry  as  consideration 
of  marriage. — A  parol  promise  other  than  the  mere  promise 
to  marry,  in  consideration  of  marriage,  is  within  the  statute.*' 

§  1250.     Antenuptial  contracts.*' 

§  1252.  Antenuptial  agreement — Execution. — Subsequent 
marriage  is  not  such  a  performance  or  execution  of  the  contract 
as  will  take  it  out  of  the  statute.*** 

§§  1253-1255.  Contracts  relating  to  land — ^Necessity  for 
and  sufficiency  of  writing — Scope  of  clause. — The  fourth  sec- 
tion of  the  statute  of  frauds  is  applicable,  in  general,  to  the  sale 
of  lands,  tenements  or  hereditaments,  or  any  interest  therein,  and 
including,  among  other  things,  contracts  for  exchange  of  lands 
and  easements.*^  Iii  most  states  a  verbal  promise  to  devise  land 

^•McComiick  v.  Boylan,  83  Conn,  a  previously  contracted  debt  of  son, 

686,  78  Atl.  335.  Ann.  Cas.  1912A,  882,  with   no  consideration   to    father,   is 

and  note;   Buchholz  v.   Feustel,    179  within  the  statute:     Fisher  v.  Lutz, 

111  App.  396;  Noyes  v.  Ostrom,  113  146  Wis.  664,  132  N.  W.  592.  Oral 
Minn.  Ill,  129  N.  W.  142;  Dent  v.  promise  to  pay  debt  of  third  person 
Arthur,  156  Mo.  App.  472,  137  S.  W.  out  of  money  the  promisor  has  agreed 
285;  Patrick  v.  Barber,  78  Nebr.  823,  to  loan  the  debtor  is  within  statute: 

112  N.  W.  358;  Handsaker  v.  Peder-  Mine  &c.  Supply  Co.  v.  Stockgrowers* 
sen,  71  Wash.  218,  128  Pac  230.  See  Bank,  173  Fed.  859,  98  C  C.  A.  229. 
also  Alphin  v.  Lowman,  115  Va.  441,  *®  London  v.  G.  L.  Anderson  Brass 
79  S.  E.  1029,  Ann.  Cas.  1915A,  863,  Works  (Ala.),  72  So.  359;  Cole  v. 
and  note.  But  see  contra  Craft  v.  Cole,  99  Miss.  335,  54  So.  953,  34  L. 
Lett,  87  Miss.  590,  40  So.  426,  6  Ann.  R.  A.  (N.  S.)  147n,  Ann.  Cas.  1913E, 
Cas.  670.  332,  and  not.e    (within  clause  as   to 

*^ Where  goods  are  sold  and  de-  sale  of  land), 
livcrcd  to  contractor  for  construction  *•  Freitas  v.  Freitas,  31  Cal.  App. 
of  a  house,  promise  of  payment  made  16,  159  Pac.  611 ;  Watkins  v.  Watkins, 
by  owner  of  house  is  collateral  and  82  N.  J.  Eq.  483,  89  Atl.  253  (parol 
within  statute:  Shepherd  v.  Butcher  antenuptial  contract  to  make  a  mar- 
Tool  &  Hardw.  Co.  (Ala.),  73  So.  riage  settlement  in  consideration  of 
498.  A  contractor's  bond,  being  marriage  is  within  statute), 
a  special  promise  to  answer  for  **  Frazer  v.  Andrews,  134  Iowa  621, 
another,  must  be  in  writing:  Wain-  112  N.  W.  92,  11  L.  R.  A.  (N.  S.) 
Wright  Trust  Co.  v.  United  States  593n.  13  Ann.  Cas.  556;  McCartney 
Fidelity  &c  Co.  (Ind.  App.),  114  N.  v.  Fitsworth,  142  App.  Div.  292,  126 
E.  470.  Oral  acceptance  of  an  order  N.  Y.  S.  905 ;  Rowell  v.  Barber,  142 
not  based  on  a  consideration  to  the  Wis.  304,  125  N.  W.  937,  27  L.  R.  A. 
acceptor  is  within  the  statute:     Hill  (N.  S.)    1140. 

V.  Wright,  144  Ky.  806,  139  S.  W.  "  Profile  Cotton  Mills  v.  Calhoun 

946.  Oral  promise  by  a  father  to  pay  Water  Co.,  189  Ala.  181,  66  So.  50 
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is  held  to  be  within  the  statute,^^  but  in  others  it  is  held  not  to 
be  within  the  statute,  at  least  where  based  on  a  consideration  per- 
formed, after  it  is  made  and  before  the  death  of  the  promisor."^' 
A  deed  placed  in  escrow  with  a  third  person  for  delivery  on 
performance  by  the  grantee  of  a  certain  condition  is  not  a  suf- 
ficient memorandum  under  the  statute,  where,  although  it  con- 
tains the  names  of  the  parties,  recites  the  consideration,  and  de- 
scribes the  property,  it  does  not  state  the  contract  or  terms  of 
sale." 

§  1256.     Cases  not  within  statute — Constructive  trusts.— 

Constructive  or  resulting  trusts  are  not  within  the  statute  and 
may  be  established  by  parol.'^'^ 

§  1257.  Cases  not  within  statute — Party  fences  and  loca- 
tion of  boundary  line. — An  agreement  locating  and  establish- 
ing a  boundary  line  which  was  unknown  and  in  dispute  is  not 
within  the  statute."*  But  it  is  otherwise  as  to  a  parol  agreement 

(easement) ;  Kyle  v.  Jordan   (Ala.).  167  S.  W.  268;  Moore  v.  Reid  (Tex. 

71    So.    417    (contract    for    sale    of  Civ.  App.),  186  S.  W.  245. 

land)  ;  Macurda  v.  Fuller,  225  Mass.  ^*  Brown  v.  (jolightly,  106  S.  Car. 

341,   114  N.  E.  366   (promise  to  re-  519,  91   S.  E..869,  Ann.  Cas.  1918A, 

convey);   Hicks   v.   Rupp,  49   Mont.  1185;  Henderson  v.  Davis  (Tex.  Civ. 

40,  140  Pac.  97   (for  sale  of  land)  ;  App.),  191  S.  W.  358.  See  also  Gern- 

Suddard  v.  Lewis.  175  App.  Div.  749,  hert  v.  StraeflFer's  Exr.,  172  Ky.  823, 

162  N.  Y.  S.  493   (contract  to  sell);  189  S.  W.  1141;  Lasher  v.  McDer- 

Caples  v.  Morgan,  81   Ore.  692,   160  mott,  173  App.  Div.  79,  158  N.  Y.  S. 

Pac.    1154,    L.    R.    A.    1917B,    760  708;  McClanahan  v.  McOanahan.  T7 

(lease) ;      Society     of     Independent  Wash.  138,  137  Pac.  479,  Ann.  Cas. 

Doukhobors  v.  Hecker,  83   ()re.  65,  1915A,  461,  and  note. 

162  Pac.  851  (oral  assignment  of  con-  ^^  Gordon  v.  Spellman,  145  Ga.  682, 

tract  for  purchase  of  land)  ;  Clegg  v.  89  S.  E.  749,  Ann.  Cas.  1918 A,  852 ; 

Brannan    (Tex.   Civ.   App.),    190    S.  Woods  v.  Dunn,  81  Ore.  4^57,  159  Pac. 

W.  812   (exchange  of  land)  ;  Callan  1158. 

V.  Walters  (Tex.  Civ.  App.),  190  S.  J^^Main  v.  Pratt,  276  111.  218,  114 

W.  829   (easement).     See  also  King  N.  E.  576. 

V.  Crone,  114  Ark.  121,  169  S.  W.  "Home  Land  &c  Co.  v.  Routh, 
238;  Scotti  v.  Bullock,  225  Mass.  510,  123  Ark.  360,  185  S.  W.  467,  Ann. 
114  N.  E.  674;  Walters  v.  Walters,  Cas.  1917C,  1142n;  McPherrin  v. 
172  N.  Car.  328.  90  S.  E.  304 ;  Fidelity  Fair,  57  Colo.  ZZZ,  141  Pac.  472 ;  Doll 
Nat.  Bank  v.  E.  H.  Stanton  Co.,  93  v.  Doll,  96  Nebr.  185,  147  N.  W.  471 : 
Wash.  344,  160  Pac.  960.  Statute  of  Belcher  v.  Young,  90  Wash.  303,  155 
frauds  is  not  applicable  where  a  Pac.  1060.  But  see  Hunter  v.  Feild 
grantee  seeks  to  avoid  building  re-  (Ark.),  169  S.  W.  813  (for  case  in 
strictions  contained  in  the  plat  of  the  which  there  was  held  to  be  no  result- 
property  purchased,  on  the  ground  ing  trust  and  statute  was  applicable), 
that  it  was  not  signed  by  the  grantee :  ^^  Pa5me  v.  McBride,  96  Ark.  168, 
Doran  v.  Graham,  195  111.  App.  65.  131  S.  W.  463,  Ann.  Cas.  1912B,  661, 
Nor  where  one  takes  title  to  land  and  note;  Grants  Pass  Land  &c  Co. 
under  verbal  agreement  to  convey  to  v.  Brown,  168  Cal.  456,  143  Pac  754 ; 
another  on  payment  of  certain  sums  Smith  v.  Seitz,  87  Conn.  Q^,  89  Atl. 
of  money :  Henry  v.  Britt,  197  111.  257 ;  Garvin  v.  Threlkeld,  173  Ky.  262, 
App.  167.  Nor  to  a  parol  partition:  190  S.  W.  1092  (but  holding  other- 
Scott  v.  Watson    (Tex.  Civ.  App.), 
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where  the  line  is  known  and  not  in  dispute  and  the  attempt  is  to 
establish  a  line  known  not  to  be  the  true  line.*' 

§  1258.     Cases  not  within  statute — Licenses  to  enter  on 

land/« 

§  1259.  Fixtures. — An  agreement  for  the  sale  of  fixtures 
which  are  part  of  the  realty  and  so  treated  is  within  the  statute  f^ 
but  when  removable  and  treated  as  personalty  the  prevailing  rule 
is  otherwise.®® 


61 


§  1260.     Fructus  industriales. 

§  1261.  Other  collateral  contracts  not  within  fourth 
clause — ^Illustrations. — Parol  authority  from  purchasers  of 
land  to  their  trustee  to  reconvey  part  of  it  to  the  grantor  upon  re- 
payment of  a  proportionate  part  of  the  price  has  been  held  not 
within  the  statute,®^  and  the  abandonment  of  a  contract  in  regard 
to  real  estate,  such  as  one  of  conditional  purchase,  is  not  a  trans- 
fer of  an  interest  in  land  within  the  statute.®^  So,  a  verbal  direc- 
tion by  the  seller  of  land  to  the  purchaser,  who  still  owed 
part  of  the  purchase-money,  to  pay  part  of  the  purchase-price 


wise  when  agreement  was  that  a  cer- 
tain old  line  should  be  established  by 
surveyor  and  a  division  fence  erected 
it  was  not  executed  but  was  subject 
to  subsequent  establishment).  So, 
agreements  as  to  division  fences  have 
often  been  upheld  as  not  within  the 
statute :  McAff e  v.  Walker,  82  Kans, 
182,  107  Pac.  637,  27  L.  R.  A.  (N. 
S.)  226n:  Meyer  v.  Perkins,  89  Nebr. 
59.  130  N.  W.  986,  Ann.  Cas.  19120; 
•t^S,  and  note.  Compare  Tulbert  v. 
Sons.  116  Minn.  195.  133  N.  W.  467. 
"Mann  v.  Mann,  152  Cal.  23,  91 
Pac  994;  Fuelling  v.  Fuesse,  43  Ind. 
App.  441,  87  N.  E.  700;  Voigt  v. 
Hunt  (Tex.  Civ.  App.),  167  S.  W. 
745. 

^  '*  See  as  to  difference  between 
license  and  easement :  Profile  Cotton 
Mills  v.  Calhoun  Water  Co.,  189  Ala. 
181,  66  So.  50;  Albrecht  v.  Drake 
Lumber  Co.,  67  Fla.  310,  65  So.  98; 
McReynolds  v.  Harrigfeld,  26  Idaho 
26,  140  Pac.  1096;  American  Sand 
&  Gravel  Co.  v.  Chicago  Gravel  Co., 
184  III  App.  509. 

"McLeod  v.  Oark  (Miss),  71  So. 
11  (parol  reservation  of  right  to  re- 


move house  which  is  part  of  realty 
within  statute).  A  parol  promise  by 
a  grantee  that  he  will  construct  upon 
the  land  a  dwelling  house  for  him- 
self is  within  the  statute  of  frauds: 
Hollo  way  v.  Smith  (Ala.),  73  So. 
417. 

60  Wetopsky  v.  New  Haven  &c.  Gas 
Light  Co.,  88  Conn.  1,  90  Atl.  30, 
Ann.  Cas.  1916D,  968n  (contract  for 
sale  and  removal  of  house  is  not 
"within  statute  when  it  is  treated  as 
personalty  and  sold  as  such). 

«i  Stuttgart  Rice  Mill  Co.  v. 
Renisch,  123  Ark.  351,  184  S.  W. 
836;  Willard  v.  Higdon,  123  Md.  447. 
91  Atl.  577,  Ann.  Cas.  1916C,  339 
(holding  that  there  may  be  a  parol 
sale  of  growing  crops  and  also  that 
there  may  be  a  parol  reservation  of 
crops  where  land  is  conveyed). 

62  King  V.  Lane  (Tex.  Civ.  App.), 
186  S.  W.  392. 

«3W.  F.  Miller  Co.  v.  Grussi,  90 
Conn.  555,  98  Atl.  90.  See  also  Mc- 
Kay V.  Home  for  Friendless  Children 
(Iowa),  161  N.  W.  47,  citing  Mc- 
Call  V.  Bear  Creek  Coal  &c.  Co.,  162 
Iowa  491.  143  N.  W.  532. 
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later  to  become  due  to  a  third  person  whom  the  seller  owed, 
is  not  within  the  statute/*  An  agreement  for  common  use 
of  a  railroad  switch  is  not  a  contract  for  the  sale  of  land  within 
the  statute.®*  And  an  implied  waiver  of  a  right  to  support  of 
surface  arising  from  acceptance  of  a  deed  reserving  to  the 
grantor  the  right  to  remove  coal  is  not  within  the  statute.*'®  Nor 
is  an  equitable  mortgage  by  the  delivery  of  unrecorded  title  pa- 
pers by  a  debtor  to  his  creditor  within  the  statute."^ 

§§  1262,  1263.  Cases  not  within  fourth  clause — Partner- 
ship to  deal  in  lands. — An  agreement  of  partnership  or  joint 
adventure  to  deal  in  lands  is  not  within  the  statute.** 

§  1265.  Cases  not  within  fourth  clause  of  statute — ^Judi- 
cial sales. — A  verbal  agreement  between  two  persons  to  bid 
at  a  judicial  sale  of  land  in  which  neither  has  any  interest,  stipu- 
lating that  if  either  becomes  the  owner  the  land  shall  be  equally 
divided,  is  a  contract  for  the  sale  of  land  within  the  statute.*" 

§  1266.  Contracts  within  statute — ^Parol  contract  to  arbi- 
trate.^^ 


«*  Foster  v.  HoflF.  37  Okla.  144,  131 
Pac.  531,  Ann.  Cas.  1916B,  218.  And 
generally  an  oral  agreement  to  pay 
off  an  encumbrance  on  the  land,  or 
the  purchase-price  to  the  seller  or 
another  is  not  within  the  statute, 
note  in  Ann.  Cas.  1916B,  221,  222. 
But,  while  such  an  agreement  to  re- 
move an  existing  incumbrance  is 
good,  a  parol  general  agreement  to 
make  a  good  title,  if  the  deed  does 
not  have  that  effect,  is  within  the 
statute:  Ladd  v.  Holman,  109  Maine 
46,  82  AtL  437,  Ann.  Cas.  1913D, 
1238. 

^^  P.  M.  Bruner  Granitoid  Co.  v. 
Glencoe  Lime  &c  Co.  (Mo.  App.), 
187  S.  W.  807. 

®®  Gordon  v.  Delaware  &c.  R.  Co, 
253  Pa.  110,  97  Atl.  1032. 

«7  Jennings  v.  Auger,  215  Fed.  658. 

«8  Fitch  v.  King,  279  111.  62,  116  N. 
E.  624;  Sonnesyn  v.  Hawbaker,  127 
Minn.  15,  148  N.  W.  476;  Kohl  v. 
Munson,  97  Nebr.  170,  149  N.  W. 
314;  Moran  v.  McDevitt  (R.  L),  83 
Atl.  1013;  Burgyn  v.  Jones,  113  Vsu 


511,  75  S.  E.  188,  41  L.  R.  A.  (N. 
S.)  120,  Ann.  Cas.  1913E,  564,  and 
note.  See  also  Beebc  v.  dentine,  97 
Ark.  390,  134  S.  W.  936.  Lane  v. 
Lodge,  139  Ga.  93,  76  S.  E.  874; 
Goodwin  v.  Smith,  144  Ky.  41,  137  S. 
W.  789;  Phaaiix  Land  Co.  v.  Exall 
(Tex.),  159  S.  W.  474.  But  sec 
contra,  Huntington  v.  Bordeau,  149 
Wis.  263,  135  N.  W.  845.  Compare 
also  Reilly  v.  Woolbert  (Ala.),  72 
So.  10.  An  oral  contract  giving  an 
exclusive  right  to  sell  lands  for  one- 
half  the  net  profits  as  compensation 
is  an  agency  for  sale,  and  not  a  part- 
nership, so  as  not  to  be  void  under 
the  Virginia  statute:  Atlantic  Coast 
Realty  Co.  v.  Robertson,  240  Fed.  372. 
See  also  Matney  v.  Yates  {Va«),  93 
S.  E.  694. 

««  Henderson  v.  Henrie,  68  W.  Va. 
562,  71  S.  E.  172,  34  L.  R.  A.  (N. 
S.)  628,  Ann.  Cas.  1912B,  318,  and 
note. 

'oLilley  v.  Tuttlc,  52  Colo.  121,  117 
Pac  896,  Ann«  Cas.  1913D,  196  and 
note. 
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§  1267.  Cases  within  clause  four — ^Easements. — A  con- 
tract for  an  easement  in  land  is  within  the  statute,  and  must  be  in 
writing/* 

§§  1268,  1269.  Contracts  within  fourth  clause — Contracts 
for  sale  of  growing  trees — Sale  of  standing  timber  to  be  im- 
mediately removed." 

§  1270.  Cases  within  fourth  clause — Leases. — ^The  ques- 
tion as  to  whether  leases  are  within  the  statute  depends  upon  the 
provisions  of  the  particular  governing  statute.  Leases  for  a  term 
of  not  more  than  one  year,  or  in  many  jurisdictions  for  not  more 
than  three  years,  are  generally  excepted,  but  if  for  longer  than 
the  term  excepted  they  must  be  in  writing/* 

§  1271.  How  contract  concerning  land  may  be  taken  out 
of  statute. — ^There  are  many  cases  illustrating  and  enforcing 
the  general  doctrine  that  part  performance  by  paying  purchase- 
money,  taking  possession  and  making  valuable  improvements,  or 
the  like,  under  a  parol  contract  of  sale  or  lease  will  take  it  out  of 
the  statute  or  entitle  the  party  so  performing  to  assistance  from  a 
court  of  equity,  and  most  courts  hold  that  part  performance  may 
be  sufficient  even  though  it  consists  of  only  some  and  not  all  of 
the  acts  above  stated/* 


»i  Profile  Cotton  Mills  v.  Calhoun 
Water  Co^  189  Ala.  181,  66  So.  50; 
Sargent  v.  Leonardi,  223  Mass.  556, 
112  N.  E.  633;  Bowington  v.  Will- 
iams (Tex.  Civ.  App.),  166  S.  W.  719. 

^'The  statute  applies  to  a  sale  of 
growing  trees  as  part  of  the  real 
estate:  Starks  v.  Garver  Lumber 
Mfg.  Co.,  182  Mo.  App.  241,  167  S. 
W.  1198;  Groce  v.  West  Lumber  Co. 
(Tex.).  165  S.  W.  519.  But  not  to  a 
contract  for  sale  of  standing  timber 
to  be  immediately  removed,  with 
mere  license  to  enter  and  remove: 
West  Lumber  Co.  v.  C.  R.  Cummings 
Export  Co.  (Tex.  Civ.  App.),  196  S. 
W.  546. 

"  Tracy  v.  Deshon,  157  Ky.  226^  162 
S.  W.  1116  (lease  for  two  years  must 
be  in  writing  under  Kentucky  stat- 
ute);  Bumiller  v.  Walker  (Ohio), 
116  N.  E.  797;  Jones  v.  Bennett,  40 
Okla.  664.  140  Pac.  148  (Oklahoma 
statute  does  not  require  contract  to 

make  a  lease  to  be  in  writing)  ;  Mc- 


Daniels  v.  Harrington,  80  Ore.  628, 
157  Pac.  1068  (good  for  one  year  in 
parol  but  not  longer).  See  post  § 
4551.  The  statute  of  frauds,  it  is 
held,  does  not  affect  leases  taken  in 
the  name  of  a  partner,  treated  in 
equity  as  partnership  assets,  as  equity 
treats  all  partnership  property  as 
personalty  so  far  as  partnership  rights 
are  concerned:  Dikis  v.  Likis,  187 
Ala.  218,  65  So.  398. 

^*  Smith-Powers  Logging  Co.  v. 
Bemitt,  237  Fed.  570;  Sears  v.  Red- 
dick,  211  Fed.  856  (parol  contract  to 
convey  sustained  where  other  party 
had  so  changed  his  situation  in  re- 
liance thereon  that  he  could  not  be 
restored  to  original  situation  nor 
compensated  in  damages) ;  Storthz 
V.  Watts.  125  Ark.  393,  188  S.  W. 
1166  (performance  under  lease) ; 
Kane  v.  Hudson,  273  111.  350,  112  N. 
E.  683 ;  Bastian  v.  Crawford,  180  Ind. 
697.  103  N.  E.  792;  Read  Drug  &c. 
Co.  V.  Naltaus,  129  Md  67,  98  AtL 
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§§1272,  1273.     Insufficient  performance  —  Possession. — 

The  mere  continuance  in  possession,  where  the  party  is  already  in 
possession,  is  not,  ordinarily,  sufficient  to  take  the  case  out  of  the 
statute."  And  many  of  our  courts  reject  the  English  doctrine 
and  hold  that  the  mere  taking  of  possession  does  not  of  itself  sat- 
isfy the  statute  in  any  ordinary  case/®  But  making  valuable  and 
permanent  improvements  by  the  purchaser,  on  the  contract  being 
made,  and  paying  part  of  the  purchase-price,  is  sufficient  to  take 
the  case  out  of  the  statute,  although  he  was  already  in  possession 
as  tenant  of  the  vendor/^  And  it  is  held  that  a  purchaser  can  not, 
after  payment  of  part  of  the  purchase-price  and  taking  posses- 
sion, defeat  a  recovery  of  the  balance  by  setting  up  the  statute  of 
frauds/® 

§  1274.  Insufficient  performance — Payment  of  purchase- 
money — Exchange  of  lands. — Mere  payment  of  purchase- 
money  is  not  such  part  performance  as  will  render  a  contract  en- 
forcible  against  the  vendee  where  it  is  in  parol  or  the  vendee  has 
not  signed  it/®  An  oral  agreement  for  exchange  of  lands  is 
within  the  statute,®"  but  when  possession  has  been  taken  there- 
under it  will  usually  be  enforced  and  a  court  of  equity  will  decree 
specific  performance  when  it  has  been  so  far  executed  as  to  make 
its  rescission  inequitable/^ 

158,   2il  Am.   Rep.  202    (making  re-  ^s  witt  v.  Booth,  98  Kans.  554,  158 
pairs  under  lea'se) ;  Friend  v.  Smith,  Pac  851.    See  also  Lane  v.  Flint,  217 
191   Mich.  99,  157  N.  W.  347   (con-  Mass.  96,  104  N.  E,  570.  And  see  gen- 
tract  to  deed  land  where  other  party  erally  as  to  contracts  fully  performed 
moved  on  land,  took  care  of  prem-  by  other  party  and  performed  as  to 
ises     and     made     improvements     as  part     within     statute:     Hellings     v 
agreed) ;  Lindell  v.  Lindell,  135  Minn.  Wright,  29  Cal.  649,   156  Pac  365 
368,  160  N.  W.  1031   (taking  posses-  Spalding  v.  White,  184  111.  App.  217 
sion     and     making     improvements)  ;  Friend  v.  Smith,  191  Mich.  99,  157  N 
Adams  v.  White,  40  Okla.  535,   139  W.  347;  Harris  v.  Hardwick,  18  N 
^"'           Pac.  514  (part  pa3mient  of  purchase  Mex.  3()3,  137  Pac.  581;  Robertson  v 
^                   price  and  taking  possession  in  good  Howerton     (Okla.),    156    Pac.    329; 
^                    faith).     See   also   Halligan   v.   Frey  Erickson  v.  Mixer  (S.  Dak.),  157  N. 

(Iowa),  141  N.  W.  944,  49  L.  R.  A.  W.  592. 

(N.  S.)   112  and  note  on  117-121.  "Summers  v.  Hively  (W.  Va.),  88 

"  Shecklett  v.   Cummins,    178   Mo.  &  E.  608.    See  also  Kelley  v.  Fischer, 

App.  309,  165  S.  W.  1145.     See  also  263  111.   184,   105  N.  E.  21;  Levy  v. 

Sandberg  v.  Clausen,  134  Minn.  321,  Yerbrough,  41  Okla.  16,  136  Pac.  1120. 

159  N.  W.  752.  80  Gordon  v.  Simmons,  136  Ky.  273, 

70  See  notes  in  3  L.  R.  A.  (N.  S.)  124  S.  W.  306,  Ann.  Cas.  1912 A.  305n. 

790.  and  8  L.  R.  A.  (N.  S.)  870.  "  See  note  in  Ann.  Cas.  1912A,  309- 

"  Eason  v.  Roe,  185  Ala.  71,  64  So.  311. 
55.     See  also  McGuin  v.  Willey,  24 
Cal.  App.  303,  141  Pac.  49. 
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§  1277.  Agreements  not  to  be  performed  within  a  year — 
Scope  of  clause. — Agreements  that  can  reasonably  be  per- 
fonned  within  a  year,  or  that  depend  upon  some  contingency 
upon  the  happening  of  which  they  may  be  performed  within  a 
year  are  not  within  the  fifth  clause  of  the  statute  as  phrased"^  in 
most  jurisdictions,®*  and  the  statute  does  not  apply  to  an  executed 
contract  of  employment  under  which  by  its  terms  the  employe 
was  to  be  paid  a  percentage  of  the  profits,  even  though  such  pay- 
ment was  not  to  be  made  until  after  the  year  had  expired.®^  But 
a  contract  in  consideration  of  support  for  life  has  been  held  to  be 
within  a  statute  making  an  oral  agreement  invalid  "which  by  its 
terms  is  not  to  be  performed  during  the  lifetime  of  the  prom- 
isor."** 

§§  1278,  1279.  Contracts  within  fifth  clause — Contracts 
to  last  a  year  from  date  in  future — ^Leases — Services. — A 
verbal  contract  to  begin  in  futuro,  which  can  not  be  performed 
within  a  year  from  the  time  performance  is  to  begin  is  within  the 
statute  in  most  jurisdictions/^  This  rule  has  often  been  applied 
to  leases  and  contracts  of  employment  to  begin  in  futuro.®® 

^*  Graham  v.  Jonesboro  &c.  R.  Co.,  therefrom  that  the  parties  contem- 
111  Ark.  598,  164  S.  W.  729;  Cox  v.  plated  that  it  would  continue  in  force 
Baltimore  &c  R.  Co.,  180  Ind.  495,  for  more  than  a  year,  if  by  a  reason- 
103  N.  E.  ZZ7f  50  L.  R.  A.  (N.  S.)  able  construction  its  terms  do  not  re- 
,  453 ;  Renyck  v.  Allington  &c.  Co.,  179  quire  it  to  remain  in  force  for  more 
Mich.  630,  146  N.  W.  252;  than  a  year:  Mutual  Life  Ins.  Co. 
Simmons  v.  Simmons,  95  Nebr.  v.  Ritsher,  196  111.  App.  27.  See  also 
607,  146  N.  W.  951 ;  Uncle  Sam  Oil  Springfield  Fire  &c.  Ins.  Cp.  v.  Snow- 
Co.  V.  Richards  (Okla.),  158  Pac  den,  173  Ky.  664,  191  S.  W.  439. 
1187;  McClanahan  v.  Ott-Marmet  ^^  Harris  Transfer  &c.  Co.  v.  Moor, 
Coal  &c.  Co.,  74  W.  Va.  543,  82  S.  E.  10  Ala.  App.  469,  65  So.  416. 
752.  An  oral  agreement  for  the  exe-  8*  Hagan  v.  McNary,  171  Cal.  141, 
cution  of  a  written  contract  whereby  148  Pac.  937,  L.  R.  A.  191 5E,  562. 
one  should  secure  tlie  right  to  ex-  See  also  Edwards  v.  Farve,  110  Miss, 
tract  gasoline  from  gas  controlled  by  864,  71  So.  12. 

the  other  party  for  10  years  is  within  *'  Diamond    v.    Jacquith,    14    Ariz, 

the  statute  of  frauds :    Clark  v.  Brad-  119,   125   Pac.   712,   L.   R.   A.   1916D, 

ford  Gas  &  Power  Corp.  (Del.  Ch.),  880;   Magee  v.  Fish,   175   App.   Div. 

98  Atl.  368.     See  also  Matt  J.  Ward  125,  161  N.  Y.  S.  1057 ;  Johnston  v. 

Co.  V.  Goelett,  230  Fed.  979.  145  C.  C.  Flickinger  97  Misc.   169,   160  N.  Y. 

A.  173;  note  in  L.  R.  A.  1915D,  1190  S.  962;  Mayer  v.  Seril,  98  Misc.  270, 

(promise  of  marriage  as  within  stat-  162  N.  Y.  S.  903;  note  in  49  L.  R. 

nte).    All  assignment  of  a  life  insur-  A.  (N.  S.)  820. 

ance  policy  to  secure  moneys  due,  or  ®^  Leases :     Bumgardner  v.  Scaggs, 

which  might   be   due   in   the    future  180    111.     App.    668;     Leindecker    v. 

from  insured  to  the  assignee,  is  not  SchaflFer,  194  111.  App.  508;  Biddle  v. 

within  the  statute  of  frauds,  although  Whitmore   (Minn.),  158  N.  W.  808; 

no  definite  time  is  fixed  in  the  con-  Shacklett  v.  Cummins,  178  Mo.  App. 

tract  durmg  which  it  is  to  continue  309,  165  S.  W.  1145.    But  see  contra, 

w  force,    and    although    it    appears  Jones  v.   Bennett,  40  Okla.  664,   140 
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§    1281]  CONTRACTS  [1    Supp. 

§  1281.  Contracts  which  can  not  be  performed  within 
a  year. — Contracts  which  by  their  terms  or  their  nature  and 
the  nature  and  situation  of  the  parties  can  not  possibly  be  per- 
formed within  a  year  are  within  the  statute.®^ 

§§  1282,  1283.  Cases  not  within  fifth  clause— Contracts 
which  may  be  performed  within  a  year — Rule  illustrated. — 

An  oral  agreement  which  may  reasonably  be  performed  within 
a  year  is  not  within  the  statute  even  though  one  or  both  of  the 
parties  may  have  expected  that  it  would  not  be  performed  within 
that  time.®* 

§  1284.  Performance  depending  on  contingency. — ^An  oral 
contract  by  one  to  rear  and  maintain  another's  child  until  the 
child's  maturity  is  not  within  the  statute,  although  the  parties 
may  not  have  expected  that  the  child  would  die  within  a  year." 
Many  other  cases  illustrate  the  doctrine  that  if  a  contract  may  or 
may  not  be  performed,  according  to  the  happening  or  not  hap- 
pening of  some  contingency  within  a  year,  such  as  death,  or  some 
other  event  which  may  or  may  not  take  place  within  the  year,  it 
is  not  within  the  statute.*® 

§§  1285,  1286.  Contracts  not  within  fifth  clause— Con- 
tracts to  continue  during  life — Contracts  to  be  performed 

on  death  of  party  or  third  person. — Contracts  for  employ- 

« 

Pac  148 ;  Darnell  v.  Hume,  40  Okla.  whether  in  fact  such  contract  was  so 
668,  140  Pac.  775.  Qjntracts  of  cm-  performed;  hence,  if  performance 
ployment:  School  Dist  No.  46  v.  within  the  year  was  possible,  the  con- 
Johnson,  26  G)lo.  App.  433,  143  Pac.  tract  is  not  within  the  statute,  but  it 
264 ;  Carroll  v.  Palmer  Mfg.  Co.,  181  is  within  the  statute  if  by  its  terms  it 
Mich.  2S0t  148  N.  W.  390;  Franco  v.  could  not  possibly  be  performed 
Caruso,  158  N,  Y.  S.  751.  within  a  year :    Mutual  Life  Ins.  Co. 

87  Matt  J.  Ward  Co.  v.  Goelet,  230  v.  Ritsher,  196  111.  App.  27. 

Fed.   979,    145   C   C.   A.    173 ;    East  «» Myers  v.  Saltry,  163  Ky.  481,  73 

Tennessee  Tel.  Co.  v.  Paris  Elec.  Co.,  S.  E.  1138,  Ann.  Cas.  1916E,  1134n. 

156  Ky.  762,  162  S.  W.  530,  Ann.  Cas.  «>  Young  Men's  Christian  Assn.  v. 

1915C,  543 ;  Mrs.  K.  Edwards  &  Sons  Estell,  140  Ga.  291.  78  S.  E.  1075,  48 

V.  Farve,  110  Miss.  864,  71  So.  12.  L.   R.   A.    (N.    S.)    783,   Ann.   Cas. 

88  Buckey  v.  Continental  Gin  Co.,  1914D,  136 ;  Cox  v.  Baltimore  &c.  R. 
113  Ark.  15,  166  S.  W.  744;  Bonner  Co.,  180  Ind.  495,  103  N.  E.  337.  50 
V.  Kimball  &c.  Lumber  Co.,  114  Ark.  L.  R.  A.  (N.  S.)  453,  and  note  (even 
42,  169  S.  W.  242;  Collins  v.  Snow,  though  it  is  a  contract  of  permanent 
218  Mass.  542,  106  N.  E.  148;  Mc-  employment  for  life) ;  East  Tennessee 
Clanahan  v.  Otto  Marmet  Coal  &c.  Tel.  &c.  Co.  v.  Paris  Elec  Co.,  156 
Co.,  74  W.  Va.  543,  82  S.  E.  752.  The  Ky.  762,  162  S.  W.  530,  Ann.  Cas, 
test  as  to  whether  a  contract  is  within  1915C,  543,  and  note ;  Adair  v.  Stall- 
the  statute  is  whether  at  the  time  of  ings  (Tex.  Civ.  App.),  165  S.  W.  140; 
such  agreement  it  could  have  been  note  in  Ann.  Cas.  1916E,  1134,  1136. 
performed   within   a  year,   and   not 
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ment  or  the  like  to  continue  during  life  arc  not  within  the  statute, 
as  they  may  terminate  and  be  performed  within  a  year  upon  the 
contingency  of  death  of  a  party."^ 

§  1287.  Statute  applies  to  contracts  which  can  not  pos- 
sibly or  reasonably  be  performed  within  a  year.*^ 

§§  1289,  1290,  Performance  on  one  side  within  year — 
Sufficiency  a  question  of  construction. — Complete  perform^ 
ance  on  one  side,  within  a  year,  of  a  contract  not  to  be  per- 
formed within  a  year  is  generally  held  sufficient  to  take  the  case 
out  of  the  statute  as  to  both  parties."  But  part  performance,  not 
complete  on  either  side,  will  not  take  it  out  of  the  statute,®*  al- 
though a  party  who  has  performed  services  under  such  a  contract 
can  usually  recover  so  far  as  he  has  performed,®*  some  courts 
holding  that  it  is  taken  out  of  the  statute  to  that  extent®*  and 
others  holding  that  the  recovery  must  be  upon  the  quantum  mer- 
uit.*' 

§§1291,  1292.  Seventeenth  section  of  statute — Scope.— 
A  contract  for  sale  of  corporate  stock  is  one  for  the  sale  of 
goods,  wares  or  merchandise,  within  the  statute.®* 


•ipierson  v.  Kingman  Milling  Co.,       •«  Smith  v.  Chase  &c.  Piano  Mfg^ 

91  Kans.  775,  139  Pac.  394,  92  Kans.  Co.,  185  Mich.  313,  151  N.  W.  1025  ^ 

468,    140    Pac    1033;    Waggener    v.  note  in  L.  R.  A.  1916D,  895. 
Howsley,  164  Ky.  113,  175  S.  W.  4;        wHalmel  v.   Highland   Park   Col- 

Lipton  V.  Lipton.  55  Tex.  Civ.  App.  lege,  171  Iowa  492,  152  N.  W.  571 J 

192,  118  S.  W.  842   (contract  to  be  Smith  v.  Chase  &c.  Piano  Mfg.  Co.^ 

performed  on  death  of  person)  ;  ante  175  Mich.  371,  141  N.  W.  563. 
5  1284.  »^Lally  v.  Crookston  Lumber  Co., 

"East  Tennessee  Tel.  Co.  v.  Paris  85  Minn.  257,  88  N.  W.  846;  Thatcher 

Elec.  Co..  156  Ky.  762,  162  S.  W.  530,  v.  New  York  &c.  R.  Co.,  153  App. 

Ann.  Cas.  1915C,  543,  and  note;  also  Div.'186,  138  N.  Y.  S.  463.     See  also 

ante  I  1281.  Fabian  v.  Wasatch  Orchard  Co.,  41 

"Diamond   v.   Jacquith,    14   Ariz,  Utah   404,    125    Pac   860,    L.   R.   A. 

119, 125  Pac.  712,  L.  R.  A.  1916D,  880,  1916D,  892,  and  note, 
and  note ;  Long  v.  Long,  162  Cal.  427,        o®  StifFt  v.  Stiewel,  91  Ark.  445,  125 

122  Pac  1077 ;  Re  Chamberlain,  146  S.  W.  1008,  18  Ann.  Cas.  597 ;  Russell 

App.  Div.  583,  131  N.  Y.  S.  245.  v.  Betts,  107  Ark.  629,  156  S.  W.  457; 

"Oak   Leaf    Mill    Co.   v.    Cooper,  De  Nunzio  v.  De  Nunzio,  90  Conn. 

103  Ark.  79,  146  S.  W.  130 ;  Union  342,  97  Atl.  323 ;  Davis  Uundry  &c 

Sav.  &c  Co.  V.  Krumm,  88  Wash.  20,  Co.  v.  Wliitmore,  92  Ohio  St  44,  110 

152  Pac  681.    See,  however,  Bagwell  N.    E.    518,    Ann.    Cas.    1917C   988; 

V.  Milam,  9  Ga.  App.  315,  71  S.  E.  684  Hewson   v.   Peterman   Mfg.   Co.,   76 

(Georgia  statute  expressly  makes  ex-  Wash.  600,  136  Pac.  1158,  51   L.  R. 

ccption  in  case  of  part  performance) ;  A.    (N.    S.)    398,   Ann.   Cas.    1915D, 

Heery  y.  Reed,  80  Kans.   380,    102  346 ;  Korrer  v.  Madden,  152  Wis.  646, 

Pac.  846.  140  N.  W.  325. 
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§    1293]  CONTRACTS  [1    Supp. 

§  1293.     Transactions  construed  as  contracts  for  sale. — 

An  oral  contract  by  a  large  stockholder  in  which  he  agrees  upon 
a  quaHfied  sale  of  stock  by  him  as  agent,  to  refund  the  purchase- 
money,  and  to  take  back  the  stock  personally  if  the  purchaser 
should  become  dissatisfied,  is  not  one  for  the  sale  of  such  stock 
from  the  purchaser  to  the  stockholder  and  is  not  within  the  stat- 
ute.®® But  a  contract  arising  from  an  order  and  acceptance  in  the 
ordinary  course  of  trade  in  buying  and  selling,  such  as  an  order 
for  shoes,  is  one  of  sale  within  the  statute  even  though  they  have 
to  be  manufactured.* 

§  1294.  Work  and  labor  contracts  distinguished  from  con- 
tracts of  sale. — A  contract  to  manufacture  and  install  a  soda 
water  fountain  according  to  special  design  or  plan,  prepared  by 
another,  is  not  a  contract  for  the  sale  of  goods  or  chattels  within 
the  statute,  but  is  one  for  work  and  labor  not  required  to  be  in 
writing.* 

§  1296.  New  York  rule.* — The  memorandum  is  not  re- 
quired to  constitute  the  contract  in  itself.* 

§  1302.  Form  of  memorandum. — Thus,  a  memorandum 
order  sent  by  the  buyer's  agent  and  accepted  by  the  seller  satisfies 
the  statute  where  the  amount,  price,  and  place  of  delivery  are 

»®  Schaefer  v.  Strieder,  203  Mass.  to   the   same   effect   Rantoul   Co.   v. 

467,  89  N.  E.  618.    See  also  Trenholm  Claremont  Paper  Co.,  196  Fed.  305, 

V.  Klopper,  88  Nebr.  236,  129  N.  W.  116  C.  C.  A.  125.    But  compare  Lesan 

436 ;  Clapp  v.  Gilt  Edge  Consol.  Mines  Advertising  Co.  v.  Castleman,  165  Mo. 

Co.,  33  S.  Dak.  123.  144  N.  W.  721.  App.  575,  148  S.  W.  433.     In   Iowa 

But  compare  Clement  v.  Rowe,  33  S.  the  statute  is  expressly  made  inap- 

Dak.  499,  146  N.  W.  700;  Korrer  v.  plicable  to  contracts  for  sale  of  per- 

Madden,  152  Wis.  646,  140  N.  W.  325.  sonalty   where   the    seller   must    ex- 

1  Krippendorf-Dittman  Co.  v.  Hunt-  pend  labor,  skill  or  money  in  procur- 
Riddicic  Mercantile  Co.  (Mo.  App.),  ing  or  producing  it,  and  a  contract 
190  S.  W.  44.  But  an  order  for  to  buy  corn  which  the  seller  was  to 
manufacture  of  goods  for  future  de-  obtain  from  farmers  is  not  invalid 
livery  is  not:  Greenhut  Cloak  Co.  under  the  statute:  Sugar  Refining 
V.  Oreak,  130  Minn.  304,  153  N.  W.  Co.  v.  Horras  (Iowa),  158  N.  W. 
613.      Sale    for    future    delivery    is  602. 

within  statute :     Peck  v.  Abbott  &c  »  R.  &  L.  Co.  v.  Metz,  160  N.  Y.  S. 

Co.,  223   Mass.  423,   111   N.   E.  890.  145;   Schneider  v.  Lezinsky,   162  N. 

See     also     generally:     Simpson     v.  Y.  S.  769. 

Schaefer   (Ga,  App.),  93  S.  E.  254;  *  Spiegel  v.   Lowenstein,   162  App. 

Elmore   v.    Busseno,    175   App.  •  Div.  Div.  443,  147  N.  Y.  S.  655   (written 

233,  161  N.  Y.  S.  533.  contract    of    purchase    of    specified 

2  Bond  V.  Bourk,  54  Colo.  51,  129  quantity   at   special   price   on   "usual 
Pac.  223,  43  L.  R.  A.  (N.  S.)  97,  and  terms"  will  satisfy  the  statute), 
note,  Ann.  Cas.  1914C,  599.    See  also 
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stated.'  And  a  memorandum  confirming  a  sale  may  be  sufficient.^ 
A  written  memorandum  of  a  broker  representing  both  parties, 
^r  that  of  an  auctioneer,  if  sufficient  in  substance  will  take  the 
contract  of  sale  out  of  the  statute/ 

§  1303.  Correspondence  as  evidence  of  contract. — Letters 
or  other  written  correspondence  in  the  way  of  telegrams,  or  let- 
ters and  telegrams,  may  together  constitute  a  sufficient  memoran- 
dum to  satisfy  the  statute.* 

§  1305.  The  contents  of  the  memorandum. — ^The  memo- 
^^dum  must  be  so  complete  in  itself,  or  with  the  aid  of  other 
writings  referred  to,  as  not  to  require  resort  to  parol  evidence  to 
ascertain  the  contract.* 

§  1306.    Names  of  parties  must  be  shown.^^ 

*  McCaffrey    Bros.    Co.    v.    Hart-  testimony:      Paul    v.    Graham,    193 

Williams  Coal  Co.,  96  Nebr.  774,  148  Mich.  447.  160  N.  W.  616.  A  sufficient 

N.  W.  966.    See  also  Hager  v.  Hen-  memorandum  may  consist  of  a  letter 

ncgbcrger,  83   Misc.  417,   145   N.   Y.  from  owner  to  his  agent  offering  to 

S.  152    (signature  of   buyer's   agent  lease   on   stated   terms,    followed   by 

sufficient).  oral  acceptance:   Willey  v.  Goulding, 

•Williams  v.  De  Soto  Oil  Co.,  213  99  Kans.  323,  161  Pac.  611.    See  also 

Fed.  194,  129  C  C.  A.  538.  Dodge  v.  Root.  83  Ore.  21,  162  Pac. 

^T.  H.  Brooke  &  Co.  v.  Cunning-  254.    See  further  on  this  subject,  note 

ham  Bros..  19  Ga.  App.  21,  90  S.  E.  in  Ann.  Cas.  1914C,  1010. 

1037;  Thomas   Henderson  &  Co.  v.  •Hamby  v.  Truitt,  14  Ga.  App.  515, 

Baron,  164  N.  Y.  S.  697;  Wright  v.  81  S.  E.  593;  Blumauer-Fr-mk  Drug 

Harrison,  137  Tenn.  157,  192  S.  W.  Co.  v.  Young  (Idaho),  167  Pac.  21; 

716.    For  corporate  minutes  held  in-  Paul  v.  Graham,  193  Mich.  447.  160 

sufficient    in    action    between    stock-  N.  W.  616;  Llewellyn  v.   Sunnyside 

holders  on  mutual  agreement  to  pay  Coal  Co.,  242  Pa.  517,  89  Atl.  575. 

corporate    debts,    see:      Asbury    v.  See  also  Thos.  J.  Baird  Inv.  Co.  v. 

Mauney  (N.  Car.),  92  S.  E.  267.    As  Harris,  209  Fed.  291,  126  C.  C.  A. 

to  note  as  memorandum  within  the  217;   Wetopsky  v.   New  Haven  Gas 

statute,  sec  Ann.  Cas.  1914D,  74.  &c.    Co.,    88    Conn.    1,    90   Atl.    30; 

8  Thomas  J.  Baird  Inv.  Co.  v.  Har-  Mumeas  v.  Gay,  217  Mass.  403,  104 

ris,  209  Fed.  291.  126  C.  C.  A.  217 ;  N.  E.  961 ;  Watkins  v.  Watkins.  82 

Nickerson     v.     Bridges,    216    Mass.  N.  J.  Eq.  483,  89  Atl.  253;  Lusky  v. 

416,    103    N.    E.    939;    Gregory   Co.  Keiser,  128  Tenn.  705,  164  S.  W.  777 ; 

V.  Shapiro.  125  Minn.  81,  145  N.  W.  Wright  v.  Harrison,  137  Tenn.  157, 

791 ;  United  Securities  Co.  v.  Tilley,  192  S.  W.  716. 

177   Mo.   App.    113,    163   S.   W.   281  ^^  Poel  v.  Brunswick-Balke  &c.  Co.. 

(tclM[ram) ;   Tniskett  v.  Rice  Bros.  159  App.  Div.  365,  144  N.  Y.  S.  725. 

&c  Co.  (Mo.  App.),  180  S.  W.  1048;  Where  contract  within  statute  is  made 

Roskam-Scott    Co.    v.    Thomas,    175  by  agent  the  principal  can  not  sue 

App.  Div.  84,  161  N.  Y.  S.  776;  John  on  it  unless  his  name  appears  in  the 

C  Wiarda    &    Co.    v.    Independent  memorandum  or  his  identity  so  ap- 

Chemical  Co.,  162  N.  Y.  S.  158.    But  pears  therein  that  it  can  not  be  dis- 

a  complete  and  binding  contract  can  puted :      Lovesy    v.    Palmer,    L.    R. 

be  so  created  only  where  the  parties,  (1916)    2   Ch.  233.     Release  of  dis- 

Mbject-matter,  and  terms  may  be  as-  tributive  share  of  an  estate  need  not 

ccrtained  without  the   aid   of   parol  mention  name  of  a  grantee,  nor  de- 
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§  1307.  Description  of  subject-matter — ^Personal  prop- 
erty." 

§  1308.  Contents  of  memorandum-^Admissibility  of  evi- 
dence aliunde. — The  doctrine  of  this  section  is  illustrated  by 
the  cases  cited  in  the  next  following  section.  Another  matter  that 
may  well  be  mentioned  under  this  section  is  as  to  the  admissibil- 
ity of  parol  evidence  where  the  memorandum  has  been  lost.  The 
prevailing,  and  almost  unquestioned,  rule  is  that  if  there  was  once 
a  written  memorandum  fully  complying  with  the  statute  such  loss 
may  be  shown  and  a  recovery  be  had  in  a  proper  case  on  clear 
and  convincing  parol  proof  of  its  making  and  contents.^* 

§§1309-1312.  Contents  of  memorandum  —  Descriptions 
of  real  estate. — ^A  memorandum  describing  the  real  estate 
merely  as  a  certain  number  of  acres  out  of  a  larger  tract  is  not 
sufficient  to  satisfy  the  statute  of  frauds,  and  parol  evidence  is 
not  admissible  to  show  out  of  what  part  the  particular  number  of 
acres  should  be  taken.^*  But  the  statute  is  satisfied  by  writings 
referring  to  the  property  as  a  farm  of  so  many  acres  know^n 
under  a  certain  designation  in  a  certain  locality,  as,  for  instance, 
the  "Joe  Shelby  or  Anderson  farm  of  800  acres,  near  AuUville," 
where  it  appears  that  there  is  such  a  farm  of  that  size  locally  so 
known." 

§§  13 13,  1314.  Whether  the  memorandum  must  show 
the  consideration — ^Weight  of  authority. — In  Alabama,  as 


scribe   the    real    estate:      Koenig   v. 
Koenig,  92  Kans.  761,  142  Pac.  261. 

11  Langstroth  v.  J.  C.  Turner  Cy- 
press Lumber  Co.,  162  App.  Div.  818, 
148  N.  Y.  S.  224  (memorandum  held 
sufficient). 

12  Van  Boskerck  v.  Torbert,  184 
Fed.  419,  Ann.  Cas.  1916E,  171,  and 
note 

"Roberts  v.  Bennett,  166  Ky.  588, 
179  S.  W.  605,  L.  R.  A.  1916C.  1098. 
For  other  descriptions  held  insuffi- 
cient, see:  Mims  v.  Gillis,  19  Ga. 
App.  53,  90  S.  E.  1035;  Meremac 
Portland  Cement  &c.  Co.  v.  Kreis 
(Mo.),  168  S.  W.  1148;  Howard  v. 
Innes,  253  Pa.  593,  98  Atl.  761 ;  Clegg 
V.  Brannan  (Tex.  Civ.  App.),  190  S. 
W.  812 ;  Hannon  v.  Scanlon,  158  Wis. 
357,  148  N.  W.  1082. 

"Anderson  v.  Hall  (Mo.),  188  S. 


W.  79.  See  also  Matherley  v. 
Wright,  171  Ky.  264.  188  S.  W.  385 ; 
Laforme  v.  Bradley,  11  N.  H.  128,  88 
Atl.  1000.  Where  the  owner  gave  an- 
other written  authority  containing  a 
partially  incorrect  description  to  sell 
a  farm,  and  the  latter  afterward 
purchased  the  farm  himself,  taking  a 
receipt  for  the  first  payment,  signed 
by  defendant,  describing  the  farm  and 
referring  to  the  authority  to  sell,  this 
was  sufficient  within  statute  of 
frauds:  Meek  v.  Hurst  (Mo.),  191 
S.  W.  68.  For  other  descriptions 
held  sufficient,  see :  Harvey  v.  Bross, 
216  Mass.  57,  104  N.  E.  350;  Tracy 
V.  Berridge,  180  Mo.  App.  220.  167 
S.  W.  1176;  Beaton  v.  Fussell  (Tex. 
Civ.  App.).  166  S.  W.  458;  Spauld- 
ing  V.  Smith  (Tex.  Civ.  App.),  169 
S.  W.  627. 
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well  as  in  many  other  states,  the  statute  requires  the  memoran- 
dum to  show  the  consideration,  and  an  agreement  can  not  be 
taken  out  of  the  statute  by  parol  evidence  of  a  valuable  consid- 
eration/' The  memorandum  contemplated  by  some  statutes, 
however,  such  as  the  Oregon  statute,  is  not  required  to  show  the 
consideration,  at  least  where  the  law  imports  a  consideration/* 
And,  in  any  event,  the  authorities  are  almost  unanimous  in  hold- 
ing that  the  words  "for  value  received"  constitute  a  sufficient 
showing  of  the  consideration/^ 

§§  1317,  1318.     Form  of  signature — Place  of  signature. — 

The  signature  required  by  the  statute  may  be  either  written  or 
printed."  It  need  not  be  subscribed  at  the  bottom  of  the  contract 
or  memorandum.^' 

§  1319.  Who  must  sign. — Nearly  all  of  the  statutes  re- 
quire the  memorandum  to  be  signed  only  by  the  party  or  parties 
to  be  charged,  or  his  or  their  authorized  agent,  and  this  does 
not  necessitate  its  being  signed  by  the  other  party/®  In  many 
states  the  authority  of  an  agent  who  makes  a  contract  for  the 


^'Dillworth  v.  Holmes  Furniture 
&c.  Co.  (Ala.  App.),  73  So.  288.  See 
also  Saunders  v.  Bank  of  Mecklen- 
burg, 112  Va.  443,  71  S.  E.  714,  Ann. 
Cas.  1913B,  982,  showing  the  author- 
ities to  be  nearly  equally  divided  on 
the  question  where  the  statute  re- 
quires the  "agreement*^  to  be  shown 
in  writing,  but  that  in  a  majority  of 
jurisdictions  either  because  a'  differ- 
ent view  is  taken  or  because,  as  in 
many  of  them,  the  statute  is  different, 
the  consideration  is  not  required  to 
be  shown  in  the  memorandum. 

"Taggart  v.  Hunter  (Ore.),  152 
Pac  871. 

"Dillworth  v.  Holmes  Furniture 
&c  Co.  (Ala.  App.),  73. So.  288;  Jan- 
sen  V.  Kuenzie,  145  Wis.  473,  130  N. 
W.  450,  Ann.  Cas.  1912A,  1241,  and 
note.  A  recital  of  the  purchase  of 
corporate  stocks  and  payment  of  price 
and  agreement  for  payment  of  per- 
centage of  price  annually  by  vendors, 
sufficiently  shows  consideration  for 
promise  of  vendors :  In  re  Sim's  Es- 
tate (Minn.),  160  N.  W.  765.  But  a 
deed,  deposited  with  a  third  person 
for  delivery  to  grantees  upon  their 
payment  of  the   price,   although   re- 


citing a  consideration  of  $10,  is  not 
a  memorandum  of  the  grantor's  oral 
contract  to  sell  for  $3,000  sufficient 
to  satisfy  the  statute  of  frauds :  Hol- 
land V.  McCarthy,  173  CaL  597,  160 
Pac.  1069. 

"Kilday  v.  Schancupp,  91  Conn. 
29,  98  Atl.  335,  L.  RL  A.  1917A,  151. 

*®  Kilday  v.  Schancupp,  91  Conn. 
29,  98  Atl.  335,  L.  R.  A.  1917 A,  151 ; 
Burriss  v.  Starr,  165  N.  Car.  657,  81 
S.  E.  929,  Ann.  Cas.  1914D,  71n.  For 
signatures  held  sufficient,  see:  Cali- 
fornia &c.  Land  Co.  v.  Cuddeback, 
27  Cal.  App.  450,  150  Pac.  379;  Mc- 
Crea  v.  Bentley,  154  N.  Y.  S.  174. 
But  where  several  persons  on  one 
side  prepared  an  agreemenN  for  the 
sale  of  land,  which  in  the  body  of 
the  agreement  recited  their  names 
merely  for  purposes  of  identification, 
they  were  held  not  to  have  signed  it 
so  as  to  be  binding  against  them 
under  the  statute  of  frauds :  Suther- 
land v.  Munsey,  119  Va.  791,  89  S. 
E.  882.  See  also  Willebrandt  v.  Sis- 
ters of  Mercy  (Mich.),  152  N.  W. 
85;  Harby  v.  Wilson  (S.  Car),  90 
S    F    183 

=oLe  vine  v.  Whitehouse,  ^7  Utah 
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sale  of  real  estate  and  signs  for  his  principal  must  be  in  writing, ^^ 
but  in  others  parol  authority  may  be  given  an  agent  to  make  such 
a  contract.*^ 

§  1320.  Who  is  party  to  be  charged. — The  prevailing  rule 
is  that  "the  party  to  be  charged'*  is  the  party,  whether  vendor  or 
vendee,  against  whom  the  contract  is  sought  to  be*  enforced  in  the 
particular  action,  and  that  it  is  sufficient  if  the  memorandum  be 
signed  by  him,  even  though  he  could  not  enforce  it  against  the 
other  party  who  had  not  signed." 

§  1321.  Vendor  as  party  to  be  charged. — If  the  vendor  is 
defendant  he  would  be  the  party  to  be  charged,  and  in  some  juris- 
dictions it  is  held,  or  stated  without  qualification  in  the  decisions, 
that  the  vendor  is  the  party  to  be  charged  and  the  only  one  who 
is  required  to  sign.** 

§§  1324, 1325.  Time  when  memorandum  must  be  made. — 
The  memorandum  is  not  required  to  be  contemporaneous  with 
the  making  of  the  contract.^''  It  may  consist  of  letters  written  at 
different  times,**^  and  it  may  be  made  at  any  time  before  suit  is 


260,  109  Pac.  2.  Ann.  Cas.  1912C,  407, 
and  note;  also  note  in  43  L.  R.  A. 
(N.  S.)  410.  Authorities  cited  in 
the  next  following  sections  are  to  the 
same  effect. 

21  Holland  v.  McCarthy,  173  CaL 
597,  160  Pac  1069;  McRae  v.  Ross 
(CaL),  148  Pac.  215;  Springer  v. 
City  Bank  &c.  Co.  (Colo.),  149  Pac. 
253 ;  Kelly  v.  Fischer,  263  111.  184,  105 
N.  E.  21  (but  newspaper  notice  and 
handbills  signed  by  landowner  held 
sufficient  to  authorize  auctioneer  to 
make  written  memorandum  of  sale) ; 
Northwestern  University  v.  Hughes, 
183  111.  App.  236  (lease  for  5  years)  ; 
Smith  V.  Schriver,  91  Kans.  582,  138 
Pac.  584;  Llewellyn  v.  Sunnyside 
Coal  Co.,  242  Pa.  517,  89  Atl.  575. 
Seller's  agent  can  not  act  as  agent 
for  buyer  so  as  to  bind  latter  in  sign- 
ing memorandum  for  sale  of  goods 
required  to  be  in  writing:  Happ 
Bros.  Co.  V.  Hunter  Mfg.  &c  Co.,  145 
Ga.  836,  90  S.  E.  61. 

*2  Beckman  v.  Sonntag  Inv.  Co.,  67 
Fla.  293,  64  So.  948. 

"  Beckwith  v.  Clark,  188  Fed.  171, 


110  C.  C.  A.  207;  Matthis  v.  Weir 
(Del.  Ch.),  84  Atl.  878;  Knapp  v. 
Beach,  52  Ind.  App.  573,  101  N.  E. 
Z7  \  Brown  v.  Hobbs,  154  N.  Car. 
544,  70  S.  E.  906;  Shillinglaw  v. 
Sims,  86  S.  Car.  76,  67  S.  E.  906; 
Black  V.  Hanz  (Tex.),  146  S.  W.  309; 
Armstrong  v.  Maryland  Coal  Co.,  67 
W.  Va.  589,  69  S.  E.  195;  note  in 
Ann.  Cas.  1912C,  416. 

2*  Wren  v.  Cooksey,  147  Ky.  825, 
145  S.  W.  1116;  Kaiser  v.  Jones,  157 
Ky.  607,  163  S.  W.  741;  Lusky  v. 
Keiser,  128  Tenn.  705,  164  S.  W.  777 
(no  matter  whether  party  attempted 
to  be  held  in  action  based  on  memo- 
randum or  not).  See  also  Nicker- 
son  V.  Bridges,  216  Mass.  416,  103  N. 
E.  939;  Gregory  Co.  v.  Shapiro,  125 
Minn.  81,  145  N.  W.  791;  Iske  v. 
Iske,  95  Nebr.  603,  146  N.  W.  918. 

25  Marks  v.  Cowdin,  175  App.  Div. 
700.  162  N.  Y.  S.  567.  See  also  Allan 
V.  Wescott,  115  Maine  180,  98  Atl. 
630. 

2«  Thomas  J.  Baird  Inv.  Co.  v.  Har- 
ris, 209  Fed.  291,  126  C.  C.  A.  217; 
ante  §  1303 
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brought.*^  Indeed,  pleadings  in  the  suit  in  which  the  question 
arises,  such  as  answers  admitting  the  contract  alleged  and  not 
claiming  the  benefit  of  the  statute,  have  been  held  sufficient  to 
satisfy  it.^* 

§  1326.  Necessity  for  delivery  of  memorandum. — There 
is  conflict  among  the  authorities  as  to  whether  the  memorandum 
relied  on  must  have  been  delivered.  The  question  may  depend 
to  some  extent  upon  the  nature  of  the  transaction  and  of  the 
memorandum,  circumstances  under  which  it  is  produced,  and  the 
like,  but  it  is  impossible  to  reconcile  all  the  authorities  on  any 
basis  or  distinction.  A  number  of  recent  authorities  hold  that, 
an  imdelivered  deed,  especially  where  it  contains  no  recital  that 
it  was  made  in  pursuance  of  a  previous  contract  of  sale,  is  not 
sufficient  to  satisfy  the  statute.*®  But  there  are  other  recent  cases 
holding  that  a  deed  placed  in  escrow  may  be  sufficient,'®  and  quite 
a  number  applying  the  rule  that  delivery  of  the  memorandum  is 
unnecessary  to  various  agreements  and  writings.'* 

§  1328.  Taking  contract  out  of  operation  of  seventeenth 
section — Receipt  and  acceptance. — Where  nothing  has  been 
given  as  earnest  or  by  way  of  payment  on  goods  sold  on  a  parol 
contract  for  the  sale  of  goods  within  the  seventeenth  section  of 
the  statute,  there  must  be  both  delivery  and  acceptance  to  take 
it  out  of  the  statute.'*  But  where  there  is  such  delivery  and  ac- 
ceptance as  is  required  the  statute  is  satisfied.'* 

*^ Gate  City  Bank  V.  Elliott  (Mo.),  11,   88   Pac.   525,    121    Am.    St.   356; 

181  S.  W.  25.  Moore  v.  Ward,  71  W.  Va.  393,  76  S. 

2SMuller  v.    Brantigam,   84   N.   J.  E.  807,  Ann.  Cas.  1914C,  263n. 

Eq.  574,  94  Atl.  584.    See  also  Mussey  3i  Ryder  v.  Johnson,  153  Ala.  482, 

V.  Shaw,  274  111.  351.  113  N.  E.  605.  45  So.  181;  Barr  v.  Johnson,  102  Ark. 

"Lowther  v.  Potter,  221  Fed.  881,  Z77,  144  S.  W.  527;  Ames  v.  Ames, 

137C.C  A.  451;  Hainv.  Burton,  118  46    Ind.    App.    597,    91    N.    E.    509; 

Mo.  App.  577,  94  S.  W.  589;  Sursa  Tharaldson  v.  Everts,  87  Minn.  168, 

V;,Cash,  171  Mo.  App.  396,  156  S.  W.  91  N.  W.  467. 

/79.    A  deea  placed  in  escrow  is  not  ^^  y^n    Boskerck    v.    Torbert,    184 

a  sufficient  memorandum   in   writing  Fed.  419,  Ann.  Cas.  1916E,  171 ;  Gard 

of  t?ie  contract  to  satisfy  the  statute  v.  Ramos,  23  Cal.  App.  303,  138  Pac. 

of  frauds,   where   it  does   not   state  108;     Beedy    v.     Brayman    Wooden 

the  terms  of   sale:     Main  v.   Pratt,  Ware  Co.,  108  Maine  200,  79  Atl.  721, 

276  111.  218,  114  N.  E.  576.    See  also  36  L.  R.  A.   (N.  S.)  76n,  Ann.  Cas. 

for  other  cases  holding  delivery  of  1913B,  273 ;  Gold  v.  Gross,  146  N.  Y. 

the  memorandum  necessary:    Halsell  S.  164;  Friedman  v.  Pious,  158  Wis. 

V.  Renfrow,    14   Okla.  674.   78   Pac.  435,  149  N.  W.  218. 

118,  2  Ann.  Cas.  286;  Matter  of  Ks-  3^  \{unroe  v.  Mundy,  164  Iowa  707. 

tatc  of   Edwall.    75   Wash.   391,    134  146  N.  W.  819;  Scott  v.  T.  W.  Steven- 

Pac.  1041.  son  Co.,   130  Minn.   151,   153   N.   W. 

**  Schneider  v.  Anderson,  75  Kans.  316;  Davis  Laundry  &c.  Co.  v.  Whit- 
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§  1330.     Mere  words  insufficient.'^ 

§§1331,  1332.  Acts  constituting  acceptance  —  Illustra- 
tions.— Where  nearly  all  the  stock  of  a  corporation  was  sold 
under  a  parol  contract  and  delivered  to  the  purchaser,  who  there- 
upon took  possession  and  operated  the  plant  for  two  weeks,  this 
was  held  to  justify  a  jury  in  finding  an  acceptance  taking  the 
case  out  of  the  statute.'**  So,  the  act  of  the  buyer  of  goods  in 
offering  them  for  sale  is  sufficient  to  show  an  acceptance.'^ 

§  1333.  Acceptance  of  part  of  goods. — Delivery  and  ac- 
ceptance of  part  of  the  goods  sold  under  an  entire  and  indivisible 
parol  contract  will  satisfy  the  statute.'^ 

§  1335.  Constructive  delivery  and  acceptance. — ^A  sym- 
bolic delivery  is  sufficient  in  a  proper  case,"  and  there  may  be  a 
sufficient  constructive  delivery  even  not  by  symbol.'® 

§  1337.  Delivery  at  a  place  or  to  a  person  designated  by 
the  buyer.*® 

§  1340.  Question  for  jury. — ^The  question  as  to  whether  a 
written  memorandum  is  sufficient  to  take  a  prior  oral  agreement 
out  of  the  statute  of  frauds  where  the  evidence  is  conflicting  as 
to  such  agreement  and  its  terms,  is  for  the  jury." 

more,  92  Ohio  St.  44,  110  N.  E.  518,  As  to  necessity  of  acts  of  buyer  al- 
Ann.  Cas.  1917C,  988n;  First  Nat.  ready  in  possession  to  show  posses- 
Bank  V.  G.  Geske  &  Co.,  85  Wash,  sion  as  owner  rather  than  under 
477,  148  Pac.  593,  Ann.  Cas.  1917B,  former  relation,  see:  Young  v.  In- 
564.  galsbe,  208  N.  Y.  504,  102  N.  E.  590. 

8*  Friedman  v.  Pious,  158  Wis.  435,  *<>  Munro  v.  Mundy,  164  Iowa  7^1^ 

149  N.  W.  218.  146  N.  W.  819;  First  Nat  Bank  v. 

»8  Davis  Laundry  &c.  Co.  v.  Whit-  G.  Geske  &  Co.,  85  Wash.  477,  148 

more,  92  Ohio  St.  44,  110  N.  E.  518,  Pac  593,  Ann.  Cas.  1917B.  564n. 

Ann.  Cas.  1917C,  988.  *i  Kleman       v.       Anheuser-Busch 

8®  Beedy     v.      Brayman     Wooden  Brewing  Assn.,  237  Fed.  993,  150  C. 

Ware   Co.,    108   Maine  200,   79   Atl.  C.  A.  643.    Evidence  of  sale  of  goods. 

721,  2i(i  L.  R.  A.   (N.  S.)   76n,  Ann.  to  be  delivered  at  two  stpres,  single, 

Cas.  191 3B,  273,  and  note.  so  that  acceptance  of  those  delivered 

^"^  Scott  V.   T.   W.   Stevenson   Co.,  at  one  store  would  take  the  contract 

130  Minn.  151,  153  N.  W.  316.  out  of  the  statute  of  frauds,  held  to 

88  Note   in   Ann.    Cas.   1917B,   566,  make  a  question  for  the  jury:    Krip- 

567.     See  also  Lewis-Sunas  &c.  Co.  pendorf-Dittman    Co.    v.    Hunt-Rid- 

v.  Kee,  27  Cal.  App.   135,   148  Pac.  dick  Mercantile  Co.  (Mo.  App.),  190 

973.  S.  W.  44.    See  also  Schneider  v.  Ler- 

»» Wilson    v.    Hotchkiss,    171    Cal.  insky,   162  N.  Y.  S.  769;  Hewey  v. 

617,  L.  R.  A.  1916F,  389n,  154  Pac.  1,  Andrews,  82  Ore.  448,  159  Pac.  1149, 

Ann.    Cas.     1917B,    570;     Smith    v.  161  Pac  108. 
Bloom,  159  Iowa  592,  141  N.  W.  32. 
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§  1341.  Elamest  or  part  pa3mient. — Where  one  orally 
agreed  to  buy  the  stock  of  another  and  employ  him,  the  giving 
up  of  a  position  by  the  latter  in  order  to  go  to  work  for  the  for- 
mer was  held  to  be  neither  part  payment  nor  the  giving  of  some- 
thing in  earnest  to  bind  the  bargain.** 

**Hewson  v.  Peterman  Mfg.  Co.,  Higden,   123   Md.  447,   91   Atl.   577, 

76  Wash.  600.  136  Pac  1158,  51  L.  Ann.   Cas,   1916C,  339n.     See  as  to 

R.  A.  (N.  S;)  398n,  Ann.  Cas.  1915D,  when    check   is   not   part   payment: 

346a.    For  what  is  sufficient  under  Hessling  v.  Welsh,  14/  N.  Y.  S.  44. 
Uniform  Sales  Act,  see  Willard  v. 
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CHAPTER  XXXI 


IMPLIED  CONTRACTS 


§  1355.  Implied  and  quasi  contracts — ^Introductory. — ^The 
nature  of  a  quasi  contract,  or  one  implied  in  law,  as  distinguished 
from  one  implied  in  fact,  has  already  been  considered,^  and,  as 
already  shown,  it  is  not  a  true  contract  in  the  ordinary  sense, 
but  is  one  raised  by  the  law  regardless  of  the  actual  intention  of 
the  parties.  The  law  supplies  the  intention  when  it  imposes  the 
duty,  and  if  there  is  no  duty  or  obligation  in  equity  or  good 
conscience  to  perform  a  duty,  no  such  intention  is  implied  and  no 
implied  contract  is  raised.* 

§  1357.  Duties  imposed  by  statute. — When  one  becomes 
a  stockholder  and  member  of  a  corporation  there  is  an  implied 
contract  to  pay  assessments  as  made  by  the  directors  in  accord- 
ance with  the  statute.* 

§  1358.  Acts  of  parties.** — It  is  a  general  rule  that  a  party 
must  have  had  some  choice  or  opportunity  to  refuse  before  an 
implied  contract  will  be  raised  against  him,  or,  in  other  words, 
that  no  obligation  will  be  implied  in  law  from  an  act  which  is  not 
voluntary.*  But,  although  it  is  the  general  rule  that  a  contract 
will  not  be  implied  against  one  merely  because  he  has  received 
some  benefit  where  he  had  no  opportunity  to  elect  or  refuse,  it 
may  be  implied  where  the  act  from  which  he  is  benefited  is  the 
natural  result  of  his  own  conduct  and  he  voluntarily  receives  and 
retains  such  benefit.*^  Where  a  person  quarantined  by  a  township 

^  Ante  §  18.     See  also  Lombard  v.  of  the  work :    Chesebro  v.  Lockwood, 

Rahilly,   127  Minn.   449,    149   N.   W.  88  Conn.  219,  91  Atl.  188. 

950 ;  Morse  v.  Kenney,  87  Vt.  445,  89  s  Marshall  v.  Wentz,  28  Cal.  App. 

Atl.  865.  540,  153  Pac.  244,  246. 

2  Brown's   Est.   v.    Stair,   25    Colo.  ^a  [Main  section  cited  in  Yoakum 

App.    140,    136    Pac.    1003;    Grice    v.  v.  Gossett  (Tex.  Civ.  App.),  200  S. 

Todd   (Va.),  91  S.  E.  609,  610.     No  W.  582,  583.] 

implied   promise   to   pay    for  half   a  *  Grice   v.   Todd    (Va.),   91    S.    E. 

division   wall   is   implied  against  one  609,  611. 

who  had  no  interest  in  the  property  ^  Equitable   Trust   Co.   v.   Wabash 

benefited  and  merely  consented  to  the  R.  Co.,  244   Fed.  66.     For  cases   in 

adjoining  owner's  raising  it  and  en-  which  an  implied  contract  was  held  to 

tering  on  former's  property  to  do  part  exist,   see :     Pennsylvania  R.   Co.   v. 
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board  requested  the  chairman  of  the  board  to  haVe  groceries  sent 
to  his  farm  from  a  neighboring  village,  it  was  held  that  such  per- 
son was  liable  on  the  implied  contract  to  pay  the  transportation 
charges,  no  matter  whether  the  quarantine  was  legal  or  not.** 

§§  1359,  1360.  Contracts  not  implied  by  law  where  ex- 
press contracts — Limits  of  rule. — ^As  a  general  rule  the  law 
will  not  raise  an  implied  contract  where  there  is  a  subsisting  valid 
express  contract  covering  the  matter,  and,  in  most  jurisdictions, 
in  an  action  on  an  express  contract  there  can  be  no  recovery  on  an 
implied  contract.^  But  where  an  heir,  with  the  knowledge  and 
consent  of  the  other  heirs,  incurred  expense  and  performed  val- 
uable services  in  the  adjustment  and  collection  of  funds  of  the 
estate  located  in  a  foreign  country,  it  was  held  that  he  could  re- 
cover from  the  other  heirs  for  such  expenses  and  a  reasonable 
compensation,  notwithstanding  an  express  agreement,  mutually 
entered  into  after  some  of  the  collections  had  been  made,  con- 
cerning subsequent  collections  and  distribution,  reciting  a  con- 
sideration of  love  and  affection  and  making  no  mention  of  com- 
pensation.* 

Titus,  216  N.  Y.  17,  109  N.  E.  857.  the  garage:     Helber  v.  Schaible,  183 

Aim.  Cas.  1917C,  862,  and  note  (im-  Mich.  379,  150  N.  W.  145.    Where  one 

plied  contract   of   consignee   to   pay  is   incompetent  to   make  an   express 

freight)  ;  School  Board  of  Lipps  Dist.  contract,  such  incompetency  has  also 

No.  4  of  Wise  County  v.  Saxon  Lime  been  held  fatal  to  any  theory  of  an 

&c  Co.  (Va.),  93  S.  E.  579;  notes  in  implied    contract:      Curved    Electro- 

L  R.  A.   1917A,  455    (implied  cove-  type  Plate  Co.  v.  United  States,  50 

nants) ;  L.  R.  A.  1917B,  681 ;  1917D,  Ct.  CI.  258. 

265    (implied    contracts    to    pay    for  ®  Plymouth  Tp.  v.  Klug,  26  N.  Dak. 

services)  ;   1917D,  678   (implied  con-  607,  145  N.  W.  130.    For  further  illus- 

tract  of   water  company  to    furnish  trations,  see  also  notes  in  50  L.  R. 

adequate  supply)  ;  and  cases  cited  in  A.  (N.  S.)  1223;  51  L.  R.  A.  (N.  S.) 

subsequent  sections   of  this   chapter.  406,  52  L.  R.  A.  (N.  S.)  172. 

For  acts    from    which    contract   has  ^  Keehn  v.  Moist,  192  111.  App.  520 ; 

been  implied  in  fact,  see :    Park-Rob-  Bierkamp  v.  Benthien,  173  Iowa  436, 

ertson  Hardw.  Co.  v.  Copeland,  U  Ala.  155  N.  W.  819;  Yancey  v.  Boyce,  28 

App.  447,  66  So.  880 ;  E.  C.  Atkins  &  N.  Dak.   187,   148  N.   W.  539,   Ann. 

Co.  V.  Kirk,  187  111.  App.  310 ;  Schade  Cas.  1916E,  258n ;  Lowe  v.  Jensen,  72 

V.  Muller,  75  Ore.  225,  146  Pac.  144 ;  N.   Dak.    148,    132   N.    W.   661,   and 

Dowling  v.  Charleston  &c.  R.  Co.  (S.  authorises  there  cited.     But  compare 

Car.),  81  S.  E.  313.    Where  the  owner  Matthews  v.  Myers  (Ind.  App.),  115 

of  an  automobile  takes  it  to  a  garage  N.    E.   959;    Scholz   v.    Schenck,    174 

to  be  repaired  without  any  agreement  Ind.  186,  91  N.  E.  730.   And  see  gen- 

as  to  compensation,  the  law  implies  erally   Ray  v.    Missouri   &c.  R.   Co., 

a  promise  to  pay  what  the  repairs  are  90  Kans.  244,  133  Pac.  847. 

reasonably  worth,  but  does  not  raise  ®  Marney   v.    Cowley   County    Nat. 

an  implied  promise  to  pay  for  repairs  Bank,  92   Kans.   129,    139  Pac.    1021, 

at  the  factory  where  the  garage  ow-  Ann.  Cas.  1916B,  195n. 
ncr  sent  it  for  repairs  after  a  fire  in 
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§  1362.    Accounts  stated.'^ 

§  1363.  Work  and  services. — Many  cases  illustrate  the 
doctrine  of  this  section  under  which  a  contract  to  pay  the  reason- 
able value  of  work  and  labor  is  implied  where  the  services  are 
lendered  upon  request  or  the  benefits  knowingly  received  and 
retained  under  such  circumstances  as  show  that  there  was  ex- 
pectation of  compensation  and  a  resulting  obligation."  But  no 
such  contract  is  implied  where  there  is  no  such  knowledge  or 
ground  for  believing  that  compensation  was  expected  or  should 
be  made/^  nor,  as  a  rule,  can  there  be  any  recovery  on  the  quan- 
tum meruit  where  there  is  a  valid  express  contract  definitely  fix- 
ing the  amount  of  compensation.^^  A  contract  to  pay  what  serv- 
ices are  reasonably  worth  will  be  implied  the  same  where  they  are 
performed  and  accepted  under  an  express  agreement  within  the 
statute  of  frauds  and  not  taken  out  of  it  .as  if  there  were  no  ex- 
press contract.^*  And  where  an  express  contract  is  unen forcible 
because  too  vague  or  invalid  for  some  other  cause,  but  the  serv- 
ices are  not  illegal,  there  may  be  a  recovery  on  the  quantum  mer- 
uit for  services  rendered  and  accepted.^* 

§  1366.  Where  law  will  not  imply  a  promise  owing  to  re- 
lationship of  parties. — Where  the  relationship  of  the  parties 
is  such  as  to  indicate  or  raise  the  presumption  that  they  lived  to- 

•  See  elaborate  note  in  45  L.  R.  A.  S.  E.  415.  But  there  may  be  re- 
(N.  S,)  534-538;  also  United  Iron  covery  on  implied  contract  where  ex- 
Works  V.  Rathskeller  Co.,  94  Wash,  press  agreement  is  void:  Carroll  v, 
dlr  161  Pac.  1197,  L.  R.  A.  1917C,  Palmer  Mfg.  Co.,  181  Mich.  280,  148 
445,  and  note;  note  in  Ann.  Cas.  N.  W.  390.  So,  where  minds  of 
1915 B,  924.  parties  did  not  meet  as  to  meaning  of 

loLoy  V.  Reid,  11  Ala.  App.  231,  word  used  in  determining  compensa- 

65  So.  855 ;  Tennessee  Coal  &c.  Co.  tion  there  may  be  recovery  of  reason- 

V.  Butler,  187  Ala.  51,  65   So.  804;  able   value   of    services    performed: 

Washington  &c.  R.  Co.  v.  Moss,  127  Law  Reporting  Co.  v.  Texas  Grain 

Md.  12,  96  Atl.  273;  McCurdy  v.  Bor-  &c.  Co.  (Tex.  Civ.  App.),  168  S,  W. 

ing,  27  N.  Dak.  1,  146  N.  W.  730.  1001. 

11  Brunswick  v.  Sims,  14  Ga.  App.  i^  Fabian  v.  Wasatch  Orchard  Co., 

315,  80  S.  E.  730;  Hill  v.  Alber,  261  41  Utah  404,  125  Pac  860,  L.  R.  A. 

111.    124,    103   N.   E.   612;   Wood   v.  1916D,  892,  and  note.    Some  courts. 

Lewis'  Estate,  183  Mo.  App.  553,  167  however,  allow  the  price  agreed  on  to 

S.  W.  666.    Contract  for  extra  com-  be  shown  and  a  number  of  them  hold 

pensation  of  household  servant  is  not  that  it  even  determines  the  measure 

implied    from    fact    of    increase    of  of  value.     Note  in  L.  R.  A.  1916D, 

duties  by  increase  in  size  of  family:  892. 

Leahy  v.   Cheney,  90  Conn.  611,  98  i*  Warren  v.  Inter  State  Realty  Co., 

Atl.  132,  L.  R.  A.  1917D,  809n.  192  111.  App.  438 ;  Rochester  v.  Camp- 

"Fuchs  V.  Standard  Thermometer  bell.    184   Ind.   421,    111    N.   E.   420; 

Co.,   178  Mich.  Zl,   144  N.  W.  484;  Washington  &c.  R.  Co.  v.  Moss,  127 

Raby  v.  Cozad,  164  N.  Car.  287,  80  Md.  12.  96  Atl.  273;  Carroll  v.  Pal- 
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gether  as  one  family  and  a  matter  of  mutual  convenience,  the 
law  will  not  imply  a  contract  to  pay  for  services  rendered  in  that 
relation,^*  But  facts  and  circumstances  may  overcome  the  pre- 
sumption that  the  services  were  gratuitous  and  show  either  an 
express  contract  or  that  the  parties  intended  a  pecuniary  recom- 
pense." 

§  1367.  Parent  and  child. — Services  rendered  by  a  daugh- 
ter to  a  mother  living  with  her  are  presumed  to  be  gratuitous  and 
proof  of  a  statement  by  the  mother  of  a  desire  to  compensate  the 
daughter  is  not  sufficient.*^  But,  while  there  is  a  presumption  that 
services  of  a  child  at  home  were  gratuitous,  where  a  father  prom- 
ised his  daughter  to  pay  her  for  household  services  a  few  months 
before  her  majority  and  she  continued  to  render  such  services  for 
years  afterward  she  was  held  entitled  to  recover  on  the  implied 
contract  arising  from  performance  and  acceptance  of  the  services 
under  the  circumstances.*® 

§  1369.  Same  subject  continued — Further  illustrations. — 
Contrary  to  the  decision  in  a  Massachusetts  case  referred  to  in 
ihe  original  section,  it  has  since  been  held  by  another  court,  with 
what  seems  to  be  the  better  reason,  that  a  woman  deceived  into 
marriage  with  a  man  who  had  a  wife  living  may  recover  from  his 
estate  the  value  of  services  rendered  to  him  as  upon  an  implied 
contract.** 

§  1370.  Same  subject  continued — During  illicit  cohabita- 
tion.*« 

mer  Mfg.  Co,  181  Mich.  280,  148  N.  631 ;  In  re  Pauley's  Estate,  174  Iowa 

W.  390.  122,  156  N.  W.  355 ;  Knight  v.  Martin, 

"Boiling  V.  Boiling's  Adrar.,   146  124  Minn.  191,  144  N.  W.  941.     See 

Ky.  313,  142  S.  W,  387,  Ann.  Cas.  also  In  re  Estate  of  Rohrer,  160  Cal. 

1913C,  306,   and   note    (nephew   and  574,   117  Pac.  672,  Ann.  Cas.  1913E, 

wife   living   with    uncle) ;    Allen    v.  479n. 

Allen,  158  Ky.  759,  166  S.  W.  211;  "Bishop   v.   Newman's    Exr.,    168 

Wood  V.  Lewis'  Estate,  183  Mo.  App.  Ky.  238,   182   S.  W.   165.     See  also 

553,  167  S.  W.  666  (cousin  living  in  Norman  v.  Norman,  168  Ky.  365,  182 

family) ;  Merrick  v.  Ditzler,  91  Ohio  S.  W.  224. 

St  256,    110   N.    E.   493.     See   also  "Wiley  v.  Wiley  (Mo.  App.),  182 

Farmer  v.  Underwood,  164  Iowa  587,  S.  W.  107. 

146  N.W.  18;  Taylor  v.  George,  176  i»  Sanders  v.   Ragan,   172   N.   Car. 

Mo.  App.  215,  161  S.  W.  1187.    But  612,  90  S.  E.  117,  L.  R.  A.  1917B, 

compare  In  re  Estate  of  Rohrer,  160  681  n. 

at  574,    117   Pac   672,   Ann.    Cas.  ^o  Gjurich  v.  Fieg,  164  Cal.  429,  129 

1913A,  479n.  Pac.  464,  Ann.  Cas.  1916B,  111,  and 

"Vogel  V.  Murphy,  182  IlL  App.  note. 
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§§  1372-1374.  Money  had  and  received."— The  action  for 
money  had  and  received  is  based  on  the  implied  promise  arising 
from  the  receipt  of  money  which  the  defendant  in  equity  and 
good  conscience  ought  to  pay  to  the  plaintiff  and  not  retain.*^ 
Privity  of  contract  is  not  necessary/* 

§  1375.  When  action  may  be  maintained. — One  merely 
entitled  to  the  possession  of  notes  can  not  maintain  an  action  for 
their  value  as  for  money  had  and  received.^*  And  a  promise  to 
repay  money  received  will  not  ordinarily  be  implied,  and  this 
action  can  not  be  maintained,  unless  it  appears  that  in  equity  and 
good  conscience  the  party  receiving  it  ought  not  to  retain  it.** 

§  1376.     Money  lent."" 

§§  1379,  1380.  Money  paid — Receiving  without  consent 
of  owner — Owner  may  proceed  against  one  holding  money. 

— Where  damages  assessed  for  property  taken  under  eminent  do- 
main stand  in  the  place  of  such  property,  an  action  for  money 
had  and  received  may  be  maintained  by  the  real  owner  to  recover 
the  money  so  paid  from  any  one  into  whose  hands  it  may  have 
come.^^    So  when  a  city  clerk  paid  money  to  a- subordinate  in 

21  [Main  section  cited  in  dissent-  Y.  352,  106  N.  E.  127;  Gile  v.  Inter- 
ing  opinion  in  Steuerwald  v.  Richter,  state  Motor  Co.,  27  N.  Dak.  108,  145 
158  Wis.  597,  149  N.  W.  692,  695.]  N.  W.  732,  L,  R.  A.  1915B,  109n.    As 

22  Knight  V.  Roberts,  17  Ga.  App.  to  money  received  from  third  person, 
527,  87  S.  E.  809;  Taylor  v.  Currey,  see  and  compare  Oklahoma  State 
192  111.  App.  502;  St  Louis  Sanitary  Bank  v.  Bank  of  Central  Arkansas, 
Co.  V.  Reed,  179  Mo.  App.  164.  161  120  Ark.  369,  179  S.  W.  509,  with 
S.  W.  315.  See  also  Arkansas  Nat  Brown  v.  Stair,  25  Colo.  App.  140, 
Bank  v.  Martin,  110  Ark.  578,  163  S.  136  Pac  1003.  As  to  action  where 
W.  795;  Brown's  Est.  v.  Stair,  25  property  has  been  pledged  by  agent 
Colo.  App.  140,  136  Pac.  1003.  without  authority,  see  note  in  Ann. 

23  Taylor  v.  Currey,  192  111.  App.  Cas.  1913C  1295.  As  to  plaintiff's 
502;  Nat.  Bank  v.  Equitable  Trust  title  or  right,  see  Schneider  v.  Yel- 
Co.,  227  Fed.  526,  142  C.  C.  A.  158;  lott,  124  Md.  92,  91  Atl.  779.  As  to 
note  in  Ann.  Cas.  1913 A,  477,  478.  joint  action  against  several  defend- 
For  illustrative  cases,  see:  Lasswell  ants,  see  Cowart  v.  Fender,  137  Ga. 
Land  &  Lumber  Co.  v.  Lee  Wilson,  536,  7Z  S.  E.  822,  Ann.  Cas.  1913A, 
236  Fed.  322;   Schoden  v.   Schaefer,  9Z2,  and  note. 

184  111.  App.  456;  Rommel  v.  Wenks,  20  stansfield  v.  Dunne,  16  Ariz.  153. 

186  III.  App.  369;   Smith  v.   Gruber  141  Pac.  736;  Merchants'  Nat  Bank 

Lumber  Co.,- 81  Wash.  Ill,  142  Pac.  v.  Bentel,  166  Cal.  473,  137  Pac  25. 

493.  27  Eyre  v.  Fairbault,  121  Minn.  233, 

2*  Green  v.  Whaley,  258  Mo.  530,  141  N.  W.  170,  L.  R.  A.  1917A,  685 

167  S.  W.  575.    But  compare  Lee  v.  (executor  of  landowner  at  time  al- 

Coon  Rapids  Nat  Bank  (Iowa),  144  lowed  to  recover  from  party  who  had 

N.  W.  630.  obtained  the  money  out  of  court). 

25  Schwank  v.  Schuchman,  212  N. 
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^nolation  of  statute,  the  city  was  held  entitled  to  recover  the  same 
in  an  action  for  money  had  and  received.**  But  money  which 
has  been  obtained  by  fraudulent  means  or  the  like  can  not  be  re- 
covered from  an  innocent  person  to  whom  it  was  paid  for  a 
valuable  consideration  in  the  usual  course  of  business  and  who  is 
a  bona  fide  holder.*® 

§  1381.     Money  voluntarily  paid  to  another  with  owner's 

consent.*® — Money  paid  by  one  on  another's  debt  by  the  pro- 
curement of  such  debtor,  may  be  recovered  from  him  in  an  action 
on  the  implied  contract.*^  But  the  general  rule  is  well  settled  that 
money  voluntarily  paid,  without  fraud,  duress  or  mistake,  or  in- 
equitable conduct  on  the  party  receiving  it,  can  not  be  recovered, 
and  this  is  generally  true  even  though  the  claim  on  which  it  was 
paid  was  unfounded.** 

§  1383.    EflFect  of  protest." 

§§  1384,  1385.  Recovery  of  money  paid  under  duress  or 
compulsion — Rule  illustrated. — Money  paid  under  duress  or 
unlawful  coercion  or  compulsion  may  be  recovered.**  Duress 
such  as  would  avoid  a  contract  is  generally  held  sufficient  to  make 
a  payment  involuntary,  and,  indeed,  even  less  may  be  sufficient  in 
particular  cases.**  It  may  consist,  among  other  things,  of  oppres- 
sion of  person  or  property,  and  a  payment  made  to  save  property 
from  unlawful  seizure  or  in  order  to  obtain  its  release  or  posses- 
sion unlawfully  withheld  is  not  voluntary  within  the  meaning  of 


»  Milwaukee  v.  ReifT,  157  Wis.  226, 
146  N.  W.  1130. 

2«  Oklahoma  State  Bank  v.  Bank 
of  Central  Arkansas,  120  Ark.  369, 
179  S.  W.  509;  Benjamin  v.  Welda 
State  Bank,  98  Kans.  361,  158  Pac 
65,  L  R.  A.  1917A,  704n ;  Texas  State 
Bank  v.  First  Nat  Bank  (Tex.  Civ. 
App.),  168  S.  W.  504.  But  see  Bat- 
son  V.  Alexander  City  Bank,  179  Ala. 
490,  60  So.  313. 

*^  [Main  section  cited  in  Taylor  v. 
First  Nat.  Bank,  212  Fed.  902.] 

*iBartlett  v.  Bank  (W.  Va.),  87 
S.  E.  444. 

"Taylor  v.  First  Nat  Bank,  212 
Fed,  902 ;  Merrill  v.  Gorden,  IS  Ariz. 
521. 140  Pac  496;  Willi  ford  v.  Eason, 
HO  Ark.  303,  161  S.  W.  498;  E.  D. 
Clough  &  Co.  V.  Boston  &c  R.  Co., 


77  N.  H.  222,  90  Atl.  863,  Ann.  Cas. 
1915B,  1195n.  But  compare  Deniop- 
olis  V.  Marengo  County,  195  Ala.  214, 
70  So.  275. 

*3  Brunson  v.  Board  of  Directors 
of  Levee  Dist,  107  Ark.  24,  153  S. 
W.  828,  44  L.  R.  A.  (N.  S.)  293n, 
Ann.  Cas.  1915A,  493,  and  note;  Hel- 
berg  V.  Odell,  192  111.  App.  266. 

8*Williford  V.  Eason,  110  Ark.  303, 
161  S.  W.  498;  Link  v.  Aiple  &c. 
Real  Est  Co.,  182  Mo.  App.  531,  165 
S.  W.  832;  E.  D.  Clough  &  Co.  v. 
Boston  &c.  R.  Co.,  77  N.  H.  222,  90 
Atl.  863,  Ann.  Cas.  1915B,  1195n. 

85  E.  D.  Clough  &  Co.  V.  Boston 
&C.  R.  Co.,  77  N.  H.  222,  90  Atl.  863, 
Ann.  Cas.  1915B,  1195n;  Harris  v. 
Cary,  112  Va.  362,  71  S.  E.  551,  Ann. 
Cas.  1913A,  1350, 
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the  rule  that  there  can  be  no  recovery  of  money  voluntarily  paid.** 
The  extent  to  which  the  doctrine  of  this  section  is  justly  carried 
is  shown  in  a  recent  case  where  a  prosecuting  attorney,  who  was 
also  acting  as  attorney  for  a  husband,  was  alleged  to  have  com- 
pelled an  innocent  man  to  pay  money  under  threat  of  prosecution 
for  adultery  with  the  client's  wife,  stating  that  the  wife  would 
testify  as  the  lawyer  would  tell  her  to,  and  the  court  held  that 
the  money  so  paid  could  be  recovered.'^  So,  payment  of  a  tax  to 
avoid  a  penalty  or  prevent  a  forfeiture  or  discontinuance  of  busi- 
ness is  not  a  voltmtary  payment.'*  But  there  must  be  some  dan- 
ger or  necessity,  real  or  apparent,  actuating  or  influencing  the 
person  making  such  pa)rment/' 

§  1387.    Recovery  of  illegal  taxes  paid  under  compulsion.^ 

§§  1388,  1390.  Money  paid  by  or  under  mistake — Effect 
of  negligence. — Money  paid  by  or  under  mistake  of  fact  may 
usually  be  recovered.*^  But  not,  ordinarily,  where  the  party  pay- 
ing and  seeking  to  recover  was  guilty  of  negligence;**  nor,  ordi- 
narily, where  the  defendant  has  altered  his  position  in  reliance 
upon  the  payment  so  that  he  can  not  be  placed  in  statu  quo  and 
it  would  be  unconscionable  to  permit  recovery.*' 

§  1391.    Recovery  of  money  paid  under  mistake  of  law.— 

Money  paid  under  mistake  of  law  can  not,  ordinarily,  be  recov- 
ered.** 

§§  1393,  1394.     Contribution — When  may  be  enforced. — 

Contribution  is  enforced  in  a  proper  case  on  the  ground  of  im- 

»« Note  in  Ann.  Cas.  1913A,  1354-  han  v.  Merrill,  165  Iowa  384,  145  N. 

1356.  W.  919;  Bradshaw  v.  Glasscock,  91 

"Coon  V.  Metzler,   161  Wis.  328,  Kans.  11,  136  Pac  933;  Grand  Lodge 

154  N.  W.  2m,  L.  R.  A.  1916B,  667n.  A.  O.  U.  W.  v.  Tonne,  136  Minn.  72, 
a«  Atchison  &c.  R.  Co.  v.  O'Connor,  161  N.  W.  403,  L.  R.  A.  1917E,  344 ; 

223  U.  S.  280,  56  L.  ed.  436,  32  Sup.  Bone  v.  Friday,  180  Mo.  App.  577, 

Ct.  216,  Ann.  Cas.  1913C,  1050,  and  167  S.  W.  599;  Isaacs  v.  Kobre,  145 

note.  N.  Y.  S.  919. 

»»  Hamilton  v.  Kentucky  Title  Sav.  *«  Hibbs  v.   Beall,  41   App.  D.  C 

Bank  &c.  Co.,  159  Ky.  680,  167  S.  W.  592;  Rosenfeld  v.  Boston  Mut  Life 

898,  L.  R.  A.  1915B,  498n.     See  also  Ins.  Co.,  222  Mass.  284,   110  N.  E. 

Voorhees  v.  Nelson,   189  Mich.  684,  304. 

155  N.  \V.  708.  48  Note  in  L.  R.  A.  1917E,  349-356. 
*®  Atchison  &c.  R.  Co.  v.  O'Connor,  See  also   for  case  in  which  it  was 

223  U.  S.  280,  56  L.  ed.  436,  32  Sup.  held  that  there  was  no  such  mistake 

Ct.  216,  Ann.  Cas.  1913C,  1050,  and  of    fact   as    authorized   a   recovery: 

note.  Leavitt  v.  Leighton,  219  Mass.  183, 

*i  United    States    v.    D'Oiler    En-  106  N.  E.  634. 

gineering  Co.,  215  Fed.  209;  Shoen-  "Ante  S  113. 
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plied  contract  to  contribute  ratably  where  one  or  more  of  the  par- 
ties has  paid  a  claim  for  which  all  were  equally  liable,  and  this 
doctrine  finds  frequent  application  in  the  case  of  cosureties,*'  co- 
tenants,**  partners,*^  and  stockholders  who  have  paid  a  corporate 
debt." 

§  1397.  Use  and  occupation. — An  obligation  to  pay  rent 
arises,  without  an  express  agreement  to  do  so,  from  the  mere 
occupancy  of  premises  as  tenant."  And  one  who  incloses  the  land 
of  another  with  his  own  and  uses  it  as  his  own  pasture  is  liable 
for  rent  to  the  owner  thereof .*^^ 

§§  1398,  1399.  Waiver  of  torts  and  suing  on  implied  con- 
tracts.— It  has  been  stated  broadly  that  whenever  a  party 
has  obtained  a  pecuniary  advantage  from  a  wrong  that  he  has 
done  to  another  the  latter  can  waive  the  tort  and  sue  on  the  im- 
plied contract.***  One  of  the  most  common  illustrations  of  the 
general  rule  is  where  one  has  wrongfully  converted  money,  or- 
goods  of  another,  especially  if  he  has  turned  them  into  money.*'' 

§  1400.  Other  instances  in  vrhich  tort  may  be  waived  and 
suit  brought  on  implied  contract. — Where  a  bailee  is  guilty 
of  a  breach  of  duty  in  refusing  to  deliver,  the  bailor  may  waive 
the  tort  and  maintain  assumpsit  on  the  implied  promise  of  the 

"Larson  v.  Sleete,  125  Minn.  267,     stock  owned).    See  also  Hall  v.  Glea- 

146  N.  W.  1094,  L.  R.  A.  1915A,  898,    son,  158  Ky.  789,  166  S.  W.  608. 

and    note ;     Yawger     v.     American  *^  Samuels    v.    Ottinger,    169    Cal. 

Surety  Co.,  212  N.  Y.  292,  106  N.  E.  209,  146  Pac.  638,  Ann.  Cas.  1916E, 

64,  L  R.  A.   1915D,  481,  and  note;  830. 

Central  Banking  &c.   Co.   v.   United  ^o  Colonial    &c.    Mortgage    Co.    v. 

States  Fidelity  &c.   Co.,   IZ  W.  Va.  Elsea,   85   Kans.   106,    116   Pac.   249, 

197,  80  S.  E.  121,  51  L.  R.  A.  (N.  S.)  Ann.  Cas.   1912E,   1145,  and  note  t.^ 

/97  (and  note  as  to  when  judgment  effect  that  one  who  avails  himself  of 

is  res  adjudicata  as  between  sureties),  pasturage  of  another  is  liable  on  itr.- 

**Willmon  v.  Koyer,  169  Cal.  369,  plied    promise    for    reasonable    valu  * 

143  Pac  694,  L.  R.  A.   1915B,  961,  for  use  and  occupation, 

and  note.  ^i  Jewell  v.  Nuhn,  173  Iowa  112.  15" 

«Webb  V.  Butler,  192  Ala.  287,  68  N.  W.  174.     See  also  note  in  Kv.w. 

So.  369.  Ann.  Qis.  1916D,  815,  and  Cas.   1913D,  228,  230.     But  comui:- 

note;  Merton  v.  PuflFer,  157  Wis.  576,  North  Platte  Canal  &c.  Co.  v.  Unit:.! 

147  N.  W.  993,  L.  R.  A.  1917A,  443,  States,  48  Ct.  CI.  281. 

and  note.    But  see  where  partnership        ^^2  Haynie  v.  Sites,  56  Colo.  115.  1.^ ' 

or  adventure  is  illegal:     Kennedy  v.  Pac.  42;  Katz  v.  Mathews,  216  N.  V. 

Lonabaugh,    19   Wyo.    352,    117    Pac.  701,  110  N.  E.  425;  State  of  Yi:cat- 

1079.  Ann.  Cas.  1913E,  133,  and  note.  v.  Argumedo,  92  Misc.  547,  157  N.  Y. 

"Brooke  v.   Boyd,  80  Wash.  213,  L.   219;    In   re   Dickinson,    171    App 

141  Pac.  357,  Ann.  Cas.  1916B,  359,  Div.  486,  157  N.  Y.  S.  248;  First  N.-^t. 

and  note  (and  each  is  liable  for  rat-  Bank  v.  Earn  forth,  90  Vt,  75,  96  Ati 

^le  share  regardless  of  amount  of  600. 
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bailee  to  perform  his  duty/'  One  entitled  to  enforce  a  con- 
structive trust  may  waive  the  tort  upon  which  it  is  founded  and 
sue  in  assumpsit  for  the  value  of  the  property  wrongfully  taken 
or  withheld."*  So  where  a  carrier  has  wrongfully  converted 
property  the  tort  may  be  waived  and  suit  brought  on  the  implied 


promise.  ° 

**Higdon  V.  Warrant  Warehouse 
Co.  (Ala.  App.),  63  So.  938;  Ford  & 
Co.  V.  Atlantic  Compress  Co.,  138  Ga. 
496,  75  S.  E.  609.  Ann.  Cas.  1913D, 
226.  and  note;  Darling  v.  Purdom, 
14  Ga.  App.  597.  81  S.  E.  800. 

^*  Brown  v.  Stair,  25  Colo.  App. 
140,  136  Pac.  1003. 

80  Southern  R.  Co.  v.  Adams,  14 


Ga.  App.  366.  80  S.  E.  912;  Sevier 
V.  Mitchell,  72  Ore.  483,  142  Pac.  780. 
See  also  for  other  illustrative  cases: 
Steverson  v.  W.  C.  Agec  &  Co.,  9 
Ala.  389,  63  So.  794 ;  Reycr  v.  Blais- 
dell,  26  Colo.  App.  387,  143  Pac  385 ; 
Manning  v.  Galland-Henning  Pneu- 
matic &c.  Co.,  141  Wis.  199,  124  N. 
W.  291,  18  Ann.  Cas.  97d 


CHAPTER  XXXII 


LIMITS  OF  OBLIGATION CONTRACTS  AFFECTING  THIRD   PERSONS 

§  1406.  Privity  of  contract. — As  a  general  rule  there  must 
be  privity  of  contract  and  before  a  third  person  can  enforce  or 
maintain  an  action  for  breach  of  a  contract  made  by  others  he 
must  be  a  party  to  the  consideration  or  the  contract  must  have 
been  made  for  his  benefit.^ 

§  1409.     Obligation  as  to  liability  of  third  person.^ 

§  1412.  When  third  persons  may  enforce  contracts  for 
their  benefit. — In  most  jurisdictions,  under  the  modern  law, 
a  party  for  whose  benefit  a  contract  is  made  for  a  valuable  con- 
sideration may  sue  on  the  contract  even  though  there  is  no  consid- 
eration moving  from  him.* 

^  Carr  v.  Louisville  &c.  R.  Co.,  141  Mack    Mfg.    Co.    v.    Massachusetts 

Ga.  219,  80  S.  E.  716;  Ridgeway  v.  Bonding  &  Ins.  Co.,  103  S.  Car.  55, 

S.  F.  Bowser  &  Co.,  14  Ga.  App.  300,  87  S.  E.  439;  Union  Machinery  &c. 

80  S.  E.  692-   Hammond  v.  Harris  Co.     v.     Darnell,     89     Wash.     226, 

(Ga.  App.),  87  S.  E.  711;  Nicholson  154  Pac.  183;  Concrete  Steel  Co.  v. 

V.  Nicholson  Coal  Co.,  190  111.  App.  Illinois  Surety  Co.,  163  Wis.  41,  157 

607;  Perry  v.  Hayes,  215  Mass.  296,  N.    W.    543.      See    also    242    Fed. 

102  N.  E.  318.    See  also  W.  M.  Ritter  318  (stating  Oregon  rule).    But  com- 

Lumbcr  Co.  v.  Lowe,  75  W.  Va.  7l4f  pare  Edwards  v.  Thoman,  187  Mich. 

84  S.  E.  566,  L.  R.  A.  1916E,  718,  and  361,  153  N.  W.  806 ;  Sweeney  v.  Hous- 

note.  ton,  243   Pa.  542,  90  Atl.  347.     An 

*New  York  Dock  Co.  v.  Delaware  agent's  contract,  binding  his  princi- 

&C,  R.  Co.,  225  Fed.  485,  140  C.  C,  pal  to  pay  a  debt  due  plaintiff  is  a 

A.  5;  Gearing  v.  Berkson,  223  Mass.  contract    made    "expressly    for    the 

257.  HI  N.  E.  785,  L.  R.  A.  1916D,  benefit"  of  plaintiff,  within  the  Call- 

1006;  Burnham  v.  Lincoln,  225  Mass.  fornia  code:     Montgomery  v.  Dorn, 

408,  114  N.  E.  715.  25  CaL  App.  666,  145  Pac.  148.    See 

'Olson  V.  Ostby,  178  111.  App.  165;  as  to  when  purchasers  of  lots  may 

Sabo  V.  Nimett,   178   IlL   App.  459;  enforce  restrictive  covenants  in  deed 

Bradley  v.  Federal  Life  Ins.  Co.,  178  from   original  owner  or  grantor  to 

111.  App.  524 ;  Andree  v.  Sheehan,  194  which  they  are  not  parties :    Wright 

111.  App.  587 ;  Reed  v.  Adams  Steel  &  v.  Pf immer,  99  Nebr^  447,  156  N.  W. 

Wire  Works,  57  Ind.  App.  259,  106  N.  1060,  L.  R.  A.  1917A,  323,  and  author- 

E» 882 ;  Staley  V.  Weston, 92  Kan s. 317,  ities    there    reviewed    in    note;    also 

140  Pac  878;  Uhrich  v.  Globe  Surety  notes  to  Korn  v.  Campbell  (192  N.  Y. 

Co.  (Mo.  App.),  166  S.  W.  845;  Mc-  490,  85  N.  E.  687)  in  Zl  L.  R.  A.  (N. 

Donald  v.  Finseth,  32  N.  Dak.  400,  S.)  12  and  127  Am.  St  925;  and  note 

155  N.   W.   863;    Glaze   v.    Metcalf  to  Ball  v.  Milliken  in  Z7  L.  R.  A.  (N. 

Thresher  Co.  (Okla.),  168  Pac.  219;  S.)  623. 

223 


§    1413]  CONTRACTS  [1    Supp. 

§  1413.  Must  be  a  clear  intent  to  benefit  third  party.* — In 
order  for  a  third  party  to  be  entitled  to  sue  on  the  contract,  it 
must  clearly  appear  that  it  was  made  for  his  benefit." 

§  1414.    Acceptance,  necessity  for  and  sufficiency  of. — 

Where  a  contract  required  the  purchaser  to  assume  the  seller's 
notes  held  by  a  third  person,  it  was  held  that  such  third  person 
was  not  a  party  to  the  contract  in  the  absence  of  acceptance  by 
him  of  the  new  obligation.* 

§  1418.  Particular  cases — ^Building  contract  cases. — Build- 
ing contracts  and  bonds  requiring  the  payment  of  those  who  fur- 
nish labor  and  materials  may  generally  be  enforced  by  such  per- 
sons as  made  for  their  benefit.^ 

§  1420.  Miscellaneous  cases. — One  who  assumes  a  con- 
tract, such  as  the  payment  of  his  grantor's  debt  on  purchase  of 
land,  or  the  like,  is  generally  held  liable  to  the  creditor.®  A  bank 
may  sue  on  a  contract,  made  for  its  benefit  by  its  officers,  to  be 
jointly  bound  on  its  obligation,  even  though  a  stranger  to  the 
consideration.®  And  a  contract  between  a  father  and  a  third  per- 
son whereby  the  latter  agreed  to  take  and  raise  a  child  and  leave 
it  all  his  property  at  his  death,  may  be  enforced  by  the  child,  even 

*  [Main   section   cited   in   Glaze  v.  Idaho   Glazed   Cement  Pipe   Co.,   67 

Metcalf   Thresher   Co.    (Okla.),    168  Ore.  372,  136  Pac.  23.    Post  §§  3544, 

Pac  219,  220.]  3545,  3804.    A  provision  in  a  contract 

^Wilson    V.    Shea,    29    Cal.    App.  for  steelwork  and  cells  of  a  jail  tliat 

788,  157  Pac.  543;  Kenfield  Pub.  Co.  the  contractor  should  furnish  the  ma- 

V.   Baumgartner,   189  111.  App.  413;  terial  at  such  time  as  would  be  for 

Clark  V.  P.  M.  Hennessey  Const.  Co.,  the  best  interest  of   all  contractors 

122  Minn.  476,  142  N.  W.  873 ;  Hiner  does  not  give  one  contracting  to  con- 

V.  Washita  Valley  Bank,  51  Okla.  606,  struct  the  building,  but  not  steelwork 

152  Pac  112.   See  also  Wilson  v.  Shea,  and  cells,  a  right  to  sue  for  damages 

29  Cal.  App.  788,  157  Pac.  543 ;  Hoi-  for  delay  in  furnishing  the  steelwork 

lister  v.  Sweet,  32  S.  Dak.  141,  142  and  cells:     Reed  v.  Adams  Steel  & 

N.  W.  255.     But  compare  Concrete  Wire  Works,  57  Ind,  App.  259,  106 

Steel  Co.  v.  Illinois  Surety  Co.,  163  N,  E.  882. 

Wis.  41,  157  N.  W.  543.  «  Gibson  v.  Victor  Talking  Mach. 

e  Watson  v.  Feibel,  139  La.  375,  71  Co.,  232  Fed.  225;  Barnes  v.  Jones,  111 

So.  585.    See  also  Title  Guarantee  &  Miss.  327^  71  So.  573;  Citizens'  Bank 

Trust  Co.  v.  Haven,  214  N.  Y.  468,  v.  Douglass,  178  Mo.  App.  664,  161 

108  N.  E.  819.  S.  W.  601 ;  Miles  v.  Macon  County 

» Carolina  Hardw.   Co.  v.  Raleigh  Bank,  187  Mo.  App.  230,  173  S.  W. 

Banking  &c.  Co.,  169  N.  Car.  744,  86  713 ;  Anguish  v.  Blair.  160  App.  Div. 

S.  E.  706  (though  not  made  directly  52,   145   N.   Y.   S.  2i92\   Casselman's 

with  them  nor  even  known  to  them  at  Admx.  v.  Gordon,  118  Va.  553,  88  S. 

the  time).     See  also  Bradley  v.  Mc-  E.  58. 

Donald,  157  App.  Div.  572,  142  N.  Y.  »  First  Nat.  Bank  v.  Doherty,  156 

S.  702;  Baker  City  Mercantile  Co.  v.  Ky.  386,  161  S.  W.  211. 
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■ 

though  he  did  not  know  of  it  when  it  was  made."  Where  a  rail- 
road company  agreed  with  a  city  to  pay  all  damages  caused  by 
elevating  and  increasing  the  length  of  a  bridge  over  a  street,  this 
was  held  to  be  for  the  benefit  of  landowners  injured  by  such 
work  as  well  as  for  the  benefit  of  the  municipality.*^  And  where 
a  switching  contract  was  made  for  the  benefit  of  the  operator  of 
certain  blast  furnaces  on  land  adjoining  a  railroad  right  of  way, 
it  was  held  enforcible  by  an  assignee  of  the  landowner  operating 
one  of  the  furnaces.** 

§  1421.    When  third  persons  may  not  enforce  contract. — 

In  a  few  jurisdictions  the  rule  that  a  third  person  for  whose  bene- 
fit a  contract  is  made  may  enforce  it  does  not  obtain,  or  is 
adopted  only  to  a  limited  extent." 

§  1424.  Right  to  enforce  sealed  instrument. — In  Illinois 
an  action  on  a  contract  under  seal  may  be  brought  by  the  party 
for  whose  benefit  it  is  made,  even  if  he  is  not  a  party  to  the  in- 
strument.** But  in  New  York  it  is  held  that  no  one  but  a  party 
to  an  instrument  under  seal  can  sue  or  be  sued  thereon." 

10  Bridgcwater  V.  Hooks  (Tex.  Civ.  Isenberg,  246  Pa.  221,  92  Atl.   141; 

App.),   159    S.    W.    1004.     See   also  King  v.  Scott,  76  W.  Va.  58,  84  S.  E. 

Gardner  v.   Denison,  217  Mass.  492,  954.    In  Kentucky  the  promisee  must 

105  N.  E.  359,  51  L1  R.  A.  (N.  S.)  owe  the  party  for  whose  benefit  the 

1108;   Hales    v.    Peters    (Tex.    Civ.-  contract  is  made  some  obligation  or 

App.),  162  S.  W.  386.  duty  when  it  is  made,  and  it  is  not 

^^  Rigney  v.  New  York  Cent.  &c  enough  that  he  would  be  benefited  by 

R.  Co.,  161  App.  Div.  187,  146  N.  Y.  performance :  Fidelity  &  Casualty  Co. 

S.  395.  V.  Martin,  163  Ky.  12,  173  S.  W.  307, 

i^Baird  v.  Erie  R.  Co.,  210  N.  Y.  L.  R.  A.  1917F,  924.     If  the  prom- 

225,  104  N.  E.  614.    See  also  for  ad-  isee's  obligation  to  a  third  party  does 

ditional  illustrations  Grimes  v.  Barn-  not  exist  at  time  contract  is  made, 

dollar,  58   Colo.  421,   148   Pac  256;  or  grow  out  of  it,  such  third  party 

Stein  V.  Deutsch,  178  III.  App.  615;  can  not  recover  on  the  contract,  as  a 

Ballard  v.  Home  Nat.  Bank,  91  Kans,  beneficiary :    Dickinson  v.  McCoppin, 

91,  136  Pac.  935,  L.  R.  A.  1916C,  161;  121  Ark.  414,  181  S.  W.  151.    Where 

Boone  County  Lumber  Co.  v.  Nieder-  the   only   consideration   moves    from 

meyer,  187  Mo.  App.  180,  173  S.  W.  the  promisee,  and  no  particular  fund 

57;  Hart   v.    Equitable   Life   Assur.  or  means  of  payment  is  placed  in  the 

Society,  172  App.  Div.  659,  158  N.  Y.  hands  of  the  promisor  out  of  which 

S.  1063;  Bradley  v.   McDonald,  218  payment  is  to  be  made,  the  right  of 

N.  Y.  351,  113  N.  E.  340;  Harbeck  v.  action    is    in    the    promisee    alone: 

Harbeck,  87  Misc.  420,  149  N.  Y.  S.  First  M.  E.  Church  v.  Isenberg,  246 

791;  Springs   v.   Cole,    171    N.    Car.  Pa.  221,  92  Atl.  141. 
418,  88  S.  E.  721.  i*  Torpe  v.  Jahn,  177  111.  App.  85. 

"  Board  of  Commerce  v.  Security        *'  O'Grady  v.   Howe  &c.   Co.,    166 

Trust  Co.,  225  Fed.  454,  140  C.  C,  A.  App.  Div.  552,  152  N.  Y.  S.  79 ;  Lock- 

486;  Edwards  v.  Thoman,  187  Mich,  wood  v.  Smith,  81  Misc.  334,  143  N. 

361, 153  N.  W.  806;  Sweeney  v.  Hous-  Y.  S.  480;  In  re  Bishop's  Estate,  89 

ton,  243  Pa.  542,  90  Atl.  347,  L.  R.  A.  Misc.  355,  151  N.  Y.  S.  768. 
1915A.  779;  First  M.  E.  Church  v. 

225 
15— Ell.  Cont,  Supp. 


CHAPTER  XXXIII 


ASSIGNMENTS 

§  1431.     Chose  in  action  unassignable  at  common  law.* 

§  1432.  Rule  in  equity. — At  common  law  the  assignment 
of  a  mere  expectancy  by  an  heir  or  beneficiary  is  invalid,*  but 
such  an  assignment  was  often  upheld  in  equity  and  is  now  gen- 
erally held  permissible  either  by  adoption  of  the  equity  doctrine 
or  under  statutes  to  that  effect.' 

§  1433.  What  may  be  assigned — Generally.— As  a  gen- 
eral rule  in  most  jurisdictions  contracts  between  private  indi- 
viduals, silent  on  the  subject,  may  be  assigned.*  Thus,  the  courts 
have  upheld  assignments  of  money  due  or  to  become  due,**  mer- 
chandise coupons,®  contracts  to  furnish  and  install  grate  bars, 
not  made  with  the  manufacturer,^  contingent  rights,®  and  claims 
and  rights  of  action  on  contracts.® 

1  [Main  section  cited  in  Milford  Co.  S.  W.  358;  Edier  v.  Frazier,  174  Iowa 
V.  Short  (Del.),  101  Atl.  238,  239.]  46,  156  N.  W.  182;  Standard  Sewing 

2  Spears  v.  Spaw  (Ky.),  118  S..W.  Mach.  Co.  v.  Smith,  51  Mont  245,  152 
275;  Stevens  v.  Stevens,  181  Mich.  Pac  38;  Marker  v.  Gillam  (Okla.), 
438,  148  N.  W.  225,  Ann.  Cas.  1916E,  154  Pac.  351 ;  notes  in  Ann.  Gas. 
1259n ;  note  in  Ann.  Cas.  1916E,  1242.  1912A,  497 ;  1913D,  929 ;  1914C,  262 ; 
See  also  Right  v.  Carr  (Ind.),  112  notes  in  43  L.  R.  A.  (N.  S.)  115,  118, 
N.  E.  881.  790 ;  L.  R.  A.  1916F,  89. 

8  Field  V.  Camp,  201  Fed.  682,  120  »  J.  A.  Cleary  &  Co.  v.  Fawcctt,  19 

C.  C.  A.  140 ;  Bridge  v.  Kedon,  163  Cal.  Ga.  App.  184,  91  S.  E.  227 ;  HoflFer- 

493,  126  Pac.  149,  43  L.  R.  A.  (N.  S.)  berth  v.  Duckett,  175  App.  Div.  480, 

404 ;  Donough  v.  Garland,  269  111.  565,  162  N.  Y.  S.  167.    See  also  Butler  v. 

109  N.    E.    1015,    Ann.    Cas.    1916E,  San  Francisco  Gas  &c  Co^  168  Cal. 
1238n;  Simmons  v.  Ross,  270  III.  372,  32,  141  Pac.  818. 

110  N.  E.  507;  Edler  v.  Frazier,  174  «  Pond  Creek  Coal  Co.  v.  Lester, 
Iowa  46,  156  N.  W.  182;  Winslow  v.  171  Ky.  811.  188  S.  W.  907. 
Dundons,  46  Mont.  71,  125  Pac.  136;  ^A.  D.   Granger  Co.  v.  Berkeley, 
Blackwell  v.   Harrelson,  99   S.   Car.  162  N.  Y.  S.  680. 

264,  84  S.  E.  233,  Ann.  Cas.  1916E,  »  Broadwell  v.  Imms,  14  Ala.  App. 

1263 ;  notes  in  Ann.  Cas.  1913B,  446 ;  437,  70  So.  294. 

and  in  Ann.  Cas.  1916E,   1244.     But  » United    States    Securities    Co.    v. 

see  Hall  v.  Hall,  153  Ky.  379,  155  S.  Ostenberg,    60    Colo.    249,    152    Pac 

W.  753;  McCall  v.  Hampton,  98  Ky.  1163;  Ison  Co.  v.  Atlantic  &c  R.  Co., 

166,  32  S.  W.  406,  56  Am.  St.  335,  17  Ga.  App.  459,  87  S.  E.  754 ;  Millan 

ZZ  L..R.  A.  266;  Burton  v.  Campbell  v.  Bartlett   (W.  Va.),  89  S.  E.  711. 

(Ky.),  195  S.  W.  1091.  And    agreement    in   connection    with 

*  Broadwell  v.  Imms,  14  Ala.  App.  sale  of   good   will  not   to   compete  : 

437,  70  So.  294;  Leader  Co.  v.  Little  Graca  v.  Rodrigues  (Cal.),  165  Pac. 

Rock  Ry.  &c.  Co.,  120  Ark.  221,  179  1012;  Bennett  v.  Carmichacl  Produce 
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§  1434.  Assignment  of  public  contracts — ^Wages  and  the 
like. — Public  contracts  are  sometimes  unassignable  even 
where  they  might  be  assignable  if  made  between  private  parties/® 
But  an  assignment  of  a  progress  payment  for  municipal  work 
done  under  a  public  contract  has  been  held  valid  in  a  recent  case, 
where  the  municipality  did  not  object,  even  though  the  contract 
provided  that  it  should  not  be  assigned  without  consent  of  the 
board  of  public  works  and  no  such  consent  was  obtained."  A 
public  officer  can  not  assign  his  salary  before  it  is  due,  as  this 
would  be  against  public  policy.^*  In  the  absence  of  any  statute  to 
the  contrary,  wages  under  an  existing  contract  of  employment 
may  be  assigned,  although  they  are  not  yet  eamed,^^  but  there 
must  be  an  existing  contract  under  which  they  may  be  earned,^* 
^d  there  are  statutory  provisions  in  many  states  governing  the 
iibject." 

Co.  (Ind.  App.),  115  N.  E.  793;  Pub-  i*  Porte  v.  Chicaeo  &c  R.  Co.,  162 

lie  Opinion  Pub.  Co.  v.  Ransom,  34  S.  Wis.  446,  156  N.  W.  469  (assignment 

Dak.  381,  148  N.  W.  838,  Ann.  Cas.  of   wages    for    futdre   services   good 

1917A,  lOlOn.    See  as  to  torts :   Den-  only  as  to  earnings  falling  due  under 

nin  V.  Powers,  96  Misc.  252,  160  N,  existing  contract).     To  same  effect, 

Y.  S.  636.    But  compare  Lee  v.  Fisk,  see  also :     Richards  v.   Inter  Ocean 

222  Mass.  418,  109  N.  E.  833 ;  Brockle-  Newspaper    Co.,    181    111.    App.   515 ; 

hurst  ▼.  Marsch,  225  Mass.  3,  113  N.  Richards  v.  Olsen,  185  111.  App.  395; 

E.  646.    See  also  note  in  45  L.  R.  A.  Heller  v.  Lutz,  254  Mo.  704,  164  S. 

iN.  S.)  1098.  W.   123.     See  also  Clanton  Bank  v. 

*oSee  People  v.   Commercial   Tel.  Robinson,   195  Ala.   194,   70   So.  270 

&c  Co.,  277  111.  265,  115  N.  E.  379,  (account  must  have  at  least  a  poten- 

L.  R.  A.  1917D,  704,  and  note ;  ante  tial  existence)  ;  Green  v.  Consolidated 

55  575,  576.  Wagon   &c.   Co.    (Idaho),    164   Pac. 

"  Portuguese- American     Bank     v.  1016;    Taylor    v.    Boston-Child    Co. 

Welles,  242  U.  S.  7,  61  L.  ed.  116,  Zl  (Mass.),  117  N.  E.  43. 

Sup.  Ct  3.  i'^  Wages    must    be    earned    under 

"Schmitt  V.  Dooling,  145  Ky.  240,  Georgia    statute:      Bowen    v.    King 

140  S.  W.  197,  2^  L.  R.  A.  (N.  S.)  Bros.,  14  Ga.  App.  319,  80  S.  E.  696. 

881n,  Ann.  Cas.  1913B,  1078,  and  note.  See  also  Mutual  Loan  Co.  v.  Martell, 

See   also    Granger    v.    French,    152  222  U.  S.  225,  56  L.  ed.  175,  32  Sup. 

Mich.  356,  116  N.  W.  181,  125  Am.  Ct   74,    Ann.    Cas.    1913B,   529,   and 

St  416;  Bailey  v.  Sibley  Quarry  Co.,  note    (such    a    statute    is    constitu- 

166  Mich.  321,  129  N.  W.  17;  Ander-  tional)  ;    Winton   v.    Irwin,    10   Ala. 

son  V.  Branstrom,  173  Mich.  157,  139  App.  390,  64  So.  525 ;  Cleveland  &c. 

>.'.  W.  40,   Ann.   Cas.    1914D,   817n.  R.  Co.  v.  Marshall,  182  Ind.  280,  105 

But  see,  after  it  is  earned:     Roesch  N.    E.    570    (wife    must    consent); 

V.  W.  B.  Worthcn  Co.,  95  Ark.  482,  Wells   v.   Vandalia   R.    Co.,   56   Ind. 

130  S.  W.  551,  31  L.  R.  A.  (N.  S.)  App.  211,  103  N.  E,  360;  Ex  parte 

374ii.  Hutsell  (Tex.  Civ.  App.),  182  S.  W. 

*'Ison  Co.  ^,  Atlantic  &c.  R.  Co.,  458    (assignment    of    wages    invalid 

17  (Ja.  App.  459,  87  S.  E.  754,  and  unless    wife    joins    as    provided    by 

authorities   cited    in    next    following  statute), 
note;  also  Leonard  v.  Farrington,  124 
Minn.  160,  144  N.  W.  763. 
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§  1435.  Assignment  of  contracts  involving  personal  lia- 
bility.^^— Contracts  involving  special  skill  or  trust  and  confi- 
dence reposed  by  one  party  in  another  are  not  assignable.*^ 

§  1437.  Parties  may  stipulate  against  assignment. — Par- 
lies may  stipulate  that  the  contract  shall  not  be  assigned  and  such 
a  stipulation  will  usually  be  enforced.^® 

§  1439.     Assignment  of  liabilities  by  act  of  parties.^* 

§  1441  •  Form  and  elements  of  assigxmients. — No  particu- 
lar form  of  assignment  is  usually  required.^®  In  the  absence  of 
any  statute  to  the  contrary,  an  assignment  may  generally  be  oral 
as  well  as  in  writing,"  and  there  may  be  an  equitable  assignment 
even  without  any  express  words  of  assignment.^^  Acceptance  by 
a  contractor  of  orders  by  a  subcontractor  has  been  held  a  suffi- 
cient consideration  for  a  subsequent  promise  to  pay  such  sums,*' 
and  a  pre-existing  debt  has  been  held  sufficient  consideration  for 
an  equitable  assignment.** 

"  [Main  section  cited  in  Todd  v.  »<>  Hyatt   v.   Foster,    195   III    App. 

Guffin,  55  Ind.  App.  605,  104  N.  E.  428;  Milan  v.  Bartlett  (W.  Va.).  89 

519,  521.]  S.  E.  711.     But  an  agreement  by  a 

IT  American    Lithographic    Co.    v.  borrower  to  pay  rents  to  the  lender, 

2iegler,  216  Mass.  287,  103  N.  E.  909;  is  not  an  assignment,  giving  the  lender 

Detroit  Postage  Stamp  Service  Co.  v.  any  lien  on  rents   received  and   not 

Scherwach,  179  Mich.  266,  146  N.  W.  paid  over :     In  re  Clark  Realty  Co., 

144,  Ann,  Cas.  1915D,  287n;  Standard  234  Fed.  576,  148  C  C.  A.  342. 

Sewing  Mach.  Co.  v.  Smith,  51  Mont.  21  Hyatt  v.  Foster,  195  lU.  App.  428 ; 

245,  152  Pac.  38;  Glazer  v.  Fleming-  Jemison  v.  Tindall   (N.  J.),  99  Atl. 

ton,  85   N.  J.  L.  384,  91  Ati.   1068 ;  408 ;  Hoff erberth  v.  Duckett,  175  App. 

Nassau    Hotel    Co.    v.    Harnett    &c.  Div.  480,  162  N.  Y.  S.  167. 

Corp.,  162  App.  Div.  381,  147  N.  Y.  ^^Venturi  v.  Silvio  (Ala.).  73  So. 

S.  283.    See  also  Macon  Auto  Co.  v.  45 ;  Held  v.  Beach-Robinson  Co.,  22 

Heard,   142  Ga.  264,  82   S.  E.  658;  Cal.  App.  93,   162  Pac  661;  C.  W. 

Lord  V.  Wapato  Irr.  Co.,  81  Wash.  Hahl  &  Co.  v.  Hutchison  (Tex.  Civ. 

561,  142  Pac.  1172;  note  in  Ann.  Cas.  App.),  196  S.  W.  262;  Paul  v.  Van- 

1915D,  291.  couver,  89  Wash.  331,  154  Pac  453. 

18  De  Vita  v.  Loprete,  77  N.  J.  Eq.  But  see  as  to  what  is  not  sufficient 

533,  77  Atl.  536,  Ann.  Cas.  1912A,  362,  to  constitute  an  equitable  assignment : 

and    note;    Lockerby    v.    Amon,    64  Macy  v.   Roedenbeck,  227  Fed.   346, 

Wash.  24,  116  Pac  463,  35  L.  R.  A.  142  C.  C.  A.  42;  Charles  Kellas  &  CIo. 

(N.  S.)  1064n,  Ann.  Cas.  1913 A,  228,  v.  Slack  &  Slack  Co.,  129  Md.  535,  99 

and   note.  But  compare   Portuguese-  AU.  677;  Day  v.  Charlton    (Okla.), 

American  Bank  v.  Welles,  242  U.  S.  160  Pac  606. 

7,  61  L.  ed.  116,  Z7  Sup.  Ct  3.  "  Held  v.  Beach-Robinson  Co.,  32 

i»  Walter  Elec  Co.  v.  New  York  Cal.  App.  93,  162  Pac*  661. 

Shipbuilding  Co.,  241  Fed.  569 ;  Ste-  »*  Howland  v.  Barre  Sav.  Bank  &c 

phenson  v.  Germania  Fire  Ins.   Co.,  Co.,  89  Vt.  290,  95  AtL  679. 
100  Nebr.  456,  160  N.  W.  962;  ante 
§1435. 
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§  1442.  Informal  assignments. — Informal  written  assign- 
ments have  often  been  upheld,^'^  and  so  have  informal  oral  as- 
signments.^* 

§  1443.  Partial  assignments. — The  strict  rule  at  common 
law  is  that  there  can  be  no  assignment  of  only  a  part  of  a  single 
demand  or  chose  in  action.^^ 

§  1444.  Partial  assignments  in  equity. — An  assignment  of 
a  part  of  an  entire  demand  or  chose  of  action,  though  invalid  in 
law  except  as  between  the  parties,  may  be  valid  and  enforced  in 
equity.*® 

§  1445.  Notice  as  between  assignor  and  assignee  and 
party  liable. — Notice  to  the  debtor  is  necessary  to  vest  the 
legal  title  in  the  assignee  and  bind  the  debtor  and  cut  out  inter- 
vening equities.^*^  So,  where  there  are  two  assignments  of  a  chose 
in  action  to  different  persons,  the  second  assignee  will  have  pri- 
ority if  he  is  the  first  to  notify  the  debtor.'*® 

§  1446.  Effect  of  notice  to  debtor  or  party  liable — Rights 
of  parties. — After  notice  of  the  assignment  the  debtor  can 
not  safely  pay  the  amount  assigned  except  to  the  assignee.' 


31 


"  Myers  v.  Adams,  14  Ga.  App.  520,  91  Atl.  281.  See  also  Kentucky  Lum- 
81  S.  E,  595 ;  Southern  R.  Co.  v.  Pit-  ber  &c  Co.  v.  Montz,  158  Ky.  328, 
ner,  17  Ga.  App.  451,  87  S.  E,  754;  164  S.  W.  935.  And  compare  Car- 
German  Investment  &c.  Co*  v.  Rock  vill  v.  Mirror  Films,  165  N.  Y.  S. 
Falls  Mfg.   Co.,   193  111.   App.  229;  676. 

Philadelphia  Veneer  &c.  Co.  v.  Garri-  2b  Peters  v.  Goetz,  136  Tenn.  257, 

son.  160  Ky.   329,    169   S.    W.   714;  188  S.  W.  1144.     See  also  Heller  v. 

Morris  v.  Leach,  82  Ore.  509,  162  Pac.  Lutz,  254   Mo.   704,   164   S.  W.   123, 

253;  Ogburn  Gravel  Co.  v.  Watson  L.  R.  A.  1915B,  191.    See  also  as  to 

Co.  (Tex.  Civ*  App.),  190  S.  W.  205.  filing  or  recording  assignment  in  New 

But    compare     Duncan     v.     Guillet  York:   Williams  Engineering  &c.  Co. 

(Colo.),  161  Pac.  299.  v.  New  York,  175  App.  Div.  571,  162 

^*  United  States  Fidelity  &c.  Co.  v.  N.  Y.  S.  381.    And  compare  Leonard 

United  States,  231  U.  S.  237,  58  L.  v.  Farrington,  124  Minn.  160,  144  N. 

ed.  200,  34  Sup.  Ct  231 ;  Lohman  v.  W.  763.  .  But  debtor's  acceptance  to 

Rc3TOond,  18  N.  Mex.  225,  137  Pac.  assignment  is  not  usually  required: 

375;  HoflFerberth  v.  Duckett,  175  App.  Philadelphia  Veneer  &c  Co.  v.  Garri- 

Div.  480,  162  N.  Y.  S.  167.  son,    160   Ky.   329,    169   S.   W.   714 ; 

^^  National  Union  Fire  Ins.  Co.  v.  Zimmerman  Land  &c.  Co.  v.  Rooney 

Denver  &c.  R.  Co.,  44  Utah  26,  137  Mercantile  Co.  (Tex.  Civ.  App.),  195 

Pac  653.    See  also  Ison  Co.  v.  At-  S.  W.  201. 

^tic  &c.  R.  Co.,  17  Ga.  App.  459,  87  »«  Market  Nat.  Bank  v.  Raspberry, 

S.  E.  754.    But  see  as  to  waiver  by  34  Okla,  243,  124  Pac  758,  L.  R.  A. 

receiving  partial  assignment  without  1916E,  79,  and  note, 

objection:    Friedman  v.  Griffith  (Mo.  "  Palmer  v.  Palmer,  112  Maine  149. 

App.),  196  S.  W.  75.  91   Atl.  281 ;   Eibschutz  v.  Ginsberg, 

^  Palmer  v.  Pahncr,  112  Maine  149,  163  N.  Y.  S.  160. 


§    1449]  CONTRACTS  [1    Supp. 

§§  1449,  1450.  Nature  and  purpose  of  covenant  contracts 
— Restrictions  as  to  use  of  real  property — Covenants  running 
with  land. — A  parol  contract  as  to  the  maintenance  of  a  par- 
tition fence  is  not  a  covenant  running  with  the  land^  and  can  not 
be  enforced  against  a  grantee  who  purchased  without  notice/" 

§  1454.  Effect  of  assignment. — ^The  unconditional  accept- 
ance of  an  offer  of  compromise  involving  the  assignment  of  a 
chose  in  action  operates  to  pass  the  title  to  the  assignee  imme- 
diately.^® He  generally  succeeds  to  all  the  rights  of  the  assignor 
in  the  matter  assigned  and  takes  it  subject  to  defenses  which 
would  have  been  available  against  the  assignor.**  An  assignee 
by  allowing  the  assignor  as  his  agent  to  collect  money  from  the 
debtor  does  not  thereby  abandon  or  waive  his  rights  under  the 
assignment.**  An  assignment  of  a  contract  does  not  relieve  the 
assignor  of  his  obligations  thereunder.*®  But  the  assignor's  rights 
generally  end  with  the  assignment  and  the  debtor  with  notice  of 
the  assignment  can  not  escape  by  compromise  with  or  payment  to 
the  assignor.*^ 

§  1455.     Rights  of  assignee — Qualified  assignments. — An 

assignment  by  purchasers  of  land  by  instalments  to  the  vendor  of 

»«Bartlett  v.  State  (Ind.),  114  N.  19  Ga.  App.  480,  91  S.  E.  1050;  Cress 
E.  692.  See  also  Sprague  v.  Kimball,  v.  Ivens,  163  Iowa  659,  145  N.  W. 
213  Mass.  380,  100  N.  E.  622,  45  L.  325 ;  Worster  v.  Stone,  217  Mass.  523, 
R.  A.  (N.  S.)  962,  and  note,  Ann.  105  N.  E.  385.  Compare  City  of  Rich- 
Cas.  1914A,  431.  As  to  when  re-  mond  v.  Clifford,  182  Ind.  17,  103  N. 
strictive  covenants  can  be  enforced  E.  789,  105  N.  E.  385.  But  is  not 
by  purchasers  against  other  pur-  personally  liable  for  breach  of  war- 
chasers,  see:  Wright  v.  Pfreminer,  ranty  by  the  assignor,  though  his 
99  Nebr.  447,  156  N.  W.  1060,  L.  R.  claim  may  be  defeated  or  lessened 
A.  1917A,  323,  and  note;  also  notes  thereby:  A.  S.  Cameron  Steam 
in  37  L.  R.  A.  (N.  S.)  12,  623,  and  in  Pump  Works  v.  Lubbock  Light  &c 
49  L.  R.  A.  (N.  S.)  357.  As  to  Co.  (Tex.  Civ.  App.),  167  S.  W.  256. 
covenants  running  with  the  land,  see :  See  also  Schaffer  v.  Vandewater  & 
Home  V.  Macon  Tel.  Pub.  Co.,  142  Co.,  160  App.  Div.  803,  145  N.  Y.  S. 
Ga.  489,  83  S.  E.  204,  Ann.  Cas.  769. 
1916B,  1212,  and  note;  post  §  3887.       35 J.  A.  Qeary  &  Co.  v.  Fawcett 

88  Hyatt  V.  Foster,  195  111.  App.  428.  (Ga.  App.),  91  S.  E.  227. 
See  also  O'Connell  v.  Worcester,  225        »«  Eisf eldt  v.  Schwartz,  161  N,  Y. 

Mass.  159,  114  N.  E.  201.     But  see  S.  194. 

Sorenson  v.  Kribs,  82  Ore.  130,  161        «7  Broadwell  v.  Imms,  14  Ala.  App. 

Pac.  405.  437,  70  So.  294 ;  Gulf  &c.  R.  Co.  v. 

3*Kohn  V.  Sacramento  Elec,  Gas  Stubbs  (Tex.  Civ.  App.),  166  S.  W. 

&c.  Co.,  168  Cal.  1,  141  Pac.  626;  Na-  699.    See  also  Ballinger  v.  Vates,  26 

tional  Trust  &c.  Co.  v.  Polk,  123  Ark.  Colo.  App.  116.  140  Pac.  931 ;  Palmer 

24,  183  S.  W.  195;  Fulton  Nat.  Bank  v.    Palmer,    112   Maine    149,   91   Atl 

V.  Fulton  County,  144  Ga.  691,  87  S.  281 ;  A.  K.  Mclnnis  Lumber  Co.   v. 

E.  1023;  Citizens'  Bank  v.  Timmons,  Rather,  111  Miss.  55,  71  So.  264. 
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a  contract  for  purchase  of  other  land  as  security  does  not  give  the 
assignee  the  right  to  take  such  second  contract  where  the  vendor 
has  elected  to  rescind  the  contract  for  default  in  payments.'**  But 
an  order  given  as  security  for  present  indebtedness  operates  as 
an  assignment,  even  though  qualified  by  a  conditional  contin- 
gency." 

§  1456.  Implied  warranties  in  assignments — Rights  and 
liabilities  of  assignor  and  assignee. — ^The  assignee  is  not  ordi- 
narily liable  on  the  contract  assigned.*® 

§  1457.  Title  of  assignee. — ^The  assignee,  in  general,  gets 
no  better  title  than  his  assignor  had  and  assigned.** 

§  1458.  Equities  of  third  persons. — ^A  surety  company 
which  completes  a  defaulting  contractor's  work  is  entitled  to 
what  becomes  due  only  after  completion,  but  the  contractor  as- 
signee is  entitled  to  what  is  due  on  a  completed  contract  in  pref- 
erence to  a  surety  company  which  completes  a  second  contract 
between  the  same  parties.*^  The  assignee  is  also  entitled  in  pref- 
erence to  a  garnishing  creditor  to  money  due  or  to  become  due 
on  a  contract  assigned  to  him  of  which  he  has  given  proper  notice 
before  garnishment.*' 

« Miller  v.  Moulton,  11  Wash.  325,        <«  Aberdeen    v.    Equitable    Surety 

137  Pac.  491.  Co.,  92  Wash.  440,  159  Pac.  683. 

'•O'Connell     v.     Worcester,     225        "American    Trust    &c.    Bank    v. 

Mass.  159,  114  N.  E.  201.  O'Barr,  12  Ala.  App.  546,  67  So.  794; 

«Breitung  v.  Calhoun,  158  N.  Y.  Dickinson  v.  Davis,  171  Iowa  29,  153 
S.  46;  SchaflFer  v.  Vandewater  &  N.  W.  203 ;  El  Reno  Foundry  &c.  Co. 
Co.,  160  App.  Div.  803,  145  N.  Y.  S.  v.  Western  Ice  Co.  (Okla.),  153  Pac. 
769;  A.  S.  Cameron  Steam  Pump  1107;  Amerillo  Nat.  Bank  v.  Pan- 
Works  V.  Lubbock  Light  &c.  Co.  handle  Tel.  &c.  Co.  (Tex.  Civ.  App.), 
(Tex.  Civ.  App.),  167  S.  W.  256.  Of  169  S.  W.  1091;  notes  in  L.  R.  A. 
course  he  may  become  liable  where  1916D,  361,  and  L.  R.  A.  1916E,  82 
he  assumes  its  obligations  or  the  like,  et  seq.     This  is  so  although   notice 

*^Suhr   V.    Metcalfe    (Cal.   App.),  was  given  only  to  the  garnishee  and 

164  Pac.  407 ;   Fulton  Nat.  Bank  v.  not  the  garnisheeing  creditor :  Hall  v. 

Fulton  County,  144  Ga.  691,  87  S.  E.  Kansas  City  Terra  Cotta  Co..  97  Kans. 

1023;  Citizens'  Bank  v.  Timmons,  19  103,  154  Pac  210,  L.  R.  A.  1916D,  361. 

Ga.  App.  480,  91   S.  E.  1050;  H.  J.  and  note.    And  some  courts  hold  that 

Murrell  &  Co.  v.  Edwards  (Tex.  Civ.  notice  to  the  garnishee  is  unnecessary 

App.),  179  S.  W.  532;  Paul  v.  Vari-  after  a  good  faith  assignment  for  a 

couver,  89  Wash.  331,  154  Pac.  453.  valuable  consideration  and  acceptance 

See  also  Metropolitan  Loan  &c.  Co.  before   garnishment  proceedings   are 

V.  Schaf er,  44  App.  D.  C.  356 ;  Bos-  begun.     Note  in  L.  R.  A.  1916E,  82 

ton  Safe  Deposit  &c  Co.  v.  Adams,  et  seq.     • 
224  Mass.  442,  113  N.  E.  277,  L.  R 
A.  1916F,  488n. 
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§§  1459»  1460.  Rights  of  assignees  as  between  themselves 
— Priority  of  notice — Priority  in  point  of  time. — ^The  prevail- 
ing rule  is  that  where  there  are  several  assignments  of  the  same 
thing  to  different  persons,  that  of  the  assignee  who  first  gives 
notice  to  the  debtor  takes  precedence.**  But  it  is  frequently  stated 
in  general  terms  that  the  first  assignment  in  point  of  time  pre- 
vails.** 

§  1461.  Successive  assignees — Existing  equities.— *  A  par- 
tial assignment  of  an  account  without  consent  of  the  debtor  does 
not  enable  the  assignee  to  successfully  question  a  subsequent  as- 
signment of  the  entire  claim  nor  prevent  the  assignor  from  mak- 
ing such  subsequent  assignment.** 

§§  1462-1464.  Evidence  of  assignment  and  of  assignee's 
rights — Right  of  assignee  to  sue — ^Burden  of  proof. — In  most 
jurisdictions  the  assignee  may  sue  in  his  own  name,  although  in 
some  he  must  make  the  assignor  a  party  when  the  assignment  is 
not  in  writing,  and  in  others  he  is  permitted  to  sue  in  the  name 
of  the  assignor.*^  Where  an  assignment  of  money  due  as  security 
for  guaranty  of  payment  and  to  save  indorser  harmless  was  dated 
on  the  same  day  as  the  note  and  guaranty,  it  was  held  that  it 
would  be  presumed  that  the  assignment  was  delivered  on  such 
date,  although  it  was  acknowledged  afterward.*®  The  burden  is 
upon  one  alleging  an  assignment  to  him  to  prove  such  fact.** 

**In  re  Hawley  &c.  Furnace  Co.,  App.),  185  S.  W.  61.     In  Kentucky 

233  Fed.  451 ;  Market  Nat.  Bank  v.  the  assignee  of  non-negotiable  mer- 

Raspberry,    34   Okla.   243,    124    Pac.  chandise  coupon  books  issued  by  a 

758,  L.  R  A.  1916E,  79.  company  to  its  employes  can  not  re- 

♦5  West  Texas  Lumber  Co.  v.  Tom  cover  thereon  without  joining  its  as- 
Green  County  (Tex.  Civ.  App.),  188  signors:  Pond  Creek  Coal  Co.  v. 
S.  W.  283.  Lester.  171  Ky.  811,  188  S.  W.  907. 

^  Pickett  V.  School  Dist,  193  Mo.  In  the  case  of  an  assignment  which 

App.  519,  186  S.  W.  533.  carries  the  legal  title  the  assignee  may 

*^The  matter  is  so  largely  regu-  sue  in  his  own  name,  but  in  case  of 
lated  by  different  statutes  that  we  cite  an  equitable  assignment  he  must 
only  a  few  of  the  recent  cases :  In  sue  in  the  name  of  the  assignor :  In 
New  Jersey  the  assignee  may  sue  re  Hawley  &c  Furnace  Co.,  233  Fed. 
in  his  own  name  on  a  chose  in  451.  See  also  IlUnois  Finance  Co.  v. 
action  based  on  contract:  Jemison  Interstate  Rural  Credit  Assn.  (DeL 
V.  Tindall,  89  N.  J.  L.  429,  99  Atl.  Ch.),  101  Atl.  870. 
408.  So  in  Mississippi  on  a  cause  of  **  Westchester  Mtg.  Co.  v.  Thomas 
action  for  personal  injury:  A.  K.  B.  Mclntire,  Inc.,  174  App.  Div.  525, 
Mclnnis  Lumber  Co.  v.  Rather,  111  161  N.  Y.  S.  384. 
Miss.  55,  71  So.  264.  And  in  Texas  "Wakefield  v.  Parkhurst,  84  Ore. 
on  a  claim  against  a  carrier  for  483,  165  Pac.  578  (and  that  the  as- 
wrongful  delivery:  Wells  Fargo  &  signor  parted  with  control  over  the 
Co.    Express    v.    Pugh    (Tex.    Civ.  fund  alleged  to  be  assigned).    As  to 
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Where  there  are  successive  assignees  of  a  chose  in  action  where 
only  the  second  had  given  notice  to  the  debtor  and  therefore  held 
the  legal  title,  the  first  has  the  burden  of  showing  that  the  legal 
title  was  taken  with  knowledge  of  his  prior  equity  if  he  claims 
priority  over  the  other  assignee  pn  that  ground/® 

evidence  generally,  see:     Cregier  v.  Sorcnson  v.  Kribs,  82  Ore.  130,  161 

Remus,  195   111.   App.   18;   Hyatt  v.  Pac  405;  Morris  v.  Leach,  82  Ore. 

Foster,  195  111.  App.  428 ;  O'Connell  509,  162  Pac  253. 

V.  Worcester,  225  Mass.  159,  114  N.  5o  Peters  v.  Goetz,  136  Texm.  257, 

E  201;  HoflFerberth  v.  Duckett,  ITS  188  S.  W.  1144. 

App.  Div.  480,    162   N.   Y.    S.   167; 
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CHAPTER  XXXIV 


JOINT  AND  SEVERAL  CONTRACTS 


§§  1472,  1473.  Joint  contracts. — A  contract  wherein  rep- 
resentatives of  a  company  agree  and  promise  for  themselves  and 
for  the  said  company  is  joint  and  not  joint  and  several.*  A  prom- 
ise by  stockholders  to  pay  the  excess  of  corporate  indebtedness 
over  property  assumed  by  another  is  joint,  and  a  stockholder 
who  pays  a  share  of  such  excess  to  such  person  can  not  recover 
a  part  of  his  payment  proportionate  to  reductions  in  the  credit- 
ors' claims.*  An  instrument  reading  "we  promise  to  pay"  is 
joint.'*  A  note  signed  by  three  persons  is  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,  to  be  joint.* 

§  1475.  Joint  and  several  contracts. — A  note  reading  "we 
or  either  of  us,"  or  "I  or  we"  promise  to  pay,  is  joint  and  sev- 
eral.*^ The  liability  of  heirs  and  distributees  on  a  contract  to  pay 
attorney's  fees  from  the  estate  is  joint  and  several,  in  the  absence 
of  anything  to  the  contrary.® 

§  1476.  Intention  of  parties  generally  governs. — ^The  in- 
tention of  the  parties,  as  ascertained  by  the  established  rules  of 
construction,  governs.^ 

§  1477.  Form  of  promise  as  test. — Where  the  contract 
is  unambiguous  and  clear  there  is  no  room  for  construction  and 
it  must  be  interpreted  according  to  its  terms  and  plain  meaning.' 

§  1478.  Interest  of  parties  as  test. — As  a  general  rule  a 
contract  by  which  several  persons  obligate  themselves  to  do  the 


^  Kortwellyezsy  v.  Manhattan  Coop- 
erage Co.,  162  App.  Div.  285,  147  N. 
Y.  S.  586. 

2  Bean  v.  Eyre,  70  Ore.  190,  139 
Pac.  727. 

5  Mitner  Bank  &c.  Co.  v.  Whipple's 
Estate,  61  Colo.  252,  156  Pac.   1098. 

*  Smith  V.  Doty,  91  Wash.  315,  157 
Pac.  881. 

s  Lewenstein  v.  Forman,  223  Mass. 
325,  111  N.  E.  962;  Churchill  v. 
Miller,  90  Wash.  694,  156  Pac  851. 


®  Coram  v.  Davis,  216  Mass.  448, 
103  N.  E.  1027.  See  also  as  to  leases 
held  joint:  Nabors  v.  Producers'  Oil 
Co.,  140  La.  985,  74  So.  527,  L.  R.  A. 
1917D,  1115,  and  note. 

^  Mc Arthur  v.  Board,  119  Iowa  562, 
93  N.  W.  580;  Nabors  v.  Producers' 
Oil  Co.,  140  La.  985,  74  So.  527,  L 
R.  A.  1917D,  1115. 

8  Rumsey  v.  Fox,  158  Mich.  248,  122 
N.  W.  526. 
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same  thing  is  joint  on  their  part,  and  a  contract  whereby  some- 
thing is  to  be  done  for  the  common  benefit  of  the  obligees  is  joint 
and  several  as  to  them.®  Where  grantors  who  are  tenants  in  com- 
mon convey  and  warrant,  without  any  restriction  on  the  covenant 
of  warranty,  it  is  a  joint  covenant.^^  In  Oklahoma  there  is  a  pre- 
sumption, under  the  statute,  that  the  obligation  is  joint  and  sev- 
eral where  all  parties  uniting  in  a  promise  receive  some  benefit 
from  the  consideration,  and  where  an  obligation,  although  other- 
wise joint,  shows  that  each  obligor  is  a  principal  debtor  for  only 
a  portion  of  the  entire  amount  and  surety  for  the  remainder  as 
between  the  obligors,  the  principal  debtor  may  treat  it  as  a  joint 
and  several  contract  and  sue  one  of  them  separately  for  such 
portion." 

§  1479.     Liability  of  joint  obligors." 

§§  1480,  1481.  Contracts  of  subscription. — Subscription 
contracts  are  usually  several,  but  they  may  be  so  made  as  to  be 
joint  or  joint  and  several.^^ 

§  1482.  Effect  of  release  of  one  joint  debtor. — ^The  gen- 
eral rule  is  well  settled  that  the  release  of  one  joint  or  joint  and 
several  debtor  operates  as  a  release  of  all." 

§1483.  As  affected  by  intention  of  parties. — A  release 
which  clearly  shpws  that  it  was  not  intended  by  the  parties  to 
operate  as  a  release  of  all  joint  debtors  is  generally  held  not  to 
have  that  effect."  But  some  courts  hold  that  a  release  of  one 
joint  tort  feasor,  however  it  may  be  as  to  a  joint  debtor  on  a 
liquidated  claim,  will  operate  as  a  release  of  all  even  though  it 


» Nabors  v.  Producers'  Oil  Co.,  140 
La,  985,  74  So.  527,  L.  R.  A.  1917D, 

1115. 

^®  Ragle  V.  Dedman,  50  Ind.  App. 
359,  98  N.  E.  367 ;  Phipps  v.  Sappen- 
field,  54  Ind.  App.  139,  102  N.  E.  841. 
^^1  Rutherford  v.  Holbert,  42  Okla. 
735,  142  Pac.  1099,  L.  R.  A.  1915B, 
221.  But  compare  Buster  v.  Fletcher, 
22  Idaho  172,  125  Pac.  226 ;  Wood  v. 
Farmer,  200  Mass.  209,  86  N.  E.  297. 

^*  [Main  section  quoted  in  Phipps 
V.  Sappenfield,  54  Ind.  App.  139,  143, 
102N.E.  841.] 

"  Note  in  L.  R.  A.  1915B,  224,  et 


seq.  See  also  Shelton  v.  Michael,  31 
Cal.  App.  328,  160  Pac.  578. 

i*Tancred  v.  First  Nat.  Bank,  124 
Ark.  154,  187  S.  W.  160;  Ward  v. 
Fleming,  18  Ga,  App.  128,  88  S.  E. 
899;  Pierson  v.  Berry  (N.  J.  Ch.), 
97  Atl.  275 ;  post  §  2064. 

15  Dyry  V.  Connecticut  Co.,  89 
Conn.  74,  92  Atl.  883,  L.  R.  A.  1915E, 
800n;  Walsh  v.  New  York  &c.  R. 
Co.,  140  App.  Div.  1,  124  N.  Y.  S. 
312;  St.  Louis  &c.  R.  Co.  v.  Bass 
(Tex.  Civ.  App.),  140  S.  W.  860;  J. 
Rosenbaum  Grain  Co.  v.  Mitchell 
(Tex.  Civ.  App.),  142  S.  W.  121. 
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CONTRACTS 


[1   Supp. 


is  Stipulated  to  the  contrary  or  the  right  to  proceed  against  the 
others  is  reserved  therein/* 

§  1485,  Covenant  not  to  sue. — A  covenant  not  to  sue  is 
different  from  an  ordinary  release  and  does  not  discharge  other 
joint  obligors  not  released/^ 

§  1490.  Contribution  among  joint  debtors. — ^The  doctrine 
of  contribution  applies  to  joint  debtors,  and  where  one  of  them 
pays  the  whole  or  more  than  his  share  of  the  claim  on  which  all 
are  jointly  liable  he  may  enforce  contribution  from  the  others.*® 

§  1491.    Contribution  among  sureties/^ 

§  1492.  Actions  on  joint  contracts. — A  promise  made  to 
others  jointly  can  not  be  enforced  as  a  separate  obligation  to  one 
of  them.*®  But  in  equity  a  joint  contract  may  sometimes  be 
treated  as  joint  and  several,  and  where  a  joint  obligation  to  pay 
the  obligee  a  certain  sum  of  money  also  shows,  as  in  the  case  of 
a  subscription  containing  the  amount  each  one  subscribed  set  op- 
posite his  name,  that  as  between  the  obligors  each  is  a  principal 
debtor  only  for  a  specified  portion  of  the  entire  sum  and  surety 
as  to  the  rest,  the  obligee  may  sue  each  one  separately  for  such 
portion.*^ 

§§  1493,  1494.  Judgments  on  joint  contracts. — ^The  old 
common-law  rule  that  judgment  could  only  be  rendered  for  or 
against  all  of  the  joint  debtors  and  that  it  could  not  be  rendered 
against  any  not  served  with  process  or  in  court  has  been  changed 
by  statute  in  most,  if  not  all,  jurisdictions.  Some  statutes  provide 


i^Tlsmn  V.  Manson,  19  Cal.  App. 
400,  126  Pac.  181;  Louisville  &c.  R. 
Co.  V.  Allen,  67  Fla.  257,  65  So.  8, 
L.  R.  A.  1915C,  20;  Farmers'  Sav. 
Bank  v.  Aldrich,  153  Iowa  144,  133  N. 
W.  383. 

"Dardanelle  &c.  R,  Co.  v.  Brig- 
ham,  98  Ark.  169.  135  S.  W.  869; 
Parry  Mfg.  Co.  v.  Crull,  56  Ind.  App. 
71^  101  N.  E.  756,  and  cases  there 
cited;  Matheson  v.  O'Kane,  211  Mass. 
91,  97  N.  E.  638,  39  L.  R.  A.  (N.  S.) 
475,  Ann.  Cas.  1913B,  267,  and  note; 
Johnson  v.  Von  Scholley.  218  Mass. 
454,  106  N.  E.  17;  Musolf  v.  Duluth 
&c.  Elec.  Co.,  108  Minn.  369,  122  N. 
W.  499,  24  L.  R.  A.  (N.  S.)  451n, 
Ann  Cas.  1913A,  1317;  Judd  v. 
Walker,  158  Mo.  App.  156,  138  S.  W. 


655;  Nashville  Interurban  Ry.  v. 
Gregory,  137  Tenn.  422,  193  S.  W. 
1053.  Sec  also  cases  cited  in  Dwy 
V.  Connecticut  Co.,  89  Conn.  74,  92 
Atl.  883,  L.  R.  A.  i915E,  800,  807. 

"  Thorsen  v.  Poe,  123  Ark.  11^  184 
S.  W.  427 ;  Ward  v.  Fleming,  18  Ga. 
App.  128,  88  S.  E.  899;  Comstock  v. 
Potter,  191  Mich.  629,  158  N.  W.  102 ; 
Allen  V.  Garner,  45  Utah  39,  143  Pac 
228. 

"  Post  S  3983. 

20  Livingston  v.  Pugsley,  124  Ark. 
432,  187  S.  W.  925. 

21  Rutherford  v.  Holbert,  42  Okla. 
735,  142  Pac  1099,  L.  R.  A.  1915B, 
221.  But  compare  Buster  v.  Fletcher, 
22  Idaho  173,  125  Pac  226;  Rumsey 
V.  Fox,  158  Mich.  248.  122  N.  W.  526. 
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that  the  plaintiff  may  proceed  against  those  served  and  recover 
judgment  against  all,  to  be  enforced  out  of  the  joint  property 
and  the  separate  property  of  those  served.**  Other  statutes  pro- 
vide that  when  some  of  the  joint  debtors  can  not  be  served  the 
plaintiff  may  proceed  to  judgment  against  those  served,  dismiss- 
ing or  continuing  as  to  the  others,  or  the  like,  as  provided  in  the 
particular  statute.*' 

§  1495.  Actions  on  joint  and  several  contracts. — ^Where 
the  contract  is  joint  and  several  either  one  or  all  of  the  obligors 
may  be  sued.'* 

§  1496.     Statutory  modifications.** 

**  Goldstein  v.  Peter  Fox  Sons  Co.,  Plummer,  20  Ind.  App.  408,  49  N.  E. 

22  N.  Dak.  636,  135  N.  W.  180,  40  963. 

L  R.  A.   (N.  S.)   566n;  Heaton  v.       "Milner  Bank  &c.  Co.  v.  Whipple, 

Schaeffcr,  34  Okla.  631.  126  Pac  797,  61  Colo.  252,  156  Pac  1098.    Such  a 

43  L  R.  A.   (N.  S.)   540   (and  it.  is  contract  is  with  each  promisor,  and 

error  to  render  a  separate  individual  also  with  all  jointly,  so  that  they  are 

judgment  against  the  one   served)  ;  all  liable  jointly,  and  each  is  liable 

Gcssner  v.  Roeming,  135  Wis.  535,  116  upon  his  separate  obligation,  and  they 

N.  W.  171.  may  be  sued  jointly  or  severally  as 

** Warren  Brick  Co.  v.  La  Garde  promisee  elects:  Anderson  v.  Stay- 
Lime  &c  Co.,  12  Ga.  App.  58,  76  S.  ton  State  Bank,  82  Ore.  357,  159  Pac 
E.  761;   Connor  v.  Tailer,  33  Okla.  1033. 

733,    127    Pac.    1089.      Many    older        25  The  Oklahoma  statute  provides 

decisions  under  the  two  types  of  stat-  that  where  all  the  parties  who  unite 

utcs  referred  to  in  the  text  and  under  in    a   promise    receive    some   benefit 

several  other  statutes  are  reviewed  in  from  the  consideration,  whether  past 

the  note  in  43  L.  R.  A.  (N.  S.)  540-  or  present,  their  promise  is  presumed 

545.    See  also  Maston  v.  Ross,  185  to  be  joint  and  several:    Rutherford 

in.  App.  57;  Taylor  v.  Graham,  62  v.   Holbert,   42   Okla.   735,    142    Pac. 

Pa.  Sup.  Ct.  246.     The  statute  does  1099,  L.  R.  A.  1915B,  221.    See  also 

not  change  the  rule  that  there  can  be  Shelton  v.  Michael,  31  Cal.  App.  328, 

only  one  judgment  on  a  joint  obliga-  160  Pac.  578. 
tion:     Capital    City    Dau*y    Co.    v. 
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CHAPTER  XXXV 


INTERPRETATION  AND  CONSTRUCTION 

§  1505.  Meaning  of  terms — Purpose, — A  "rule  of  con- 
struction/* it  is  said,  governs  the  effect  of  ascertained  intention, 
and  a  "rule  of  interpretation"  governs  the  ascertainment  of  the 
meaning  of  the  parties.* 

§  1506.  No  room  for  construction  where  contract  is  un- 
ambiguous.— A  plain  and  unambiguous  contract  leaves  no 
room  for  construction.*  The  courts  will  try  to  g^ve  a  contract 
such  construction  as  will  make  it  certain,  but  can  not  change  its 
terms  or  make  a  new  contract.* 

^  In  re  Union  Trust  Co.,  89  Misc.  660 ;  Trumbauer  v.  Rust,  ^  S.  Dak. 

69,  151  N.  Y.  S.  246.    The  object  of  301,  154  N.  W.  801 ;  Corbin  v.  Booker 

all  rules  of  interpretation  is  to  dis-  (Tex.   Civ.   App.),   184   S.   W.   696; 

cover  the  intention  of  the  parties  as  Burt  v.  Stringfellow,  45  Utah  207,  143 

expressed     in    the    contract,     which  Pac.  234.     See  also   Day  v.   United 

should  be  considered  as  an  entirety:  States,  48  Ct.  CI.  128;  Butte  Water 

Simmons  v.  Groom,  167  N.  Car.  271,  Co.  v.  Butte,  48  Mont  386,  138  Pac 

S3  S.  E.  471.     See  also  Schmohl  v.  195. 

Travelers*  Ins.  Co.  (Mo.  App.),  177  *  Pacific  Hardw.  &c.  Co.  v.  United 

S.  W.  1108.  States,  49  Ct  CL  327;  Jones  v.  Lanier 

^E.  H.  Stanton  Co.  v.  Rochester  (Ala.),  73  So.  535;  Continental  Gas- 
German  Underwriters*  Agency,  206  ualty  Co.  v.  Bows  (Fla.),  72  So.  278; 
Fed.  978;  Hongkong  &  Whampoa  R.  F.  Conway  Co.  v.  Chicago,  274  111. 
Dock  Co.  v.  United  States,  SO  Ct  CI.  369,  113  N.  E.  703;  Washington  &c 
213;  Birmingham  Waterworks  Co.  v.  R.  Co.  v.  Moss,  127  Md.  12,  96  Atl. 
Windham,  190  Ala.  634,  67  So.  424;  273;  Hartman  v.  Chicago  &c.  R.  Co., 
Streator  Clay  Mfg.  Co.  v.  Henning-  192  Mo.  App.  271,  182  S.  W.  148; 
Vineyard  Co.  (Iowa),  155  N.  W.  Cohen  v.  Walworth,  95  Misc  479,  158 
1001;  Cans  v.  i^tna  Life  Ins.  Co.,  N.  Y.  S.  1081;  Northern  Irr.  Co.  v. 
214  N.  Y.  326,  108  N.  E.  443,  L.  R.  Watkins  (Tex.  Civ.  App.),  183  S.  W. 
A.  1915F,  703n ;  Kanaskat  Lumber  &c.  431 ;  Wm.  B.  Hughes  Produce  Co.  v. 
Co.  V.  Cascade  Timber  Co.,  80  Wash.  Pulley,  47  Utah  544,  155  Pac.  337,  L. 
561,  142  Pac.  15;Tacoma  Mill  Co.  v.  R.  A.  1916D,  728n.  Where  the  Ian- 
Northern  Pac.  R.  Co.,  89  Wash.  187,  guage  is  unequivocal,  although  the 
154  Pac.  173.  Where  a  writing  is  parties  may  have  failed  to  express 
unambiguous,  it  should  be  so  inter-  their  real  intention,  there  is  no  room 
preted  as  to  carry  into  effect  the  in-  for  construction :  Commons  v.  Snow, 
tention  of  the  parties  expressed  by  194  111.  App.  569;  Pierce-Fordyce  Oil 
the  language  used,  and,  ordinarily,  in  Assn.  v.  Warner  Drilling  Co.  (Tex. 
such  a  case  resort  can  not  be  had  to  Civ.  App.),  187  S.  W.  516.  Where  it 
extrinsic  matters:  Ault  v.  Clark  appears  in  the  contract  that  a  party 
(Ind.  App.),  112  N.  E.  843;  Makuen  intends  to  bind  himself,  trivial  inac- 
V.  Elder,  170  N.  Car.  510,  87  S.  E.  curacies  will  be  disregarded,  and  the 
334;  City  Messenger  &c.  Co.  v.  Postal  intent  of  the  parties  effectuated  if  it 
Tel.  Co.,  74  Ore.  433,  145  Pac.  657;  can  be  ascertained:  Isler  v.  Isler,  110 
Harrington  v.  Law  (R.  I.),  90  Atl.  Miss.  419,  70  So.  455. 
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§  1507.     Rules  of  construction  generally.* — The  existing 

law  enters  into  and  forms  part  of  the  contract.** 

§  1508.  Rules  of  construction  generally — ^Intention  of 
parties.'* — The  prime  object  is  to  ascertain  and  give  effect  to 
the  intention  of  the  parties.^  The  courts  in  trying  to  ascertain  the 

intention  will  endeavor  to  place  themselves  in  the  position  of  the 

*  [Main  section  cited  in  Marshall  v.  113  N.  £.   1012.     Rights  and  duties 

Wentz,  28  CaL  App.  540,  153  Pac.  244,  may  be  granted  and  imposed  by  im- 

246.]  plication  to   effectuate  the  true  and 

*Weinreich    Estate    Co.    v.    A.    J.  obvious    purpose    of    the    contract: 

Johnston  Co.,  28  CaL  App.  144,  151  Thompson-Starrett   Co.   v.   Plunkett, 

Pac  667 ;  Marshall  v.  Wentz,  28  Cal.  89  Vt.  177,  94  Atl.  845. 

App.  540,  153  Pac.  244;  Marshall  v.  *a  [Main  section  cited  in  Withing- 

Popert,  28  CaL   App.   551,   153   Pac.  ton  v.   Gypsy   Oil   Co.    (Okla.),   172 

247,    156    Pac    881 ;    Kennerson    v.  Pac  635.] 

Thames  Towboat  Co.,  89  Conn.  267,  «  McCormick  v.  Badham,  191  Ala. 
94  AtL  Z72,  L.  R.  A.  1916A,  436n ;  339,  67  So.  609 ;  Tate  v.  Cody-Hen- 
Simons  V.  Kosciusko  Building,  Loan  derson  Co.,  11  Ala.  App.  350,  66  So. 
&c  Assn.,  180  Ind.  ZZZ,  103  N.  E.  2 ;  837 ;  Hastings  Industrial  Co.  v.  Cope- 
Hogston  V.  Bell  (Ind.),  112  N.  E.  land,  114  Ark.  415,  169  S.  W.  1185; 
883;  Hagenback  v.  Leppert  (Ind.  Arlington  Hotel  Co.  v.  Rector,  124 
App.),  117  N.  E.  531,  533;  Board  of  Ark.  90,  186  S.  W.  622;  Schwab  v. 
EdticaUon  v.  Littrell,  173  Ky.  78,  190  Bridge  (CaL  App.),  149  Pac  603; 
S.  W.  465;  Lorando  v.  Gethro  Dwy  v.  Connecticut  Co.,  89  Conn.  74, 
(Mass.),  117  N.  E.  185;  People  v.  92  AtL  883,  L.  R.  A.  1915E,  800n; 
Metropolitan  Surety  Co.,  211  N.  Y.  Geithman  v.  Eichler,  265  111.  579,  107 
107,  105  N.  E.  99;  Post  v.  Burger,  N.  E.  180;  Mutual  Life  Ins.  Co.  v. 
216  N.  Y.  544.  Ill  N.  E.  351,  Ann.  Devine,  180  111.  App.  422;  Heirsch  v. 
Gas.  1915B,  158;  Ward  v.  Union  Lorimer  &c  Co.,  196  IlL  App.  564; 
Trust  Co.,  172  App.  Div.  569,  159  N.  Elsey  v.  Fidelity  &  Casualty  Co.  (Ind. 
Y.  S.  54;  Rose  v.  BristoL  174  App.  App.),  109  N.  E.  413;  Robbins  v. 
Div.  15,  160  N.  Y.  S.  335;  Muller  v.  Brazil  Syndicate  &c.  Co.  (Ind.  App.), 
McCann,  50  Okla.  621,  151  Pac  621;  114  N.  E.  707;  American  Liability  Co. 
Knight  V.  Clinkscales,  51  Okla.  508, 152  v.  Bowman  (Ind.  App.),  114  N.  E. 
Pac  133;  Farley  v.  Board  of  Educa-  992;  Big  Muddy  Coal  &c  Co.  v.  St 
tion  (Okla.),  162  Pac  797;  Weight  Louis-Carterville  Coal  Co..  176  Mo. 
V.  Bailey,  45  Utah  584,  147  Pac  899 ;  App.  407,  158  S.  W.  420 ;  Uhrich  v. 
Milwaukee  v.  Raulf,  164  Wis.  172,  159  Globe  Surety  Co.  (Mo.  App.),  166  S. 
N.  W.  819.  Where  the  subject-  W.  845 ;  In  re  Whitlow's  Estate,  184 
matter  of  a  contract  is  exclusively  a  Mo.  App.  229,  167  S.  W.  463;  Gilbert 
federal  one,  and  congress  has  enacted  v.  Waccamaw  Shingle  Co.,  167  N. 
a  law  for  its  complete  regulation,  the  Car.  286,  83  S.  E.  Zfl ;  Union  Trust 
P'csumption  is  that  the  parties  con-  Co.  v.  Shelby  Downard  Asphalt  Co. 
tracted  with  reference  to  the  act  of  (Okla.),  156  Pac  903;  Nelson  v.  Rey- 
congress,  and  not  with  reference  to  nolds  (Okla.),  158  Pac.  301;  Bubb  v. 
the  state  law :  Missouri  &c.  R.  Co.  Parker  &c  Oil  Co.,  252  Pa.  26,  97  AtL 
V.  Walston,  37  Okla.  517,  133  Pac  42.  114;  McKay  v.  Louisville  &c  R.  Co., 
A  contract  must  be  construed  by  as-  133  Tenn.  590,  182  S.  W.  874 ;  Rankin 
ccrtaining  the  real  intention  of  the  v.  Rhea  (Tex.  Civ.  App.),  164  S.  W. 
parties  and  the  form  or  name  given  1095 ;  Loutzenhiser  v.  Peck,  89  Wash. 
J.  written  instrument  is  not  control-  435,  154  Pac.  814.  "The  prima  facie 
"Dg;  so  if  the  real  transaction  is  a  duty  of  a  court  in  construing  a  con- 
sale  its  character  can  not  be  changed  tract  is  to  ascertain  and  effectuate  the 
py  designating  it  as  a  lease  or  putting  intention  of  the  parties  as  shown  by 
>t  in  that  form :  In  re  Assessment  of  the  language  of  the  instrument,  their 
Aurora  Gaslight  &c  Co.  (Ind,  App.),  relation  to  each  other,  and  tlie  sub- 
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parties  and  to  understand  the  language  in  the  sense  in  which  they 
used  it/ 

§  1509.  Rules  of  construction  generally — ^Words  under- 
stood in  their  ordinary  meaning.  —  Words  in  a  contract 
are  presumed,  in  the  absence  of  anything  to  the  contrary,  to  have 
been  used  in  their  ordinary  sense  and  to  be  given  their  usual  and 
ordinary  meaning.® 

§  1510.  Rules  of  construction  generally — ^Language  used 
evidences  the  intent.** — The  courts  will  not  ordinarily  modify 
or  enlarge  the  effect  of  the  language  used,®  and  the  fact  that  a 
party  has  made  a  hard  or  improvident  bargain  does  not  ordi- 
narily warrant  the  court  in  binding  the  other  party  by  interpo- 

ject-matter  of  the  contract":  Great  Warehouse  Co.  v.  Dunn,  80  Ore.  528, 
Northern  R.  Co.  v.  United  States,  157  Pac  806;  William  M.  Roylance 
236  Fed.  433,  149  C  C.  A.  485.  The  Co.  v.  Descaki,  243  Pa.  180,  90  AU. 
form  and  names  of  instruments  are  55;  Gulf  RefininR  Co.  v.  Brown- 
not  controlling:  In  re  Assessment  Lloyd  Co.  (Tex.  Civ.  App.),  167  S. 
of  Aurora  Gaslight  &c.  Co.  (Ind.  W.  162;  Smith  v.  Raimsey,  116  Va. 
App.),  113  N.  E.  1012;  Hurst  v.  Win-  530,  82  S.  E.  189;  Hall  v.  Philadel- 
chester  Bank,  154  Ky.  358,  157  S.  W.  phia  Co.,  72  W.  Va.  573,  78  S.  E.  755. 
685;  Drovers'  Deposit  Nat.  Bank  v.  But  clear  intent  rather  than  literal 
Tichenor,  156  Wis.  251,  145  N.  W.  meaning  may  prevail,  and  in  order  to 
m,  give  effect  to  the  intention  of  the 

7  Jorgensen   v.   Tuolumne   County,  parties  to  a  contract,  and  enforce  its 

205  Fed.  612,  123  C.  C.  A.  628;  Ma-  performance  as  they  mutually  under- 

loney  v.  Maryland  Casualty  Co.  113  stood  it,  where  the  intent  is  clearly 

Ark.  174,  167  S.  W.  845;  Jewel  Tea  apparent,  effect  must  be  given  to  it 

Co.  V.  Watkins,  26  Colo.  App.  494,  145  in  that  sense,  though  violence  be  done 

Pac.  719;  Gillett  v.  Teel,  272  111.  106,  thereby   to    its    words:     Roberts    v. 

Ill  N.  E.  722;  R.  F.  Conway  Co.  v.  Howe,  178  111.  App.  1;  McCarthy  v. 

Chicago,  274  111.  369,  113  N.  E.  703;  Pacific  Mut  Life  Ins.  Co.,  178  IlL 

Phoenix  Pad  Mfg.  Co.  v.  Roth,  127  App.  502;   B.   Sicgel  Co.  v.  Wayne 

Md.  540,  96  Atl.  762.    The  intent  of  Circuit  Judge.  183  Mich.  145,  149  N. 

one  of  the  parties  can  not  guide  the  W.  1015 ;  Marshall  v.  Sackett  &c.  Co., 

construction :    Klock  Produce  Co.  v.  166  App.  Div.  141,  151  N.  Y.  S.  1045 ; 

Roberts,  90  Wash.  260,  155  Pac  1044.  Cream  of  Wheat  Co.  v.  Arthur  H. 

8E.  H.  Stanton  Co.  v.  Rochester  Crist  Co.,  166  App.  Div.  870,  152  N. 
German  Underwriters'  Agency,  206  Y.  S.  407 ;  Neal  v.  Camden  Ferry  Co., 
Fed.  978;  Vinton  Petroleum  Co.  v.  166  N.  Car.  563,  82  S.  E.  878;  Sim- 
Sun  Co.,  230  Fed.  105,  144  C.  C.  A.  mons  v.  Groom.  167  N.  Car.  271.  83 
403;  McCarthy  v.  Pacific  Mut.  Life  S.  E.  471.  See  also  Little  Cahaba 
Ins.  Co.,  178  111.  App.  502;  E.  A.  Coal  Co.  v.  i^tna  Life  Ins.  Co. 
Strout  Farm  Agency  v.  McTeer,  111  (Ala.),  68  So.  317. 
Maine  169,  88  Atl.  411 ;  Wainscott  v.  ^a  [Main  section  cited  in  Withing- 
Haley,  185  Mo.  App.  45,  171  S.  W.  ton  v.  Gypsy  Oil  Co.  (Okla.),  172 
983;  Schmohl  v.  Travelers'  Ins.  Co.,  Pac.  637.] 

(Mo.  App.),  177  S.  W.  1108;  Mecca  »Loyalton  Elec  Light  Co.  v;  Cali- 

Realty  Co.  v.  Kellog*s  Toasted  Corn  fornia  Pine  Box  &c  Co.,  22  Cal.  App, 

Flakes  Co.,  166  App.  Div.  74,  151  N.  75,  133  Pac  12Z\  Jackson  v.  Marshall, 

Y.  S.  750;  Cream  of  Wheat  Co.  v.  178  111.  App.  27;  Assets  Realization 

Arthur  H.  Crist  Co.,  166  App.  Div.  Co.  v.  Howard,  211  N.  Y.  430.   105 

870,  152  N.  Y.  S.  407 ;  Brown  v.  Cop-  N.  E.  680 ;  Northern  Irr.  Co.  v.  Dodd 

padge  (Okla.),  153  Pac.  817;  Interior  (Tex.  Civ.  App.),  162  S.  W.  946. 
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lating  or  implying  terms  in  construction/®  But  whatever  is  im- 
plied is  as  much  a  part  of  the  contract  as  anything  else,  and  cir- 
cumstances and  the  nature  of  the  contract  may  sometimes  require 
terms  to  be  implied."  The  language  used  is  looked  to  primarily, 
and  if  it  is  unambiguous  and  shows  the  clear  intent  of  the  par- 
ties resort  to  other  means  of  construction  is  not  only  unnecessary 
but  improper.**  But  the  literal  meaning  of  a  particular  word  or 
clause  is  not  always  controlling.*' 

§§  1511-1513.  Rules  of  construction  generally — Technical 
and  commercial  terms — Intent  governs. — ^Technical  words 
must  usually  be  given  their  technical  meaning.**  But  not  where 
they  are  clearly  intended  to  have  a  different  meaning.** 

§  1514.  Rules  of  construction  generally — ^Whole  instru- 
ment looked  to.** — Words  should  not  be  construed  separate 
and  apart  from  the  context,  but  the  whole  contract  should  be 
construed  together  and  effect  given,  if  it  can  reasonably  be  done, 
to  every  part.*^ 


*•  Thompson-Starrett  Co.  v.  South- 
em  Bldg.  Corp.,  40  App.  D.  C.  459; 
Rankin  v.  Rhea  (Tex.  Civ.  App.), 
164  S.  W.  1095;  Johnson  v.  Geddes 
(Utah),  161  Pac.  910;  Kanaskat 
Lumber  &c  Co.  v.  Cascade  Timber 
Co.,  80  Wash.  561,  142  Pac.  15.  See 
also  United  States  Fidelity  &c.  Co. 
Y.  French  Mut.  Gen.  Soc.  of  Mut 
Ins.,  212  Fed.  620,  129  C  C.  A.  156. 

^^  Wheeling  &c  R.  Co.  v.  Carpenter, 
218  Fed.  273,  134  C.  C.  A.  69 ;  Luther 
V.  Bash  (Ind.  App.),  112  N.  E.  110; 
Carper  v.  United  Fuel  Gas  Co.  (W. 
Va.),  89  S.  E-  12. 

**  Cottrell  V.  Michigan  United  Trac. 
Co,  184  Mich.  221,  150  N.  W.  857; 
Finger  v.  Goode,  169  N..Car.  72,  85 
S.  E.  137;  Harney  v.  Wirtz,  30  N. 
Dak.  292,  152  N.  W.  803;  Union 
Trust  Co.  V.  Shelby  Downard  As- 
phalt Co.  (Okla.),  156  Pac.  903.  Sec 
also  Myers  v.  Philip  Carey  Co.,  17 
Ga.  App.  535,  87  S.  E.  825.  But  their 
spoken  words  and  actions  govern  and 
not  their  mental  attitude:  Woburn 
Nat  Bank  v.  Woods,  17  N.  H.  172,  89 
Atl.  491. 

"Belch  V.  Schott,  171  Mo.  App. 
357,  157  S.  W.  658 ;  Pickard  v.  Will- 
iam J.  Bums  Detective  Agency  (Mo. 
App.),    187    S.    W.    614;    Taylor    v. 


Buffalo  Collieries  Co.  (W.  Va.),  79 
S.  E.  27.  Implications  from  words 
of  a  contract  yield  to  express  pro- 
visions manifesting  a  contrary  inten- 
tion: Berry  v.  Humphreys,  76  W. 
Va.  668,  86  S.  K  568. 

i*Weinreich  Estate  Co.  v.  A.  J. 
Johnston  Co.,  28  Cal.  App.  144,  151 
Pac.  667. 

"  Mill  Wood  &  Coal  Co.  v.  Flint 
River  Cypress  Co.,  16  Ga.  App.  636, 
85  S.  E.  943;  Hill  v.  Philo,  155  N.  Y. 
S.  922. 

1®  [Main  section  cited  in  American 
Bonding  Co.  v.  United  States  Fidelity 
&c.  Co.  (Md.),  102  Atl.  369,  371.] 

^^  Canadian  Northern  R.  Co.  v. 
Northern  Mississippi  R.  Co.,  209  Fed. 
758,  126  C.  C.  A.  482;  Merrill- 
Ruckgaber     Co.    v.     United     States, 

49  Ct.  CI.  553;  Ackerlind  v.  United 
States,  49  Ct.  CI.  635;  P.  Sanford 
Ross,  Inc.  V.  United  States,  50  Ct. 
CI.  168;  Hongkong  &  VVhampoa 
Dock    Co.,    Ltd.    v.    United    States, 

50  Ct.  CI.  213;  Birmingham  Water- 
works Co.  V.  Windham  (Ala.),  67 
So.  424;  Pittsburgh  Steel  Co.  v. 
Wood,  109  Ark.  537,  160  S.  W. 
519;  English  v.  Shelby.  116  Ark. 
212,  172  S.  W.  817;  Arlington  Hotel 
Co.  v.  Rector,  124  Ark.  90,  186  S.  W. 
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§  1515.  Rules  of  construction  generally — Construing  par- 
ticular clauses. — Each  clause  should  be  considered  together 
with  the  others  and  all  harmonized  if  it  can  reasonably  be  done/* 
Conflicting  clauses  should  be  reconciled  so  far  as  possible  in  order 
to  effectuate  the  general  purpose  and  intent/®  and  it  is  only  when 
they  are  so  antagonistic  or  repugnant  that  no  reasonable  interpre- 
tation or  construction  will  reconcile  and  render  them  effective 
that  any  part  must  perish.^®  Where  it  is  impossible  to  reconcile 
conflicting  clauses,  specific  clauses  usually  control  general  ones,*^ 
and  the  first  of  two  irreconcilably  repugnant  clauses  ordinarily 
prevails  over  the  subsequent  one." 

622 ;    McCampbell,    Obear,    27    Cat  i®  National  Fireproofing  Co.  v.  Im- 

App.  97,  148  Pac.  942;  New  Brantner  perishable  Silo  Co.  (Ind.  App.).   112 

Extension  Ditch  Co.  v.  Kramer,  57  N.  E.  403;  Home  Mut  Fire  Ins.  Co. 

Colo.  218,   141    Pac  498,   Ann.   Cas.  v.  Pittman,  111  Miss.  420,  71  So.  739; 

1916B,  1225 ;  Jewel  Tea  Co.  v.  Wat-  Jackson  County  Light  &c.  Co.  v.  Inde- 

kins,  26  Colo.  App.  494,  145  Pac.  719;  pendence,  188  Mo.  App.  157,   175   S. 

Ross  V.  Savage,  66  Fla.  106,  63  So.  W.   86;    GilfiUan   v.   Bartlesville,    46 

148;  Tillman  v.  Webb,  17  Ga.  App.  Okla.  428,  148  Pac.  1012;  Broocks  v. 

620,  87  S.  E.  904;  Mutual  Life  Ins.  Moss   (Tex.  Civ.  App.),  175   S.   W. 

Co.    V.    Devinc,    180    111.    App.    422;  791.     See  also  Manchester  Sawmills 

Haberer  v.  Kunstman,   194  111.  App.  Co.  v.  A.  L.  Arundel  Co.,  197  Ala. 

306;  Heirsch  v.  Lorimer  &c.  Co.,  196  505.  ,73  So.  24, 

111.  App.  564 ;  McGaw  v.  Hanway,  120  ^^  Finke  v.  Finke,  Zl  S.  Dak.  46, 
Md.  197,  87  Atl.  666,  Ann.  Cas.  1915A,  156  N.  W.  595 ;  Thompson  v.  Waits 
601;  Hathaway  v.  Stone,  215  Mass.  (Tex.  Civ.  App.),  159  S.  W.  82; 
212,  102  N.  E.  461 ;  Hapke  v.  David-  Hendricks  v.  Roley,  184  III.  App.  164. 
son,  180  Mich.  138,  146  N.  W.  624;  20  Rushing  v.  Manhattan  Life  Ins. 
Thomson  Elec.  Welding  Co.  v.  Peer-  Co.,  224  Fed.  74,  139  C  C.  A.  520. 
less  Wire  Fence  Co.,  190  Mich.  496,  But  particular  clauses  are  subordinate 
157  N.  W.  67;  Cutler  v.  Spens,  191  to  the  general  intent,  and  words 
Mich.  603,  158  N.  W.  224;  Miles  v.  wholly  inconsistent  with  the  purpose 
Macon  County  Bank,  187  Mo.  App.  and  main  intention  should  be  re- 
230,  173  S.  W.  713;  Watkins  v.  Don-  jected:  Harney  v.  Wirtz,  30  N.  Dak. 
nell,  192  Mo.  App.  640,  179  S.  W.  980;  292,  152  N.  W.  803.  And  where  eflfect 
Butte  Water  Co.  v.  Butte,  48  Mont,  can  not  be  given  to  all  its  provisions, 
386,  138  Pac.  195 ;  First  Nat  Bank  v.  owing  to  the  provisions  being  con- 
Jones,  219  N.  Y.  312,  114  N.  E.  349;  tradictory,  the  contract  in  that  par- 
Lefler  Bros.  v.  C.  W.  Lane  &  Co.,  ticular  fails,  and  the  parties  must  re- 
167  N.  Car.  267,  83  S.  E.  463;  La-  sort  to  the  common-law  rule:  Noel 
mont  Gas  &c.  Co.  v.  Doop,  39  Okla.  Const.  Co.  v.  United  States,  50  Ct 
427,  135  Pac.  392 ;  Union  Trust  Co.  CI.  98.  See  also  Thompson  v.  Watts 
V.  Shelby  Downard  Asphalt  Co.  (Tex.  Civ.  App.),  159  S.  W.  82. 
(Okla.),  156  Pac.  903;  Smith  v.  21  English  v.  Shelby,  116  Ark.  212, 
Clinkscales  (S.  Car.),  85  S.  E.  1064;  172  S.  W.  817. 
Friedheim  v.  Walter  H.  Hildic  Co.,  "Smith  v.  Clinkscales  (S.  Car.), 
104  S.  Car.  378,  89  S.  E.  358 ;  Spark-  85  S.  E.  1064 ;  Dustin  v.  Interstate 
man  v.  Davenport  (Tex.  Civ.  App.),  Business  Men's  Ace.  Assn.,  Zl  S.  Dak. 
160  S.  W.  410 ;  Burt  v.  Stringf ellow,  635,  L.  R.  A.  1917B,  319n,  159  N.  W. 
45  Utah  207,  143  Pac.  234.  395. 
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§1516.     Rules    of    construction    generally  —  Noscitur    a 


sociis/* 

§§1517-1519.  Rules  of  construction  generally — Surround- 
ing circumstances. — Where  a  contract  is  ambiguous  the  court 
in  determining  the  intention  of  the  parties  should  usually  con- 
sider not  only  the  language  used  but  also  the  nature  and  purpose 
of  the  contract  and  the  surrounding  circumstances  throwing  light 
on  such  intention.^*  In  case  of  doubt  preliminary  negotiations 
may  be  considered.^** 

§  1520.  Subsidiary  rules  of  construction — Construction 
upholding  contract  preferred. — A  contract  should  be  so  con- 
strued, if  it  can  reasonably  be  done,  as  to  uphold  its  validity  and 
give  it  effect  as  intended,  and  such  construction  will  be  preferred 
over  one  that  is  equally  open  but  will  have  the  opposite  effect. ^° 

"State  V.  Western  Union  Tel.  Co.  v.  Groom,  167  N.  tar.  271,  83  S.  E. 

(Ala.).  72  So.  99.  471;  McMahan  v.  Black  Mountain  R. 

"Ferguson  v.  Omaha  &c.  R.  Co.,  Co.,  170  N.  Car.  456,  87  S.  E.  IZl \ 
227  Fed.  513,  142  C.  C  A.  145 ;  Roller  Bank  of  Union  v.  Redwine.  171  N. 
V.  George  H.  Leonard  &  Co.,  229  Fed.  Car.  559,  88  S.  E.  878 ;  Southern  R. 
607,  143  C  C.  A.  629 ;  Ryan  v.  Ohmer,  Co.  v.  Bacon,  126  Tenn.  169,  159  S. 
244  Fed.  31 ;  Roach  v.  McDonald,  187  W.  602 ;  McKay  v.  Louisville  &c.  R. 
Ala,  64,  65  So.  823 ;  Arlington  Hotel  Co.,  133  Tenn.  590,  182  S.  W.  874 ; 
Co.  V.  Rector,  124  Ark.  90,  186  S.  W.  St.  Louis  &c.  R.  Co.  v.  Hicks  (Tex. 
622;  New  Brantner  Extension  Ditch  Civ.  App.),  158  S.  W.  192;  Stone  v. 
Co.  V.  Kramer,  57  Colo.  218,  141  Pac.  Robinson  (Tex.  Civ.  App.),  180  S. 
498,  Ann.  Cas.  1916B,  1225n;  Jewel  W.  135;  Elswick  v.  Deskins,  75  W. 
Tea  Co.  V.  Watkins,  26  Colo.  App.  Va.  109,  83  S.  E.  283 ;  Wallis  v.  First 
494.  145  Pac.  719 ;  Tilden  v.  Hubbard,  Nat.  Bank,  155  Wis.  306,  143  N.  W. 
25  Idaho  677,  138  Pac  1133;  Sauve  v.  670;  Polebitzke  v.  John  Week  Lum- 
Title  Guaranty  &c  Co.,  29  Idaho  146.  ber  Co.,  163  Wis.  322,  158  N.  W.  62. 
158  Pac.  112;  Adams  v.  Gordon,  265  But  this  is  permissible  solely  for  the 
in.  87,  106  N,  E.  517;  Mutual  Life  purpose  of  aiding  in  the  true  con- 
Ins.  Co.  v.  Devine,  180  111.  App.  422;  struction  of  the  written  instrument 
Streator  Clay  Mfg.  Co.  v.  Henning-  and  not  for  the  purpose  of  adding  to 
Vineyard  Co.  (Iowa),  155  N.  W.  or  taking  from  any  of  its  provisions: 
1001 ;  Owens  v.  Georgia  Life  Ins.  Co.,  Alaska  Tread  well  Gold  Mining  Co. 
165  Ky.  507,  177  S.  W.  294 ;  Newman  v.  Alaska  Gastineau  Mining  Co..  214 
V.  Supreme  Lodge  K.  of  P.,  110  Miss.  Fed.  718,  131  C.  C.  A.  24;  Salter  v. 
371,  70  So.  241,  L.  R.  A.  1916C,  1051 ;  Ives,  171  Cal.  790,  155  Pac.  84. 
Big  Muddy  Coal  &c.  Co.  v.  St.  Louis  ^'^  E.  H.  Stanton  Co.  v.  Rochester 
Cp.rterville  Coal  Co.,  176  Mo.  App.  German  Underwriters'  Agency,  206 
^7,  158  S.  W.  420;  Jackson  County  Fed.  978.  A  contract  by  a  railroad 
^•isht  &C.  Co.  V.  Independence,  188  company  to  improve  a  certain  street 
Mo.  App.  157.  175  S.  W.  86;  Giersa  over  which  the  county  then  had  juris- 
V.  Creech  (Mo,  App.),  181  S.  W.  diction,  will  be  presumed  to  have  been 
588;  Chapman  v.  George  R.  Read  made  with  reference  to  the  facts  and 
Co.,  83  Misc.  16,  144  N.  Y.  S.  the  law  existing  at  that  time :  Ettor 
412;  Clausen  v.  Title  Guaranty  v.  Tacoma,  11  Wash.  267,  137  Pac. 
&  Surety   Co.,    168   App.    Div.    569,  820. 

153  N.  Y.  S.  835 ;  Faust  v.  Rohr,  166        ^c  Cole   Motor   Car   Co.   v.   Hurst, 

N.  Car.  187,  81  S.  E.  1096;  Simmons  228  Fed.  280,  142  C.  C  A.  572;  Amer- 
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• 

§1521.  Subsidiary  rules  of  construction  —  Reasonable 
construction  will  be  adopted.^^ — Contracts  should  be  given 
a  reasonable  construction,  and  where  a  contract  is  fairly  suscep- 
tible of  two  constructions,  one  of  which  will  make  it  rational  and 
such  as  was  probably  intended  and  the  other  of  which  will  make  it 
unfair  or  an  improbable  agreement,  the  former  will  be  pre- 
ferred.*® 

§§  1522-1524.  Subsidiary  rules  of  construction — Constru- 
ing several  instnunents  together. — Where  one  instrument 
by  reference  to  another  makes  it  a  part  of  the  contract  they 
should  be  construed  together.*®  So,  even  where  there  is  no  such 

ican   Tie   &   Timber   Co.   v.   Naylor  978;  Savage  v.  Smith,  170  Cal.  472, 

Lumber  Co.,  190  Ala.  319,  67  So.  246;  150  Pac.   353;    MacDonald  v.   ^tna 

Weinreich  Estate  Co.  v.  A.  J.  John-  Indemnity  Co.,  90  Conn.  226,  96  Atl. 

ston  Co.,  28  Cal.  App.  144,  151  Pac.  926;  Clark  v.  Paddock,  24  Idaho  142. 

667;  Daniel  v.  Calkins,  31  Cal  App.  132  Pac  795,  46  L.  R.  A.    (N.   S.) 

514,  160  Pac  1082;  Jewel  Tea  Co.  v.  475n;  R.  F.  Conway  Co.  v.  Chicago, 

Watkins,  26  Colo.  App.  494,  145  Pac.  274  111.  369,  113  N.  E.  703;  B.  Siegel 

719;  Mill  Wood  &  Coal  Co.  v.  Flint  Co.    v.    Wayne    Circuit    Judge,     183 

River  Cypress  Co.  (Ga.  App.),  85  S.  Mich.    145,    149    N.    W.    1015;    Big 

E.  943 ;  First  NaL  Bank  v.  Doherty,  Muddy  Coal  &c.  Co.  v.  St  Louis  Car- 

156  Ky.  386,  161  S.  W.  211;  Millen  v.  terville  Coal  Co.,  176  Mo.  App.  407, 

Potter,  190  Mich.  262,  157  N.  W.  101 ;  158  S.  W.  420 ;  Raynor  v.  New  York 

National  Bank  of  Commerce  v.  Flan-  &c  Trac.  Co.,  149  N.  Y.  S.  151;  Fair- 

agan  Mills  &c.  Co.,  268  Mo.  547,  188  banks,    Morse   &   Co.   v.   Twin    City 

S.  W.  117;  Finley  v.  School  Dist.  No.  Supply  Co.,  170  N.  Car.  315,  86  S.  E. 

1.  51  MonL  411,  153  Pac  1010;  New  1051;    Union    Trust    Co.    v.    Shelby 

York   Cent.   &c.    R.   Co.   v.    General  Downard   Asphalt   Co.    (Okla.),    156 

Elec  Co.,  153  N.  Y.  S.  478;  Maxwell  Pac  903;  Bingell  v.  Royal  Ins.  Co., 

v.  Faust  Co..  90  Misc.  702,  154  N.  Y.  240  Pa.  412,  87  Atl.  955 ;  Rankin  v. 

S.  224 ;  Torrey  V.  Cannon,  171  N.  Car.  Rhea    (Tex.   Civ.  App.),   164   S.   W. 

519,  88  S.  E.  768;  Johnson  v.  Rhode  1095;  Hairston  v.  Hill,  118  Va.  339, 

Island  Ins.  Co.,  172  N.  Car.  142,  90  87  S.  E.  573. 

S.  E.  124;  Trumbauer  v.  Rust,  36  S.        ^^Fisk   Rubber   Co.  v.   MuUer,   42 

Dak.  301,  154  N.  W.  801;  Crawford  App.  D.  C.  49;  Gray  v.  Cotton,   166 

V.  Seattle  &c  R.  Co.,  86  Wash.  628,  Cal.  130,  134  Pac  1145;  United  Iron 

150   Pac.    1155;    Pulp   Wood   Co.   v.  Works   v.   Outer   Harbor   Dock   &c 

Green  Bay  Paper  &  Fiber   Co.,   157  Co.,     168    Cal.    81,    141     Pac    917; 

Wis.  604.  147  N.  W.  1058 ;  Bibelhausen  Baseleon  v.  M.  M.  Baker  &  Co.,  182 

v.  Bibelhausen,  159  Wis.  365,  150  N.  111.  App.  611 ;  Levin  v.  Strempler,  194 

W.  516.    But  the  court  can  not  make  111.   App.  299;   Hemwall  Automobile 

a  new  contract,  or  bind  the  parties  Co.  v.  Michigan  Ave.  Trust  Co.,  195 

beyond  the  fair  meaning  of  the  Ian-  111.  App.  407;  Cleneay  v.  Dougherty, 

guage  used :    Old  Colony  St.  R.  Co.  135  La.  346,  65  So.  485 ;  W.  T.  Tilden 

V.  Brockton  &c  R.  Co.,  218  Mass.  84,  Co.  v.  Dcnsten  Hair  Co.,  216  Mass. 

105  N.  E.  866.  323,  103  N.  E.  916;  Louis  F.  Kleeman 

27  [Main  section  cited  in  Houston  Co.  v.  New  Amsterdam  Casualty  Co., 
&c  R.  Co.  V.  Diamond  &c  Brick  Co.  177  Mo.  App.  397,  164  S.  W.  167; 
(Tex.  Civ.  App.),  188  S.  W.  32,  33.]  Berger  Mfg.  Co.  v.  Crkes,  178  Mo. 

28  Little  Cahaba  Coal  Co.  v.  /Etna  App.  218,  165  S.  W.  1163;  American 
Life  Ins.  Co.,  192  Ala.  42,  68  So.  317,  Sign  Co.  v.  Rundback,  161  N.  Y.  S. 
Ann.  Cas.  1917D,  863n;  Eldridge  v.  228;  iEtna  Life  Ins.  Co.  v,  Bradford, 
Mo  wry,  24   Cal.   App.   183,   140  Pac.  45  Okla.  70,  145  Pac  316;  Twiggs  v. 
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express  reference,  two  instruments  executed  at  the  same  time  by 
and  between  the  same  parties,  and  relating  to  the  same  transac- 
tion, should  be  construed  together.*® 

§  1525.  Subsidiary  rules — ^Instruments  partly  written  and 
partly  printed. — Where  written  parts  of  a  contract  are  irrec- 
oncilably inconsistent  with  printed  parts  of  it,  the  former  pre- 
vail.'^ And,  under  this  rule,  a  typewritten  clause  prevails  over 
a  printed  clause  where  they  can  not  be  reconciled  and  both  given 
effect." 

Williams,  96  S.  Car.  431,  82  S,  £.  temporaneous  contract  by  creditors  of 
676;  Gary  v.  Holt  (Va.),  91  Si  E.  the  company  to  extend  the  time  of 
188;  Smith  v.  Board  of  Education  pa3rment  in  consideration  thereof, 
(W.  Va.),  85  S.  E.  513.  But  see  should  be  considered  togetlier  in  con- 
Meredith  V.  Bitter  Root  Valley  Irr.  struing  them  and  determining  pri- 
Co.  (Mont),  141  Pac  643.  Refer-  orities  of  the  parties  on  insolvency  of 
cncc  in  a  subcontract  to  the  general  the  company:  Roberts  v.  Vonnegut 
contract  for  a  particular  purpose  (Ind.  App.),  104  N.  E.  321.  A  deed, 
makes  the  general  contract  a  part  of  bill  of  sale,  notes  for  part  of  pur- 
the  former  only  for  such  purpose:  chase-price,  and  a  mortgage  on  the 
Guerini  Stone  Co.  v.  P.  J.  Carlin  property  conveyed,  executed  simul- 
Const  Co.,  240  U.  S.  264,  60  L.  ed.  taneously,  should  all  be  construed  to- 
636,  36  Sup.  Ct  300.  gether  as  one  and  the  same  agree- 
»o  Bragg  V.  Cumming,  25  Cal.  App.  ment:  Dicken  v.  Cruse  (Tex.  Civ. 
199,  143  Pac.  82;  Bragg  v.  Marten-  App.),  176  S.  W.  655.  Two  instru- 
stein,  25  Cat.  App.  804,  143  Pac.  79;  ments,  though  not  executed  at  the 
Gibbs  v.  Wallace,  58  Colo.  364,  147  same  time,  referring  to  the  same  sub- 
Pac  686;  Interstate  Lumber  Co.  v.  ject-matter  and  showing  on  their  face 
Whitfield-Baker  Co.,  16  Ga.  App.  667,  that  each  was  executed  to  carry  out 
85  S,  E.  976;  Ervin  v.  Cline,  59  Ind.  the  intent  of  the  other,  both  should 
App.  242,  109  N.  E.  214 ;  (Sutler  v.  be  construed  together  as  one  contract : 
Spcns,  191  Mich.  603,  158  N.  W.  224;  Brake  v.  Blain  (Okla.),  153  Pac.  158. 
Nat  Bank  of  Commerce  v.  Flanagan  But  compare  Medical  Society  of 
Mills  &c  Co.,  268  Mo.  547,  188  S.  W.  South  Carolina  v.  Gilbreth.  208  Fed. 
117;  Snedaker  v.  Munday,  55  Pa.  Sup.  899;  Stebbins  v.  Myers,  143  N.  Y.  S. 
Ct  581;  Gordon  v.  Churchill,  34  S.  396. 

Dak.  411.  148  N.  W.  848;  Rankin  v.        "Lipschitz  v.  Napa  Fruit  Co.,  223 

Rhea  (Tex.  Civ.  App.),   164  S.  W.  Fed.  698,  139  C  C.  A.  228;  Morris 

1095;  Ferguson  v.  Dodd   (Tex.  Civ.  v.  Rhode  Island  Ins.  Co.,  181  111.  App. 

App.),  183  S.  W.  391;  Wadsworth  v.  500;  Urbany  v.  Carroll,  176  Iowa  217, 

Powell  (Tex.  Civ.  App.),  191  S.  W.  157  N.  W.  852;  Grand  Lodge  A.  O. 

169.    Where  plaintiffs  and  defendant  U.  W.  v.  State  Bank,  93  Kans.  310. 

became   parties    to    conditional    sub-  144  Pac  257;   Fagan  v.  Ulrich,   166 

scription  contracts  at  the  time  that  App.  Div.  342,  152  N.  Y.  S.  27  \  West 

defendant,  one  of  the  prospective  in-  v.    Tilley    (Okla.),    157    Pac    283: 

corporators  of  a  corporation,  signed  American  Nat  Ins.  Co.  v.  Van  Dusen 

an  agreement  for  a  lease  of  a  certain  (Tex.   Civ.   App.),   185   S.   W.  634; 

machine,  the  two  instruments  should  Eighme  v.  Holcomb,  84  Wash.  145. 

be  considered  together  in  determin-  146  Pac.  391. 

tng  whether  defendant  was  personally       **  Soucy  v.   Louis   Obert  Brewing 

bound:      Bclding    v.    Vaughan,    108  Co.,  180  111.  App.  69;  Producers'  Oil 

Ark.  306.  157  S.  W.  400.    A  contract  Co.  v.  Snyder  (Tex.  Civ.  App.),  190 

by  stockholders  of  a  corporation  to  S.  W.  514. 
advance  additional  capital,  and  a  con- 

. 
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§  1526.     Repugnant  provisions  must  be  irreconcilable. — 

The  rule  that  courts  should  give  eflfect  to  all  the  terms  of  a  con- 
tract applies  where  a  contract  is  partly  written  and  partly  printed 
as  well  as  in  other  cases,  and  the  written  part  will  ordinarily  pre- 
vail over  the  printed  part  only  when  they  can  not  reasonably  be 

reconciled.'^ 

« 

§  1527.  Construction  of  words  and  figures. — ^Where  an 
amount  is  stated  in  both  words  and  figures,  the  words  usually 
prevail  over  the  figures/* 

§  1528.  Subsidiary  rules — Doubtful  words  construed 
against  party  using  them.'*^  —  Uncertain,  ambiguous  and 
doubtful  words  are  construed  against  the  party  preparing  the  in- 
strument or  choosing  and  using  such  words.^* 

§  1529.  Construction  of  grants  by  government. — Grants 
of  franchises  and  the  like  by  the  government  or  its  municipalities 
are  to  be  construed  strictly  as  against  the  grantee  and  liberally  in 
favor  of  the  public.'^ 

33  Eastern  Bridge  &c.  Co.  v.  Curtis  Home  Mut.  Fire  Ins.  Co.  v.  Pitman, 

Bldg.  Co.,  89  Conn.  571,  94  Atl.  921;  111  Miss.  420,  71   So.  739;  Belch  v. 

Soucy  V.   Louis   Obert  Brewing  Co.,  Schott,  171  Mo.  App.  357,  157  S.  W. 

180  111.  App.  69;  Gabbert  v.  William  658;  Flory  v.  Supreme  Tribe  of  Ben 

Seymour  Edwards  Oil  Co.,  l(y  W.  Va.  Hur,  98  Nebr.   160,  152  N.  W.  295 ; 

718,  86  S.  E.  671.  Marshall  v.  Sackett  &c  Co.,  166  App. 

8*Romine  v.  Haag   (Mo.),   178  S.  Div.  141,  151  N.  Y.  S.  1045;   McEl- 

W.  147.  raevy  &c.  Co.  v.  St.  Joseph's  Home 

35  [Main  section  cited  in  State  v.  for  Girls,  143  N.  Y.  S.  235;  Halpern 
Sapulpa   (Okla.),  160  Pac.  489,  491.]  v.  Langrock  Bros.  Co.,  153  N.  Y.  S. 

36  Pacific  Hardw.  &c.  Co.  v.  United  985 ;  Bank  of  Union  v.  Redwine,  171 
States,  48  Ct.  CI.  399 ;  Hongkong  &  N.  Car.  559,  88  S.  E.  878 ;  Spande  v. 
Whampoa  Dock  Co.,  Ltd.  v.  United  Western  Life  Indemnity  Co.,  68  Ore. 
States.  50  Ct.  CI.  213;  Bijur  Motor  171,  136  Pac.  1189;  Hyland  v.  Oregon 
Lighting  Co.  v.  Eclipse  Mach.  Co.,  Hassam  Paving  Co.,  74  Ore.  1,  144 
237  Fed.  89;  Iowa  State  Traveling  Pac.  1160,  L.  R.  A.  1915C.  823.  Ann. 
Men's  Assn.  v.  Ruge,  242  Fed.  762;  Cas.  1916E,  941n;  St.  Louis  &c  R. 
Ramsey  v.  Mineral  Creek  Mining  Co.,  Co.  v.  Hicks  (Tex.  Civ.  App.),  158 
4  Alaska  739;  Ford  v.  Fix,  112  Ark.  S.  W.  192;  Western  Assur.  Co.  v. 
1.  164  S.  W.  726;  Clark  v.  J.  R.  Wat-  Hillyer-Deutsch-Jarratt  Co.  (Tex. 
kins  Medical  Co.,  115  Ark.  166,  171  Civ.  App.),  167  S.  W.  816;  In  re 
S.  W.  136 ;  Ruffin  v.  Lilienthal,  26  Cal.  Eighth  Ave.  in  City  of  Seattle,  82 
App.  701,  148  Pac.  233;  Asmussen  v.  Wash.  398,  144  Pac.  533. 

Post  Printing  &c.  Co.,  26  Colo.  App.  37  Washington-Oregon      Corp.      v. 

416.  143  Pac.  396;  Hansetl-Elcock  Co.  Chehalis,  202  Fed.  591;  Birmingham 

v.  Frankfort  Marine  Accident  &c.  Ins.  Waterworks      Co.      v.      Hernandez 

Co.,  177  111.  App.  500;  Barnes  v.  In-  (Ala.),  71  So.  443;  Ex  parte  Russell, 

dependent  Peerless  Pattern   Co.,   180  163  Cal.  668,  126  Pac.  875,  Ann.  Cas. 

III.  App.  330;  Maney  Milling  Co.  v.  I914A,  152;  State  v.  Dos  Moines  City 

Baker-Wignall  &  Co.,   186  111.   App.  R.  Co.,  159  Iowa  259,  140  N.  W.  437; 

390;   Wier  v.   American   Locomotive  People  v.  Detroit  United  R.  Co.,  162 

Jo.,  215  Mass.  303,  102  N.  E.  481 ;  Mich.  460,  127  N.  W.  748,  125  N.  W. 
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[§  1534 


§1531.  Subsidiary  rules — Language  to  be  understood  in 
sense  in  which  promisor  knew  or  had  reason  to  believe  other 
party  understood  it. — Other  things  being  equal,  doubtful 
language  is  to  be  understood  in  the  sense  in  which  the  promisor 
knew  or  had  reason  to  believe  that  the  other  party  understood  it.*® 

§  1532.  Subsidiary  rules — General  and  particular  words — 
Ejusdem  generis.'**^ — Specific  words  genarally  control  gen- 
eral ones,  especially  under  the  doctrine  of  ejusdem  generis.*"  But 
this  doctrine  applies  only  where  there  is  ambiguity  or  uncertainty 
as  to  th^  meaning  and  intention  and  not  as  against  a  clear  inten- 
tion to  the  contrary.*^ 

§  1534.  Subsidiary  rules — Punctuation  and  grammar. — 
Punctuation  and  grammar  are  to  be  given  consideration,  espe- 
cially where  the  instrument  appears  to  have  been  drawn  by  an 
educated  and  intelligent  draftsman,  but  they  are  not  controlling 
and  are  of  little  if  any  importance  except  where  the  intention  is 
not  otherwise  apparent  and  they  may  shed  light  upon  it.** 


700;  State  v.  Water  Supply  Co.,  19 
N.  Mex.  36,  140  Pac  1059,  Ann.  Cas. 
1916E,  1290,  Under  the  Oklahoma 
statute,  in  contracts  between  a  public 
officer  or  body  and  a  private  party, 
the  language  of  the  contract  should 
be  most  strongly  construed  against 
the  latter;  State  v.  Sapulpa  (Okla.), 
160  Pac.  489. 

»«Ryan  v.*  Ohmer,  244  Fed.  31; 
Torrey  v.  Cannon,  171  N.  Car.  519, 
88  S.  E.  768;  Spande  v.  Western  Life 
indemnity  Co.,  68  Ore.  171,  136  Pac. 
1189;  Byron  v.  First  Nat.  Bank,  75 
Ore.  296,  146  Pac.  516;  Dublin  Elec- 
tric &c  Co,  V.  Thompson  (Tex.  Civ. 
App.),  166  S.  W.  113;  McNeer  v. 
Chesapeake  &c.  R.  Co.  (W.  Va.),  86 
S.  E.  887.  Where  a  contract  is  am- 
biguous .  and  doubtful  in  meaning, 
that  meaning  should  prevail  against 
cither  party  in  which  he  knew,  or 
had  reason  to  believe,  that  the  other 
party  understood  it:  Weishut  v.  Lay- 
ton  (DeL  Super.),  93  Atl.  1057.  See 
also  Campbell  v.  Hobbs,  97  Nebr. 
833,  151  N.  W.  929. 

*•  [Main  section  quoted  in  Jones  v. 
Island  Creek  Coal  Co.  (W.  Va.),  91 
S.  E.  391  394.1 

*<»  Hollerbach  v.  United  States,  233 
U.  S.  165,  58  L.  ed.  898,  34  Sup.  Ct. 


553;  Jewel  Tea  Co.  v.  Watkins,  26 
Colo.  App.  494,  145  Pac.  719;  E.  H. 
Emery  &  Co.  v.  American  Ins.  Co., 
177  Iowa  4,  158  N.  W.  748.  A  par- 
ticular description  following  a  gen- 
eral description  controls  the  latter: 
Myers  v.  Wood,  173  Mo.  App.  564, 
158  S.  W.  909;  Moore  v.  Wood,  173 
Mo.  App.  578,  158  S.  W.  913.  Where 
a  particular  purpose  is  sought  by  a 
contract  and  the  language  is  clear 
and  certain,  no  general  terms  will  ex- 
tend .  the  meaning  beyond  that  defi- 
nitely expressed:  Taylor  v.  Buffalo 
Collieries  Co.,  12  W.  Va.  353.  79  S. 
£.  27.  See  also  as  to  application  of 
this  doctrine  in  construing  statutes : 
Hills  V.  Joseph,  229  Fed.  865,  144  C. 
C.  A.  147;  Henderson  v.  McMaster, 
104  S.  Car.  268,  88  S.  E.  645. 

*i  Verbeck  v.  Peters,  170  Iowa  610, 
153  N.  W.  215;  Washington  &c.  Ry. 
v.  Westinghouse  Elec.  &c.  Co.  (Va.), 
89  S.  E.  131.  See  also  Crabtree  v. 
State,  123  Ark.  68,  184  S.  W.  430; 
American  Ice  Co.  v.  Fitzhugh,  128 
Md.  382,  97  Atl.  999,  Ann.  Cas.  1917D, 
33n. 

42  Allen  V.  United  States  Fidelity 
&c.  Co.,  269  111.  234,  109  N.  E.  1035 ; 
General  Accident  &c.  Assn.  Co.  v. 
Louisville  Home  Tel.  Co.,  175  Ky.  96, 
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§§  1535,  1536.  Subsidiary  rules — Rejecting  and  interpo- 
lating words — Limits  of  rule. — As  a  general  rule  meaning 
must  be  given  to  all  the  words  used  if  it  can  reasonably  be  done, 
and  words  should  neither  be  omitted  nor  interpolated,"  but  where 
there  is  an  obvious  and  inadvertent  omission  of  what  was  clearly 
intended,  it  will  be  supplied  in  a  proper  case,**  and  words  may  be 
rejected  when  they  are  meaningless  or  contrary  to  the  clear  intent 
and  meaning  of  the  entire  instrument  and  can  not  be  reconciled 
therewith." 

§  1537.  Practical  construction.*** — Where  a  contract  is 
ambiguous,  the  practical  construction  g^ven  to  it  by  the  parties  is 
of  great,  and  often  of  controlling,  weight.*^ 

§  1541.  Must  be  the  act  of  both  parties. — ^A  construction 
by  one  party  and  not  the  other  is  not  within  the  rule  that  a  prac- 
tical construction  by  parties  will  govern,  nor  is  such  a  construc- 
tion by  one  consumer  or  beneficiary  of  a  contract  between  a  city 

193  S.  W.  1031,  L.  R.  A.  1917D,  952n.  tional  omission  of  the  scrivener   in 

See  also  People  v.  Crawley,  274  111.  failing  to  strike  out  a  name  and  in- 

139,    113    N.    E.    119.     The    maxim,  sert  the  name  intended  will  not  de- 

"Mala  grammatica   non   vitiat  char-  feat  the  clear  intention  of  the  parties : 

tam,"  is  applied  to  an  instrument  pre-  Tillman  v.  J.  E.  Webb  &  Co.,  17  Ga, 

pared  by  one  unskilled  in  language  App.  620,  8/  S.  E.  904. 

and   when   grammatical   construction  ^®  [Main  section  quoted  in   Smith 

is  at  variance  with  the  intent,  as  in-  v.  Frantz,  59  Ind.  App.  269,  109  N. 

dicated  by  the  whole  instrument,  but  E.  407,  410.] 

if  it  is  prepared  by  an  educated,  in-  *''  Bunday  v.  Huntington,  224  Fed. 

telligent  draftsman,  grammatical  con-  847,  140  C.  C.  A.  415 ;  In  re  Thomas, 

struction    and    arrangement    will   be  231    Fed.    513;    Bransford   v.    Regal 

considered   and   may   be   important:  Shoe  Co.,  237  Fed.  67,  150  C.  C.  A. 

Bank  of  Union  v.  Redwinc,   171  N.  269;  Corinth  Bank  &c.  Co.  v.  King, 

Car.  559,  88  S.  E.  878.  182  Ala.  403,  62  So.  704 ;  Birmingham 

*s  United  States  Fidelity  &c.  Co.  v.  Waterworks    Co.    v.    Windham,    190 

French   Mut   Gen.   Society   Co.,   212  Ala.    634,     67     So.     424;     JeflFerson 

Fed.  620,  129  C.  C.  A.  156;  Caledonia  Plumbers  &c.  Co.  v.  Peebles  (Ala.), 

Coal  Co.  V.  Consolidated  Coal  Co.  181  71  So.  413 ;  Birmingham  Waterworks 

Mich.  431,   148  N.  W.   187;   Burt  v.  Co.  v.  Hernandez  (Ala.),  71  So.  443; 

Stringfellow,  45  Utah  207,  143  Pac.  Mobile  County  v.  Linch    (Ala.),    73 

234;  Board  of  Education  v.  Wright-  So.  423;  Farrell  v.  Greenlee  County, 

Osbom  Co.   (Utah),  164  Pac  1033;  15  Ariz.  106.  136  Pac.  637,  49  L.  R. 

Smith  V.  Ramsey,  116  Va.  530,  82  S.  A.  (N.  S.)  380n;  Clark  v.  J.  R.  Wat- 

E.  189;  Karaskat  Lumber  &c.  Co.  v.  kins  Medical  Co.,  115  Ark.  166,   171 

Cascade  Timber  Co.,  80  Wash.  561,  S.  W.   136;  Arlington  Hotel  Co.   v. 

142  Pac.  15 ;  Polebitzke  v.  John  Week  Rector,  124  Ark.  90,  186  S.  W.  622 ; 

Lumber  Co.,  163  Wis.  322,  158  N.  W.  J.  R.  Watkins  Medical  Co.  v.  Will- 

62;  ante  §§  1510,  1514.  iams,  124  Ark.  539,  187  S.  W.  653; 

**  Pacific  Surety  Co.  v.  Toye,  224  Woodard  v.  Glenwood  Lumber  Co., 

Mfcs.  98.  112  N.  E.  653.  171   Cal.  513,   153  Pat  951;  Rosen- 

**  Edwards   v.   JeflFerson    Standard  baum   Estate   Co.   v.   Robert   Dollar 

Life  Ins.  Co.  (N.  Car.),  92  S.  E.  695.  Co..  31  Cal.  App.  576,  161  Pac.  10; 

See  also  United   States  v.  Southern  New  Brantner  Extension  Ditch  Co.  v. 

Pac.  Co.,  230  Fed.  270.    An  uninten-  Kramer,  57  Colo.  218,  141  Pac  498» 
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and  a  water  company  binding  upon  other  consuoiers  or  benefi- 
ciaries who  have  not  assented  or  acquiesced  therein.** 

§1542.  Contract  must  be  ambiguous/^ — Practical  con- 
struction by  the  parties  can  have  no  weight  as  against  the  mani- 
fest intent  and  effect  of  a  contract,  arid  it  is  only  where  the  con- 
tract is  ambiguous,  uncertain  or  of  doubtful  meaning  that  prac- 
tical construction  controls.**® 

Ann.  Cas.  1916B,  1225n;  Sorrells  v.  Y.  S.  213;  Wiebcner  v.  Peoples,  44 
Sigcl-Campion  Live  Stock  Commis-  Oklau  32,  142  Pac  1036,  Ann.  Cas. 
sion  Co.,  27  Colo.  App.  154,  148  Pac.  1916E,  748n ;  Guthrie  Mill  &c.  Co.  v. 
279;  Holmes  v.  Stearns  Lumber  &c.  Howe  Grain  &c.  Co.  (Okla.),  157 
Cc  66  Fla.  259,  63  So.  449;  Reeves  Pac.  290;  Kelly  v.  Harris  (Okla.), 
V.  Daniel,  143  Ga.  569,  85  S.  E.  756;  162  Pac  219;  Leiter  v.  Dwyer  Plumb- 
Geithman  v.  Eichler,  265  IlL  579,  107  ing  &c  Co.,  66  Ore.  477,  133  Pac. 
N.  E.  180;  Finch  v.  Theiss,  267  111.  1180;  Tustin  v.  Philadelphia  &c  Iron 
65,  107  N.  E.  898 ;  Gillett  v.  Teel,  272  Co.,  250  Pa.  425,  95  Atl.  595 ;  Equit- 
111.  106,  111  N.  E.  722;  Sholl  Bros,  able  Gas  Co.  v.  Limegrover,  54  Pa. 
V.  Peoria  &c.  R.  Co.,  196  111.  App.  Super.  Ct.  250 ;  Herndon  v.  Wardlaw, 
306;  Vandalia  R.  Co.  v.  Terre  Haute  100  S.  Car.  1,  84  S.  E.  112;  State  v. 
Vitrified  Brick  Co.,  183  Ind.  551,  108  Board  of  Trust  of  Vanderbilt  Uni- 
N.  E  953;  William  H.  Armstrong  versity,  129  Tenn.  279,  164  S.  W. 
Co.  v.  Lieber,  54  Ind.  App.  447,  103  1151 ;  Plummer  v.  Simms  (Tex.  Civ. 
N.  E  19;  Patterson  v.  State  Bank,  App.),  177  S.  W.  1037;  Corbin  v. 
5S  Ind.  App.  331,  lp2  N.  E.  880;  Booker  (Tex.  Civ.  App.),  184  S.  W. 
American  Sheet  &c.  Plate  Co.  v.  696;  Douglass  v.  Morrisville,  89  Vt. 
Yonan,  59  Ind.  App.  700,  109  N.  E.  393,  95  Atl.  810;  Hairston  v.  Hill,  118 
922 ;  Jochimsen  v.  Johnson,  173  Iowa  Va.  339,  87  S.  E.  573 ;  Lovett  v.  West 
553,  156  N.  W.  21 ;  NichoH  v.  Wet-  Virginia  Central  Gas  Co.,  73  W.  Va. 
more.  174  Iowa  132,  156  N.  W.  319 ;  40,  79  S.  E.  1007. 
Chesapeake  &c.  R.  Co.  v.  Peed,  155  *»  State  v.  Water  Supply  Co.,  19 
Ky.  696,  160  S.  W.  472,  Ann.  Cas.  N.  Mex.  36,  140  Pac.  1056,  L.  R.  A. 
1915C,  460n;  Dalzell  v.  Dalzell,  170  1915A,  246n,  Ann.  Cas.  1916E,  1290n. 
Ky.  297,  185  S.  W.  1107;  J.  B.  Lcvert  A  written  sales  contract  is  not  sub- 
Co.  V.  John  T.  Moore  Planting  Co.,  ject  to  be  varied  by  the  buyer's  con- 
135  La.  77,  64  So.  987 ;  W.  T.  Tilden  struction  of  it :  Stanley  v.  Weber 
(^.  V,  Dcnsten  Hair  Co.,  216  Mass.  Implement  &c.  Co.  (Mo.  App.),  190 
^,  103  N.  E.  916;  Klemik  v.  Hen-  S.  W.  372.  But  the  construction  and 
ridcsen  Jewelry  Co.,  128  Minn.  490,  acts  of  one  party  may  justify  giving 
151  N.  W.  203;  Knisely  v.  Leathe  the  contract  such  a  construction 
(Mo.),  178  S.  W.  453;  Cady  v.  Trav-  against  him:  Miller  v.  Pepper  ling, 
elers'  Ins.  Co.,  93  Nebr.  634,  142  N.  W.  185  Mo.  App.  222,  170  S.  W.  32S.  See, 
107;  Wilhoit  v.  Stevenson,  96  Nebr.  however,  Boeing  v.  Fordney,  184 
751, 148  N.  W.  963 ;  Van  Dyke  v.  An-  Mich.  153,  150  N.  W.  852. 
derson  (N.  J.  C3i.),  91  Atl.  593;  Fur-  ^»  [Main  section  cited  in  Lemcke  v. 
nian  v.  Feibleman  &  Lehman  Co.,  88  Hendrickson,  60  Ind.  App.  323,  330, 
N.  J.  L.  711,  96  AtL  886;  Eraser  v.  110  N.  E.  591.] 

State  Savings  Bank,  18  N.  Mex.  340,  ^oLesamis  v.  Greenberg,  225   Fed. 

^^  Pac  592 ;  Atlantic,  Gulf  &c.  Co.  v.  449,   140  C.   C.  A.  481 ;   Twin   Tree 

VVoodmerc  Realty  Co.,  156  App.  Div.  Lumber  Co.  v.  Ensign,  163  Ala.  113, 

351,  142  N.  Y.  S.  953;  Jarvie  v.  Ar-  69  So.  525;  Lemcke  v.  Hendrickson, 

buckle,  163  App.  Div.  199,  148  N.  Y.  60   Ind.    App.   323,    110   N.    E.   691 ; 

S.  189;  Jacob  Dold  Packing  Co.  v.  Comptograph  Co.  v.  Burroughs  Add- 

Kings  County  Refrigerating  Co.,  176  ing   Mach.   Co.    (Iowa),    159   N.   \V. 

App.  Div.  407,    162   N.   Y.   S.   1035;  465;  Clarke  v.  Rogers,  159  Ky.  762. 

Rhdms  V.  Dolly,  93  Misc.  500,  157  N.  169  S.  W.  485 ;  Rea  v.  Pennsylvania 
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§  1543.  Entire  and  severable  contracts.*^* — An  entire  con 
tract  is  said  to  be  one  in  which  the  consideration  is  entire  on  botJ 
sides,"'^  and  an  indivisible  contract  is  said  to  be  one  whose  constit^ 
uent  parts  can  not  be  separated/'  It  is  entire  where  it  contemplate* 
that  all  its  parts  and  the  consideration  shall  be  common  each  tu 
the  other  and  interdependent/*  The  distinguishing  mark  of  »* 
divisible  contract  is  that  it  admits  of  the  apportionment  of  tho 
consideration  on  either  side  so  as  to  correspond  to  the  unascer- 
tained consideration  on  the  other  side,  but  this  is  not  necessarily 
conclusive  where  there  are  opposing  marks."  Whether  a  contract 
is  entire  or  divisible  usually  depends  upon  the  intention  of  the 
parties  as  ascertained  from  the  language  of  the  whole  contract* 
together  with  the  surrounding  circumstances,  when  necessary, 
in  accordance  with  the  established  rules  of  construction/* 

§  1544.    Contract  consisting  of  several  distinct  items. — 

Ordinarily,  in  the  absence  of  anything  controlling  to  the  contrary, 
where  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  items  and  the  price  is  apportioned  to  each  item,  or  is  left 
to  be  implied  by  law  so  apportioned,  the  contract  is  severable/^ 
But  it  has  been  held  that  a  contract  between  a  trust  company  and 
an  experienced  trust  officer  for  his  employment  at  a  certain  salary 
and  the  sale  to  him  of  stock  in  the  company  at  less  than  its  value, 
with  the  object  of  building  up  the  company's  business  can  not 
be  divided  into  a  separate  agreement  of  employment  and  a  sep- 
arate agreement  of  sale/* 

§1545.     Illustrations   of   entire    contracts.  —  A   contract 
placing  land  in  the  hands  of  an  agent  for  sale  and  giving  him  an 

Canal  Co.  245  Pa.  589,  91  Atl.  1053;  "Crawford  v.  Surety  Inv.  Co.,  91 

Fass  V.  South  Atlantic  Life  Ins.  Co.,  Kans.  748,  139  Pac.  481 ;  Elliott  Sup- 

105  S.  Car.  107,  89  S.  E.  558;  Salis-  ply  Co.  v.  Green  (N.  Dak.),  160  N. 

bury  V.  Brooks    (W.  Va.),  94  S.  E.  W.  1002;  Producers'  Coke  Co.  v.  Hill- 

117.  man,  243  Pa.  313,  90  Atl.  144.  See  also 

^1  [Main  section  quoted  in  Stanley  Stanley  v.  Sumrell  (Tex.  Civ.  App.), 

V.  Sumrell  (Tex.  Civ.  App.),  163  S.  163  S.  W.  699. 

W.  699.]  57  Brown  v.  Elxeter  Mach.  Works, 

52  In  re  Hellams,  223  Fed.  460.  60  Pa.  Super.  Ct  365.   A  contract  to 

53  Garon   v.   Credit   Foncier   Cana-  drive  piling,  make  an  excavation,  re- 
dien,  Zl  R.  I.  273,  92  Atl.  561.  move  an  embankment,  and  provide  a 

5*  Dunn     V.     T.     J.     Cannon     Co.  pump,  at  separate  stipulated  prices,  is 

(Okla.),  151  Pac  1167.    See  also  Del  severable  rather  than  entire :    Parkers- 

Curto  V.  Billingsley  (Tex.  Civ.  App.),  burg  &c.  Sand  Co.  v.  Smith,  76   W. 

169  S.  W.  393.  Va.  246,  85  S.  E.  516. 

55  Producers*  Coke  Co.  v.  Hillman,  ^s  Williams  v.  Butler   (Ind.  App.), 

243  Pa.  313,  90  AtL  144.  105  N.  E.  387. 
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option  to  purchase  is  entire  and  indivisible,  so  that  a  breach  of 
either  the  agency  or  option  part  is  a  breach  of  the  entire  con- 
tract." A  contract  to  plow  and  sow  is  entire.®^  So,  a  contract 
for  sale  of  land  and  personalty  for  a  single  consideration  is  en- 
tire and  indivisible.*^  And  a  contract  for  services  to  be  rendered 
for  a  definite  period  for  a  stipulated  salary  is  entire  and  not  di- 
visible, even  though  the  salary  is  payable  in  monthly  instalments, 
and  the  contract  is  breached  by  the  refusal  of  the  employer  to 
permit  the  employe  to  perform  his  part®^ 

§  1546.  Examples  of  severable  contracts. — A  contract  to 
buy  automobiles  and  for  the  appointment  of  the  buyer  as  sales 
agent  together  with  a  bill  of  sale  has  been  held  a  separable  or 
divisible  contract.*^  So,  a  contract  to  convey  land  to  a  certain 
party  and,  on  completion  of  the  sale,  to  pay  a  commission  for  it, 
ha?  been  held  divisible.**  Where  a  memorandum  for  sale  of  a 
large  number  of  coats  provided  that  they  should  be  shipped  as 
wanted  and  it  was  shown  that  cash  was  to  be  paid  for  each  ship- 
ment, the  court  refused  to  say  as  a  matter  of  law  that  the  con- 
tract was  entire  and  indivisible.**  And  where  a  woman  agreed, 
for  compensation,  to  care  for  and  support  her  mother  until  her 
death,  it  was  held  that  the  contract  was  not  so  entire  as  to  pre- 
clude a  recovery  for  services  rendered  until  the  mother  died.**  A 
contract  to  pay  for  infringement  of  patent,  and,  if  the  validity  of 
the  patent  should  be  established  by  litigation,  to  pay  greater  roy- 
alties, has  been  held  separable  so  far  as  the  consideration  was 
concerned.*^  And  where  a  farm  lease,  otherwise  in  the  ordinary 

^"  Sixta  V.  Ontonagon  Valley  Land  held  entire  and  not  severable,  although 

G).,  157  Wis.  293,  147  N.  W.  1042.  payments  were  provided   for  on  ac- 

*®Waite  V.  C.  E.  Shoemaker  &  Co.,  count,  where  no  time  was  fixed  for 

SO  Mont.  264,  146  Pac  726,  acceptance  of   work   and   payment)  ; 

«i  Waite  V.  Stanley,  88  Vt  407,  92  Hochberg  Contracting  Co.  v.  F.  &  P. 

Atl.  633.  Auto  Transp.  Co.,  158  N.  Y.  S.  879. 

•^2  Jameson  v.  Board  of  Education  *^  Wilcox  v.  Badger  Motor  Car  Co., 

(W.  Va.),  89  S.  E.  255,   L.  R.  A.  99  Nebr.  189,  155  N.  W.  891. 

1916F,  926  (authv  rities  on  both  sides  ***  Leonard  v.   Kendall    (Tex.   Civ. 

of  the  question  of  constructive  serv-  App.),    190    S.    W.    786.      See    also 

ice  and  right  to  recover  on  count  in  Godefroy  v.  Hupp,  93  Wash.  371,  160 

indebitatus    assumpsit    are    cited    in  Pac.  1056. 

principal    and     dissenting    opinion).  ^^  H.  Leonard  Simmons  Co.  v.  Gold- 
See  also  for  other  illustrative  cases;  farb,  150  N.  Y.  S.  547. 
Hartsell  v.   Turner    (Ala.),    71    So.  »«  Lima  v.  Campbell,  219  Mass.  253, 
658;  White  v.  Sailors,  17  Ga.  App.  106  N.  E.  858. 

550,  87  S.  E.  831 ;  Trainor  v.  Chicago  ^^  Coraptograph   Co.   v.   Burroughs 

Sandoval  Coal  Co.,  194  111.  App.  118  Adding  Mach.  Co.  (Iowa),  159  N.  W. 

(contract  for   services   and  material  465. 
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form,  provided  in  addition  for  purchase  by  the  lessor  of  the  ten- 
ant's share  of  com  raised,  and  the  parties  performed  all  the  con- 
ditions except  that  as  to  the  purchase  of  corn,  the  contract  was 
held  severable  and  the  latter  stipulation  not  to  be  dependent  upon 
the  others.** 

§  1547.  Dependent  and  independent  promises. — ^Whether 
stipulations  or  promises  are  dependent  or  independent  is  deter- 
mined by  a  proper  interpretation  or  construction  of  the  contract 
in  accordance  with  the  intent  of  the  parties.®®  Where  a  thing  is 
to  be  done  by  one  party  as  the  consideration  for  a  thing  to  be 
done  by  the  other,  and  the  promises  are  to  be  performed  at  the 
same  time,  they  are  mutual  and  dependent.^® 

§  1548.  Alternative  stipulations  and  options. — Contracts 
which  are  optional  as  to  one  party  are  strictly  construed  against 
him  and  in  favor  of  the  party  bound.^^  A  contract  which  amounts 
to  a  waiver  of  a  right  to  purchase  by  a  party  rather  than  an  op- 
tion to  receive  a  money  consideration  or  to  purchase  does  not 
put  such  party  to  an  election.'^ 

§  1549.  Rules  as  to  time — Performance. — Where  a  con- 
tract for  building  material  did  not  specify  any  time  of  pajmient, 
the  price  to  be  paid  was  held  not  due  and  payable  until  delivery 
and  acceptance  of  such  material/^  Ordinarily  a  provision  in  a 
building  contract  specifying  a  definite  time  within  which  the 
building  must  be  completed  refers  to  the  building  proper  and  does 


®®  Stanley  v.  Sumrell  (Tex  Civ. 
App.),  163  S.  W.  697. 

6»McCormick  v.  Badham,  191  Ala. 
339,  67  So.  609;  Statesville  Flour 
Mills  Co.  V.  Wayne  Distributing  Co., 
171  N.  Car.  708,  88  S.  E.  771. 

70  McCormick  v.  Badham,  191  Ala. 
339,  67  So.  609.  For  definition  of  in- 
dependent covenant,  see:  Big  Run 
Coal  Co.  V.  Employers'  Indemnity 
Co.,  163  Ky.  596,  174  S.  W.  25.  For 
examples  of  independent  covenants 
or  stipulations,  see:  Fresno  Canal 
&c.  Co.  V.  Perrin,  170  Cal.  411,  149 
Pac.  805;  International  Text- Book 
Co.  V.  Martin,  221  Mass.  1,  108  N.  E. 
469.  For  examples  of  dependent  cov- 
enants or  stipulations,  see:  Bryne  v. 
Dorey.  221  Mass.  399,  109  N.  E.  146; 
Lipscher  v.  Ebling  "Brewing  Co.,  83 
Misc.  30,  144  N.  Y.  S.  214 ;  Comanche 


V.  Hoff  (Tex.  Civ.  App.),  170  S.  W. 
135. 

"  Warner  v.  Page  (Okla.),  159  Pac 
264. 

"Skinner  v.  Fisher,  120  Ark.  91, 
178  S.  W.  922.  See  also  for  contract 
held  not  a  mere  option  agreement: 
Sulzer  v.  Moyer,  161  Wis.  435,  154  N. 
W.  700.  For  an  option  contract  under 
whith  a  party  was  held  to  forfeit  a 
large  sum  for  failure  to  exercise  it, 
see :  Syenite  Trap  Rock  Co.  v.  Will- 
iams, 167  App.  Div.  774.  153  N.  Y. 
S.  74. 

7«In  re  Hellams,  223  Fed.  460. 
^yhen  a  building  contract  speciBes  no 
time  for  payment,  it  is  not  usually 
required  until  performance  is  com- 
pleted: Rosen  v.  Bonagur,  143  N. 
Y.  S.  1059;  Empire  Lighting  Fixture 
Co.  v.  Browning,  93  Misc.  489,  157  N. 
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not  include  a  sidewalk  in  front  of  it/*  So,  such  a  provision  does 
not  ordinarily  apply  to  extra  work,  even  though  the  possibility 
that  it  may  be  required  is  recognized  and  a  price  fixed  for  it/' 
Under  a  provision  in  a  contract  between  a  theatrical  company 
and  theater  owner  for  settlement  at  the  end  of  each  performance 
or  at  such  other  times  as  may  be  mutually  agreed,  either  party 
may  demand  settlement  at  the  end  of  each  performance/® 

§  1550.  Computation  of  time  from  a  particular  day  or 
event" — The  general  rule  in  computing  time  from  a  desig- 
nated day  or  event  is  to  exclude  such  day  and  include  the  last  day 
of  the  period  specified/*  Where  no  time  for  performance  is 
specified,  a  reasonable  time  is  implied  or  presumed/*   Where  it 

Y.  S.  284.     Even   though   the   time  HotsinpiUer   v.    Hotsinpiller,    12   W. 

limit  in  a  subcontract  for  the  furnish-  Va.  823,  79  S.  E.  936. 

Ing  of  materials  is  waived,  it  is  the  ^^  [Main    section    cited    in    Potter 

duty  of  the  subcontractor  to  complete  County  v.  Boesen   (Tex.  Civ.  App.), 

his  contract  within  a  reasonable  time  191  S.  W.  787,  791,  and  in  Gault  v. 

thereafter:    Harty  &c.  Co.  v.  Garden-  Dunlap  (Tex.  Civ.  App.),  188  S.  W. 

Callahan  Co.,  192  111.  App.  281.  1020,    1021 ;   and  quoted   in   York   v. 

^*  Giberson  V.  Fink,  28  Cal.  App.  25,  Sun  Ins.  Office   (Ind.  App.),  113  N. 

151  Pac.  371.     For   construction   of  E.  1021,  1023.] 

building   contract    for    payments    on  ^®  Gault  v.  Dunlap  (Tex.  Civ.  App.), 

certificates  of  architect  and  meaning  188   S.  W.   1020.     But  see   Meridian 

of  "final  payment,"  see :  Young  Men's  Life  Ins,  Co.  v.  Milam,   172  Ky.  75, 

aristian    Assn.     v.     United     States  188  S.  W.  879,  L.  R.  A.  1917B,  103n. 

Fidelity  &c.   Co.,   90   Kans.   332,    133  Fractions  of  a  day  are  not  usually 

Pac  894,  L.  R.  A.  1915C,   170.    See  considered:     Meridian  Life  Ins.  Co. 

also   Rosenthal    v.    Turner,    192    111.  v.  Milam,  172  Ky.  75,  188  S.  W.  879, 

App.  9;  Dre>'fus  v.  American  Bond-  L.   R.   A.    1917B,    103n;    Hattiesburg 

ing  Co.,  136  La.  491,  67  So.  342.  Grocery  Co.  v.  Tompkins,  HI   Miss. 

"  Raymond    Concrete    Pile    Co.    v.  592,  71  So.  866. 

Hartman  Furniture  &  Carpet  Co.,  187  ^^R.     Guastavino     Co.    v.     United 

III.  App.  426.     See  also   New   York  States,  50  Ct  CI.  115;  Allegheny  Val- 

State  Nat.  Bank  v.  Whitehall  Water  ley  Brick  Co.  v.  C.  W.  Raymond  Co., 

Power  Co.,  161  App.  Div.  304,  146  N.  219  Fed.  477,  135  C.  C.  A.  189;  In  re 

Y.  S.  769.  Hellams,    223    Fed.    460;    Burpee    v. 

••  Comstock     Amusement     Co.     v.  Guggenheim,  226  Fed.  214 ;  Farrow  v. 

Opera  Ball  Co.,  93  Ohio  St.  46,  112  Sturdivant  Bank,  184  Ala.  208,  63  So. 

N.  E.  150.    For  other  cases  upon  the  973;  Pratt  Consol.  Coal  Co.  v.  Short, 

general  subject,  see:    Taylor  v.  Simi  191   Ala.  378,  68  So.  63;   Alford  v. 

Const  Co.,  23  Cal.  App.  308,  137  Pac.  Creagh,  7  Ala.  App.  358,  62  So.  254 ; 

lf^5 ;  Turner  v.  Howze,  28  Cal.  App.  Brookings  Lumber  &c.  Co.  v.  Manu- 

167,  151  Pac.  751 ;  Mettler  v.  Vance,  facturers'    Automatic    Sprinkler    Co., 

30  Cal.  App.  499,  158  Pac.  1044;  Matt  173  Cal.  679,  161   Pac.  266:  Gil^er^on 

V.  Matt,  182  111.  App.  312;  Hulse  v.  v.  Fink,  28  Cal.  App.  25,  151  Pac.  371 ; 

Michigan  Sugar  Co.,   186  Mich.  599,  Roush  v.  Illinois  Oil  Co.,  r.0  111.  Anp. 

l.">2  N.  W.   1048;   Barnum  v.  White,  346;  Raymond  Concrete  Pile  Co.  v. 

128  Minn.  58.  150  N.  W.  227;  Ottumwa  Hartman  Furniture  &  Carnct  Co.,  1S7 

Bridge  Co.  v.  Corrigan,  251  Mo.  667,  111.  App.  426;  Weher  Chimney  (Jo.  v. 

158  S.  W.  39;  Redington  v.  Hartford,  Brunswick-Balke-Collendcr    Co.,    195 

85  N.  J,  L.  704,  90  Atl.  284;  Lord  v.  111.   App.  9;   Rvin  v.   Litchfield,    162 

MiUcr,  86  Wash.  436,  150  Pac  631 ;  Iowa  609,   144  N.  W.  313 ;   Western 
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is  agreed  that  a  debt  due  at  the  time  shall  be  paid  upon  the  hap- 
pening of  a  specified  event  in  the  future  and  it  does  not  happen, 
the  law  will  imply  a  promise  to  pay  within  a  reasonable  time.*^ 
What  is  a  reasonable  time  is  generally  a  question  for  the  jury 
under  the  circumstances  of  the  particular  case;®^  but  where  the 
facts  are  undisputed  and  but  one  reasonable  inference  can  be 
drawn,  the  question  is  one  of  law  for  the  court.®^ 

§  1551.    Time — Tunc  at  law  generally  of  the  essence. — 

At  law,  provisions  as  to  time  are  generally  regarded  as  of  the 
essence  of  a  contract  and  required  to  be  complied  with,  especially 
where  it  appears  that  time  is  of  such  importance  that  the  parties 
would  not  have  contracted  without  such  a  provision,*'  and  time 
may  be  of  the  essence  even  though  there  is  no  express  provision 

Securities  Co.  v.  Atlee,  168  Iowa  650,  (Tex.  Civ.  App.),  191  S.  W.  787.  The 
151  N.  W.  56;  Knipe  v.  Troika,  92  question  of  what  is  reasonable  time 
Kans.  549,  141  Pac.  557;  Greenstreet  for  exercise  of  an  option  is  usually 
V.  Cheatum,  99  Kans.  290,  161  Pac.  for  the  jury:  Paulson  v.  Weeks,  80 
596;  Reinforced  Concrete  Co.  v.  Ore.  468,  157  Pac.  590. 
Boyes,  180  Mich.  609,  147  N.  W.  577 ;  »«  Farrow  v.  Sturdivant  Bank,  184 
McCall  V.  Atchley,  256  Mo.  39,  164  Ala.  208,  63  So.  973 ;  Alf  ord  v.  Creagh, 
S.  W.  593;  Simon  v.  Etgen,  213  N.  7  Ala.  App.  358,  62  So.  254;  York 
Y.  589,  107  N.  E.  1066;  Northrup  v.  v.  Sun  Ins.  Office  (Ind.  App.),  113 
Scott,  85  Misc.  515,  148  N.  Y.  S.  846 ;  N.  E.  1021,  1023;  Reinforced  Con- 
Mitchell  V.  Heinrich  Aeroplane  Co.,  crete  Co.  v.  Boyes,  180  Mich,  609,  147 
95  Misc.  222.  158  N.  Y.  S.  728 ;  Wim-  N.  W.  577 ;  Kiser  v.  Denney,  99  Nebr. 
pie  Elec  Co.  v.  Columbus  Circle  3,  154  N.  W.  835;  Markley  v.  God- 
Const.  Corp.,  98  Misc.  242,  162  N.  Y.  frey,  254  Pa.  99,  98  Atl.  785.  See  also 
S.  969;  Fayou  v.  Jekyll,  157  N.  Y.  S.  Potter  County  v.  Boesen  (Tex.  Civ. 
880;  Holden  v.  Royal,  169  N.  Car.  App.),  191  S.  W.  787. 
676,  86  S.  E.  583;  Leeper  Bros.  Lum-  ^^  Watson  v.  Feibel  (La.),  71  So. 
ber  Co.  v.  Gunter  (Okla.),  160  Pac.  585.  See  also  Cleveland  Rolling  Mill 
606;  Ehinger  v.  John  Baizley  Iron-  Co.  v.  Rhodes,  121  U.  S.  255,  30  L. 
works,  248  Pa.  309,  93  Atl.  1074 ;  ed.  920,  7  Sup.  Ct.  882.  Time  will  be 
Markley  v.  Godfrey,  254  Pa.  99,  98  presumed  to  be  of  the  essence  when 
Atl.  785;  Johnson  v.  Mansfield  (Tex.  both  parties  knew  that  the  ultimate 
Civ.  App.),  166  S.  W.  927;  Jefferson  purpose  of  the  contract  could  not  be 
Cotton  Oif  &c.  Co.  v.  Pridgen  (Tex.  accomplished  without  strict  perforra- 
Civ.  App.),  172  S.  W;  739;  Boesen  v.  ance  as  to  time,  but  it  is  not  of  tlie 
Potter  County  (Tex.  Civ.  App.),  173  essence  of  a  contract  to  furnish  and 
S.  W.  462;  Smith  Sand  &c.  Co.  v.  erect  the  steel  construction  for  a 
Corbin,  81  Wash.  494,  142  Pac.  1163.  building,    where   the   contractor   was 

«o  Voight  v.  Voight,  96  Nebr.  465,  required    to    await    the    progress    of 

148  N.  W.  83.  others  on  the  building,  and  the  con- 

siHarty  &c.   Co.  v.   Carden-Calla-  venience  of  the  architect  in  correct- 

han  Co.,  192  111.  App.  281 ;  George  J.  ing  discrepancies  in  the  plans  or  in 

Wanstrath  Real  Estate  Co.  v.  Wenz,  the  work  of  others :  Ottumwa  Bridge 

185  Mo.   App.   162,   170  S.  W.  345 :  Co.  v.  Corrigan,  251  Mo.  667,  158  S. 

Holden  v.  Royal,  169  N.  Car.  (Pd,  86  W.  39. 
S.  E.  583.    See  also  Potter  v.  Boesen 
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to  that  effect.**  It  usually  depends  upon  the  intention  of  the  par- 
ties." 

§  1552.  Time — Relative  to  sale  of  goods/* — Time  speci- 
fied for  shipment  or  delivery  is  of  the  essence  of  a  contract  for 
the  sale  and  delivery  of  goods  where  no  right  of  property  passes 
by  the  bargain  from  the  vendor  to  the  purchaser.*^ 

§  1553.  Conditions  precedent.®* — Before  one  party  to  a 
contract  can  require  the  other  to  perform  an  act  under  it,  the  for- 
mer must  fulfil  or  comply  with  all  conditions  precedent  thereto 
imposed  upon  him  thereby.*®  A  condition  precedent  in  an  escrow 
agreement  must  be  strictly  complied  with.®® 

§  1554.  When  time  is  not  of  the  essence. — ^Time  is  not 
ordinarily  of  the  essence  of  a  contract  unless  expressly  so  pro- 
vided or  clearly  so  intended.*^ 

§§1555,  1556.  Time  not  generally  regarded  in  equity  as 
of  the  essence. — In  equity  the  rule  is  not  so  strict  as  it  is  at 
law  in  regarding  time  as  of  the  essence  of  a  contract,  but  even  in 
equity  if  it  clearly  appears  from  the  terms  of  the  stipulation  and 
the  subject-matter  and  circumstances  that  the  parties  intended  to 
make  time  of  the  essence  and  that  they  must  have  contemplated 

**  Meier  Dental  Mfg.  Co.  v.  Smith,  524;  also  see  post  §  1578  as  to  when 

237  Fed.  563,  150  C.  C.  A.  445.     But  performance  is  a  condition  precedent. 

s€e  VVicbener  v.  Peoples,  44  Okla.  32,  »» Sunshine     Cloak     &c.     Co.     v. 

142  Pac.  1036.  Roquette,  30  N.  Dak.  143,  152  N.  W. 

"Mitchell  V.   Probst   (Okla.),   152  359,  L.  R.  A.  1916E,  932. 

Pac  597;  PhilHs  v.  Gross,  32  S.  Dak.  eoThornhill  v.  Olson,  31  N.  Dak. 

438,  143  N.  W.  373.  81,  153  N.  W.  442,  L.  R.  A.  1916A, 

"  [Main  section  cited  in  Gault  v.  493,  and  note.  See  also  Sharp  v.  Kil- 
Dunlap  (Tex.  Civ.  App.),  188  S.  W.  born,  64  Ore.  371,  130  Pac  735; 
1020.  1022.1  Hanby  v.  First  Nat.  Bank  (Tex.  Civ. 
^"Sunshine  Cloak  &c.  Co.  v.  App.),  163  S.  W.  415. 
Roquette,  30  N.  Dak.  143,  152  N.  W.  »i  Wiebener  v.  Peoples,  44  Okla. 
359,  L.  R.  A.  1916E,  932.  and  note ;  32,  142  Pac  1036,  Ann.  Cas.  1916E, 
Fountain  City  Drill  Co.  v.  Lindquist,  748n.  One  who  contracts  to  assume 
22  S.  Dak.  7,  114  N.  W.  1008.  See  a  lease  on  condition  that  the  other 
also  Connell  Bros.  Co.  v.  H.  Diede-  party  should  "clean  walls  and  ceiling 
nchson  Co.,  213  Fed.  737,  130  C.  C  and  put  plumbing  in  condition,  if 
A.  251 ;  Hamburger  Bros.  v.  Burrows,  necessary,"  when  it  vacated  the  prera- 
145  Iowa  441,  450,  124  N.  W.  333,  337 ;  ises,  is  not  freed  from  liability  merely 
Nelson  v.  Imperial  Trading  Co.,  &  because  such  work  was  not  done  ex- 
Wash.  442,  125  Pac  777.  actly  at  the  time  stated :     E.  C.  At- 

**See  as   to   what   is   a  condition  kins  &  Co.  v.  Kirk,  187  111.  App.  310. 

precedent:      Metropolitan    Life    Ins.  See   also    St.   Louis   Fire   &c    Metal 

Co.  V.  (Goodman,   10  Ala.   App.  446,  Works  v.  Viviano,  194  Mo.  App.  440, 

$5  So.  449;  Northwestern  Nat.  Life  185  S.  W.  218. 
Ins.  Co.  V.  Ward   (Okla.),  155  Pac. 
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the  consequences  of  a  failure  of  performance  in  that  regard,  it 
will  usually  be  considered  as  of  the  essence  and  enforced  in 
equity  as  well  as  in  law.*^ 

§  1557.  Where  the  property  is  subject  to  fluctuations  in 
value." — Where  the  property  which  is  the  subject-matter  of 
a  contract  is  of  such  a  character  that  it  is  subject  to  sudden  and 
frequent  or  great  fluctuations  in  value,  time  is  usually  of  the  es- 
sence, even  though  it  is  not  expressly  so  provided.®* 

§§  1559,  1560.  Rules  as  to  penalties  and  liquidated  dam- 
ages.— The  intention  of  the  parties  as  shown  by  the  lan- 
guage, subject-matter  and  circumstances  usually  determines 
whether  a  stipulation  as  to  an  amount  to  be  paid  upon  failure  of 
performance  of  an  obligation  under  a  contract  is  to  be  regarded 
as  a  penalty  or  as  liquidated  damages  f^  but  the  language  used  is 
not  controlling,  and  a  stipulation  has  sometimes  been  treated  as 
providing  liquidated  damages  though  called  a  penalty  therein 
and  often  as  a  penalty  although  called  liquidated  damages  in  the 
stipulation."^  The  courts  are  inclined  to  treat  it  as  a  penalty  and 
to  allow  only  such  damages  as  are  shown  to  have  been  actually 
sustained  whenever  the  reason  and  justice  of  the  case  require  it.'^ 
But  if  the  actual  damages  can  not  well  be  measured  and  ascer- 
tained, and  the  amount  stipulated  for  is  reasonable,  it  will  gen- 


02  Meier  Dental  Mfg.  Co.  v.  Smith, 
237  Fed.  563;  Bennie  v.  Becker-Franz 
Co.,  14  Ariz.  580,  134  Pac.  280; 
Olympia  Min.  &  Mill.  Co.  v.  Kerns, 
24  Idaho  481,  135  Pac.  255;  Tele- 
graphone  Corp.  v.  Telegraphone  Co., 
103  Maine  444,  69  Atl.  767. 

^3  [Main  section  cited  in  Gault  v. 
Dunlap  (Tex.  Civ.  App.),  188  S.  W. 
1020,  1022.] 

***  Gault  V.  Dunlap  (Tex.  Civ.  App.), 
188  S.  W.  1020. 

^^  Sun  Printing  &  Pub.  Assn.  v. 
Moore,  183  U.  S,  642,  46  L.  ed.  366, 
22  Sup.  Ct,  240;  United  States  v. 
Bethlehem  Steel  Co.,  205  U.  S.  105, 
51  L.  ed.  731,  27  Sup.  Ct.  450;  Bilz 
V.  Powell,  50  Colo.  482,  117  Pac.  344, 
38  L.  R,  A.  (N.  S.)  847n;  Cougar  v. 
Buffalo  Specialty  Co.,  26  Colo.  App. 
8,  141  Pac.  511 ;  Eikenberry  v.  Thorn 
(Ind.  App.),  112  N.  E.  112;  Norman 
v.  Vickery,  60  Tex.  Civ.  App.  449,  128 


S.  W.  452;  Witherspoon  v.  Duncan, 
62  Tex.  Civ.  App.  361,  131  S.  W.  660. 
See  also  Raymond  v.  Edelrock,  IS  N. 
Dak.  231,  107  N.  W.  194. 

9«  Webster  v.  Bosanquet,  L.  R. 
(1912)  App.  Cas.  394,  Ann.  Cas. 
1912C,  1018,  and  note  on  page  1023. 
See  also  Eikenberry  v.  Thorn  (Ind. 
App.),  112  N.  E.  112;  Decker  v. 
Pierce,  191  Mich.  64,  157  N.  W.  384. 

*7  Eikenberry  v.  Thorn  (Ind.  App.), 
112  N.  E.  112;  Evans  v.  Moseley.  84 
Kans.  322,  114  Pac  374,  50  L.  R.  A. 
(N.  S.)  889,  and  note;  Mount  Airy 
Milling  &c.  Co.  v.  Rtmkles,  118  Md. 
371,  84  Atl.  533,  L.  R.  A.  1915E,  371 
and  note;  Madler  v.  Silverstone,  55 
Wash.  159,  104  Pac.  165,  34  L.  R.  A. 
(N.  S.)  In.  See  also  Illinois  Surety 
Co.  V.  United  States,  229  Fed  527, 
143  C  C.  A.  595. 
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erally  be  construed  and  treated  as  stipulated  damages.**  On  the 
other  hand,  if  the  actual  damages  are  easily  ascertained  and  the 
stipalated  sum  is  unreasonable,  or  if  the  principal  agreement  con- 
tains provisions  for  the  performance  or  nonperformance  of  acts 
of  different  degrees  of  importance  and  the  stipulated  sum  is  to  be 
paid  for  violation  of  a  minor  one  the  same  as  for  a  violation  of 
the  more  important  ones,  it  will  usually  be  treated  as  a  penalty.**^ 
A  provision  for  stipulated  damages  for  delay  in  the  completion 
of  a  contract  contemplates  its  performance  and  does  not  apply 
to  its  abandonment  or  total  failure  to  perform.^ 

§  1561.     Stipulations  in  building  contracts.' 

§§  1564,  1565.  Province  of  court  and  jury  in  construing 
contracts. — :The  construction  of  a  written  contract  is  usually 
for  the  court.'  But  where  a  contract  is  ambiguous  and  extrinsic 
evidence  must  be  resorted  to,  its  construction  is  a  mixed  question 

•8  Chicago  &c  R,  Co.  v.  Dockery,  D.  L.  R.  431.     See  also  Shields  v 

195  Fed.  221,  115  CCA.  173;  United  John   Shields   Const    Co.,  81    N.   J 

States  V.  Rubin,  233  Fed.  125 ;  United  Eq.  286,  86  Atl.  95a 

Surety  Co.  v.  Summers,  110  Md.  95,  *See  post  §  3712. 

11  AtL  775;  Bradshaw  v.  Millikin  (N.  «  Titus  v.  Whiteside,  228  Fed.  965 

Car.),  92  S.  E.  161.  L.  R.  A.  1917E;  New  York  &c.  Coke  Co.  v.  Meyers 

880;  Kraussc  v.   Greenfield    (Ore.),  dale  Coal  Co.,  236  Fed.  536,  149  C 

123  Pac  392;  York  v.  York  R,  Co.,  C  A.  588;  Baskett  Lumber  &  Mf| 

229  Pa.  236,  78  AtL  128;  Webster  v.  Co.  v.  Gravlee   (Ala.  App.),  IZ  Sq 

Bosanquet,   L.   R.    (1912)    App.   Cas.  291;  Pittsburgh  Steel  Co.  v.  Wood 

}f^,  Ann.  Cas.  1912C,  1018,  and  note.  109  Ark.  537,  160  S.  W.  519;  Capita^ 

••Union  Pac  R.  Co.  v.  Mitchell-  Food  Co.  v.  Mode  (Ark.).  165  S.  W- 

Crittenden  Tie  Cx).,  190  Fed.  544,  111  637;  Clark  v.  J.  R.  Watkins  Medica 

C.  C  A.  396;   Moore  v.   Kline,  26  Co.,   115  Ark.   166,   171   S.  W.   136 

Colo.  App.  334,  143  Pac.  262;  Flod-  Carroll  v.  Cohen   (Del.  Super.),  91 

ing  V.  Floding,  137  Ga.  531,  IZ  S.  E.  Atl.    1001 ;    Schofield-Burkett    Const. 

/29;   J.    I.    Case    Threshing    Co.    v.  Co.  v.  Rich,  16  (Ja.  App.  321,  85  S. 

Soudcrs  (Ind.),  96  N.  E.  177;  San-  E.  285;  Empire  Mills  Co.  v.  Burrell 

ders  V.  McKim,  138  Iowa  122,  115  N.  Engineering  &c.  Co.,  18  Ga.  App.  224, 

W.  917 ;  Evans  v.  Moseley,  84  Kans.  89   S.   E.   530 ;   Rosenbaum   Bros.   v. 

322,  114  Pac,  374,  50  L.  R.  A.   (N.  Devine,  271   111.  354,  111  N.  E.  97.: 

S.)  889n;  J.  I.  Case  Threshing  Mach.  Overland  Motor  Co.  v.  Tennant,  19fl 

Co.  V.  Pronk,  105  Minn.  39,  117  N.  Ill  App.  6;  Errant  v.  Columbia  West- 

W.  229;  Summet  v.  Morris  County  ern  Mills,  195  111.  App.  14;  Scarlett 

Trac  Co.,  85  N.  J.  L.  193,  88  Atl.  v.  National  Live  Stock  Ins.  Co.,  193 

1048,  L  R.  A.   1915E,  385n;   Childs  111.    App.    488;    Prudential    Ins.    Co. 

V.Moore  (Okla.),  157  Pac.  333;  Mad-  v.   Sellers,    54    Ind.   App.    326,    102 

ler  V.  Silverstone,  55  Wash.  159,  104  N.    E.    894 ;    Comptograph    Co.    v. 

Pac  165.  34  L.  R.  A.   (N.  S.)    In;  Burroughs       Adding       Mach.       Co. 

note  in  L.  R.  A.  1915E,  374.  (Iowa),    159   N.    W.   465;    Carring- 

^  Rainier  v.  Masters,  79  Ore.  534,  ton  v.  Graves,  121   Md.  567,  89  Atl. 

154  Pac  426.  155  Pac  1197,  L.  R.  A.  237;  Phoenix  Pad  Mfg.  Co.  v.  Roth, 

1916E,    1175;    Garey    v.    Pasco,    89  127  Md.  540,  96  Atl.  762;   Pettingill 

Wash.  382,  154  Pac  433 ;  Lembke  v.  Andrews  Co.  v.  Schrafft,  214  Mass. 

Chin  Wing.    (1912)    17  B.  C  218,  4  469,    102    N.    E.    308;    Waldstein   v 
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of  law  and  fact  for  the  jury  under  proper  instructions/  Where 
there  is  doubt  as  to  what  the  parties  agreed  on  or  as  to  their  inten- 
tion and  the  meaning  of  the  contract  under  all  the  circumstances 
the  question  is  properly  left  to  the  jury/  The  court  in  the  inter- 
pretation of  an  instrument  in  a  foreign  language  is  not  bound  by 
the  translation  of  a  party/ 

§  1566.     Oral  contracts. — ^The  question  as  to  what  con- 
tract the  parties  made  and  its  construction,  when  oral,  is  usually 

Dooskin,  220  Mass.  232,   107  N.  E.  Foltmer  v.  First  Methodist  Episcopal 

927;  Cutler  v.  Spens,  191  Mich.  603,  Church,   127   Minn.   129,   148  N.  W. 

158  N.  W.  224 ;  Klemik  v.  Henricksen  1077 ;   Lamb  v.   Norcross  Bros.  Co., 

Jewelry  Co.,  128  Minn.  490,   151   N.  208  N.  Y.  427,  102  N.  E.  564.    Where 

W.  203 ;  Fellows  v.  Dorsey,  171  Mo.  letters  constitute  the  contract  between 

App.  289,  157  S.  W.  995;  Brautigam  the  parties,  the  court  should  construe 

V.  Dean  &  Co.,  85  N.  J.  L.  549,  89  it  and  state  its  terms  and  legal  effect 

Atl.  760;  Decker  v.  George  W.  Smith  to  the  jury:     Radford  v.   Practical 

&  Co.,  88  N.  J.  L.  630,  96  AtL  915 ;  Premium  Co.,   125  Ark.  199,  188  S. 

Keinath  v.  Reed  (N.  Mex.),  137  Pac.  W.  562. 

841;  Elwood  v.  Goldman,  217  N.  Y.  «Luse  v.  Martin,  215  Fed.  28;  Sel- 
585,  112  N.  E.  421 ;  Marshall  v.  lers  v.  Dickert,  185  Ala.  206,  64  So. 
Sackett  &c  Co.,  166  App.  Div.  141,  40;  Dunaway  v.  Roden  (Ala.  App.)t 
151  N.  Y.  S.  1045 ;  Morrison  v.  Parks,  71  So.  70;  Wadin  v.  Czuczka,  16  Ariz. 
164  N.  Car.  197,  80  S.  E.  85 ;  Barkley  371,  146  Pac  491 ;  Torrey  v.  Shea,  7!^ 
V.  Atlantic  Coast  Realty  Co.,  170  N.  Cal.  App.  313,  155  Pac.  820;  Earley 
Car.  481,  87  S.  E.  219 ;  J.  Rosen-  v.  Hall,  89  Conn.  606,  95  AtL  2 ;  Pid- 
baum  Grain  Co.  v.  Higgins,  40  Okla,  cock  v.  Nace,  15  Ga.  App.  794,  84  S. 
181,  136  Pac  1073 ;  Brown  v.  David-  E.  226 ;  Hcning  v.  Whaley,  18  Ga. 
son,  42  Okla.  598,  142  Pac  387;  App.  208,  89  S.  E.  166 ;  Baker  v.  Sap- 
Brown  V.  Coppadge  (Okla.),  153  Pac  pington,  16  Ga.  App.  94,  84  S.  E.  592; 
817;  Pressleyv.  Sallisaw  (Okla.),  154  W.  L.  Wisenbaker  &  Co.  v.  West 
Pac  660;  Comanche  Mercantile  Co.  Yellow  Pine  Co.  (Ga.  App.),  ^  S.  E 
V.  Wheeler  &c  Mercantile  Co.  46;  Tomasek  v.  Edwardsville,  183  IlL 
(Okla.),  155  Pac  583;  City  Messenger  App.  493;  Reif  v.  Commercial  Cab- 
&c  Co.  V.  Postal  Telegraph  Co.,  74  inet  Co.,  185  111.  App.  577;  Becker  v. 
Ore.  433,  145  Pac  657 ;  Dahlstrom  v.  Churdan,  175  Iowa  159,  157  N.  W. 
Hudelson,  80  C)rc  520,  157  Pac  798 ;  221 ;  Royer  v.  Western  Silo  Cx).,  99 
Muller  V.  Rittersvillc  Hotel  Cx>.,  240  Kans.  309,  161  Pac.  654 ;  Thompson 
Pa.  79,  87  Atl.  424 ;  Crelier  v.  Mackey,  v.  Boyd,  158  Ky.  750.  166  S.  W.  215 ; 
243  Pa.  363,  90  Atl.  158 ;  Lipper  Mfg.  Blocher  v.  Mayer  Bros.  Co.,  127  Minn. 
Co.  V.  Morris  &  Co.,  58  Pa.  Super  Ct  241,  149  N.  W.  285 ;  O'Connell  v. 
611;  Batesburg  Cotton  Oil  Co.  v.  Ward,  130  Minn.  443,  153  N.  W.  865; 
Southern  R.  Co.,  103  S.  Car.  494,  88  Paine  &c.  Co.  v.  United  States  Fidelity 
S.  E.  360;  Bailey  v.  Spalding-  &  Ciuaranty  Co.,  135  Minn.  9,  159  N. 
Livingston  Investments  Co.,  43  Utah  W.  1075;  Furman  v.  Feibleman  &c. 
535,  136  Pac  962.  Co.,  88  N.  j.  L.  711,  96  Atl.  886;  Pat- 
*  John  Sommer  Faucet  Co.  v.  Com-  terson  v.  Shaffer,  61  Pa.  Super  Ct 
mercial  Casualty  Ins.  Co.,  89  N.  J.  L.  315;  Plummer  v.  Simms  (Tex.  Civ. 
693,  99  Atl.  342;  Arlington  Heights  App.),  177  S.  W.  1037;  Taplin  v. 
Realty  Co.  v.  Citizens'  &c  Light  Co.  Harris,  88  Vt.  15,  90  Atl.  956 ;  Doug- 
(Tex.  Civ.  App.),  160  S.  W.  1109.  See  lass  v.  Morrisville,  89  Vt  393.  95  Ad 
also  Dunaway  v.  Roden  (Ala.  App.),  810;  Culver  v.  Culliton,  11  Wash.  457. 
71  So.  70;  Ludden  &c  Southern  Mu-  137  Pac  1000;  Kieburtz  v.  Seattle,  84 
sic  House  v.  Dairy  &c  Supply  Co.,  17  Wash.  196,  146  Pac  400 ;  Rhein  v. 
Ga.  App.  581,  87  S.  E.  823;  Cutler  v.  Burns,  162  Wis.  309.  156  N.  W.  138. 
Spens,  191  Mich.  603,  158  N.  W.  224 ;  »  Haberly  v.  Haberly,  27  Cal.  App. 
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0 

for  the  jury/  But  where  the  facts  are  undisputed  and  the  inter- 
pretation clear  it  is  for  the  court  to  interpret  the  contract  and 
determine  its  legal  effect.* 

139,  149  Pac.  53.     But  where  words  sense  in  which  they  are  used :    Wilkes 

of  latent  ambiguity,  technical  terms,  v.  Stacy,  113  Ark.  556,  169  S.  W.  796. 

or  terms  which  by  custom  and  usage  ^  Sm3rth  v.  Tennison,  24  Cal.  App. 

are  used  in  a  contract  in  a  sense  other  519,  141  Pac.  1059. 

than  their   ordinary   meaning,    it    is  ^  McNeer  v.  Chesapeake  &c.  R.  Co.» 

usually  for  the  jury  to  determine  the  76  W.  Va.  803,  86  S-  E.  887. 
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CHAPTER  XXXVI 


COVENANTS  AND  CONDITIONS 


§  1575.  Generally — ^When  words  construed  as  covenant 
and  when  as  condition. — No  contract  will  be  so  construed  as 
to  inflict  unreasonable  hardship  unless  the  terms  clearly  impose 
it,  and,  while  the  intention  of  the  parties  governs,  if  it  is  doubtful 
whether  a  provision  is  a  condition  which  would  divest  an  estate 
or  a  covenant,  the  breach  of  which  would  merely  create  a  liability 
for  damages,  the  courts  will  hold  it  to  be  a  covenant.^ 

§  1576.  Kinds  of  covenants — Dependent  and  independent 
— Mutual. — ^When  a  thing  is  to  be  done  by  one  of  the  parties 
as  the  consideration  of  a  thing  to  be  done  by  the  other  and  the 
covenants  are  to  be  performed  at  the  same  time  they  are  mutual 
and  dependent.*  The  intention  of  the  parties  is  to  be  regarded  in 
determining  whether  covenants  are  dependent  or  not,  rather  than 
any  arbitrary  rule  applied  to  the  order  or  time  in  which  the  acts 
are  to  be  done  or  the  arrangement  of  the  covenants.' 

§  1577.    Time  of  performance.* 

§  1578,  Covenants  construed  as  dependent. — Where  mu- 
tual covenants  go  to  the  whole  consideration  on  both  sides,  they 
are  dependent.'^  Covenants  whereby  one  party  agrees  to  purchase 
and  the  other  to  sell  and  deliver  are  mutual  and  dependent,  and 
neither  party,  without  performance  or  tender,  can  demand  per- 
formance of  the  other.®  So,  an  undertaking  by  the  vendor  in 
consideration  of  a  contract  for  sale  of  land  to  construct  a  railroad 

1  Carper  v.  United  Fuel  Gas  Co.  employing  another  to  construct  a  pipe 
(W.  Va.),  89  S.  E.  12,  L.  R.  A.  line  over  a  fixed  route  has  been  held 
1917A    171,177.  to  impliedly  covenant  that  he  possessed 

2  McCormick  v.  Badham,  191  Ala,  or  would  obtain  the  right  to  construct 
339,  67  So.  609.  the  line  over  such  route,  so  that  the 

« Southern     Colonization     Co.     v.  contractor  would  not  be  required  to 

Derfler  (Fla.),  75  So.  790,  L.  R.  A.  procure    such    right-      Lapp-GifFord 

1917F,    744.     Dependency    of    cove-  Co.  v.  Muscoy  Water  Co.,  166  CaL 

nants     is     determined,     not     merely  25,  134  Pac.  989.              ^  -  ^   . 

from    particular    words    or    phrases,  *  Busch  v.  Stromberg,  217  Fed.  328, 

but    also    from    the    nature    of    the  332,  333,  133  C.  C  A.  244. 

transaction    and    object   of    the   par-  « Long  v.  Addix,  184  Ala.  236,  63 

ties  shown  by  the  contract:    Orr  v.  So.  982.                      ,0-1  m    a        ^-n 

Greiner,  254  Pa.  308,  98  Atl.  951.  One  « Watts  v.  Balch,  182  III  App.  377. 
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at  a  certain  place  near  it  is  a  dependent  covenant,  and  failure  to 
perform  it  entitles  the  other  party  to  a  rescission  of  the  contract/ 

§  1579.  ^Examples  of  covenants  construed  as  independent. 
— A  covenant  of  an  irrigation  company  to  furnish  water  con- 
tinuously for  twenty  years  and  that  of  landowners  to  pay  an- 
nually therefor  have  been  so  far  independent  that  the  failure  of 
landowners  to  make  annual  payments  will  not  prevent  their  •re- 
covery for  the  failure  of  the  company  to  furnish  water.*  A  prom- 
ise to  pay  for  a  course  of  instruction  in  instalments  is  not  de- 
pendent upon  receiving  the  instruction  where  it  was  not  to  be 
completed  until  after  the  payments  had  been  made.*' 

§  1580.  Mutual  promises — Reliance  on  remedy  or  condi- 
tion.— Mutual  promises  going  to  the  entire  consideration  so 
that  one  is  the  consideration  for  the  other  are  usually  dependent 
and  the  performance  of  the  one  is  a  condition  precedent  to  the 
enforcement  of  the  other  where  it  appears  that  such  performance 
was  relied  on  rather  than  the  remedy." 

§§  158I9  1582.     Conditions  in  insurance  policies — Suicide.^^ 

§§  1583-1585.  Examples  of  conditions  precedent  and  of 
provisions  held  conditions  not  precedent  in  cases  of  vendor 

^Southern  Colonization  Co.  v.  *> International  Text  Book  Co,  v. 
Dcrflcr  (Fla.).  75  So.  790.  But  a  Martin,  221  Mass.  1,  108  N.  E.  469. 
sale  of  lots  with  a  statement  that  a  Money  advanced  pending  the  comple- 
railroad  company  would  build  '  its  tion  of  a  loan,  where  its  retention  out 
depot  opposite  the  lots,  is  not  a  con-  of  the  loan  is  authorized,  must  be  re- 
tractual  obligation  in  the  nature  of  paid,  though  the  loan  was  not  com- 
a  covenant  to  erect  the  depot:  Ore  pleted,  when  the  circumstances  in- 
City  Co.  V.  Rogers  (Tex.  Civ.  App.),  dicate  it  was  to  be  repaid  no  matter 
190  S.  W.  226.  See  also  for  other  whether  the  loan  was  completed  or 
covenants  or  conditions  held  condi-  not:  Knuppenberg  v.  Lee,  74  Wash, 
tions  precedent:  E.  I.  Du  Pont  de  636,  134  Pac.  508. 
Nemours  Powder  Co.  v.  Sclilottman,  i®  Watts  v.  Balch,  182  111.  App.  377  \ 
218  Fed  353,  134  C.  C.  A.  161 ;  Bair  Rosenthal  Paper  Co.  v.  National  Fold- 
V.  School  Dist  No.  141,  94  Kans.  144,  ing  Box  &c.  Co..  175  App.  Div.  606, 
146  Pac  347;  Coram  v.  Davis.  216  162  N.  Y.  S.  814;  Sunshine  Cloak 
Mass.  448,  103  N.  E.  1027 ;  Hodgdon  &c.  Co.  v.  Roquette,  30  N.  Dak.  143, 
V.  Feet  122  Minn.  286.  142  N.  W.  808 ;  152  N.  W.  359,  L.  R.  A.  1916E,  932. 
Brooklyn  Savings  &  Loan  Assn.  Co.  See  also  Long  v.  Addix,  184  Ala.  236, 
y-  Tousley,  35  Ohio  Cir.  Ct.  613,  63  So.  982;  Metropolitan  Life  Ins. 
judgment  affirmed  Touseley  v.  Brook-  Co.  v.  Goodman,  10  Ala.  App.  446,  65 
lyn  Savings  &c.  Assn.,  80  Ohio  St.  So.  449;  Yerger  v.  Simmons,  136  La. 
737,  89  N.  E.  1126;  Weinberg  V.  Shul-  280,  67  So.  3;  Northwestern  Nat. 
man,  53  Pa.  Super.  Ct  64.  But  com-  Life  Ins.  Co.  v.  Ward  (Okla.),  155 
pare  Gapp  v.  Gilt  Edge  Consol.  Mines  Pac.  524. 
Co.,  33  S.  Dak.  123,  144  N.  W.  721.  "  See  post  9§  4132,  4133,  4199,  4304, 

« Fresno  Canal  &  Irr.  Co.  v.  Perrin,  4369,  4371,  4372. 
170  Cal.  411,  149  Pac  805. 
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and  purchaser — Miscellaneous. — The  furnishing  of  an  ab- 
stract by  the  vendor  showing  a  good  title,  or  a  "merchantable"  or 
"marketable"  title,  is  often  made  a  condition  precedent/^  When 
the  time  for  furnishing  the  abstract  is  not  specified,  it  must  be 
furnished  within  a  reasonable  time/'  A  contract  to  deliver  a 
warranty  deed  within  a  certain  time  after  the  title  has  been  exam- 
ined and  found  good  does  hot  require  the  vendor  to  furnish  an 
abstract;  and  where  the  contract  to  deliver  a  warranty  deed 
is  limited  to  a  fixed  time,  it  can  not  be  specifically  enforced  by 
the  purchaser,  if,  through  inability  to  raise  the  purchase-money, 
or  the  like,  he  is  unable  to  perform  the  conditions  on  his  part 
until  after  such  time.^*  Parties  may  stipulate  that  if  the  title  is 
not  good  the  contract  shall  be  inoperative  and  the  consideration 
refunded,  and  thus  fix  the  exclusive  remedy.^*  Where  the  con- 
tract provides  for  a  deed  after  the  payment  of  the  purchase-price 
the  purchaser  can  not  rescind  for  alleged  defects  in  the  vendor's 
title  when  he  has  not  paid  or  tendered  the  purchase-price/**  A  con- 
tract for  securing  an  option  on  land,  where  the  compensation  is 
dependent  upon  a  satisfactory  title  to  all  of  it,  is  not  separable, 
and  proportionate  compensation  can  not  be  awarded  if  there  is 
failure  of  title  to  a  material  part  of  it.^^  Some  courts  have  held 
that  where  in  an  executory  contract  the  vendor  covenants,  among 
other  things,  to  make  improvements,  such  covenant  is  independ- 
ent and  the  remedy  for  its  breach  is  an  action  for  damages  and 
not  rescission.*®  But  the  weight  of  recent  authority  is  to  the  con- 
trary,*" although  where  the  contract  has  been  executed  it  seems 

12  Martin  v.  Roberts,  127  Iowa  218,  *»  Nostdal  v.  Morehart,  132  Minn. 

102  N.  W.  1126;  Lillienthal  v.  Bier-  351,  157  N.  W.  584. 

kamp,  133  Iowa  42,  110  N.  W.  152;  i«Ward  v.  James.  84  Ore.  375,  164 

Reynolds  v.  Lynch,  98  Minn.  58,  107  Pac.  370.    See  also  Abbott  v.  Fellows 

N.  W.  145;  Drury  v.  Mickelberry,  144  (Maine),  100  Atl.  657. 

Mo.  App.  212,  129  S.  W.  237 ;  Ailing  "  McDennis  v.  Finch,  197  Ala.  76, 

V.  Vander  Stucken  (Tex.  Civ.  App.),  72  So.  352.   But  compare  Sage  Land 

194  S.  W.  443.    See  also  Buswell  v.  &c.  Co.  v.  McCowen,  30  Cal.  App.  126, 

D.  W.  Kerr  Co.,  112  Minn.  388,  128  157  Pac  244. 

N.  W.  459,  21  Ann.  Cas.  837 ;  Grow  "  Cheney  v.  Bierkamp,  58  Colo.  321, 

V.  Taylor,  23  N.  Dak.  469,  137  N.  W.  145  Pac  691 ;  Crampton  v.  McLatigh- 

451 ;  Wilson  v.  Korte,  91  Wash.  30,  lin,  51  Wash.  525,  99  Pac  586,  21  L. 

157  Pac  47.  R.  A.   (N.  S.)   823n.     But  compare 

18  Martin  v.  Roberts,  127  Iowa  218,  Ihrke  v.  Continental  Life  Ins.  &c.  Co., 

102  N.  W.  1126;  Buswell  v.  O.  W.  91  Wash.  342,  157  Pac  866,  L.  R.  A. 

Kerr  Co.,  112  Minn.  388,  128  N.  W.  1916F.  430. 

459,  21  Ann.  Cas.  837.  "Laser  v.   Forbes,   105   Ark.    166, 

1*  Turn    Verein    EicKe   v.    Kionka,  150  S.  W.  691 ;  Laser  v.  Fowler,  1 14 

255  111.  392,  99  N.  E.  684,  43  L.  R.  A.  Ark.  574,  170  S.  W.  223 ;  Miller  v. 

(N.  S.)  44n.  Beck,  72  Ore.  140,  142  Pac  603;  Mc- 
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that  there  can  ordinarily  be  no  rescission  in  such  a  case.^**  Time 
is  not  ordinarily  of  the  essence  of  a  contract  for  sale  of  land  and 
where  it  is  not  so  made  or  fixed  a  reasonable' time  is  usually 
allowed  each  party  for  performance." 

§  1586.     Conditions  as  to  arbitration — Waiver.^* 

§§  1587,  1588.  Conditions  and  acts  to  be  performed  in 
sales  of  goods — Conditions  to  passing  title. — In  the  absence 
of  anything  to  the  contrary  the  presumption  or  implication  of 
law  is  that  a  sale  is  for  cash.^*  The  delivery  of  goods  according 
to  the  contract  is  ordinarily  a  condition  precedent  to  the  right  to 
sue  for  the  price,**  and  the  buyer's  obligation  to  pay  the  price 
usually  arises  upon  the  passing  of  title  to  him.*'^  Where  the  con- 
tract is  executory  and  conditioned  on  payment  at  delivery  no  title 
passes  until  such  payment  is  made.*®  Time  of  delivery  may  be 
made  of  the  essence  of  the  contract,  and  where  such  is  the  case 
it  usually  constitutes  a  condition  precedent.*'  Indeed,  time  of  de- 
livery is  generally  regarded  as  of  the  essence  and  a  condition  pre- 
cedent in  executory  contracts  for  sale  of  personal  property  where 
no  right  of  property  passes  by  the  bargain  from  the  vendor  to 
the  purchaser.**  But,  although  time  is  made  of  the  essence,  yet 

Millan  v.  American  Suburban  Corp.,  "For  provision  held  collateral  and 

136  Tenn.  53,  188  S.  W.  615,  L.  R.  not     a     condition     precedent,     see: 

A.  191 7B,  401n.    See  also  Aurand  v.  Aktieselskabet    &c.     Kompagmet    v. 

Perry  Town  Lot  &c.  Co.  (Iowa),  159  Rederiaktiebolaget  Atlanten,  232  Fed. 

N.  W.  779.  403 ;  and  see  generall}^  note  in  47  L. 

» McMillan  v.  American  Suburban  R.  A.   (N.  S.)  337-445. 

Corp.,  136  Tenn.  53,  188  S.  W.  615,  "  Ballard  v.  First  Nat.  Bank  (Mo. 

L.  R.  A.  1917B,  401n.    But  compare  App.),  195  S.  W.  559. 

Tcnnant  Land  Co.  v.  Nordeman,  148  ^^H.    C.    Schrader    Co.    v.    A.    Z. 

Ky.  361,  146  S.  W.  756.     See  as  to  Baily  Grocery  Co.  (Ala.  App.),  74  So. 

agreement  by  vendor  to  repurchase  749;  Central  Lumber  &c.  Co.  v.  Rey- 

or  resell  or  permit  rescission  at  op-  burn  (Mo.  App.),  195  S.  W.  576. 

tion  of  vendee :    Hokanson  v.  West-  •*  Lieb  Packing  Co.  v.  Trocke,  136 

ern  Empire  Land  Co.,  132  Minn.  74,  Minn.  345,  162  N.  W.  449.    Title  may 

155  N.  W.  1043,  L.  R.  A.  1917C,  761,  not  pass  until  goods  are  weighed  and 

and  note.  accepted :    Crescent  Cotton  Oil  Co.  v. 

"Smith   V.    Berkau,   123   Ark.   90,  Union  Gin  &c  Co.   (Tenn.),  195   S. 

184  S.  W.  429;   Longinotti   v.  Mc-  W.  770. 

Shane  (Tex.    Civ.   App.),  184  S.  W.  ^a  Groves  v.  Warren,  164  N.  Y.  S. 

598;  Slade  v.  Crum  (Tex.  Civ.  App.),  925. 

193  S.  \V.  723 ;  Banning  v.  Commer-  ^7  Weinstein  v.  Spalding  Cloak  Co. 

cial  Orchards  Co.,  90  Wash.  554,  156  (Mo.  App.),  193  S.  W.  994;  Mogilen- 

Pac     547;      Garrison      v.      Newton  sky  v.  Abramson,  164  N.  Y.  S.  700. 

(Wash.),  165  Pac.  90.    But  see  where  28  Sunshine     Cloak     &c.     Co.     v. 

made   of    the    essence:      Bowers    v.  Roquette,  30  N.  Dak.  143.  152  N.  W. 

Bennett  (Idaho),  164  Pac.  93;  Charl-  359,  L.  R.  A.  1916E,  932,  and  note, 

ton  V.  Sheil,  158  N.  Y.  S.  944.  and  numerous  cases  there  cited, 
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where  delivery  is  to  be  made  on  or  about  a  certain  d^y,  it  is 
sufficient  if  delivery  is  made  within  a  reasonable  time  after  such 
day.*®  As  a  general  rule,  where  the  time  to  perform  a  covenant 
on  one  side  in  a  contract  of  sale  is  to  arrive  before  performance 
of  a  covenant  on  the  other  side,  the  former  is  not  dependent  upon 
the  latter.*** 

§§  1590,  1591.  Sales  of  goods — Delivery  by  instalments. 
— Under  the  sales  act  adopted  in  Connecticut  and  some  other 
states,  a  vendor  is  not  bound  to  await  the  expiration  of  the 
period  in  which  the  contract  was  to  be  performed,  when  the  other 
party  has  repudiated  it  or  manifested  his  inability  to  perform 
his  obligations  thereunder  or  committed  la  material  breach 
thereof,  and  the  vendor,  in  such  case,  may  elect  to  accept  such 
repudiation  as  an  anticipatory  breach  and  rescind  the  contract.^^ 
And  even  in  the  absence  of  such  a  statute  the  prevailing  rule  in 
this  country  is  to  the  same  effect,  at  least  where  the  contract  ap- 
pears to  be  entire,  and  the  repudiation  goes  to  all  of  it,  but,  as 
shown  in  the  original  section  there  is  considerable  conflict  among 
the  authorities  on  the  general  subject."  The  weight  of  authority 
is  also  to  the  effect  that,  at  least  where  the  contract  is  severable 
or  apportionable,  the  seller,  upon  failure  of  the  purchaser  to  pay 
an  instalment  due,  may  maintain  an  action  on  the  quantum  meruit 
for  the  reasonable  value  of  instalments  delivered,  and  in  some 
jurisdictions  the  contract  price  may  be  recovered.**  But  under  a 
contract  for  sale  of  a  set  of  books  at  a  stated  price  for  the  set,  a 
certain  number  delivered  at  once  and  the  rest  as  published,  to  be 
paid  for  in  instalments,  the  contract  is  entire  and  the  seller  can 
not  enforce  payment  of  the  full  contract  price  on  the  purchaser's 
failure  to  pay  some  of  the  instalments,  where  the  seller  is  also  in 
default  in  withholding  several  of  the  books  after  such  default  of 
the  purchaser.** 


2»  Passow  V.  Harris,  29  Cal.  App. 
559,  156  Pac.  997. 

»®  First  Nat.  Bank  v.  Callahan  Min. 
Co.,  28  Idaho  627,  155  Pac.  673. 

81  Wetkopsky  v.  New  Haven  Gas- 
light Co.,  90  Conn.  286,  96  Atl.  950. 
See  also  Home  Pattern  Co.  v.  Mertz, 
86  Conn.  494,  501,  86  Atl.  19;  Churchill 
Cr-i'm  &c.  Co.  V.  Newton,  88  Conn. 
130.  89  Atl.  1121. 

32  Post  §§  2027-2030,  5081,  5096. 
See  also  Phosphate  Min.  Co.  v.  At- 


lantic Oil  &c.  Co.  (Ga.  App.),  93  S. 
E.  532;  Bare  v.  Victoria  Coal  &c.  Co., 
73  W.  Va.  632,  80  S.  E.  941.  And 
compare  Krebs  Hop  Co.  v.  Livesley, 
59  Ore.  574,  114  Pac.  944,  118  Pac, 
165,  Ann.  Cas.  1913C,  758n. 

33  Note  in  43  L.  R.  A.  (N.  S.)  1009, 
1010.  See  also  Webster  v.  Moore, 
108  Md.  572,  71  Atl.  466. 

3*Rodgers  v.  Wise,  106  Ark.  310. 
153  S.  W.  253.  43  L.  R.  A.  (N.  S.) 
1009n    (the  court  also  said  that  the 
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[§  1595 


§  1592.     Insolvency  of  buyer." 

§§  1593,  1594.  Conditional  sales — ^Fonn  and  construction 
of  contract. — ^A  conditional  sale,  as  commonly  understood,  is. 
a  transaction  whereby  possession  is  delivered  to  the  buyef  but  the 
property  remains  in  the  seller  until  payment  of  the  price.'^  If  a 
contract  under  which  the  owner  of  personal  property  delivers  it 
to  another  to  sell  contemplates  that  the  title  shall  never  pass  to 
the  latter  and  imposes  no  obligation  on  him  to  pay  the  purchase- 
price  it  is  not  a  conditional  sale.'^  Where  there  is  doubt  as  to 
whether  the  transaction  is  a  conditional  sale  or  a  pledge  the  courts 
are  inclined  to  treat  it  as  a  pledge.*®  The  intention  of  the  parties, 
as  shown  by  the  entire  instrument,  including  its  nature  and  pur- 
pose, and  extrinsic  circumstances  in  a  proper  case,  is  controlling, 
in  general,  but  the  character  and  effect  of  the  transaction  are  to 
be  determined  by  its  real  nature,  result,  and  legal  effect  rather 
than  what  the  parties  may  call  it.*"  Unless  otherwise  provided  by 
statute,  a  conditional  sale  may  be  verbal.*® 

§  1595.  Transfer  of  rights  under  conditional  sale. — As  be- 
tween the  parties,  a  contract  of  conditional  sale  retaining  title  in 
the  vendor  is  not  invalidated  by  a  provision  giving  the  purchaser 
the*right  to  sell  at  retail  in  the  usual  course  of  business,  and  while 
a  buyer  in  good  faith  from  the  latter  in  the  regular  course  of 
business  gets  a  good  title,  the  original  seller  retains  title  as  against 
creditors  of  the  original  purchaser  and  his  trustee  in  bankruptcy, 
unless  the  matter  is  otherwise  determined  by  statute  such  as  a  re- 
cording law  and  failure  to  comply  with  it.' 


41 


seller  could  have  delivered  all  the 
books  and  sued  for  the  full  amount 
of  the  unpaid  purchase-price  or  treated 
the  contract  as  breached  by  the  pur- 
chaser and  sued  for  damages  for  such 
breach).  See  also  Harris  Lumber 
Co.  V.  Wheeler  Lumber  Co.,  88  Ark, 
491,  115  S.  W.  168,  17L  But  com- 
pare Krebs  Hop  Co.  v.  Livesley,  59 
Ore.  574,  114  Pac.  944,  118  Pac  165, 
Ann.  Cas.  1913C,  758n. 

"See  post  §  2042. 
^  *«  Kingman  Plow  Co.  v.  Joyce,  194 
Mo.  App.  2^1,  184  S.  W.  490. 

"Norris  v.  Boston  Music  Co.,  129 
Minn.  198,  151  N.  W.  971,  L.  R.  A. 
W17B,  615.  See  generally  as  to  dis- 
tinction between  conditional  sales  and 
consignments  and  agency  contracts: 


Ferry  Co.  v.  Hall,  188  Ala.  178,  66 
So.  104,  L.  R.  A.  1917B,  620,  and 
note. 

**  Smith  V.  Becker,  192  Mo.  App. 
597,  184  S.  W.  943. 

*^  Mishawaka  Woolen  Mfg.  Co.  v. 
Westveer,  191  Fed.  465,  112  C  C.  A. 
109;  Mitchell  Wagon  Co.  v.  Poole, 
235  Fed.  817;  Ferry  &  Co.  v.  Hall, 
188  Ala.  178,  66  So.  104,  L.  R.  A. 
1917B,  620n,  624 ;  McKenzie  v.  Roper 
Wholesale  Grocery  Co.,  9  Ga.  App. 
185,  70  S.  E.  981;  Wasey  v.  Whit- 
comb,  167  Mich.  58,  132  N.  W.  572; 
Re  Harris,  214  Fed.  482;  note  in  U 
R.  A.  1917B,  626,  627. 

*o  Shook  v.  Levi,  240  Fed.  121. 

*i  Bryant  v.  Swofferd  Bros.  Dry 
Goods  Co..  214  U.  S.  279,  53  L.  ed. 
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§  1596.  Rights  of  the  parties  on  default. — The  conditional 
vendor,  on  breach  by  the  vendee,  may  disaffirm  the  contract  and 
retake  the  property  or  he  may  sue  on  the  contract  for  the  price.*" 
And  it  has  been  held  that  he  may  sue  for  an  instalment  of  the 
price,  and  afterward  take  the  property  if  he  is  unable  to  obtain 
payment." 

§  1597.  Waiver  of  forfeiture  and  title. — ^The  vendor  in  a 
conditional  sale  may  waive  the  right  to  retake  the  property,  and 
whether Jie  has  done  so  or  not  is  usually  a  question  for  the  jury." 
The  taking  of  a  renewal  note  containing  a  reservation  of  title 
in  the  seller  where  it  is  not  received  in  payment  of  the  prior  note 
containing  such  a  reservation  does  not  operate  as '  a  waiver 
thereof  nor  vest  title  in  the  buyer  either  as  to  himself  or  as  to 
intervening  mortgagees  or  creditors." 

§  1598.  Risk  of  loss — Destruction  of  the  property. — ^The 
great  weight  of  authority  is  to  the  effect  that  the  risk  of  loss  or 
destruction  of  the  property  while  in  the  possession  of  the  payee 
is  in  him  and,  though  without  his  fault,  such  loss  or  distraction 
before  payment  does  not  relieve  him  from  the  obhgation  to  pay 
the  purchase-price.** 

997,    29    Sup.    Ct   614;    Ludvigh    v.  L.  R.  A.  1916E,  615.     But  compare 

American  Woolen  Co.,  231  U.  S.  522,  C.   W.   Raymond   Co.   v.   Kahn,   124 

58  L.  ed.  345,  34  'Sup.  Ct.  161 ;  Flint  Minn.  426,  145  N.  W.  164,  51  L.  R. 

Wagon  Works  v.  Maloney,  3  Boyce  A.     (N.     S.)     251n;     Chase    &   Co. 

(Del.)    137,   81    Atl.   502;    Andre   v.  v.  Kelly,  125  Minn.  317,   146  N.  W. 

Murray,  179  Ind.  576,  101  N.  E.  81,  1113,  L.  R.  A.  1916A,  912,  and  note; 

L.  R.  A.  1917B,  667;  Ann.  Cas.  1916A,  Eilers  Music  House  v.  Douglass,  90 

87,  90,  and  note;  Praeger  v.  Emer-  Wash.  683,   156  Pac  937,   L.  R.  A 

son  &c.  Implement  Co.,  122  Md.  303,  1916E,    613;    Francis    v,    Bohart,   76 

89  Atl.  501,  Ann.  Cas.   1916A,   1255,  Ore,  1,  143  Pac.  920,  147  Pac.  755,  L 

and  note;   Mishawaka  Woolen  Mfg.  R.  A.  1916A,  922,  and  note. 
Co.  V.  Stanton,  188  Mich.  237,  154  N.        <*  Jones   v.   Savin    (Del.).   97  AtL 

W.  48,  L.  R.   A.   1917B,  651n.     But  591. 

compare  John  Deere  Plow  Co.  v.  *'  Carlton  Supply  Co.  v.  Battle,  142 
Mowry,  222  Fed.  1,  137  C.  C.  A.  539;  Ga.  605,  83  S.  E.  225,  L.  R.  A.  1916A, 
In  re  Stoughton  Wagon  Co.,  231  Fed.  926n.  See  also  Beall  v.  Hudson 
676,  145  C.  C  A.  562;  Walter  A.  County  Water  Co.,  185  Fed.  179;  In 
Wood  Mowing  &c.  Co.  v.  CroU,  231  re  Rector,  220  Fed.  645,  136  C.  C.  A. 
Fed.  679,  145  C.  C.  A.  565;  and  note  253;  Hollenberg  Music  Co.  v.  Bank- 
in  Ann.  Cas.  1916A,  92.  ston,  107  Ark.  337,  154  S.  W.  1139' 

<2  Norman  v.  Meeker,  91  Wash.  534,  National  Cash  Register  Co.  v.  Riley, 

158  Pac.  78,  Ann.  Cas.  1917D,  462n;  7  Penn.  (Del.)  355,  74  Atl.  362. 
l^ilcrs  Music  House  v.  Douglass,  90        *^  Hollenberg  Music  Co.  v.  Barron, 

Wash.   683,   156  Pac.  937,   L.   R   A.  100  Ark.  403,  140  S.  W.  582,  36  L 

1916E,  613.     See  also  cases  cited  in  R.  A.  (N.  S.)  594n,  Ann.  Cas.  19130!, 

next  following  note.  659n ;  Exposition  Arcade  Corp.  v.  Lit 

«Ratchford  v.  Cavuga  &c.  Ware-  Bros.,  113  V*;.  57^  75  S,  E.  117,  Ann. 

house  Co.,  217  N.  Y.  565,  112  N.  E.  447,  Cas.    1913D,   335n.     But   the  parties 
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§  1599.     Recording.*' 

§  1600.     Miscellaneous    matters    concerning    conditional 

sales. — ^A  conditional  vendee  in  possession  may  maintain  an 
action  for  injury  to  it  or  for  its  conversion  by  a  third  person/® 
And  an  action  by  the  seller  to  recover  property  conditionally  sold 
will  not  be  enjoined  where  the  purchaser  has  not  paid  for  it  and 
it  is  being  sold  on  foreclosure  of  a  mechanic's  lien  for  repairs.*^ 

§§1601,  1602.  Architect's  or  engineer's  certificate — Illus- 
trations.'*® 

§  1603.     Promise  conditional  on  approval  of  promisor. — 

In  contracts  of  employment  for  services  to  be  performed  to  the 
satisfaction  of  the  employer  or  the  like,  especially  where  the  serv- 
ices are  such  as  involve  personal  taste,  convenience,  or  prefer- 
ence, the  employer  may  usually  determine  for  himself  in  good 
faith  whether  the  services  are  satisfactory,  and  it  is  held  that  he 
has  a  right  to  discharge  an  employe  under  such  a  contract  when 
he  honestly  deems  the  services  unsatisfactory,  no  matter  whether 
a  jury  might  think  he  ought  to  be  satisfied  or  not/^ 

§  1604.  Cases  holding  that  right  of  approval  must  be  ex- 
ercised reasonably. — Some  courts  hold  that,  in  ordinary 
cases,  a  recovery  can  not  be  defeated  by  arbitrarily  or  tmreason- 
ably  stating  that  the  work  is  not  done  to  the  satisfaction  of  the 
promisor,  and  that  it  is  enough  if  he  ought  to  be  satisfied.*^ 


may  agree  as  to  which  shall  bear  the 
loss:  Moon  v.  Wright  (Ga.),  78  S. 
E.  141 ;  Whigham  v.  Hall,  8  Ga.  App. 
509,  70  S.  E.  23, 

*^  For  a  list  of  states  in  which  con- 
tracts of  conditional  sale  are  required 
to  be  recorded,  and  decisions  as  to 
the  effect  of  the  statutes,  see  note  in 
Ann.  Gas.  1916A,  1273-1280.  And  see 
as  to  when  assignee  or  receiver  can 
or  can  not  complain  of  failure  to 
record:  Malmo  v.  Washington  Ren- 
dering &c  Co.,  79  Wash.  534,  140 
Pac.  569,  L.  R.  A.  1917C,  440,  and 
note. 

<8  Stotts  V.  Puget  Sound  Trac.  &c, 
Co.,  94  Wash.  339,  162  Pac  519,  L. 
R-  A.  1917D,  214,  and  note. 

**Baughman  Automobile  Co.  v. 
Emanuel,  137  Ga.  354,  73  S.  E.  511, 
38  L.  R.  A.  (N.  S.)  97n.  See  also 
Charleston    Hardw.    Co.    v.    Warner 


Elevator  &c.  Co.  (W.  Va.),  90  S.  E. 
674,  L.  R.  A.  1917C,  75. 

5®  The  subject  of  these  sections  is 
fully  treated  elsewhere.  Post  §§  3641- 
3644,  3707,  3708,  3730-3732.  See  also 
Bergen  Mfg.  Co.  v.  Huggins,  242  Fed. 
853;  State  v.  Seattle,  93  Wash.  593, 
161  Pac.  478.  The  owner  may  waive 
or  render  the  architect's  certificate 
unnecessary  by  discharging  the  archi- 
tect and  putting  it  beyond  his  power 
to  give  a  certificate :  Catanzano  v. 
Jackson  (Ala.),  73  So.  510. 

51  American  Music  Stores  v.  Kus- 
sell,  232  Fed.  306,  146  C.  C.  A.  354, 
L.  R.  A.  1916F,  882,  and  note; 
Schmaud  v.  Jandorf,  175  Mich.  88, 
140  N.  W.  996,  44  L.  R.  A.  (N.  S.) 
680  and  note;  Ann.  Gas.  1915A,  746n. 
See  also  Jones  v.  Lanier  (Ala.),  73 
So.  535,  536. 

52  McCartney  v.  Badovinac  (Colo.), 
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§  1605.  Cases  holding  right  of  approval  absolute — Good 
faith. — ^The  weight  of  authority  is  to  the  effect  that  if  the 
contract  clearly  appears  to  require  the  work  to  be  done  to  the 
satisfaction  or  approval  of  the  promisor  without  limitation  or 
qualification,  it  is  for  him  to  determine  that  matter,  and  such  de- 
termination is  conclusive  so  long  as  he  acts  honestly  and  in  good 
faith." 


§§  1606,  1607.  Failure  to  fully  perform — Substantial  per- 
formance— Building  contracts.** 

§  1608.  Personal  services. — There  is  sharp  conflict  of  au- 
thority as  to  whether  one  who  has  agreed  to  work  for  a  certain 
time  and  abandoned  his  work  without  cause,  can  recover  on  the 
quantum  meruit  for  services  or  work  performed  prior  to  such 
abandonment,  and  whether  he  can  recover  on  such  a  count  for 
the  unearned  portion  where  the  employer  has  refused  to  permit 
him  to  go  on  with  the  work.  The  authorities  on  both  sides  are  re- 
viewed in  a  recent  case  in  majority  and  minority  opinions  and  it 
is  held  in  the  majority  opinion  that  such  a  contract  is  entire  and 
indivisible,  even  though  the  stipulated  salary  is  payable  in  instal- 
ments, that  the  contract  is  broken  by  a  refusal  of  the  employer  to 
permit  the  employe  to  perform  his  part,  that  the  employe  can 
bring  but  one  action  and  can  not  elect  to  treat  the  contract  as 
still  in  force  and  recover  on  an  indebitatus  count,  and  that  judg- 
ment in  one  action  is  a  bar  to  a  subsequent  one/* 

§§  1609,  1610.  Conditions  in  subscriptions — Subscriptions 
to  stock. — When  a  charitable  or  benevolent  society  or  insti- 
tution accepts  a  subscription  made  on  specified  conditions  it  obli- 
gates itself  to  comply  therewith,  and  noncompliance  with  such  a 
condition  precedent  will  defeat  recovery  on  the  subscription/* 
But  a  substantial  compliance  is  generally  sufficient/^  An  uncondi- 


160  Pac.  190,  L.  R.  A.  1917A,  1146; 
Hanaford  v.  Stevens  &  Co.  (R.  I.), 
98  Atl.  209.    See  also  post  §  1881. 

s^Waldt  V.  Goowin  Mfg.  Co.,  165 
App.  Div.  244,  150  N.  Y.  S.  831; 
Kramer  v.  Wien,  92  Misc.  159,  155  N. 
Y.  S.  193;  Diggle  v.  Ogston  Motor 
Co.,  112  L.  T.  (N.  S.)  1029,  84  L.  J. 
(1915)  K.  B.  (N.  S.)  2165.  See  also 
cases  cited  in  note  to  §  1603  ante; 
and  post  §  3710. 

5*  The  subject  of  these  sections  is 


fully  treated  post  §§  3693-3703.  See 
also  post  §§  1878,  1879. 

•^5  Jameson  v.  Board  of  Education 
(W.  Va.),  89  S.  E.  255,  L.  R.  A, 
1916F,  926. 

•^^St  Paul's  Episcopal  Church  v. 
Fields,  81  Conn.  670.  72  AtL  145; 
note  in  48  L.  R.  A.  (N.  S.)  802  et 
seq. 

"  Note  in  48  L.  R.  A.  (N.  S.)  803 
et  seq. 
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tional  subscription  for  shares  of  stock  in  a  corporation  to  be 
formed  inures  to  its  benefit  when  formed  and  makes  the  sub- 
scriber a  stockholder.'®  A  condition  precedent  in  a.  subscription, 
at  least  where  the  corporation  is  already  formed,  must  be  com- 
plied with  in  order  to  hold  the  subscriber  or  give  him  the  rights 
or  impose  on  him  the  liabihties  of  a  stockholder  thereunder.*^ 
But  a  subscription  on  a  condition  subsequent  may  give  the  stock- 
holder a  right  of  action  against  the  corporation  for  its  failure  to 
perform  the  condition.^® 

§1611.  Conditions  subsequent  in  deed — Subsequent  de- 
feasance.— A  condition  may  be  created  by  reference  to  an- 
other instrument,  and  the  words  "this  conveyance  is  upon  the 
condition,"  etc.,  are  usually  held  to  create  it,  but*  they  may  be 
controlled  by  other  words/^  An  estate  upon  condition  may  be 
created  without  the  use  of  such  word,  where  it  clearly  appears 
from  the  language  and  purpose,  that  such  was  the  intent  of  the 
parties/*  Courts  are  reluctant  to  enforce  a  forfeiture  and,  in  case 
of  ambiguity  or  doubt,  will  usually  hold  a  provision  in  a  deed  to 
be  a  covenant  rather  than  a  condition  that  would  cause  a  for- 
feiture.** Where  a  condition  subsequent  is  created  by  apt  and 
sufficient  words,  the  estate  conveyed  remains  defeasible  until  the 
condition  is  performed,  destroyed,  or  barred  by  the  statute  of 
limitations  or  estoppel,  and,  where  it  is  clearly  apparent  that  the 
parties  intended  that  a  breach  should  operate  as  a  forfeiture,  a; 
court  o-f  equity  may  take  jurisdiction,  not  to  declare  a  forfeiture, 

i 

•«  Campbell   v.   Raven,    176   Mich.        «oBobzin  v.  Gould  Balance  Valve 

208.  142  N.  W.  355;  Utah  Hotel  Co.  Co.,  140  Iowa  744,  118  N.  W.  40.  See 

V.  Madsen,  43  Utah  285,  134  Pac.  577.  also    as    to    valid    conditions    subse- 

"Wood      v.      Universal      Adding  quent:    Allen    v.    Commercial   Nat. 

Mach.  Co.,  166  111.  App.  346;  Foote  Bank,  191  Fed.  97.  Ill  C.  C.  A.  577; 

V.  Geilick.  166  Mich.  636,  132  N.  W.  Mulliken  v.  Hazeltine,  160  Mo.  App. 

473.   See  also  Broadus  v.  T^ussell,  160  9,  141  S.  W.  712. 
Ala.  353,  49  So.  Z21\  Alexander  v.        «i  South    Memphis    Land    Co.    v. 

North  Carolina  &c.  Trust  Co.,  155  N.  Memphis  Interurban  Co.,  135  Tenn. 

Car.  124,  155  S.  E.  124,  71  S.  E.  69;  353,  186  S.  W.  454. 
Portland    Pub.    Market    &c    Co.    v.        «2  Southern     Colonization     Co.     v. 

Woodworth,  €!   Ore.   327,    135   Pac.  Derfler  (Fla.),  75  So.  790;  Walker  v. 

529.    And  see  as  to  waiver  of  condi-  Marcellus  &  Co.,  166  N.  Y.  S.  354. 
tion:  Hughes  Mfg.  &c.  Co.  v.  Wilcox,        «3  jakel  v.  Seeck,  79  Ore.  489,  154 

13  Cal.  Appi  22,  108  Pac.  871 :  Stone  Pac.  424,   155   Pac.   1192.     See  also 

V.  Monticello  Const.  Co.,  135  Ky.  659,  First  Presb.  Church  v.  Bailey   (Del 

117  S.  W.  369,  40  L.  R.  A.   (N.  S.)  Ch.),  97  Atl.  583. 
978;  Sherrod  v.  Duffy,  160  Mich.  488, 
125  N.  W.  336^  136  Am.  St.  451. 
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but  to  quiet  title  where  there  has  already  been  a  forfeiture  for 
non-performance  of  a  condition  subsequent." 

§  1612.     Surety's  bond  signed  under  condition.'^'^ 

§  1613.  Time  of  performance — Reasonable  time. — Where 
the  time  within  which  an  option  is  to  be  exercised  or  a  condition 
performed  is  not  specified  or  limited  in  the  agreement,  the  gen- 
eral rule  is  that  a  reasonable  time  is  implied  or  understood." 

§  1614.  Waiver  —  Miscellaneous.  —  As  has  already  been 
shown  in  sections  relating  to  covenants  or  conditions  in  particular 
kinds  of  contracts  and  transactions,  full  performance,  time  of 
performance  and  various  other  conditions  and  defaults  may  be 
waived*^  And  waiver  may  be  either  express  or  implied,  and  be 
by  conduct  as-  well  as  by  words^*® 

®*Ross  V.  Sanderson  (Okla.),  162  see:  Brown  v.  Melloon,  170  Iowa  49, 

Pac.  709,  L.  R.  A.  1917C,  879.    But  152  N.  W.  75,  Ann.  Cas.  1917C,  1070, 

many  courts  hold  that  breach  of  a  and  note. 

condition  subsequent  does  not  of  itself  ««  Paulson  v.  Weeks^  80  Ore,  468, 

revert  the  estate  and  that  a  re-entry  157  Pac  590;  Brooks  v.  Trustee  Co., 

or  some  act  equivalent  thereto  is  nee-  76  Wash.  589,  136  Pac  1152,  50  L.  R. 

€ssary  to  have  that  effect:  Firth  v.  A.  (N.  S.)  594,  and  note.    Numerous 

Los  Angeles  Pac.  Land  Co.,  28  CaL  authorities  to  the  same  effect  have  al- 

App.  399,  152  Pac.  935;  Hart  v.  Lake,  ready  been  cited   in   other  sections. 

273  111.  60,  112  N.  E.  286;  Huffman  See  ante,  8§  1549,  1550,  1552,  1553. 

V.  Ricketts,  60  Ind.  App.  526,  111  N.  «^  See,  for  instances,  ante  81  1597. 

E.  322,  and  other  cases  cited  in  note  1601,  1609,  1610;  also  post  §§  1888, 

in  L.  R.  A.  1917C,  882.    See  further  2284,  4998. 

upon  the  general  subject  of  this  sec-  ^^Ford  Motor  Co.  v.  Johnson,  18 

tion,  Ross  V.  Sanderson  (Okla.),  162  Ga.  App.  365,  89  S.  E.  430;  Price  v. 

Pac  709,  and  post  99  3872-3876.  Ransche    (Mo.),    186    S.    W.    958; 

*5  See  post  59  3495,  3939.    As  to  Moore  v.  Kelley  (Okla.),  157  Pac  81; 

effect  of  failure  of  principal  to  sign,  post  99  4175-4177. 
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§  1620.  Merger  of  negotiations  in  written  contract. — ^The 
general  rule  that  all  prior  negotiations  are  merged  in  the  written 
contract  finally  agreed  upon  and  apparently  complete  and  unam- 
biguous, and  that  parol  evidence  is  not  admissible  to  add  to  or 
vary  its  terms,  is  well  settled.*  And  this  rule  obtains  even  though 
the  written  contract  consists  of  more  than  one  instrument,  such 
as  letters.* 

§  1621.  Extrinsic  evidence  not  admissible  to  contradict 
or  vary  written  contracts — General  rule.*—- It  is  likewise 
well  settled,  as  a  general  rule,  that  parol  evidence  is  not  admis- 
sible to  contradict  or  vary  the  terms  of  a.  written  instrument, 
either  by  attempting  to  show  prior  negotiations  or  a  contempora-> 
neous  oral  agreement.* 

§§  1622-1624.  Rule  illustrated — ^Transfer  of  real  property 
—Insurance  contracts — ^Bills  and  notes. — ^The  general  rule 
excluding  parol  evidence  has  found  illustration  and  application  in 

^California     Bridge     &c     Co.     v.  Murdock.  20  N.  Mex.  522,  151  Pac. 

United  States,  50  Ct.   CI.  40;  Km-  298,  L.  R.  A.  1917B,  267,  270.] 

ney  v.  McNabb,  44  App.  D.  C.  340;  *Houge  v.  St  Paul  Fire  &c.  Ins. 

Valentine   v.   Shepherd    (Ariz.),   168  Co.    (Iowa),   156  N.  W.  862;  Com- 

Pac  643;  Kreitz.v.  Gallenstein,   170  mercial  Nat.  Bank  v.  Hutchison  Box 

Ky.  16,   185   S.  W.  132;   Boswell  v.  &c  Co.,  98  Kans.  350,  158  Pac.  44; 

Hostetter,  129  Md.  53,  98  Atl.  222;  Fechheimer   v.   Goldnamer,    169   Ky. 

Boeing  V.  Fordney,  184  Mich.  153,  150  243,    183    S.    W.    541;    Kansas    City 

N.  W.  852;  Roden  v.  Williams.  100  Breweries    Co.   v.   Haffey,    193   Mo. 

Nebr.  46,  158  N.  W.  360,  L.  R.  A.  App.  349,  186  S.  W.  36;  Schwartz- 

1917A,  415;  Schwartzman  v.  Creve-  man  v.  (Treveling,  85  N.  J.  Eq.  402, 

ling,  85  N.  J.  Eq.  402,  96  Atl.  896 ;  96  Atl.  896 ;  Holt  Mfg.  Co.  v.  Broth- 

Mountcastle   v.    Miller    (Okla.),    166  erton,  91   Wash.  354,   157   Pac.  849. 

Pac  1057 ;  Leavitt  &  Co.  v.  Dimick  Many  other  authorities  might  be  cited 

(Ore.),  168  Pac  292;  Gill  v.  Ruggles  to  the  same  effect,  but  tfie  general 

(S.  (ir.),  89  S.  E.  503.    The  general  rule  is  well  settled  and  the  only  ques- 

nile  is  too  well  settled  to  justify  the  tions  of  difficulty  are  as  to  what  is 

citation  of  any  great  number  of  the  such  a  contradiction  or  variance  and 

many  authorities  here,  especially  as  as  to  whether  a  particular  case  comes 

those  cited  in   the  next  section  are  within  the  general  rule  or  some  ex- 

to  substantially  the  same  effect.  ception.    See  Corn  v.  McDowell  (Mo. 

*Rail  River   Coal   Co.  v.   Paisley,  App.),  185  S.  W.  235;  Locke  v.  Mur- 

233  Fed.  337,  147  C.  C.  A.  273.  dock,  20  N.  Mex.  522,  151  Pac.  298, 

» [Main  section  cited  in  Locke  v.  L.  R.  A.  1917B,  267,  270. 
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many  cases  of  contracts  in  regard  to  real  estate,*  and  also  in  cases 
of  insurance,*  and  bills  and  notes/ 

§1625.  Contemporaneous  contracts — ^To  defeat  validity 
or  legal  effect  of  note. — As  shown  in  a  subsequent  section, 
parol  evidence  is  frequently  admitted  where  it  goes  to  the  exist- 
ence and  validity  of  the  alleged  contract,®  but  "one  party  can  not 
by  parol  set  up  in  the  guise  of  a  separate  contract  something 
which  devitalizes  the  writing  and  changes  or  aborts  the  stated 
purposes  thereof,  and  the  fact,  if  it  be  a  fact,  that  a  written  con- 
tract is  merely  one  *to  make  a  contract,'  can  not  be  shown  by 
parol  so  as  to  contradict  or  vary  the  writing."'  A  note  can  not  be 
avoided  by  parol  evidence  that  it  was  given  in  satisfaction  of  the 
maker's  liability  as  accommodation  indorser  of  prior  notes 
and  upon  condition  that  the  payee  should  primarily  pursue  the 
makers  of  the  original  notes  and  that  if  anything  should  be  col- 
lected from  them  it  should  be  credited  on  such  note.^®  In  a  recent 
case  it. is  said  that  it  may  be  shown  by  the  maker  of  a  note,  as 
against  the  payee,  that  prior  to  delivery  its  payment  was  made 
conditional  whenever  the  condition  or  contingency  affects  the 
consideration  so  that  there  is  a  failure  of  consideration,  as  where 
there  is  a  stipulation  that  the  note  shall  take  effect  only  on  such 
condition  or  contingency  and  it  fails,  but  that  such  evidence  is  not 
admissible  unless  it  goes  to  show  such  failure  of  consideration; 
and  the  court  held  that  where  money  was  advanced  to  a  party 


8  Williams  V.  Johiuon,  177  Mich. 
500,  143  N.  W.  627,  L.  R.  A.  1916E, 
217,  and  note;  Hutchinson  v.  West- 
brook.  191  Mich.  484,  158  N.  W.  135 ; 
Schwartzman  v.  Crcveling,  85  N.  J. 
£q.  402,  96  Atl.  896  (inadmissible  to 
show  agreement  that  contract  was 
to  cover  more  property  than  speci- 
fied) ;  Abney  v.  Twombly  (R.  I.),  97 
Atl.  806;  Reese  Howell  Co.  v.  Brown, 
48  Utah  142,  158  Pac  684;  Vermont 
Marble  Co.  v.  Eastman  (Vt),  101 
Atl.  151 ;  Hoster's  Committee  v.  Zoll- 
man  (Va.),  94  S.  E.  164. 

8  Post  §§  4037,  4038,  4112.  Where 
a  policy  makes  payment  of  the  first 
premium  a  condition  of  its  becoming 
effective  and  contains  no  recital  of 
such  payment  parol  evidence  is  ad- 
missible to  show  that  it  was  not  paid : 
Lyke  v.  American  Nat.  Assur.  Co. 
(Mo.  App.),  187  S.  W.  265. 


J  Hesch  V.  Dennis,  194  IlL  App.  663 
(maker  can  not  show  by  parol  that 
the  note  was  payable  on  a  contin- 
gency) ;  StevLi.'s  V.  Inch,  98  Kans. 
306,  158  Pac  43;  Colvin  v.  (^ff.  82 
Ore.  314,  161  Pac.  568,  L.  R.  A. 
1917C,  300n ;  Baldwin  v.  Coyle  &  Co. 
(Tex.  Civ.  App.),  185  S.  W,  426; 
Union  Bank  v.  Commercial  Securi- 
ties Co.,  163  Wis.  470,  157  N.  W.  510. 
See  also  post  §§  2838-2846. 

B  See  post  §§  1632,  1636;  also 
Strickland  v.  Farmers'  Supply  Co., 
14  Ga.  App.  661,  82  S.  E.  161:  First 
5tate  Bank  v.  Kelly,  30  N.  Dak.  84, 
152  N.  W.  125,  Ann.  Cas.  1917D,  1044. 
and  note. 

®  Bijur  Motor  &c.  Co.  v.  Eclipse 
Mach.  Co.,  243  Fed,  600,  604. 

^oProsise  v.  Phillips,  41  App.  D. 
C.  226. 


272 


2  Ell.  Cont.] 


PAROL   EVIDENCE 


[§   1629 


who  had  been  convicted  of  crime  in  order  to  enable  him  to  prose- 
cute his  appeal  and  his  note  was  taken  for  such  money,  parol  evi- 
dence was  not  admissible  to  show  an  agreement  that  the  maker 
should  be  liable  only  in  case  the  conviction  was  reversed." 

§  1627.  Miscellaneous  illustrations. — Parol  evidence  is 
not  admissible  to  show  that  an  instrument  not  purporting  to  be 
a  guaranty  was  intended  or  understood  by  a  party  to  be  a  guar- 
anty," and  warranties  expressed  or  implied  in  a  contract  of  sale 
can  not  be  contradicted  or  varied  by  parol. ^*  So,  a  written  sales 
contract  can  not  be  contradicted  by  parol  evidence  as  to  time,  place 
or  medium  of  payment  or  performance  of  other  conditions."  And 
parol  evidence  that  more  work  and  materials  were  to  be  furnished 
than  specified  in  a  building  contract  is  inadmissible.^^ 

§  1628.  Rule  applies  to  what  is  implied  by  law  as  part  of 
contract." 

§  1629.  Limitations  and  qualifications  of  general  rule. — 
As  shown  in  sections  immediately  following,  there  are  several 
exceptions  to  the  general  rule  excluding  parol  evidence,  or  qual- 
ifications and  limitations  in  its  application.  Thus,  while  parol 
evidence,  as  a  general  rule,  is  inadmissible,  in  the  absence  of 
fraud,  mistake  or  ambiguity,  to  contradict  or  vary  a  covenant  in 
a  deed  for  real  estate,  most  of  the  courts  make  an  exception  or 
limit  the  rule  by  admitting  parol  evidence  to  show  the  true  con- 
sideration and  by  holding  that  it  is  not  applicable  as  between  the 
grantee  and  a  third  person."  So,  parol  evidence  that  an  instru- 
ment was  not  to  be  delivered  or  not  to  become  effective  as  a  con- 
tract until  the  happening  of  some  contingency  or  condition  that 


"Cohin  V.  Goff,  82  Ore.  314,  161 
Pac  568,  L.  R.  A.  1917C,  300n. 

^*  Title  Guaranty  &c,  Co.  v,  Lip- 
pincott,  252  Pa.  112,  97  Atl  201. 

*»  Bond  V.  Perrin,  145  Ga.  200,  88 
S.  E.  954.  See  also  Hamilton  Iron 
ftc.  Co.  V.  Groveland  Min.  Co.,  233 
Fed.  388,  147  C.  C.  A.  324;  United 
Iron  Works  v.  Outer  Harbor  Dock 
fc.  Co.,  168  Cal.  81,  141  Pac.  917. 

"Gerbcr  v.  Probey.  44  App.  D.  C. 
392;  Hickman  Ebbert  Co.  v.  Asa  W. 
Allen  Co..  Ill  Miss.  161,  71  So.  310; 
K.  L.  Burke  Music  Co.  v.  Miller  (Mo. 
App.),  187  S.  W.  141  (where  contract 
ii  for  payment  in  money  it  can  not  be 


shown  that  payment  was  to  be  made 
in  some  other  way).  See  also  Riley 
V.  International  Banana  &c.  Co.,  185 
IlL  App.  629;  Hickman  v.  Richard- 
son, 92  Kans.  716,  142  Pac.  964. 

18  Miller  v.  Hamilton,  216  Fed.  131, 
132  C  C.  A.  375. 

i«  Smith  Sand  &c.  Co.  v.  Corbin, 
81   Wash.  494,   142   Pac.   1163. 

"  See  note  in  L.  R.  A.  1916E,  321, 
reviewing  authorities  as  to  admissi- 
bility of  parol  evidence  to  affect  scope 
of  covenant  in  conveyance  of  real 
property;  also  note  in  L.  R.  A.  1916A, 
592,  as  to  inapplicability  of  rule  to 
strangers. 


273 


18 — Eli,  Cont.  Supp. 


§    1630]  CONTRACTS  [1    Supp. 

never  occurred,  is  usually  admitted.^'  And  parol  evidence  of  a 
distinct,  valid  prior  or  contemporaneous  independent  or  collateral 
agreement  is  likewise  admissible  in  a  proper  case  where  it  does 
not  contradict  or  vary  the  terms  of  the  writing/* 

§  1630.  Rule  docs  not  ordinarily  apply  to  strangers. — The 
general  rule  excluding  parol  evidence  does  not  ordinarily  apply 
to  strangers.*^  Thus,  it  does  not  apply  to  prevent  showing  that  a 
bill  of  sale  to  an  agent  was  intended  merely  to  enable  him  to 
transfer  title  to  a  purchaser,  and  not  to  make  the  agent  an  owner, 
as  against  a  claim  of  a  creditor  of  the  agent  levying  execution  on 
the  property,**  and  such  evidence  has  also  been  held  admissible 
on  behalf  of  the  holder  of  a  mortgage,  in  an  action  by  the  owner 
of  the  land  to  quiet  title,  for  the  purpose  of  adding  to  the  deed 
under  which  the  plaintiff  holds,  a  showing  of  the  true  agreement 
between  the  parties  to  the  deed  in  regard  to  the  assumption  of 
the  mortgage  by  the  plaintiff.^^  Many  other  illustrative  cases  in 
support  of  this  exception,  involving  contracts  of  almost  every 
description,  are  cited  in  the  note  already  referred  to.*'  The  only 
class  of  cases  in  which  the  general  rule  excluding  parol  evidence 
seems  to  apply  as  between  a  party  to  the  contract  and  a  stranger 
is  where  the  latter  bases  his  claim  upon  the  contract,  as  where 
it  is  directly  founded  thereon  or  primarily  created  by  it  or  the 
relation  thus  established." 

§  1631.  Incomplete  writings, — ^Where  the  contract  is 
partly  in  writing  and  partly  in  parol  the  general  rule  in  question 
does  not  apply  to  exclude  parol  evidence  to  show  the  contract.*** 
And  so,  whenever  the  writing  shows  on  its  face  that  it  is  incom- 

"  First  Nat  Bank  v.  Kelly,  30  N.  217,  135  N.  W.  738,  Ann.  Cas.  1914C, 

Dak.  84,  152  N.  W.  125,  Ann.  Cas.  1104n. 

1917D,  1044,  and  note.  2»  Note   in   L   R.  A.   1916A,   592- 

"  Locke  V.  Murdock,  20  N.  Mex.  612. 

522,   151   Pac.  298,  L.   R.  A.   1917B,  2*  Ransom  v.  Wickstrom,  84  Wash. 

267,  and  note;  also  note  in  Ann.  Cas.  419,  146  Pac  1041,  L.  R.  A.  1916A, 

1916^,  966.  588,  590,  and  note  on  pages  613-617. 

aoKnudsen  v.  Wacker  &c.  Malting  ^s  Moore  v.  Ohl   (Ind.  App.),   116 

Co.,    182   111.   App.   296 ;   Ransom   v.  N.  E.  9 ;  Canfield  Lumber  Co.  v.  Kint 

Wickstrom,  84  Wash.  419,   146  Pac.  Lumber  Co.,  148  Iowa  207,  127  N.  W. 

1041,  L.  R.  A.  1916A,  588,  and  note  70;  Corn  v.  McDowell   (Mo.  App.), 

citing  many  authorities.  185  S.  W.  235 ;  Strickland  v.  Johnson, 

21  Ransom  v.  Wickstrom,  84  Wash.  21  N.  Mex.  599,  157  Pac.  142  (oral 
419,  146  Pac.  1041,  L.  R.  A.  1916A,  part  may  be  proved  by  parol  but  not 
588n.  to  dispute  part  in  writing  where  con- 

22  Fitzgerald  v.  Flanagan,  155  Iowa  tract  is  an  entire  one)  ;  O.  K.  Trans- 
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plete,  and,  perhaps,  where  it  is  ambiguous  and  doubtful  whether 
it  is  complete,  and  when  read  in  the  light  of  surrounding  circum- 
stances properly  considered  it  appears  to  be  incomplete,  parol 
evidence  is  admissible  to  present  the  entire  contract.*® 

§  1632.  Existence  and  validity  of  contract. — The  general 
rule  is  not  violated  by  proper  parol  evidence  merely  going  to  the 
existence  or  validity  of  the  alleged  contract,  for  the  general  rule 
presupposes  the  existence  of  a  valid  written  contract,  and  does 
not  exclude  evidence  going  to  that  very  question. 

§§  1633*1635.  Collateral  and  independent  agreements. 
— Parol  evidence  of  a  distinct  valid  parol  agreement  is  not  ex- 
cluded by  the  general  rule,  whether  independent  or  collateral, 
when  it  in  no  way  contradicts  or  alters  the  written  contract.^"* 
But,  as  already  shown,  such  evidence  is  not  admissible  even  to 
add  terms  or  matters  where  the  written  contract  appears  to  be 
complete  and  merge  them  therein,  even  though  it  may  make  no 
express  provision  in  regard  to  them.'®  It  is  held  by  some  courts, 
in  well-considered  opinions,  that  evidence  of  a  parol  contempo- 
raneous agreement  not  to  engage  for  a  certain  time  in  the  same 
place  in  a  business  sold,  where  the  bill  of  sale  is  silent  on  the 
subject,  is  admissible,'*  but  the  weight  of  authority  seems  to  be  to 

fer  &C.  Co.  V.  Neill  (Okla.).  159  Pac  Regent  Laundry  Co.  (Mo.  App.),  190 

272,  L.  R,  A.  1917A,  58.    But  com-  S.  W.  951,  953. 

pare  Miller  v.  Monine,  167  Iowa  287,  **  [Main   section   quoted   in   Locke 

149  N.  W.  229.  V.  Murdoch,  20  N.  Mex.  522,  151  Pac. 

«« Watson  V.  Smith  (Ga.  App.),  82  298,  L.  R,  A.  1917B,  267,  270.] 
S.  E.  633;  Gault  v.  Hunt,  183  111.  App.  29  Charles  Mulvey  Mfg.  Co.  v. 
77;  Lyman  B.  Brooks  Co.  v.  Wilson,  McKinncy,  184  111.  App.  476;  Locke 
218  Mass.  205,  105  N.  E.  607;  Mosby  v.  Murdoch,  20  N.  Mex.  522,  151  Pac. 
V.  Smith,  194  Mo.  App.  20,  186  S.  W.  298,  L.  R.  A.  1917B,  267.  See  also 
49;  Smith  v.  Bond  (Okla.),  155  Pac.  Buerger  v.  Mabry  (Ala.  App.),  ^^ 
1116;  Fenner  v.  Smyth,  62  Pa.  Super.  So.  135;  Hartford  Nat  Bank  v.  Rut- 
Ct  538,  See  also  Orvis  v.  British  ledge,  124  Md.  46,  91  Atl.  790 ;  Kohl- 
Am.  (Totton  Co..  242  Fed.  835;  Rawl-  berg  v.  Awbrey  (Tex.  Civ.  App.), 
ings  V.  Ufer   (Okla.),  161   Pac.   183.  167  S.  VV.  828. 

2'  Sebna  Sav.  Bank  v.  Harlan,  167  so  See  ante  §§  1620,  1622-1624,  1627. 

lott-a  673,   149  N.  W.  882;   Hinden-  1628.     See   also    Brossear   v.   Jacobs 

lang  V.  Mahon.  225  Mass.  445.  114  N.  Pharmacy  Co.   (Ga.),  93  S.  E.  293; 

E.  684 ;    Woodard    v.    Walker,    192  Riley  v.  International  Banana  &c.  Co,. 

Mich.  188,  158  N.  W.  846;  Coffman  185  111.  App.  629;  Ogooshevitz  v.  Ar- 

V.  Matene,  98  Nebr.  819,  154  N.  W.  nold  (Mich.),  163  N.  W.  946;  Grecii 

726.  L.  R.  A.  1917B,  258,  and  note;  v.  Watts  (N.  J.).  90  Atl.  667. 

Colonial  Jewelry   Co.  v.    Brown,   d%  '^  Locke  v.   Murdoch,  20  N.  Mex. 

Okla.  44.    131    Pac.    1077;    Kuhn   v.  522,   151    Pac.  298,   L.   R.   A.   1917B. 

Buhl,  251  Pa.  348,  96  Atl.  997,  Ann.  267n.     See  also  Webber  v.  Smith,  24 

Cas.  1917D,  415n.     See  also  State  v.  Cal.  App.  51,  140  Pac.  Z7, 
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the  contrary,  at  least  where  the  written  contract  covers  the  good 
will  of  the  business.*^  It  is  also  held  in  a  recent  case  that  where  a 
contract  for  the  payment  of  money  is  silent  as  to  the  place  of  pay- 
ment, the  law  implies  that  it  is  to  be  paid  at  the  creditor's  resi- 
dence, office,  or  place  of  business,  if  within  the  state,  and  that 
evidence  of  an  oral  agreement  as  to  the  time  and  place  of  pay- 
ment at  the  debtor's  office  is  not  admissible,"  but  the  prevailing 
rule  seems  to  be  that  such  evidence  is  usually  admissible  where 
the  written  contract  is  silent  on  the  subject."  So,  it  is  generally 
held  inadmissible  to  show  a  prior  or  contemporaneous  oral 
agreement  as  to  the  time  of  delivery  of  goods  and  that  unless  they 
could  be  delivered  within  a  certain  time  the  contract  should  be  of 
no  effect,^'  although  the  contrary  is  held  in  a  recent  case.^' 

§§  1636-1639.  Conditions  precedent. — ^To  show  that  a  writ- 
ing in  the  form  of  a  contract  was  never  a  real  contract,  as  that 
it  was  delivered  to  take  effect  only  on  the  happening  of  a  certain 
condition  and  that  such  condition  has  not  happened,  does  not  in 
any  true  sense  contradict  or  vary  the  terms  of  a  written  contract, 
and  parol  evidence  to  such  effect  is  admissible  as  showing  that 
the  writing  never  became  operative  as  a  contract."^  As  between 
the  parties  to  a  note,  an  oral  condition  on  which  it  was  delivered, 
that  it  should  be  effective  and  payable  only  on  the  happening  of 
a  certain  event,  may  be  shown." 

'^Wessel  V.  Havens,  91  Nebr.  426,  '^Vardeman  v.  Bruns  (Mo.  App.), 

136  N.  W.  70,  Ann.  Cas.  1913C,  1377,  199  S.  W.  710 ;  First  Nat.  Bank  v. 

and    note ;    also    note    in    L.    R.    A.  Kelly,  30  N.  Dak.  84,  152  N.  W.  125, 

1917B,  276,  et  seq.  Ann.  Cas.  1917D,  1044,  and  note.   See 

2*  State  V.  Kenosha  Home  Tel.  Co.,  also  Torrey  v.  Shea,  29  Cal.  App.  313, 

158  Wis.  371,  148  N.  W.  877,  Ann.  155  Pac.  820;  Waukee  Sav.  Bank  v. 

Cas.  1916E,  365n.  Jones  (Iowa),  159  N.  W.  691;  Bow- 

8*  Note   in   Ann.   Cas.   1916E,   367.  ser  v.  Fountain,  128  Minn.  198.  150 

See    also    Standard    Roller    Bearing  N.  W.  795,  L.  R.  A.  1916B,   1036n; 

Co.  V.  Bergdoll,  214  Fed.  175.  Musser  v.  Musser,  92  Nebr.  387,  138 

^^  Roughton  V.   Brookings  Lumber  N.   W.  599 ;   Rex   Petroleum   Co.  v. 

&c.  Co.,  26  Cal.  App.  752,  148  Pac.  Black  Panther  Oil  &c  Co.   (Okla.), 

539;  Fish  Bros.  Wagon  Co.  v.  Adams  166  Pac.  1083. 

(Tex.  Civ.  App.),  146  S.  W.  704.  See  »» Hamilton  v.  Hannus  (Tex.  Civ. 

also  Samuel  H.  Chute  Co.  v.  Latta,  App.),  185  S.  W.  938.    So  it  may  be 

123  Minn.  69,  142  N.  W.  1048;  Amer-  shown  that  it  was  not  to  become  ef- 

ican    Bridge   Co.   v.   American    Dist.  fective  unless  also  executed  by  an- 

Steam  Co.,  107  Minn.  140,  119  N.  W.  other  person  as  co-maker:  First  Nat 

783.  Bank  v.  Kelly,  30  N.  Dak.  84.  152  N. 

3«  Bowser  &  Co,  v.  Fountain,   128  W.  125,  Ann.  Cas.  1917D,  1044n.   But 

Minn.  198,  150  N.  W.  795,  L.  R.  A.  compare  Colvin  v.  Goff,  82  Ore.  314, 

1916B,  1036n.    See  also  Stephens-Ad-  161  Pac.  568,  L.  R,  A.  1917C,  300n. 
amson  Mfg.  Co.  v.  Bigelow,  86  N.  J. 
L.  707,  92  Atl.  398. 
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§  1640.  Subsequent  agreements. — A  written  contract  may 
be  modified  or  its  terms  altered  by  a  subsequent  valid  oral  agree- 
ment, and  this  may  be  shown  in  a  proper  case.^* 

§  1641.  Object — Purpose — ^Intent. — Evidence  of  a  party 
as  to  what  was  intended  by  a  written  instrument  is  usually  inad- 
missible.^ But  the  object  or  purpose  for  which  a  written  contract 
was  made  may  often  be  shown  without  violating  the  rule  exclud- 
ing parol  evidence  to  contradict  or  vary  the  terms  of  a  written 
contract.*^ 

§  1642.  Consideration. — Parol  evidence  is  admissible  as  a 
general  rule  to  show  the  true  consideration  of  a  written  contract 
notwithstanding  a  recital  of  a  certain  consideration  therein.** 
But  where  the  consideration  stated  in  the  written  contract  is  not 
merely  by  way  of  recital,  but  is  contractual,  as  when  it  is  in 
mutual  obligations  set  forth  as  part  of  the  contract,  parol  evi- 
dence of  a  collateral  agreement  varying  such  obligatigns  is  not 
admissible." 

*®  Brickcy  v.  Continental  Gin  Co.,  **  London  v.  G.  L.  Anderson  Brass 

113  Ark.  15,  166  S.  W.  744;  Seals  v.  Works    (Ala.),  72  So.  359;    Lay  v. 

Davis    (Cal.    App.),    142    Pac.    905;  Gainer  (Ark.),  196  S.  W.  919;  Royer 

Troth  V.  Millvillc  Bottle  Works,  89  v.  Kelly  (Cal.),  161  Pac.  1148;  Bond 

N.  J.  L.  219,  98  Atl.  435 ;  McKinney  v.  Pcrrin,  145  Ga.  200,  88  S.  E.  954 ; 

V.  Matthews.  166  N.  Car.  576,  82  S.  Lenox  v.  Earls   (Mo.  App.),  185  S. 

E.  1036;  Wakefield  V.  Supple,  82  Ore.  W.    232;    Erickson    v.    Wifer     (N. 

595, 160  Pac.  376.    See  also  Kettering-  Dak.),  157  N.  W.  592;  Chapman  v. 

ham  V.  Eureka  Homestead  Soc,  140  Schroeder    (Wis.),    165   N.   W.   295. 

La.  176,  72   So.  916;   Achenbach   v.  This  is  the  rule  in  most,  but  not  all, 

Stoddard,  253  Pa.  338,  98  Atl.  604;  of   the   states,   even   in   the  case   of 

St  Louis  &c,  R.  Co.  V.  Roberts  (Tex.  sealed  instruments.     But  in  some  of 

Civ.  App.),  189  S.  W.  559.  them  it  has  been  held  applicable  only 

*^  Georgia  Home  Ins.  Co.  ▼.  Hos-  in  case  of  a  money  consideration  or 

kins,  71   Fla.  282,  71   So.  285.     See  is  limited  to  showing  a  consideration 

also   Northwestern    Lumber    Co.    v.  of  the  same  character  as  that  recited 

Grays  Harbor  &c  R.  Co.,  208  Fed.  and  not  a  totally  different  kind  of  con- 

624;  Miller  V.  Miller,  91  Kans.  1,  136  sideration:     Wilson    v.    Highley,  98 

Pac.  953,  L.  R.  A.  1915A,  671n,  Ann.  Kans.   154,   157   Pac.  411.     See  also 

Cas.  1917A,  918n ;   Calloway  v.   Mc-  Cheda  v.  Bodkin,  173  Cal.  7,  158  Pac. 

Knight,  180  Mo.  App.  621,  163  S.  W.  1025 ;  Muir  v.  Morris,  80  Ore.  378, 

932.  154  Pac.  117,  157  Pac.  785;  Erfurth 

V  Storey  v.  Storey,  214  Fed.  973;  v.  Erfurth,  90  Wash.  521,   156  Pac. 

Blizzard  Bros.  v.  Growers'  Canning  523. 

Co.  (Iowa),  148  N.  W.  973;  Camp-  *»  Brosseau  v.  Jacobs  Pharmacy 
bell  v.  Haydcn.  181  Mo.  App.  681.  Co.  (Ga.),  93  S.  E.  293;  Muir  v. 
168  S.  W.  363;  Oak  Ridge  Co.  v.  Morris,  80  Ore.  378.  154  Pac.  117.  157 
Toole,  82  N.  J.  Eq.  541,  88  Atl.  827 ;  Pac.  785.  See  also  Sternberg  v.  True- 
Rushing  V.  Citizens'  Nat.  Bank  (Tex.  blood  (Ark.),  186  S.  W.  836;  Harding 
Gv.  App.),  162  S.  W.  460.  See  also  v.  Robinson  (Cal),  166  Pac.  808; 
Arizona  (Copper  Estate  v.  Watts,  237  Tatum  v.  Orange  &c.  R.  Co.  (Tex. 
Fed.  585.  Civ.  App.),  198  S.  W.  348. 
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§  1643.  One  contract  as  consideration  for  another. — WsLut 
or  failure  of  consideration  may  be  shown  by  parol,  in  a  proper 
case,  and  where  a  parol  agreement  is  the  consideration  for  a  writ- 
ten contract  or  induces  it  and  forms  part  of  the  consideration, 
such  agreement  may  usually  be  shown  even  though  it  might  oth- 
erwise be  considered  inadmissible  as  varying  a  written  contract.** 
Thus,  in  the  case  of  a  contract  to  install  a  telegraph  signal  and 
fire  alarm  box,  where  the  contract  disclosed  the  services  to  be  per- 
formed by  the  telegraph  signal  but  was  silent  as  to  the  services  to 
be  performed  with  reference  to  the  fire  alarm  box,  except  to  in- 
stall it,  parol  evidence  was  held  admissible  to  show  that,  as  an 
additional  consideration,  the  party  installing  it,  upon  receipt  of 
a  fire  alarm  at  its  central  office,  was  to  transmit  the  alarm  by 
gongs.*' 

§1644.     Bills  of  lading.*^ 

• 

§  1645.  Evidence  to  connect  different  writings. — The  pa- 
rol evidence  rule  of  exclusion  does  not  prevent  the  admission  of 
letters  in  negotiation  or  oral  evidence  to  connect  different  writ- 
ings and  thus  show%  in  a  proper  case,  that,  together,  they  consti- 
tuted the  contract.*^ 


§  1646.  Resulting  trust.— Parol  evidence  is  admissible,  in 
a  proper  case,  to  establish  a  resulting  trust.*® 

§  1647.  Showing  deed  to  be  a  mortgage, — ^A  deed,  though 
absolute  on  its  face,  may  be  shown  by  parol  evidence  to  be  a 
mortgage.*®    This  rule  prevails  in  nearly  every  jurisdiction,  al- 

**  Coffman  v.  Malone,  98  Nebr.  819,  Title  Guaranty  &c.  Co.  v.  Lippincott, 

154  N.  W.  726,  L.  R.  A.  1917B,  258n;  252  Pa.  112,  97  Atl.  201. 

Locke  V.  Murdoch.  20  N.  Mex.  522,  *8  Home   Land   &c.   Co.   v.   Routh, 

151  Pac.  298,  L.  R.  A.  1917B,  267n;  123  Ark.  360,   185   S.   W.  467,  Ann. 

Colvin  V.  Goff,  82  Ore.  314,  161  Pac.  Cas.  1917C,  1142n;  Mcintosh  v.  Hunt, 

568,  L.  R.  A.  1917C,  300n;  De  Rue  29  Cal.  App.  779,  157  Pac.  839,  842; 

V.  Mcintosh,  26  S.  Dak.  42,  127  N.  W.  Hayden  v.  Dannenberg,  42  Okla.  776, 

532.     See   also    Excelsior    Sav.    &c.  143  Pac.  859,  Ann.  Cas.  1916D,  1191n 

Assn.  V.  Fox,  253  Pa.  257,  98  Atl.  593,  (but  it  must  be  clear  and  decisive). 

83  Cent.  L.  J.  281,  and  note.  See  also  Richards  v.  Wilson  (Ind.), 

*5  Missouri  Dist.  Tel.  Co.  v.  Mor-  112  N.  E.  780. 

ris  &  Co.,  243  Fed.  481.  *9  Grumner  v.  Price,  101  Aide.  611. 

*6  Post  §  3156.  143  S.  W.  95 ;  Edwards  v.  Bond,  105 

*7  Hamilton  Iron  &c.  Co.  v.  Grove-  Ark.   314,   151   S.   W.  243;   Todd  v. 

land  Min.  Co.,  233  Fed.  388,  147  C.  C.  Todd,    164   Cal.   255,    128    Pac  413 ; 

A.   324;   Kimbro  v.  Wells,   112  Ark.  Capital  Lumber  Co.  v.  Saunders.  26 

126,  165  S.  W.  645  (or  to  show  that  Idaho  408,  143  Pac  1178;  CaldweU  v. 

they  were  not  executed  at  the  same  McGee,   162  111.  App.   171 ;  Ward  v. 

time  and  not  part  of  the  contract)  ;  Tuttle,  54  Ind.  App.  674,  102  N.  E. 
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though  there  are  a  few  in  which  it  is  somewhat  restricted  or  ob- 
tains only  in  equity.'® 

§  1648.  Dates. — Parol  evidence  as  to  the  true  date  of  an 
instrument  is  admissible  in  a  proper  case.°^ 

§  1649.  Illegality. — The  general  rule  excluding  parol  evi- 
dence does  not  prevent  the  admission  of  such  evidence  to  show 
that  the  written  agreement  is  illegal,  as  in  violation  of  a  statute, 
against  public  policy,  or  the  like." 

§§  1650,  1651.     Fraud  and  duress — Illustrative  cases. — It 

is  well  settled  that  parol  evidence  is  admissible  to  show  fraud  or 
duress.*'  Thus,  evidence  has  been  held  admissible  to  show  what 
was  said  in  procuring  the  writing  or  its  execution  in  order  to 
show  fraud  charged  in  regard  to  such  matter.**  And  such  fraud 
may  be  show^n  notwithstanding  the  instrument  provides  that  no 
conditions,  representations  or  agreement,  other  than  therein 
stated,  had  been  made,  or  should  be  binding.**  So,  evidence  of 
previous  promises  inconsistent  with  the  written  agreement  were 
held  admissible  where  fraudulent  conduct  was  alleged,  beginning 
with  representations  of  the  means  and  property  of  the  other 

405 ;  Irish  v.  Steeves,  154  Iowa  286,  .  72  So.  231 ;  Kuhn  v.  Buhl,  251  Pa.  348, 

134  N.  V^.  634 ;  McRobert  v.  Bridget.  96  Atl.  977,  Ann.  Cas.  1917D,  415n ; 

168  Iowa  28.  149  N.  W.  906;  Castillo  Ennis  v.   New  World   Life   Ins.   Co. 

V.  McBeath,  162  Ky.  382.  172  S.  W.  (Wash.),  165  Pac.  1091   (illegality  in 

669;  Crane  v.   Reed,   172  Mich.  642,  stock  subscription). 

138  N.  W.  223 ;  Baumgartner  v.  Cor-  53  Pollock  v.  Skelton,  15  Ga.  App. 

liss,  115  Minn.   11,   131   N.   W.  638;  1,  82  S.  E.  381.;  Griesa  v.  Thomas.  99 

PhilUps  V.  Jackson,  240  Mo.  310,  144  Kans.  335,  161  Pac.  670;  Outcalt  Ad- 

S.  W.  112;  Worley  v.  Carter,  30  Okla.  vertising  Co.  v.  Smalley  (Kans.),  168 

642.  121   Pac.  669;   Grover  v.  Haw-  Pac.  677;  Shallcross  Printing  &c.  Co. 

thome,  62  Ore.  11,  114  Pac.  472,  121  v.  Brown  (Mo.  App.),  185  S.  W.  745; 

Pac  808 ;  Bryan  v.  Boyd,  100  S.  Car.  Hillman  v.  Luzon  Cafe  Co.,  49  Mont. 

397,  84  S.  E.  992;  Niles  v.  Lee,  31  S.  180.  142  Pac.  641 :  Berrcndo  Irr.  &c. 

Dak.  234,    140   N.   W.   259;    Cox  v.  Co.  v.   Jacobs    (N.   Mex.),   168   Pac. 

Kearley  (Tex.  Civ.  App.),  175  S.  W.  483;    Parham    v.    Atlantic    Life    Ins. 

731 ;  Johnson  v.  Nat.  Bank,  65  Wash.  Co.,   104  S.   Car.  223,  88  S.   E.  470. 

261,  118  Pac.  21,  L.  R:  A.  1916B,  4n.  Compare  Interior  Warehouse  Co.  v. 

5<^See  elaborate  note  in  L.   R.  A.  Dunn,  80  Ore.  528,  157  Pac.  806. 

1916B,   18-610,    showing   the    rule   in  5*  Lake  Erie  Land  Co.  v.  Chilinski 

each  state   and   covering   the   entire  (Mich.),   163   N.   W.  929.     See   also 

subject  Nickle  v.   Reeder    (Okla.),    166  Pac. 

^'Erickson  v.  Robertson,  116  Minn.  895;  Heinman  v.  Old  Nat.  Bank,  157 

90,  133  N.  W.  164,  11  L.  R.  A.   (N.  Wis.  289,  147  N.  W.  360. 

S.)  1133n,  Ann.  Cas.  1913 A,  493,  and  ^°  Berrendo  Irr.  &c.  Co.  v.  Jacobs 

note.  (N.  Mex.),  168  Pac.  483;   Common- 

"  People's  Bank  &c.  Co.  v.  Floyd  wealth   Bonding  &c.   Co.    v.    Bomar 

fAla.),   75    So.   940;    Hindenlang   v.  (Tex.    Civ.    App.),    169   S.   W.    1060. 

Mahon.  225  Mass.-445,  114  N.  E.  684;  See  also  Hetrick  v.  Gerlingcr  Motor 

Mitchell  V.  Campbell,  111   Miss.  806,  Car  Co.,  84  Ore.   133,   164  Pac.  379. 
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party,  by  which  the  party  alleging  the  fraud  was  induced  to  enter 
into  the  written  agreement." 

§§  1652,  1653.  Mistake — ^Illustrative  cases. — Parol  evi- 
dence is  also  admissible  in  a  proper  case  to  show  mutual  mis- 
take.°^  So,  parol  evidence  has  been  admitted  to  show  that  the 
signature  to  a  bond  was  put  in  the  wrong  place  by  mistake,*^®  and 
that  there  was  a  mistake  in  inserting  a  certain  date  in ''an  instru- 
ment." 

§  1654.     Discharge— Performance — Waiver.*** 

§  1655.  Parol  evidence  to  aid  interpretation.** — It  has  al- 
ready been  shown  in  considering  the  subject  of  the  construction 
of  contracts  that  parol  as  well  as  other  extrinsic  evidence  is  often 
admissible  to  aid  in  the  construction  of  a  contract  where  it  is 
ambiguous.**  There  are  many  decisions  to  this  effect,"  and  the 
practical  construction  given  to  the  contract  by  the  parties  is 
usually  very  important  in  such  cases."  But,  as  a  general  rule, 
where  the  contract  is  not  ambiguous  or  of  doubtful  meaning  parol 
evidence  is  not  admissible  to  determine  its  constructidn.**  The 
rule  is  thus  stated  in  a  recent  case:  "It  is  a  cardinal  rule  of 
construction  (where  the  writing  is  not  ambiguous)  that  it  shall 
be  so  interpreted  as  to  carry  into  effect  the  intention  of  the 

6«  Tevis  V.  Ryan,  233  U.  S.  273,  58  v.  Western  Silo  Co.,  99  Kans.  309,  161 

L.  ed.  957,  34  Sup.  Ct.  481.  Pac  654;  McFarland  v.  Hiltsley  (S. 

"  Kansas  City  &c.  R.  Co.  V.  Smith-  Dak.),    166   N.   W.    141;    and   many 

son,  113  Ark.  305,  168  S.  W.  555;  Min-  other  cases  cited  in  §  1517  ante, 
ncapolis  Steel  &c.  Co.  v.  Schlansky,  100        «*  Butte    Water    Co.    v.    Butte,   48 

Kans.  562,  165  Pac  289  (and  to  show  Mont.  386,  138  Pac.  195;  Spande  v. 

what  the  contract  really   was,   in  a  Western     Life     &c.     Co.,     68     Ore. 

suit   for  its   reformation).    See  also  171,     136    Pac.     1189;     Douglass   v. 

note  in  L.  R.  A.  1916B,  38.  Morrisville,     89     Vt    201,     95     AtL 

«8  Craig   V.    Spencer    (Okla.),    156  810;     Gish     v.     Roanoke,     119     Va. 

Pac.  172.  519,  89  S.  E.  970;  ante  S  1537.    Evi- 

fi^Breitzke  v.  Tucker    (Ark.),   196  dence  of  the  construction  placed  on 

S.  W.  462.  a  written  contract  by  the  parties,  when 

«o  Post  §  1861.     See  also  Jones  v.  competent,  is  valuable  in  aiding  to  as- 
Little  (Ark.),  194  S.  W.  229.  certain  the  intention  of  such  parties, 

«i  [Main  section  quoted  in  McDon-  but  its  use  is  limited  to  ascertaining 

aid  V.   Mezon    (N.   Mex.),   168  Pac  such  intention,  and  it  can  not  be  used 

1069,  1072.1  to  force  a  new  and  different  meaning 

02 Ante  §§   1517-1519.  into   the   contract:     Sholl    Bros.    v. 

M  Mobile  County  v.  Linch   (Ala.),  Peoria  &c.  R.  Co.,  196  III.  App.  306. 
73  So.  423 ;  New  Brantner  &c.  Ditch        «»  Ross  v.  Savage,  66  Fla.  106.  63 

Co.  V.  Kramer,  57  Colo.  218,  141  Pac.  So.  148 ;  Keinath  v.  Reed,  18  N.  Mex. 

498,   Ann.   Cas.    1916B,    1225n;    New  358,  137  Pac  841;  Morganton  Mfg. 

Idea  Arc  Light  C3o.  v.   G.   C.  Ren-  &c.  Co.  v,  Anderson,  165  N.  Car.  285, 

neker  Co.,  195  III.  App.  290;  Royer  81  S.  E.  418,  Ann.  (^s,  1916A,  763n. 
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PAROL   EVIDENCE 


[§    1660 


parties  as  expressed  by  the  writings.  If  the  language  or  any  por- 
tion thereof  is  ambiguous  or  of  uncertain  meaning  or  application, 
parol  evidence  may  be  heard,  not  to  vary  or  contradict  the  writ- 
ings, but  to  ascertain  the  sense  in  which  the  language  was  used 
and  its  application  to  the  subject-matter  of  the  contract,  to  arrive 
at  the  true  intention  of  the  parties  at  the  time  the  contract  was  en- 
tered into.  In  ascertaining  such  intention  the  court  will,  if  nec- 
essary, consider  the  relation  and  situation  of  the  parties,  the 
character  of  the  transaction,  and  all  the  surrotmdings  and  condi- 
tions attending  the  execution  of  the  contract."** 

§§  1656-1658.  Patent  and  latent  ambiguity. — ^There  is  per- 
haps little  value  in  the  distinction  made  between  patent  and  latent 
ambiguities,  and,  in  some  instances,  courts. have  been  misled  by 
attempting  to  draw  it  and  apply  a  different  rule  to  each,  but  in 
one  class  of  cases,  where  there  is  a  latent  ambiguity  known  as 
equivocation,  evidence  of  the  intent  may  be  admitted  where  it 
would  not  otherwise  be  admissible,  and  it  is  often  said  that  oral 
evidence  is  admissible  to  fit  a  description  to  the  subject-matter 

where  the  ambiguity  is  latent.*^ 

« 

§§  1659»  1660.  Identification  of  subject-matter — Illustra- 
tive cases. — When  there  is  ambiguity  as  to  the  subject-mat- 
ter of  a  contract,  parol  evidence  is  usually  admissible  to  identify 
it.**  As  shown  in  the  authorities  cited,  this  rule  is  frequently 
applied  to  ambiguous  descriptions  of  land  or  personal  property. 
It  is  also  applicable  so  as  to  permit  oral  evidence  of  a  payment  or 
a  claim,  or  the  like,  referred  to  in  the  contract.' 
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••Robbins  v.  Brazil  Syndicate  &c. 
Co.  (Ind.  App.),  114  N.  E.  707,  709 
(holding  evidence  of  previous  course 
of  dealing  and  agreements  between 
the  parties,  their  situation  and  the 
drcumstances  under  which  the  con- 
tract was  made,  admissible  to  show 
the  meaning  and  application  of  phrase 
"same  as  last"). 

8^ Reynolds  v.  Trawick  (Ala.),  72 
So.  378 ;  Speed  v.  Perry,  167  N.  Car. 
122,  83  S.  E.  176;  Snider  v.  Robin- 
son (W.  Va.),  88  S.  E.  599.  See  also 
Ault  V.  Clark  (Ind.  App.),  112  N.  E. 
843.  Sec  as  to  what  is  a  latent  am- 
biguity and  when  there  is  no  latent 
ambiguity:  Diffie  v.  White  (Tex. 
Civ.  App.),  184  S.  W.  1065;  Paxton 
V.  Bcnedum  &c  Oil  Co.  (W.  Va.),  94 


S.  E.  472.  As  to  what  is  a  patent  am- 
biguity, see:  San  Antonio  Life  Ins. 
Co.  v.  Griffith  (Tex.  Civ.  App.),  185 
S.  W.  335. 

'es  In  re  Silver,  208  Fed.  797;  Vose 
V.  United  States  &c.  Products  Co., 
216  Fed.  775  (to  identify  a  patent)  ; 
Joyce  V.  Tomasini  (CaL).  142  Pac, 
67  (to  identify  land) ;  State  Sav.  &c. 
Co.  V.  Matz,  26  Colo.  App.  511,  143 
Pac  1039  (same)  ;  Ault  v.  Clark  (Ind. 
App.),  112  N.  E.  843 ;  Mylins  v.  Raine 
&c.  Lumber  Co.,  7Z  W.  Va.  674,  81 
S.  E,  823  (price,  character  and  value 
of  land,  etc.,  admitted  to  identify  it). 
But  compare  Denison  &c.  Dry  Goods 
To.  V.  Hill,  135  Tenn.  60,  185  S.  W. 
723. 
«^'  Keene  v.  iEtna  Life  Ins.  Co.,  213 
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§    1661]  CONTRACTS  [1    Supp. 

§  1661,  Meaning  of  words^— Generally. — Parol  evidence  is 
not  ordinarily  admissible  to  explain  or  contradict  words  that  have 
a  well-known  meaning  and  do  not  appear  to  be  ambiguous  or  used 
in  a  different  sense.''**  But  such  evidence  is  usually  admissible  to 
explain  where  there  is  an  apparent  ambiguity  caused  by  the 
subject-matter  or  particular  connection  in  which  the  words  are 
used  or  the  like.^*  Where  a  contract  provided  that  money  was  to 
be  returned  if  a  "store"  was  not  established  by  a  certain  corpora- 
tion, evidence  was  held  admissible  to  show  the  meaning  of  the 
word  "store."^^  So,  parol  evidence  has  been  held  admissible  to 
show  that  a  written  warranty  of  a  machine  "under  normal  con- 
ditions" referred  to  normal  conditions  inside  of  a  mine  and  not 
outside.^* 

§  1663.  Usage  and  custom. — Parol  evidence  of  a  usage  or 
custom  is  also  admissible  in  a  proper  case  to  explain  the  meaning 
of  terms  controlled  thereby  or  ^id  the  court  in  the  interpretation 
of  the  contract/* 

§  1664.  Identification  of  parties. — Another  common  use  of 
parol  evidence  is  to  identify  parties,  and  it  is  well  settled  that 
such  evidence  is  admissible  in  a  proper  case  for  that  purpose." 
Parol  evidence  has  also  been  held  admissible,  as  between  the  orig- 
inal parties,  to  show  in  what  capacity  the  signers  executed  the  in- 
strument and  to  show  the  parties  bound/® 

Fed.  893;  Blizzard  Bros.  v.  Growers  '^Devine   v.    George    (Colo.),   166 

Canning  Co.  (Iowa),  148  N.  W.  973  Pac.  242. 

(to  show  certain  claim  not  included  ^*  Westinghouse   Elec   &c    Co.   v. 

in  check  for  settlement  of  account).  Greenville  Coal  Co.,  169  Ky.  280,  183 

See    also    Hartley   v.    Werner    (Mo.  S.  W.  901. 

App.),   196  S.  W.  1072;  State  Agri-  74VV.  T.  Smith  Lumber  Co.  v.  Jcr- 

cultural   &c.    Soc.  v.   Taylor,   104  S.  nigan,  185  Ala.  125,  64  So.  300,  Ann. 

Car.  167,  88  S.  E.  372.  Cas.  1916C,  654,  and  note;  Folley  & 

^<*  Burge  V.  Albany  Nurseries  (Cal),  Co.  v.  Smith,  103  S.  Car.  445,  88  S.  E. 

168    Pac.    343;    Wilmarth    v.    Pacific  24;  post  §  1705. 

Mut.  Life  Ins.  Co.,  168  Cal.  536,  143  ^^  Cincinnati   &c.   R.   Co.  v.   Luke, 

Pac.  780,  Ann.  Cas.  1915B,  1120n.  See  169  Ky.  560,  184  S.  W.  1132,  171  Ky. 

also  Valentine  v.   Shepherd   (Ariz.),  50,  186  S.  W.  875;  Gardner  v.  Den- 

168  Pac.  643.  ison,  217  Mass.  492,  105  N.  E.  359,  51 

"  Orvis  V.  British-American  Cotton  L.    R.    A.    (N.    S.)    1108n;    Ellis   v. 

Co.,  242  Fed.  835 ;  W.  T.  Smith  Lum-  Stone,  21  N.  Mex.  730,  158  Pac.  480. 

ber  Co.  v.  Jernigan,  185  Ala.  125,  64  L.    R.    A.    1916F,    1228;    First   State 

So.  300,  Ann.  Cas.  1916C,  654;  Davis  Bank  v.  Power  (Tex.  Civ.  App.),  166 

V.   Martin   Stave  Co.,   113  Ark.  325,  S.  W.  382;  Sutherland  v:  Gent  116 

168  S.  W.  553;  Bronson  v.  Wilson,  Va.  783,  82  S.  E.  713.     But  see  Reif 

186  111.  App.  69;  Globe  &c  F.  Ins.  v.   Commercial  Cabinet  Co.,   185  III 

Co.  V.  Hamilton  (Ind.  App.),  116  N.  App.  577. 

E.  597;   Butcher  v.  Smith  (Tex.  Civ.  ^e  w.  C.  Dean  Jewelry  Co.  v.  Storm 

App.),  195  S.  W.  1180.  (Okla.),  166  Pac.  1046. 
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§  1665.  Abbreviations,  technical  trade  and  local  terms. — 
Parol  evidence  is  usually  admissible  to  explain  abbreviations,  at 
least  when  uncommon  and  not  generally  understood.^^  So,  tech- 
nical terms  of  science  or  art  and  of  trade  may  usually  be  ex- 
plained by  parol  evidence,^*  and  even  local  terms  having  a  well- 
defined  local  meaning  may  be  explained  when  used  in  a  written 
contract  with  reference  to  their  use  and  meaning  in  such  local- 
ity." Thus,  parol  evidence  has  been  held  admissible  to  show  that 
figures  in  the  weight  column  of  a  bill  of  lading  were  trade  abbre- 
viations,*® and  so  has  evidence  of  an  established  trade  meaning 
to  the  effect  that  "winter  wheat  bran"  contains  screenings/^ 

"Pittsburg  Steel  Co.  v.  Cottengin  M.  Roylance  Co.  v.  Descalzi,  243  Pa. 

(Mo.  App.),  165  S.  W.  391;  Banner  180,  90  Atl.  55;  Southern  Gas  &c.  Co. 

Lumber  Co.  v.  Robson,  182  Mo.  App.  v.  Adams  (Tex.  Civ.  App.),  169  S.  W. 

611,  168  S.  W.  244.  1143;  Berry  v.  Wadhams  Oil  Co.,  156 

•«  Davis  V.  Martin  Stave  Co..  113  Wis.  588,  146  N.  W.  783. 

Ark.  325,  168  S.  W.  553 ;  Wilkes  v.  ^9  w.  T.  Smith  Lumber  Co.  v.  Jer- 

Stacy,  113  Ark,  556,  169  S.  W.  796  nigan,  185  Ala.  125,  64  So.  300.  Ann. 

(meaning    of    "furnishing    trade") ;  Cas.   1916C,  654,  arid  note    ("timber 

^^ew  Brantner   Extension   Ditch   Co.  suitable     for    sawlogs**) ;     Corey    v. 

V.  Kramer.   57   Colo.   218,    141    Pac  Struve,   16  Cal.  App.  310,   116  Pac. 

498.  Ann.  Cas.  1916B,  1225,  and  note;  975  ("crop  of  beets")  ;  Toledo  &c.  R. 

American  Heating  &c.  Corp.  v.  Sal-  Co.  v.  East  St  Louis  &c.  R.  Co.,  197 

mon  &  Co.,  195  111.  App.  297 ;  Becker  111.  App.  230. 

V.  Churdan,  175  Iowa  159,  157  N.  W.  8®  Lampert  Lumber  Co.  v.   Minne- 

221;  W.  T.  Tilden  Co.  v.  Denesten  apolis  &c.  R.  Co.,  127  Minn.  195,  149 

Hair  Co..  216  Mass.  330,  103  N.  E.  N.  W.  133. 

916;  Neal  v.  Camden  Ferry  Co.,  166  "Walker    v.    Gateway    Mill    Co. 

N.  Car.  563,  82  S.  E.  878;  William  (Va.),  92  S.  E.  826. 
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CHAPTER  XXXVIII 


CUSTOMS  AND  USAGES 

§§  1677-1695,  Requisites  of  a  valid  'custom  or  usage — 
Reasonableness  —  Generality  and  uniformity  —  Antiquity  — 
Legality. — A  custom  or  usage  can  not  be  shown  where  there 
is  no  proof  that  it  was  general  or  well  established  or  that  a  party 
knew  of  it  or  ought  to  have  known  it.^  When  the  manufacture  of 
gasoline  from  waste  gas  was  in  its  infancy  it  was  held  that  evi- 
dence as  to  the  custom  by  which  a  conveyance  of  waste  gas 
should  be  construed  was  inadmissible.*  A  custom  can  not  change 
the  positive  law,  and  it  is  not  admissible  to  show  that  it  was  the 
custom  for  one  making  sales  to  sign  the  name  of  the  other  party 
and  bind  the  latter  thereby.* 

§§  1696-1702.  Knowledge  of  custom  or  usage  essential — 
Presumption  of  knowledge. — A  custom  or  usage,  to  be  con- 
sidered, must  ordinarily  be  notorious  and  well  established  or 
actually  known  to  the  parties;*  and  a  usagie  of  trade,  although 
general,  can  not  be  presumed  to  have  been  in  contemplation  of 

1  Smuckler  v.  Di  Napoli,  62  Pa.  So  evidence  of  a  custom  among  motor 
Super.  Ct.  570;  Zartner  v.  George,  car  manufacturers  of  using  such 
156  Wis.  131,  145  N.  W.  971,  52  L.  terms  as  "agents"  and  "commissions" 
R.  A.  (N.  S.)  129.  See  also  Cal-  in  a  sense  opposite  to  their  legal  and 
houn  V.  Ainsworth,  118  Ark.  316,  176  generally  understood  meaning  is  in- 
S.  W.  316,  L.  R.  A.  1915E,  395;  Estes  admissible:  Renick  v.  Brooke  (Mo. 
V.  Local  Union,  90  Conn.  426,  97  Atl.  App.),  190  S.  W.  641.  And  where  a 
326;  Stevens  v.  Wisconsin  Farm  &c.  sale  contract  expressly  gave  the  buyer 
Co.,  124  Minn.  421,  145  N.  W.  173.  the  right  to  have  each  shipment  an- 
It  must  also  be  reasonable:  Mutual  alyzed  before  accepting  it,  evidence 
&c.  Brewing  Co.  v.  Dithrich,  54  Pa.  of  a  trade  custom,  that  such  provision 
Super.  Ct.  560.  See  also  Fleisher  v.  would  not  prevent  the  title  from  pass- 
Abbott,  222  Fed.  211,  137  C.  C.  A.  ing,  was  held  inadmissible :  Agri  Mfg. 
525  (a  custom  of  wool  trade  held  Co.  v.  Atlantic  Fertilizer  Co.,  129  Md. 
reasonable).  A  custom,  to  be  con-  42,  98  Atl.  365.  See  also  Exchange 
sidered  as  part  of  a  contract,  must  Nat  Bank  v.  Little,  111  Ark. 
be  reasonable,  uniform,  well  settled,  263,  164  S.  W.  731 ;  Comstock  v.  Lari- 
not  opposed  to  law,  and  not  in  con-  mer  &c.  Reservoir  Co.,  58  Colo.  186, 
tradiction  of  the  terms  of  the  con-  145  Pac.  700,  Ann.  Cas.  1916A,  416n; 
tract:  Kennedy  v.  Perkins  &c.  Co.,  Northwestern  Nat.  Ins.  Co.  v.  South- 
154  N.  Y.  S.  101.  em   States  &c  Co.    (Ga.  App.),  93 

2  Bubb  V.  Parker  &c  Oil  Co.,  252  S.  E.  157. 

Pa.  26,  97  Atl.  114.  *  Middleton  v.  Western  Union  Tel. 

3Happ  Bros.  Co.  v.  Hunter  Mfg.    Co.  (Ala.),  72  So.  548;  Lynch  v.  Bc- 

&c.   Co.,   145   Ga.  836,  90  S.  E.  61.    kins  Van  &c  Co.,  31  CaL  App.  68,  159 
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the  parties  unless  it  is  actually  known  to  them  or  is  so  well  estab- 
lished or  has  existed  so  long  that  knowledge  on  their  part  may 
reasonably  be  presumed.*  But  one  making  a  contract  in  the  ordi- 
nary course  of  business  is  ordinarily  presumed  to  have  done  so 
with  knowledge  of  and  reference  to  any  general  usage  or  custom 
of  such  business.^ 

§§  1705-1708.  Custom  or  usage  to  explain — Construction 
of  words — Unusual  and  technical  words. — Where  the  con- 
tract is  clear,  certain,  and  tmambiguous,  the  general  rule  is  that 
evidence  of  usage  or  custom  is  inadmissible  to  vary  the  contract 
or  show  a  different  intention.^  But,  as  already  shown,  such  evi- 
dence is  admissible  in  case  of  ambiguity  or  uncertainty  to  explain 
and,  in  some  instances,  even  where  iu  one  sense  there  is  no  ambi- 
guity apparent  on  the  face  of  the  writing.  ^Evidence  of  the  mean- 
ing of  trade  terms  and  the  like  used  therein  and  established  by 
custom  or  usage  in  regard  to  the  matter  to  which  the  contract  re- 
lates may  be  necessary  and  admissible  in  order  to  properly  apply 
expressions  in  the  writing  to  the  subject-matter.* 

§  1709.    Contract  not   created   by   custom   or  usage.— 

Although  general  usage  may  be  shown  to  remove  ambiguities  and 
uncertainties,  it  can  not  be  shown  and  employed  for  the  purpose 
of  destroying,  contradicting,  or  modifying  what  is  manifest,  nor 
to  make  a  contract  where  there  is  none.* 

Pac  822;  Estes  ▼.  Local  Union  &c.,  Pabst    Brewing   Co.   v.    E.    Clemens 

90  Conn.  426,  97  Atl  326 ;  Smuckler  Horst  Co.,  229  Fed.  913,  144  C.  C 

V.  Di  Napoli,  62  Pa.  Super.  Ct.  570.  A.    195;    Cargill   Commission   Co.   v. 

Sec  also  Hall  v.  Paine.  224  Mass.  62,  Mowery,  99  Kans.  389,  161  Pac  634, 

112  N.  E.  153,  L.  R.  A.  1917C,  737n ;  162  Pac.  313. 

American  Sav.  &c  Co.  v.  Dennis,  90  ®Antc  §§  1663,  1665.    See  also  W. 

Wash.  547,  156  Pac.  559.  T.  Smith  Lumber  Co.  v.  Jernigan,  185 

*  Cole  Motor  Car  Co.  v.  Tebault,  Ala.  125,  64  So.  300,  Ann.  Cas.  1916C. 

196  Ala.  282,  72  So.  21.  654,  and  note;   People  v.  Traves.  188 

•Toledo  &c  R.  Co.  v.  East  St  Wich.  415,  154  N.  W.  120.  In  a  con- 
Louis  &c.  R.  Co.,  197  111.  App.  230;  tract  for  installing  a  heating  plant  a 
Miller  V.  Great  Western  Commission  provision  calling  for  a  certain  part  of 
Co.,  98  Nebr.  392,  152  N.  W.  787.  the   contract   price    "when    steam    is 

'McDowell   V.    Bowles   &c.    Grain  turned  on  plant"  is  to  be  construed 

Co.,  177  Iowa  744,   157  N.   W.   173 ;  in  accordance  with  the  meaning  given 

Fidelity  &c.    Co.    V.    Callahan    Bros.,  to  the  term  by  the  trade:    American 

58  Kans.  547,  158  Pac  658 ;  Interior  Heating  &c.  Corp.  v.  William  E.  Salo- 

Warehouse  Co.  v.  Dunn,  80  Ore.  528,  mon  &  Co.,  195  111.  App.  297;  Ara- 

157  Pac  806;  Chicago  &c.  R.  Co.  v.  dalou  v.  New  York  &c.  R.  Co.,  2.i5 

Pavillard    (Tex.   Civ.   App.),    187   S.  Mass.  235,  114  N.  E.  297. 

W.  998;    Wilkins    v.    Kessinger,    90  °  Great  Lakes  Coal  &c.  Co.  v.  Seit- 

Wash.  447,  156  Pac  389.     See  also  lur  Transit  Co.,  220  Fed.  28,  i:6  C. 

285 


§    1710]  CONTRACTS  [1    Supp. 

§  1710.     Incorporation  of  custom  or  usage  in  contract. — 

Known  usages  of  a  trade  or  business  are  generally  presumed  to 
enter  into  and  form  part  of  a  contract  made  with  respect 
thereto/® 

§  1713.  Express  contract  can  not  be  varied  or  contra- 
dicted by  custom  or  usage. — An  express  contract,  clearly  and 
positively^ showing  the  intention  of  the  parties,  can  not  be  varied 
or  contradicted  by  evidence  of  a  custom  or  usage/^  A  custom 
may  control  the  mode  of  performance,  but  it  can  not  change  the 
intrinsic  character  of  a  contract." 

§  1716.    Exclusion  of  custom  or  usage  by  express  contract. 

— Where  an  express  provision  of  a  contract  precludes  a  custom 
from  being  a  part  of  it,  such  custom  can  not  be  shown  by  parol 
and  thus  made  part  of  the  contract." 

§  1717.  Implied  exclusion  of  custom. — A  usage  or  custom 
can  not,  by  implication,  nullify  the  express  terms  of  a  contract," 
and  evidence  of  a  custom  is  not  admissible,  under  the  guise  of 
explaining  a  contract,  to  ingraft  on  it  a  new  provision  and  alter 
its  intrinsic  character." 

§§  1721,  1722.  Custom  or  usage  to  explain  matters  on 
'  which  contract  is  silent — ^Adding  to  terms  of  contract — Illus- 
trative cases. — Where  a  contract  is  silent  as  to  some  matter 
or  phase  of  the  transaction  and  it  may  well  be  presumed  that  such 
matter  was  intended  to  be  controlled  by  a  custom  or  usage  of  the 
trade,  especially  where  it  relates  to  the  mode  of  performance, 
parol  evidence  of  such  custom  or  usage  is  admissible  in  a  proper 

C.  A.   110;   State  v.   Public  Service  Ore.  528,  157  Pac  806;  Chicago  &c 

Commission,  269  Mo.  63,  189  S.  W.  R.  Co.  v.  Pavillard  (Tex.  Civ.  App.)f 

377.  187  S.  W.  998;  State  v.  Park  (Wis.), 

loFriedheim  v.   Walter  H.  Hildic  165  N.  W.  289.     Where  there  is  a 

Co.,  104  S.  Car.  378,  89  S.  £.  358;  sale  with  express  agreement,  a  cus- 

Burden   v.   Woodside   Cotton    Mills,  tom    amon^   dealers   as   to    methods 

104  S.  Car.  435,  89  S.  E.  474.     See  of  conducting  sales  and  as  to  giving 

also  Miller  v.  Great  Western  Com-  warranties  is  immaterial:    Leitner  v, 

mission  Co.  (Nebr.),  152  N.  W.  787;  Thayer.  24  Wyo.  378,  159  Pac  1084. 

Sutherland  &  Co.  v.  Gibson,  117  Va.  i*  Scott's   Exr.  v.   Chesterton,  117 

840,  86  S.  E.  108.  Va.  584,  85  S.  E.  502. 

11  Levy  V.   Hoffman,  235  Fed.  46^  "  Cartersville  Grocery  Co.  v.  Row- 

148    C.    C.    A.    540;    McDowell    v.  land,  17  Ga.  App.  42,  86  S.  E.  402; 

Bowles  &c.  Grain  Co.,  177  Iowa  744,  Davidson  v.  Zorger,  181  111.  App.  113. 

157  N.  W.   173 ;   Gooch   v.  Coleman  "  Middleton  v.  Western  Union  TeL 

(N.  Mex.),  159  Pac.  945;  Bernard  v.  Co.  (Ala.),  72  So.  548. 

Houser,  68  Ore.  240,   137  Pac.  227;  "Scott's  Exr.  v.  Chesterman,  117 

Interior  Warehouse  Co.  v.  Dunn,  80  Va.  584,  85  S.  E.  502. 
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case."  Thus,  in. case  of  a  general  contract  of  employment  fixing 
no  time  for  its  continuance,  evidence  of  a  well-known  custom  as 
to  the  period  of  such  employments  to  terminate  them  on  two 
weeks'  notice,  or  the  like,  has  been  held  admissible.^^  And  a  local 
custom  regulating  the  delivery  of  goods  by  a  carrier  and  notice  to 
the  shipper  has  been  held  to  form  part  of  the  contract  of  ship- 
ment." But  where  the  law  implies  a  certain  element  as  part  of  the 
contract,  as,  for  instance,  that  delivery  of  goods  ordered  without 
specifying  the  time  shall  be  made  within  a  reasonable  time,  it  is 
held  that  this  can  not  be  varied  or  contradicted  by  proof  of  an 
oral  agreement  or  understanding  to  the  contrary." 

§  1723.  Usage  to  explain  meaning  of  unambiguous  terms 
having  a  peculiar  meaning. — A  word  or  phrase  which  is  unam- 
biguous in  itself  and  according  to  its  ordinary  meaning,  may 
be  rendered  ambiguous  by  the  context  or  connection  in  which  it  is 
used,  so  as  to  admit  parol  evidence;  and  where  the  contract  is 
made  with  reference  to  a  trade  custom  or  even  a  local  usage  in 
which  such  word  or  phrase  has  a  peculiar  meaning,  evidence 
thereof  is  admissible.*^ 

§  1725.    Warranty  may  not  be  added.'* 

"Nagel  V.  Meier  (Iowa),  155  N.  132,    158   N.   Y.    S.   271.     See   also 

W.  813;  BaiTie  v.  Quinby,  206  Mass.  Behnke  v.  Turnverein  Einigkeit,  180 

259,  92  N.  E.  451;  De  Carlton  v.  Gla-  111.  App.  319;  George  v.  Davies,  2  L. 

scr.  172  App.  Div.  132,  158  N.  Y.  S.  R.  (1911)  K.  B.  445,  80  L.  J.  K.  B. 

271;  Folley  &  Co.  v.  Smith,  103  S.  924.     But  compare  Bowcn  v.  Chenoa 

Car.  445.  88  S.  E.  24  (added  term  as  &c.  Coal  Co.,  168  Ky.  588,  182  S.  W. 

to  custom  in  regard  to  inspection  ad-  635. 

missible).    See  also  Strong  v.  Ringle,  "  South-Deerfield    Storage    Co.    v. 

96  Kans.  573,  152  Pac  631 ;  First  Nat  New  York  &c.  R.  Co.,  222  Mass.  535, 

Bank  v.   Hogg-Harris   Lumber   Co.,  Ill  N.  E.  367. 

181  IlL  App.  220.  Where  an  agree-  *•  Cameron  Coal  &c.  Co.  v.  Univer- 
mcnt  to  pay  a  broker  a  commission  sal  Metal  Co.,  26  Okla.  615,  110  Pac. 
was  silent  as  to  commission  to  be  720,  31  L.  R.  A.  (N.  S.)  618.  and 
paid,  it  was  implied  that  rate  should  note.  Sec  also  Ackcrlind  v.  United 
be  such  as  was  usually  and  customa-  States,  49  Ct.  CI.  635. 
rily  paid  for  such  services  in  such  *®  W.  T.  Smith  Lumber  Co.  v.  Jer- 
business  at  that  place:  Godefroy  nigan,  185  Ala.  125,  64  So.  300,  Ann. 
V.  Hupp,  93  Wash.  371,  160  Pac.  1056.  Cas.  1916C,  654,  and  note ;  Corey  v. 
But  in  construing  an  express  contract  Struve,  16  Cal.  App.  310,  116  Pac. 
of  employment  as  manager  of  a  cer-  975;  Wood  v.  Allen,  111  Iowa  97,  82 
tain  business,  it  has  been  held  that  a  N.  W.  451.  See  also  Hoerger  v.  Sid- 
custom  of  cmpIo3rment  by  the  season  way  Mercantile  Co.,  183  Ind.  610,  109 
in  such  trade  will  not  be  considered :  N.  E.  770 ;  Nolin  Milling  Co.  v.  White 
ntmning  v.  Lcdercr,  164  Wis.  399,  160  Grocery  Co.,  168  Ky.  417,  182  S.  W. 
><.  W.  159.  191;   Asbury  v.  E-vans   (Mo.  App.), 

"Arkadelphia  Lumber  Co.  v.  As-  182  S.  W.  785. 

man,  85  Ark.  568,   107  S.  W.   1171;  ^^  See  post  §  50(J7. 
Dc  Carlton  v.  Glaser,  172  App.  Div. 
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§  1729.  Effect  of  custom  on  liability  of  connecting  car- 
riers.— In  an  action  by  the  initial  carrier  under  the  Interstate 
Commerce  Act  as  amended,  to  recover  from  connecting  carriers 
the  amount  the  initial  carrier  had  paid  shippers  for  loss  of  prop- 
erty, a  local  custom  of  the  connecting  carriers  as  to  delivery,  un- 
known to  the  initial  carrier,  is  not  binding  upon  it.** 

§  1730.  Custom  as  to  delivery  of  goods  to  carrier. — Parol 
evidence  is  admissible  in  a  proper  case  to  show  a  usage  to  receive 
goods  at  a  particular  place  other  than  an  established  station  and 
delivery  at  such  place  in  accordance  with  such  usage.*^ 

§  1731.  Usage  as  to  capacity  of  cars. — Parol  evidence  is 
admissible  to  show  the  maximum  and  minimum  weight  of  a 
"carload**  of  cotton  seed,  and  the  term  may  ^be  construed  by  the 
custom  of  trade.** 

§§  1732,  1733.  Custom  and  usage  as  to  delivery  by  car- 
rier— Carrier  by  water. — Evidence  of  a  custom  or  usage  is 
often  admissible  to  show  the  time,  place,  or  manner  of  dehvery 
of  goods  by  carriers,  and  in  case  of  carriers  by  water  the  custom 
or  usage  of  the  port  is  frequently  controlling.*" 

§§  1735,  1736.  Custom  as  to  baggage. — Custom  or  usage 
in  regard  to  delivery  and  carriage  of  baggage  is  also  sometimes 
controlling  and  evidence  thereof  admissible  in  a  proper  case,  but 
a  general  custom  or  usage  of  a  transfer  company  to  carry  only 
passengers  and  not  baggage  is  inadmissible  or  immaterial  where 
in  the  particular  case  it  agreed  and  undertook  to  carry  it  for  a 
valuable  consideration.***  So  testimony  of  one  who  transfers  bag- 
gage to  a  railway  station  that  it  was  his  custom  to  deposit  hand 
baggage  on  the  platform  outside  the  building  is  insufficient  to 
show  a  custom  of  the  railroad  company  to  receive  it  there  so  as 
to  relieve  the  transfer  man  from  liability  for  its  loss.*^ 

§§  1742,  1743.  Powers  of  president  and  other  officers  of 
corporation  as  affected  by  custom  or  usage. — The  president 
and  other  officers  of  a  corporation  usually  have  such  powers  and 

"Hill  Steamboat  Line  v.  Panama  25 Post  §§  3262,  3265,  3270. 

R.  Co.,  97  Misc.  22,  160  N.  Y.  S.  1103.  20  city  Transfer  Co.  v.  Draper,  115 

28  Post  §  3142.  Ga.  954,  45  S.  E.  221. 

«*  Ward  V.  Cotton  Seed  &c.  Co.,  193  "  Alexander  v.  McNally,  112  Mo. 

Ala.   101,  69  So.  514 ;   Thompson  v.  App.  563,  87  S.  W.  1. 
Strong  (Ala,),  74  So.  34. 
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authority  as  such  officers  have  in  accordance  with  the  general 
usage  of  like  corporations,*'  and  authority  may  be  inferred  from 
habitual  exercise  of  it,  without  objection,  for  a  long  time.*® 

§  1744.  Effect  of  usage  or  custom  on  right  of  corporate 
officer  to  compensation,— As  a  general  rule,  in  the  absence  of 
a  contract  express  or  implied,  an  officer  or  director  of  a  corpora- 
tion, or  a  partner,  is  not  entitled  to  compensation  for  ordinary 
services,  nor  even  to  extra  compensation  for  services  outside  his 
regular  duties.**  But  evidence  of  custom  or  usage  to  pay  such 
compensation  is  admissible  in  a  proper  case,  and  a  contract  to  do 
so  may  be  implied.*^ 

§§  1746-175h  Insurance  customs  and  usages. — Evidence 
of  custom  or  usage  is  often  admissible  in  insurance  cases.'*  There 
is  sharp  conflict  among  the  authorities  as  to  whether  a  custom  or 
usage  of  a  subordinate  lodge  or  its  officers  to  receive  arrearages 
will  operate  as  a  waiver  of  a  provision  in  the  contract  or  laws  of 
the  organization  requiring  prompt  payment  and  prevent  a  for- 
feiture. In  a  number  of  recent  cases  it  is  held  that  such  a  pro- 
vision even  in  the  laws  of  the  organization  may  be  waived  by 
such  a  custom."  But  other  recent  cases  are  to  the  contrary,  at 
least  where  the  laws  of  the  order  require  prompt  payment  and 

prohibit  a  waiver,  and  notice  of  the  alleged  custom  is  not  brought 

« 

**G)lumbian  Woodmen  v.  Benz,  11  79  Atl.  561;  Gay  v.  Householder,  71 

Ga.  App.  733,  l(i  S.  E.  99;    Traitel  W.  Va.  277,  76  S.  E.  450,  Ann.  Cas. 

Marble  Co.  v.  Brown  Bros.,  159  App.  1914C;  297,  and  note. 

Div.  485.  144  N.  Y.  S.  562.  "Rains    v.    Weiler    (Kans.).    166 

» Citizens  Bank  &c.  Co.  v.  Thorn-  Pac.  235,  L.  R.  A.   1917F,  571,  and 

ton,  174  Fed.  752,  98  C.  C.  A.  478;  note.    See  also  Maynard  v.  Maynard 

Ncy  V.  Eastern  Iowa  Tel.  Co.,   162  (Ga.),  93  S.  E.  289;  Mondamin  Bank 

Iowa  525,  144  N.  W.  383;  First  Nat.  v.  Burke,  165  Iowa  711,  147  N.  W. 

Bank  V.  Bickel,   154  Ky.  11,   156  S.  148;   Afthur  v.   McCallum    (Mich.), 

W.  856  (duty  of  bank  cashier  by  long  162  N.  W.  118. 

usage  to  look  after  notices  of  dis-  »»Post  §§  4131,  4134,  4148. 

lionor).  88  Dromgold   v.    Royal    Neighbors. 

^  TiUc  Ins.  Co.  V.  Home  Tel.  Co.,  261  111.  60,  103  N.  E.  584 ;  O'Malley 

200  Fed.  263;  Roth  v.  Boies.  139  Iowa  v.  Supreme  Council,  165  111.  App.  186; 

253, 115  N.  W.  930  (partner)  ;  Boothe  Jakes  v.  North  American  Union.  186 

V.  Summit  Coal  &c.   Co.,  72  Wash;  111.  App.  1;  Edmiston  v.  Homestead- 

679,  131  Pac.  252  (partner  not  enti-  ers,  93  Kans.  485,  144  Pac.  826,  Ann. 

tied  to  compensation  for  exceptional  Cas.  1916D,  588n ;  Sauerwein  v.  Grand 

services  and  increased  activity).    See  Lodge,  121  Minn.  229,  141  N.  W.  174; 

also  Notley  v.  First  State  Bank,  154  Dougherty   v.    Supreme    Courts    125 

Mich.  676,   118   N.  W.  486;    Klein-  Minn.  142,  145  N.  W.  813.    See  also 

Schmidt  v.   American    Min.    Co.,   49  Walker  v.  United  Order,  212  Mass. 

Mont  7,  139  Pac.  785 ;  McKean  v.  289,  98  N.  E.  1039,  Ann.  Cas.  1913D, 

Ritcr-Conley  Mfg.  Co.,  230  Pa.  319,  345,  and  note. 
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home  to  the  general  body  or  any  general  officer.'*  It  has  been 
held  that  insurance  brokers  having  the  placing  of  insurance  are 
required  to  get  and  submit  rates  from  underwriters  according 
to  the  usual  course  of  business.'** 

§§  1755,  1756.  Bank  usages  as  to  powers  and  duties  of 
officers — Cashiers,'® — Implied  authority  of  the  cashier  of  a 
bank  can  not  be  invoked  to  sustain  a  transaction  prohibited  by 
statute  or  beyond  the  powers  of  such  a  corporation.'^ 

§  1757.    Certification  of  checks." 

§  1764.  Mailing  notice  of  protest. — Even  if  mailing  of  no- 
tice of  protest  is  sufficient  in  a  proper  case  where  the  custom  or 
usage  is  established,  a  notice  of  dishonor  mailed  to  a  place  where 
the  party  required  to  be  notified  never  resided,  and  sent  there 
merely  because  the  other  party  had  deposited  the  note  in  a  bank 
at  such  place  is  insufficient."  It  has  also  been  held  that  demand 
by  telephone  for  payment  of  a  note  is  riot  good.*** 

§  1765.  Collection  customs  of  banks. — The  rules  and 
usages  of  a  clearing  house  are  binding  upon  its  members;*^  but 
they  do  not,  ordinarily,  affect  the  rights  and  liabilities  of  others, 
and  the  failure  of  a  bank  paying  a  check  in  favor  of  a  third  per- 
son, who  forwards  it  through  another  bank  for  collection,  to 
offer  to  return  the  check  to  the  collecting  bank  and  to  demand 
repayment  within  the  time  required  by  the  rules  of  the  clearing 
house  does  not  affect  its  right  to  recover  from  such  third  person 
the  amount  paid.**  It  has  also  been  held  that  knowledge  on  the 

**  Order    of     United     Commercial  *8  As  to  the  effect  of  certification  of 

Travelers  v.  Young,  212  Fed.  132,  128  checks,  see  note  in  L.  R.  A.  1916C, 

C.  C.  A.  648  (evidence  of  custom  of  171,  172. 

secretary  and  treasurer  of  local  coun-  ^^  Silver   v.   Louchenn,    147   N.  Y. 

cil  to  permit  and   receive   payments  S.  29. 

after    due   held    inadmissible) ;    Odd  *®  Gilpin  v.  Savage,  201  N.  Y.  167, 

Fellows'    Ben.    Assn.    v.    Smith,    101  94  N.  E.  656,  Ann.  Cas.  1912 A,  861,  34 

Miss.  332,  58  So.  100;  Griffith  v.  Su-  L.  R.  A.  (N.  S.)  417;  State  Nat.  Bank 

preme  Council,  182  Mo.  App.  644,  166  v.  Kennedy,   145  App.  Div.  669,  130 

S.  W.  324;  Bennett  v.  Sovereign  Camp  N.  Y.  S.  412.    (There  was  no  attempt 

(Tex.  Civ.  App.),  168  S.  W.  1023.  See  in  these  cases,  however,  to  prove  cus- 

also  Hartman  v.  National  Council,  76  torn  or  usage  which  seems  to  prevail 

Ore.  153,  147  Pac.  931,  L.  R.  A.  1915E,  in  some  places  as  to  making  demand 

152.  or  protest  on  giving  notice  of  dis- 

5^  Johnson  v.  Harper  Transp.  Co.,  honor  over  the  telephone.) 

228  Fed.  730.  *i  Notes  in  Ann.  Cas.   1914C,  514, 

86  See  ante,  §§  1742,  1743.  and  50  L.  R.  A.  (N.  S.)  542. 

^^  Gage  &  Co.  v.  Bank  of  Holcomb  *2  National  Exchange  Bank  v.  Ginn 

(Mo.  App.),  196  S.  W.  1077.  &  Co.,  114  Md.  181.  78  Atl.  1026,  33 
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part  of  one  who  deposits  a  check  in  a  bank  for  collection,  of  a 
custom  of  the  bank  to  collect  through  a  clearing  house,  does  not 
make  a  rule  of  the  clearing  house  as  to  the  time  of  settlements 
between  its  members  binding  upon  him  so  as  to  relieve  the  bank 
from  liability  for  loss  caused  by  reason  of  the  check  not  being 
presented  to  the  drawee  until  after  the  close  of  business  on  the 
day  following  its  receipt,  although  the  presentment  is  in  accord- 
ance with  such  rule.**   • 

§§  1766-1768.  Collection  customs  of  banks — Negligence 
— Custom  of  sending  collection  to  drawee — ^Remittance  of 
proceeds. — ^There  is  sharp  conflict  among  the  authorities  as 
to  whether  a  bank  is  liable  for  the  failure  of  its  correspondent  or 
agent  to  remit  the  money  collected  where  a  check  payable  in  an- 
other city  is  indorsed  in  blank  and  deposited  in  a  bank  to  be  cred- 
ited to  the  depositor,  but  the  numerical  weight  of  authority  seems 
to  be  to  the  effect  that  the  bank  is  liable.**  A  known  and  well 
established  custom  or  usage  of  banks  in  regard  to  collections  is 
generally  controlling;**  but  usage  or  custom  can  not  justify  negli- 
gence,** and  a  custom  of  sending  checks  for  payment  and  remit- 
tance to  the  bank  on  which  it  is  drawn  is  so  unreasonable  or 
negligent  that  it  will  not  bind  the  drawer  and  relieve  the  forward- 
ing bank.*^ 

§  1770.  Customs  and  usages  in  master  and  servant  rela- 
tion.— Evidence  of  custom  or  usage  is  often  admissible  in 
master  and  servant  cases  not  only  on  questions  of  negligence 
and  contributory  negligence,  but  also  on  questions  of  contract, 
such  as  the  term  of  employment  where  no  definite  time  is  other- 
wise fixed,**  scope  of  employment,  duties,  authority  and  compen- 

L.  R.  A.    (N.   S.)   963n,  Ann.  Cas.  *«  Pinkney     v.     Kanawha     Valley 

1914C,  508.  Bank,  68  W.  Va.  254,  69  S.  E.  1012, 

"Dorchester    v.    Merchants'    Nat  32  L.  R.  A.   (N.  S.)  987,  Ann.  Cas. 

Bank,  106  Tex.  201,  163  S.  W.  5,  50  1912B.  115,  and  notes. 

L  R.  A.  (N.  S.)  542n.  This  decision  *7  Pickett  v.  Thomas  J.  Baird  In- 

secms  to  be  questionable,  or  at  least  vest.  Co.,  22  N.  Dak.  343,  133  N.  W. 

close  to  the  Ime.  1026;  and  note  in  52  L.  R.  A.  (N.  S.) 

"  Brown  v.  People's  Bank,  59  Fla.  648. 

163,  52  So.  719,  52  L.  R.  A.  (N.  S.)  "Arkadelphia  Lumber  Co.  v.  As- 

eo^  and   note   reviewing   authorities  man,  85  Ark.  568,  107  S.  W.  117J.  See 

and  showing  in  what  states  this  view  also  George  v.  Davies.  2  L.  R.  (1911) 

»  taken  and  in  what  states  and  juris-  K.  B.  445.  80  L.  J.  K.  B.  924 ;  and  note 

dichons  the  contrary  is  held.  in  51  L.  R.  A.  (N.  S.)  629. 

"  Note  in  52  L.  R.  A.  (N.  S.)  639, 
et  seq. 
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sation  of  the  servant,  and  the  like,  where  it  does  not  contradict 
or  vary  the  terms  of  the  contract." 

§§  1771,  1772.  Customs  and  usages  in  principal  and  agent 
relation — ^Authority  of  agent. — Usage  and  custom,  and  habit- 
ual course  of  dealing,  are  more  frequently  invoked  and  consid- 
ered in  agency  cases  than  in  almost  any  other  class  of  cases, 
especially  in  order  to  show  the  authority  of  the  agent,  real  or 
,  ostensible  and  implied,  but  this  phase  ol  the  subject  is  treated 
elsewhere.'®  One  or  two  illustrations  will  suffice  here.  A  known 
usage  of  trade  or  course  of  business  in  a  particular  employment 
may  extend  the  ordinary  scope  of  an  agent's  authority,  and  such 
usage  or  course  of  business  may  validate  the  act  of  an  agent  in 
receiving  payment  of  a  debt  before  maturity,  though  otherwise 
he  would  not  have  such  authority.'^  But  the  fact  that  a  traveling 
salesman  was  allowed  to  collect  bills  on  one  or  two  exceptional 
occasions  does  not  authorize  him  to  collect  bills  generally,  and 
one  who  pays  a  bill  to  a  traveling  salesman,  who  has  no  authority 
to  collect  it,  can  not  justify  such  payment  on  the  ground  of  a  local 
usage  where  he  did  not  know  of  such  usage.*** 

§§1773,1774.  Brokers  and  factors  —  Usages.  —  Where 
one  sends  an  order  to  a  broker  engaged  in  an  established  market 
or  trade,  for  a  deal  therein,  he  thereby  confers  upon  the  broker, 
in  the  absence  of  anything  to  the  contrary,  authority  to  deal  ac- 
cording to  the  reasonable  and  well  established  customs  and  usages 
of  such  market  or  trade.*''* 

§  1783.  Theatrical  and  amusement  contract. — ^The  term 
"theater  supplies"  in  a  lease,  as  understood  in  the  film  business, 
includes  such  minor  incidentals  necessary  to  the  conduct  of  the 
business  as  are  kept  by  a  film  exchange  for  the  accommodation 
of  the  trade." 


*•  See  notes  in  L.  R.  A.  191SC,  1208, 
L.  R.  A.  1916B,  754. 

5®  See  Chapter  LIX  on  Agency,  and 
post  SS  2929,  2930;  also  ante  fi  1742, 
and  post  §  1773. 

"Voelkner  v.  Ott,  197  111.  App. 
520.  See  also  Dothan  Grocery  G).  v. 
Pilcher  (Ala.),  75  So.  899. 

MLylcs-Black  Co.  v.  AUdredge,  10 
Ala.  App.  632,  65  So.  696. 

w  Clews  V.  Jamieson,  182  U.  S.  461, 
45  L.  cd.  1183,  21  Sup.  Ct.  845 ;  Boyle 
V.  Hcnning,  121  Fed.  376;  Wilhite  v. 


Houston,  200  Fed.  390.  118  C  C  A. 
542;  Ling  v.  Malcolm,  77  Conn.  517, 
59  Atl.  698;  Cronan  v.  Homblower, 
211  Mass.  538,  98  N.  E.  504.  See  also 
on  the  genersd  subject  of  rights  and 
duties  of  brokers :  Austin  v.  Hayden, 
171  Mich.  38,  137  N.  W.  317,  Ann. 
Cas.  1915B,  894,  and  extended  note; 
and  post  Ch.  LXIII,  §  2902,  ct  seq. 

5*McCullough  Realty  Co.  v. 
Laemmle  Film  Service  (Iowa),  165 
N.  W.  33. 
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§  1786.  Local  customs  and  usages  must  be  pleaded. — Spe- 
cial and  local  usages  or  customs  must  be  pleaded/*^ 

§§  1790,  1791.  Judicial  notice  of  customs  and  usages. — 
The  courts  take  judicial  notice  of  well  established  general  cus- 
toms commonly  known,  but  not  of  mere  local  usages  or  customs/® 

"Mowbray  &c.  Co.  v.  Kelley,  170  (Okla.),  160  Pac  635,  L.  R.  A.  1917A, 

Ky.  271,  185  S.  W.  1130;  Mendenhall  740. 

V.  Sherman,   193  Mo.  App.  684,   187  **«  Northern  Lights  Min.  Co.  v.  Blue 

S.  W.  271 ;  Wilkins  v.  Kessinger,  90  Goose  Min.  Co.,  25  Cal  App.  282,  143 

Wash.  447.   156  Pac.  389.    See  also  Pac  540;  Mcndetz  v.  Wood  &  Co., 

Hamby  v.  Truitt  (Ga.  App.),  81  S.  E.  148  N.  Y.  S.  92. 
593;  Gilbert  v.  Citizens'   Nat  Bank 
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§  1811.  Construction  of  particular  terms  in  contracts  of 
sale,  barter  or  exchange  generally. — A  "marketable  title"  is 
one  of  such  a  character  as  should  assure  to  the  vendee  a  peaceful 
enjoyment  of  the  property.  It  is  one  in  which  the  possession  can 
be  acquired  and  retained  without  litigation  or  judicial  decision.^ 
"Merchandise"  is  held  to  be  tangible  personal  property  which 
may  be  the  subject  of  sale.*  "O.  K.,"  whatever  its  origin,  has  a 
well-defined  meaning  in  common  usage  and  means  all  right  or 
correct.*  The  meaning  of  "inch"  as  used  in  measuring  water 
seems  to  be  very  indefinite,  some  authorities  contending  that  it 
means  a  square  inch  of  water  without  reference  to  velocity  while 
others  contend  that  it  has  reference  to  a  given  velocity  or  press- 
ure.* The  term  "known  business"  means  the  occupation  of  sup- 
plying ice  for  water  coolers,  and  is  not  limited  to  the  custcwners 
of  the  company,  where  a  party  covenants  that  he  will  not  enter  in 
the  ice  business  in  the  cooler  trade,  so  as  to  interfere  in  any  man- 
ner with  the  "known  business"  of  a  company."  It  was  held  in  a  re- 
cent case  that  the  term  "face  or  par  value"  included  the  amoimt  due 
on  the  mortgage  note  at  the  time  of  election,  but  that  no  interest 
could  be  computed  on  the  other  note,  under  a  contract  whereby  a 
partner  withdrew  from  a  firm  upon  payment  of  a  certain  price, 
with  option  to  apply  thereon,  at  the  "face  or  par  value,"  a  mort- 
gage note  bearing  interest,  and  another  note  not  purporting  inter- 
est on  its  face.® 

§  1816.     "More  or  less"  in  sales  of  personalty. — The  words 


1  Barnard  v.  Brown,  112  Mich.  452, 
70  N.  W.  1038,  67  Am.  St.  432 ;  Ad- 
kins  V.  Gillispie  (Tex.  Civ.  App.),  189 
S.  W.  275,  281,  and  cases  there  cited. 

2  New  England  &c.  S.  S.  G>.,  v. 
Commonwealth,  195  Mass.  385,  391, 
81  N.  E.  286,  11  Ann.  Cas.  678;  Bos- 
ton Loan  Co.  v.  Commonwealth,  224 
Mass.  181.  112  N.  E.  875;  A.  Harris 
&  Co.  V.  Grinnell  Willis  &  Co.  (Tex. 
Civ.  App.),  187  S.  W.  753 


« State  V.  Blanchard  (Construction 
Co.,  91  Kans.  74,  136  Pac.  905,  Ann. 
Cas.  1915C,  192.  See  also  note  in  Ann. 
Cas.  1915C.  197. 

*New  Brantner  Extension  Ditch 
Co.  V.  Kramer,  57  Colo.  218,  141  Pac 
498.  Ann.  Cas.  1916B,  1225 ;  note  Ann. 
Cas.  1916B,  1230. 

5  Olson  V.  Ostby,  178  111.  App.  165. 

« In  re  Stoneman,  146  N.  Y.  S.  172, 
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"more  or  less"  in  a  contract  have  no  technical  meaning  and  must 
be  so  understood  as  to  eflFectuate  the  intention  of  the  parties.^ 

§  1817.  "More  or  less**  in  description  of  land. — In  a  re- 
cent case  it  was  held  that  the  plain  meaning  of  the  words  "more 
or  less**  is  that  the  parties  are  to  run  the  risk  of  gain  or  loss,  and 
if  there  is  only  a  trifle  less  than  thirty-two  acres,  the  shortage  is 
not  material,  where  a  contract  for  the  purchase  of  land  described 
it  by  metes  and  bounds  and  ended  "containing  thirty-two  acres 
more  or  less."*  It  was  held  that  where  the  vendor  contracted 
to  sell  and  deliver  "nine  hundred  two-year-old  steers  more  or 
less,  branded  V  on  left  thigh,  situated  on"  vendor's  ranch,  it 
meant  that  the  vendor  would  deliver  all  the  steers  fitting  the  de- 
scription which  he  had  on  the  ranch,  and  that  it  was  a  mere  esti- 
mate of  the  number.* 

§  1818.  "About**— "Almost**— When  the  vendor  agreed 
to  sell  "900  steers  more  or  less"  the  term  "more  or  less"  could  be 
construed  as  an  approximation  on  a  fixed  basis,  or  as  a  mere 
estimate  of  an  unknown  or  indefinite  quantity,*  and  must  be  con- 
strued according  to  the  intention  of  the  parties  from  all  the  terms 
of  the  contract^'* 

§  1820.  Terms  relating  to  time,  "year,**  "month,**  "week,** 
"day,**  "Sunday.** — A  contract  which  refers  to  land  as  "this 
day  sold"  indicates  that  it  was  executed  after  the  deed  to  the 
land  was  delivered.^^ 

§  1821.  "From  and  after**— "On**— "On  or  before**— "On 
or  about'* — "Since.** — Where  a  contract  of  sale  required  that 
the  articles  should  be  delivered  "on  or  about"  a  certain  day,  it 
was  held  that  delivery  ten  or  twelve  days  thereafter  was  within 
a  reasonable  time  and  was  a  sufficient  compliance  with  the  con- 
tract, though  time  was  made  of  the  essence.  It  was  held  that  the 
expression  "on  or  about"  was  not  equivalent  to  the  fixing  of  a 
day  certain."  And  where  plaintiff  alleged  that  he  demanded  and 

T  P.  Sanford  Ross,  Inc.  v.  United  lo  Mosby  v.  Smith,  194  Mo.  App.  20, 

States,  50  Ct.  CI.  168.  186  S.  W.  49. 

•  Andrews  v.  Sercombs,  82  Ore.  616,  ^^  Cutler  v.  Spens,  191  Mich.  603,  158 

162  Pac.  836.  N,  W.  224. 

'Mosby  V.  Smith,  194  Mo.  App.  20,  ^^Passow  &  Sons  v.  Harris  (Cal. 

186S.W.49.  App.),  156  Pac  997. 
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that  the  defendant  refused  to  furnish  cars  "on  or  about"  June  14, 
proof  that  it  was  on  that  day  of  July  is  not  a  variance." 

§  1822.  "Until"— "By"  —  "Forthwith"  —  "Immediate"  — 
"Presently" — "At  once." — "At  once"  does  not  mean  instan- 
taneously, but  with  reasonable  expedition  under  the  circum- 
stances." So,  "immediately"  generally  means  within  a  reasonable 
time  under  the  circumstances.^'^ 

§  1825.  "C.  O.  D."  and  "F.  O.  B.""— In  a  recent  case  it 
was  held  that  "f.  o.  b.  cars  at  seller's  factory"  meant  that  the 
seller  was  to  load  the  merchandise  on  cars  at  its  factory,  and 
that  the  buyer  was  to  pay  the  freight  to  destination,  the  words 
"f.  o.  b."  meaning  literally  free  on  board,  so  that  the  merchandise 
was  to  be  put  on  cars  for  shipment  without  any  expense  or  act  of 
the  buyer,  and  as  soon  as  so  placed  the  title  was  to  pass  to  the 
buyer.^^ 

§  1826.  "Carloads." — In  an  action  by  the  buyer  for  breach 
of  contract  of  sale  of  "three  cars"  of  cotton  seed,  where  the  evi- 
dence showed  that  a  carload  of  cotton  seed  ranges  from  fifteen 
to  thirty-two  tons  and  the  verdict  for  the  plaintiff  disclosed  that 
it  was  calculated  upon  the  basis  of  a  minimum  capacity  of  a  car 
the  defendant  could  not  complain  that  the  contract  was  void 
for  uncertainty." 

§  1828.  "Satisfactory."— It  has  been  held  that  in  a  con- 
tract in  which  plaintiff  agreed  to  erect  a  water-softening  plant 
for  the  defendant  and  furnish  such  chemicals  as  should  be  re- 
quired for  a  thorough  and  satisfactory  treatment  of  the  water, 
the  word  "satisfactory"  did  not  mean  satisfactory  to  the  defend- 


1*  Texas  &c.  R.  Co.  v.  Weems  (Tex. 
Civ.  App.),  184  S.  W.  1103. 

"  Wichita  Mill  Co.  v.  Liberal  Ele- 
vator Co.,  243  Fed.  99,  103,  citing  Fi- 
delity &c.  Co.  V.  Courtney,  186  U.  S. 
342.  46  L.  ed.  1193,  22  Sup.  Ct.  833 : 
Empire  State  Surety  Co.  v.  North- 
west Lumber  Co.,  203  Fed.  417,  121 
C.  C.  A.  527,  and  other  ca^es. 

"McVelty  v.  Flentge  (Cal.),  169 
Pac.  666. 

1^  Acceptance  of  an  order  for  goods 
f.  o.  b.  requires  the  seller  to  procure 
and  load  the  cars  at  his  own  expense : 


Hurst  V.  Altamont  Mfg.  Co.,  73  Kans. 
422,  85  Pac.  551,  6  L.  R.  A.  (N.  S.) 
928n,  117  Am.  St  525,  9  Ann.  Cas. 
549;  Culp  V.  Sandoval  (N.  Mex.), 
159  Pac.  956,  L.  R.  A.  1917A,  1157  and 
note;  Menz  Lumber  Co.  v.  McNeeley 
&  Co.  (Wash.),  108  Pac  621,  28  L  R. 
A.  (N.  S.)  1007. 

"  Planters'  Fertilizer  &c  Co.  v.  Co- 
lumbia Cotton  Oil  Co.,  126  Aric  19, 
189  S.  W.  166,  167. 

"Thompson  v.  Strong  (Ala.),  74 
So.  34.  See  also  ante  9  1/31  and  cases 
there  cited. 
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ant,  but  merely  that  this  plant  should  conform  with  the  usual 
standards  of  such  plants.^® 

§  1829.  "For  collection." — Where  the  owner  of  a  draft  in- 
dorses it  "for  collection,"  he  warrants  that  the  instrument  is 
genuine,  that  he  has  good  title,  etc.,  both  under  the  statute  and  the 
law  merchant,  and  in  the  absence  of  special  authority,  the  collect- 
ing agent  does  not  have  authority  to  accept  anything  except  legal 
currency.*® 

§  1838.  Construction  of  conditions  and  warranties. — A 
contract  to  furnish  the  plumbing  and  heating  of  a  house  and 
to  do  the  work  in  a  workmanlike  manner,  where  the  manner 
and  method  of  heating  the  house  were  left  to  the  contractor, 
has  been  held  to  import  or  imply  a  warranty  that  the  method 
or  system  used  would  be  proper  and  suitable  to  accpmplish 
the  purpose  designated,  but  not  to  warrant  that  a  specified 
number  of  feet  of  radiators  of  a  certain  size  would  be  sufficient 
to  heat  the  house.*^  A  guaranty  that*  a  drying  apparatus  would 
be  of  a  certain  capacity  has  been  held  to  include  a  guaranty  of 
the  capacity  of  the  conveyor  as  well  as  the  other  part,  although 
the  conveyor  was  not  included  in  the  original  offer.^*  And  a  con- 
tract for  the  construction  of  a  refrigerating  plant  providing  for 
partial  payments  on  certificates  of  a  consulting  engineer  and  final 
payment  on  final  certificate  and  guaranteeing  a  certain  minimum 
refrigerating  capacity  has  been  held  to  contain  a  warranty  which 
survived  such  final  certificate  and  acceptance."  But  a  provision 
in  a  contract  for  construction  of  a  boiler  that  a  certain  quantity 
of  brick  would  be  required,  being  merely  the  seller's  estimate  and 
not  a  material  part  of  the  contract,  does  not  amount  to  a  war- 
ranty." 

§  1840.  "Gfuaranty/*  "unlimited  guaranty/'  "primarily  lia- 
ble," "secondarily  liable,'-  "surety." — A  contract  is  one  of 

*•  George  W.  Lord  Co.  v.  Industrial  **  Condict  v.  Onward  Const.  Co.,  210 

Dyeing  &c  Works,  252  Pa.  421,  97  Atl.  N.  Y.  88,  103  N.  E.  886.    For  construc- 

573.  tion  of  a  warranty  as  to  speed  and 

^'^ In  re  Zrigenhein  (Mo.  App.),  187  coal  consumption  and  conditions  of 

S.  W.  893.  pajrment   in   contract   for   steamship, 

*^ Miller  v.  Winters,  144  N.  Y.  S.  see:    Fore  River  Shipbuilding  Co.  v. 

351.  Southern  Pac.  Co.,  219  Fed.  387,  135 

2*B.  F.  Sturtevant  Co.  v.  Interna-  C.  C.  A.  129. 

tional  Banana  Food  Co.,  179  Mich.  611,  »«  Erie  City  Iroti  Works  v.  Cushnoc 

146  N.  W.  93.  Paper  Co.  113  Maine  222,  93  AtL  356. 
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guaranty  where  it  was  agreed  to  "stand  back  of  and  become  re- 
sponsible for"  a  note,  made  to  induce  the  payee  to  take  it.^' 

§1844.  "Lease"  or  "license,"  "subtenant."  —  The  term 
"lease"  imports  a  contract,  either  written  or  verbal,  by  which  one 
person  divests  himself  of  and  another  person  takes  possession  of 
lands  or  chattels  for  a  term.*^  It  was  held  that  a  contract  be- 
tween a  brewing  company  and  a  hotel  company,  whereby  the 
hotel  company  agreed  to  advertise  only  the  beer  manufactured 
by  the  brewing  company  on  premises  of  which  the  hotel  company 
"is  the  owner  or  lessee  under  long-term  leases"  did  not  cover 
premises  which  the  hotel  company  held  under  a  short-term  lease, 
and  not  used  or  intended  to  be  used  for  hotel  purposes.^^ 

§  1846.  Miscellaneous  terms. — Subscribers  in  arrears  may 
still  be  "paid  subscribers"  to  be  counted  in  determining  circula- 
tion for  the  purpose  of  an  advertising  contract.^®  A  provision  for 
pro  rata  contribution  to  a  fund  means  in  proportion  or  proportion- 
ately, according  to  the  measure,  interest,  or  liability  of  each.^* 
When  the  sample  is  not  furnished  or  approved  until  within  two 
years  prior  to  the  filing  of  the  application,  a  contract  for  sale  of 
articles  subsequently  patented,  subject  to  approval  of  the  buyer  of 
a  sample  to  be  afterward  submitted,  is  not  a  putting  "on  sale"  of 
the  invention,  and  does  not  invalidate  the  patent*®  A  covenant  in 

A  provision  in  a  building  contract  for  System   v.   Manhattan    Oil   Co.,    176 

examination  of  the  specifications  by  Iowa  630,  156  N.  W.  683   ("bulletin 

the  contractor  before  signing,  and  that  advertising")  ;  Patent  Hanging  Book 

he  would  guarantee  anything  not  ob-  Cover  Co.  v.  Marcus,  157  N.  Y.  S. 

jected  to  by  him,  does  not  include  any  211. 

guaranty  by  him  of  the  sufficiency  of  **  Chaplin  v.   Griffin,  252   Pa,  271, 

the  soil  to  support  the  building :  Will-  97  Atl.  409.     See  as  to  meaning  of 

iam  Miller  &  Sons  Co.  v.  Homeopathic  word  "profits,"  as  used  in  a  contract 

Medical  &c.  Dispensary,  243  Pa.  502,  by  which  A  agreed  to  pay  B  half  the 

90  Atl.  394.     See  also  New  York  v.  net  profits  of  the  use  of  certain  teams 

Pennsylvania  Steel  Co.,  206  Fed.  454,  belonging  to  a  firm  of  which  C  was 

124  C.  C.  A.  360.  a  member,  in  satisfaction  of  B's  judg- 

25  Eckhart  v.  Heier,  Z7  S.  Dak.  382,  ment  against  C :    Craib  v.  Peterson, 

158  N.  W.  403.  77  Wash.  357,  137  Pac.  481.   Evidence 

20  Mower  v.  Rasmusson,  34  N.  Dak.  as  to  the  meaning  of  "lighterage  free" 

233,  158  N.  W.  261.  in  a  written  contract  of  shipment  has 

27  Fred  Miller  Brewing  Co.  v.  Moir  been  held  admissible :   Ross  v.  Maine 
Hotel  Co.,  190  111.  App.  32.  Cent  R.  Co.,  114  Maine  287,  96  Atl. 

28  Cream  of  Wheat  Co.  v.  Arthur  223. 

H.  Crist  Co.,  166  App.  Div.  870,  152  so  Burke  Electric  Co.  v.  Indepcnd- 

N.  Y.  S.  407.    See  also  for  other  cases  ent  Pneumatic  Tool  Co.,  232  Fed.  145, 

involving  construction  of  terms  in  ad-  146  C.  C.  A.  337. 
vertising   contracts :    Stoner-McCray 
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a  lease  which  gives  the  lessee,  his  heirs  or  assigns,  an  "option  to 
renew"  at  the  expiration  of  the  term,  runs  with  the  land  and  is 
enforcible  against  assigns  of  the  reversion  with  notice.^^  "Or" 
is  a  co-ordinating  particle  making  an  alternative,  and  indicates 
a  choice  of  one  of  different  things,  but  not  of  all.'^^  As  used  in 
a  certain  statute,  the  word  "or"  has  been  held  disjunctive  as 
to  persons  but  conjunctive  as  to  a  complete  act  of  making, 
signing,  and  sealing.**  In  construing  L.  O.  L.,  §  227,  in  an  Ore- 
gon statute,  the  court  held  that  "necessary"  means  "reason- 
ably necessary"  or  "convenient"  or  "suitable,"  and  does  not 
mean  "indispensable"  or  "absolutely  necessary."**  "Occupar 
tion"  means  one's  principal  business,  habitual  or  stated  employ- 
ment, vocation,  calling,  trade,  the  business  in  which  one  prin- 
cipally engages  to  secure  a  living.*'^  The  word  "at,"  when  used 
in  reference  to  time,  does  not  always  mean  the  exact  moment  or 
day,  but  may  express  nearness  or  proximity,  and  consequently 
may  denote  a  reasonable  time.*® 


^^  Crenshaw-Gary  Lumber  Co.  v. 
Norton,  111  Miss.  720,  72  So.  140,  L. 
R.  A.  1916E,  1227n. 

"Swift  &  Co.,  Limited  v.  Bonvil- 
lain.  139  U.  558,  71  So.  849. 

83  Home  Title  Ins.  Co.  v.  Keith, 
230  Fed.  90S. 


8*  Childers  v.  Brown,  81  Ore.  1,  158 
Pac.  166. 

85  Childers  v.  Brown,  81  Ore.  1,  158 
Pac.  166. 

86  Childers  v.  Brown,  81  Ore.  1,  158 
Pac.  166. 
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CHAPTER  XL 


DISCHARGE  OF  CONTRACT  BY  AGREEMENT 

§  1857.  Discharge  by  agreement  generally— -Considera- 
tion/— An  executory  contract  may  be  altered  at  the  pleasure 
of  the  parties  thereto  and  in  any  particular  they  see  fit  upon 
no  consideration  other  than  mutual  consent.*  But  after  the  con- 
tract has  ceased  to  be  executory  and  one  of  the  parties  has  done 
in  whole  or  in  part  that  which  is  required  of  him,  then  the  agree- 
ment can  be  discharged,  modified  or  a  new  contract  substituted 
for  the  old  only  when  such  discharge,  modification  or  substitution 
is  supported  by  a  consideration.^  Thus  a  partial  payment  of  a 
past  due  debt  furnishes  no  consideration  for  an  agreement  to  ex- 
tend the  time  of  payment  of  the  debt.*  There  must  be  a  consid- 
eration for  a  subsequent  contract  not  a  part  of  the  original  agree- 
ment and  not  supported  by  the  consideration  thereof,'  and  the 
same  is  true  of  the  alteration  of  a  contract,  in  the  absence  of 
mutual  undertakings  which  may  form  the  consideration,*  and 

^  [Main  section  cited  in  Montgom-  piration  of  the  time  for  the  perform- 

ery  Co.  v.   New   Farley   Nat   Bank  ance  of  a  contract,  any  agreement  for 

(Ala.),  75  So.  918,  919.]  the  performance  of  a  contract  at  a 

2  George  v.  Roberts,  186  Ala.  521,  different  time  is  binding  only  when 

65    So.    345    (parol    modification    of  supported   by   a   new   consideration: 

building  contract) ;   Hertz  v.   Mont-  Jenkins  v.  Brittin,  185  111.  App.  67; 

gomery  Journal  Pub.  Co.,  9  Ala.  App.  Lester  v.  Hutson   (Tex.  Civ.  App.), 

178,  62  So.  564;  Johnson  v.  McFry,  167   S.   W.   321    (consideration   held 

13  Ala.  App.  619,  68  So.  718;  Duna-  sufficient). 

way  V.  Roden,  14  Ala.  App.  501,  71  ^  First  Nat.  Bank  v.  Nakdimen,  111 

So.    70;    Easton    v.    Snyder-Trimble  Ark.  223,  163  S.  W.  785. 

Co.,  94  Nebr.  18,  142  N.  W.  695.  An  «  Capitol  Food   Co.   v.   Mode,    112 

oral  agreement,  extending  or  enlarg-  Ark.  165,  165  S.  W.  637 ;  Wilt  v.  Ham- 

ing  the  time  for  performance  of  a  mond,  179  Mo.  App.  406,  165  S.  W. 

written   contract,   must   generally  be  362 ;  Koslosky  v.  Bloch,  191  Mo.  App. 

supported  by  a.  sufficient  considera-  257,  177  S.  W.  1060  (contract  to  set- 

tion,  but  if  mutual  acts  are  to  be  per-  tie  material  man's  claim  no  considera- 

formed  by  the  parties  nothing  more  tion)  ;  Barlow  v.  Cotulla,  107  Tex.  37, 

is  necessary:    Scott  v.  Hubbard,  67  173  S.  W.  874;  Zindorf  v.  Tillotson, 

Ore.  498,  136  Pac.  653.  83  Wash.  472,  145  Pac.  587  (consid- 

8  Titus  V.  Whiteside,  228  Fed.  965  eration    held    sufficient) ;    Foley    v. 

(contract  to   examine   and   purchase  Marsch,  162  Wis..  25,  154  N.  W.  982 

timber  lands).  (railroad  construction  work — ^mutual 

*  Black  V.  Slocumb  Mule  Co.,  8  Ala.  agreements  existed). 
App.  440,  62  So.  308.    After  the  ex- 
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also  of  a  new  contract  discharging  the  old/  and  the  waiver  of  a 
provision  of  a  contract,  in  the  absence  of  estoppel.* 

§  1858.*    Discharge  by  waiver,  rescission  or  cancellation. — 

A  "waiver,"  in  the  law  of  contracts,  may  be  defined  as  the  inten- 
tional relinquishment  of  a  known  right,  under  the  contract,  based 
on  a  consideration.* 

§  I860.  Form  of  new  agreement — Contract  under  seal. — 
The  old  common-law  rule  that  the  discharge  or  modification 
of  a  contract  under  seal  must  be  in  the  same  form  as  the  original 
contract  still  obtaii^s  in  some  jurisdictions  and  therefore  an  agree- 
ment under  seal  can  not  be  modified  by  parol."  A  contract  under 
seal  may  be  orally  renewed." 

§  1861.  Form  of  new  agreement — Written  contract  dis- 
charged by  subsequent  pral  contract. — ^The  parties  to  an  un- 
sealed written  contract  may,  in  most  jurisdictions,  at  any  time 
before  a  breach,  by  a  new  contract  not  in  writing,  waive,  dissolve, 
annul,  or  vary  or  qualify  the  terms  of  the  former  agreement," 

^Golfer  v.  Henseler  Mercantile  Oil  ^^Lamnrn  v.  Harrington,  267  IlL  57, 

&c.  Co.  (Mo.  App.),  161  S.  W.  584.  107  N.   E.  826;    Yockey  v.   Marion, 

To  same  effect:   Stofferan  v.  Depew,  269  IlL  342,  110  N.  £.  34  (executory 

79  Wash.  170,  139  Pac.  1084.  A  threat  contract).    But  see  Pierce  v.  Powers, 

to  cause  another's  contract  to  be  bro-  180  III  App.  687  (holding  conditions 

ken  furnishes  no  consideration  for  a  may  be  waived  by  parol), 

new  contract  between  the  one  making  **  Kime   v.   Tobyhanna   Creek   Ice 

the  threat  and  the  party  threatened :  Co.,  240  Pa.  61,  87  AtL  278. 

J.  I.  Case  Threshing  Mach.   Co.  v.  **  Johnson  v.  McFry,  13  Ala.  App. 

Loomis,  31  N.  Dak.  27,  153  N.  W.  479.  619,  68  So.  718;  Homire  v.  Stratton 

•Hasler  v.  West  India  S.  S.  Co.,  &c  Co.,  157  Ky.  822,  164  S.  W.  67; 

212  Fed.  862,  129  C  C.  A.  382.   The  Peck-Hammond  &  Co.  v.  Miller,  164 

mntual  oral  promise  of  parties  to  a  Ky.  206,  175  S.  W.  347;  Murray  v. 

hnnbcr  contract  that  they  would  set-  Boyd,  165  Ky.  625,  177  S.  W.  468; 

tic  by  the  tallies  of  the  house  to  which  F.  W.  Heitmann  Ci).  v.  Kansas  City 

the  hrniber  was  shipped,  and  a  wai-  Soudiem  R.  Co^  136  Lel  825,  67  So. 

ver  of  the  right  to  keep  accurate  ac-  895  (bill  of  lading  may  be  modified 

counts  was  a  sufficient  consideration  orally)  ;  Furness  v.  Randall,  124  Md. 

for  a  supplemental  oral  agreement:  101,  91  AtL  797;  Fumesb  v.  Fahey, 

McKinney  v.  Matthews,  166  N.  Car.  124  Md.   110,  91   Atl.  800   (contract 

576, 82  S.  £.  1036.    An  actor  who  con-  modified    to    provide    for    particular 

traded  with  the  playwright  to  place  vessel)  ;  Freedman    v.    Gordon,  220 

his  play   with   «ome   manager    who  Mass.  324,  107  N.  E.  982   (building 

would  give  hira  the  leading  role,  can  contract  modified)  ;  Gouzoulas  v.  F. 

recover  for  his  services  in  placing  the  W.  Stock  &  Sons,  223  Mass.  537,  112 

play,  when   at  the   playwright's   re-  N.  E.  221     (contract  concerning  stor- 

qnest  he  waived  his  right  to  the  lead-  age    charges) ;    Goller    v.   Henseler 

ing  role  to  induce  a  manager  to  pro-  Mercantile  Oil  &c.  Co.  (Mo.  App.), 

docc  the  play:  King  v.  Broadhurst,  161   S.  W.  584;  Powers  v.  Rutland 

164  App.  Div.  689,  iS)  N.  Y.  S.  376.  R.  Co.,  88  Vt.  376,  92  Atl.  463 ;  Ster- 

•Adamsv.  A.  A.  Paton  &  Co.  (Tex.  ling    Engrineering    &c.    Co.    v.    Berir 

Gv.  App.),  173  S.  W.  546.  (Wis.),  152  N.  W.  851  (oral  request 
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and  -when  the  written  contract  is  annulled  by  a  subsequent  oral 
agreement  neither  party  can  claim  benefits  under  the  annulled 
writing/*  but  in  some  states  an  oral  agreement  is  ineffective  to 
vary  or  supersede  a  written  contract  unless  executed/*  However, 
in  jurisdictions  where  this  rule  obtains  it  seems  that  there  may  be 
a  valid  waiver  by  parol  of  a  provision  of  a  written  contract," 
And  a  substantial  performance  of  an  oral  ag^reement  for  an  ex- 
tension of  time  makes  the  oral  agreement  a  lawful  alteration  of 
the  written  contract  under  the  foregoing  statute/*  Even  when 
there  is  a  stipulation  in  a  written  contract  which  requires  changes 
herein  to  be  made  in  writing,  this  does  not  prevent  the  parties 
from  terminating  such  contract  and  making  a  new  verbal  con- 
tract, no  question  concerning  the  statute  of  frauds  entering  in/^ 
or  the  parties  may  orally  agree  upon  a  different  method  of  per- 
forming the  agreement.^® 

§  1862.     Form  of  new  agreement — Contract  within  statute 
of  frauds/^ 

§  1864.     New  contract  expressly  substituted  for  old. — 
There  is  no  question  that  persons  entering  into   a  contract 

complied  with  held  to  modify  con-  v.  G>ppadge  (Okla.)i  153  Pac.  817 
tract).  A  party  to  an  agreement  in  (may  be  changed  by  agreement  in 
writing  who  orally  agrees  to  pay  the  writing).  An  executory  oral  agree- 
€xpense  made  necessary  by  changed  ment  to  change  the  method  of  dis- 
conditions,  can  not  repudiate  his  oral  charging  a  chattel  mortgage  does  not 
contract  and  rely  upon  tlie  written  affect  the  mortgage  under  the  Mon- 
agreement:  City  Messenger  &c.  Co.  tana  statute  preventing  written  con- 
V.  Postal  Tel.  Co.,  74  Ore.  433,  145  tract  from  being  changed  by  execu- 
Pac.  657.  Where  an  oral  agreement  tory  oral  agreements:  Kinsman  v. 
for  an  extension  of  time  on  a  mort-  Stanhope,  50  Mont.  41,  144  Pac  1083. 
gage  is  reduced  to  writing,  it  is  i^  Fairbanks,  Morse  &  Co.  v.  Nel- 
merged  in  the  written  contract,  and  son,  217  Fed.  218,  133  C  C.  A.  212. 
thereafter  the  latter's  terms  control:  An  oral  agreement  may  supersede  a 
First  State  Bank  v.  Fuson  (Tex.  Civ.  written  contract:  Credit  Clearance 
App.),  185  S.  W.  1042.  A  provision  Bureau  v.  George  A.  Hochbann  Con- 
in  a  contract  that  no  extension  of  tracting  Co.,  25  Cal.  App.  546,  144 
time  could  be  claimed  unless  demand-  Pac.  315. 

ed  in  writing  may  be  waived :  Walsh  i®  American-Hawaiian   Engineering 

V.  North  American  Cold  Storage  Co.,  &c  Co.  v.  Butler,  165  Cat  497,   133 

260  111.  322,  103  N.  E.  185.  Pac.  280. 

18  Finola     Mfg.     Co.     v.     Paulsen  "  Tilley  v.  Bartow,  8  Ala.  App.  639, 

(Okla.),  151  Pac.  195.  62  So.  330. 

i*J.  I.  Case  Threshing  Mach.  Co.  "  penoth   v.   Carter,  85   N.  J.    L. 

V.  Loomis,  31  N.  Dak.  27,  153  N.  W.  95,  88  Atl.  835. 

479;   Wynn  v.   Coonen,  31   N.   Dak.  lo  [Main   section  cited  in  Burgher 

160,  153  N.  W.  980;   Early  v.  King,  &  Co.  v.  Canter    (Tex.  Civ.  App.), 

38  Okla.  206,  135  Pac  286;  Brown  190  S.  W.  1147,  1148.] 
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may  substitute  another  for  it,  whereupon  the  first  contract  ceases 
to  be  binding  on  either  of  the  parties.*®  It  is  not  every  addition 
or  variation,  however,  that  makes  a  new  contract;  the  parties 
thereto  may  adjust  contracts  where  they  do  not  materially  affect 
their  rights  and  no  new  contract  is  actually  entered  into.*^  But 
where  one  enters  into  an  agreement  to  do  certain  work  in  prepar- 
ing a  road,  and,  after  he  enters  upon  the  work,  a  new  contract  is 
entered  into  and  the  agreed  price  reduced  $700,  a  warranty  in- 
cluded in  the  first  contract  that  the  road  would  be  suitable  for 
races  and  remain  in  good  condition  does  not  cover  the  new  ar- 
rangement.** 

§  1865.  New  contract  inconsistent  with  old.** — ^Where 
a  new  contract  between  the  same  parties  concerning  the  same 
subject-matter  is  so  inconsistent  with  the  former  contract  as  to 
render  its  performance  impossible,  the  former  is  rescinded.** 

§  1866.  Contract  composed  of  new  and  old  terms. — A 
change  in  the  method  of  computing  compensation**  or  the  amount 

•*  Triangle  Waist  Co.  v.  Todd,  168  in  a  prior  written  contract,  the  finaj 

App.  Div.  693,  154  N.  Y.  S.  542.    See  agreement  will  be  gathered  from  the 

also  Adickes  v.  Chatham,  167  N.  Car.  written  contract  and  the  letters  con- 

681,  83  S.  E.  748.  sidered  as  a  whole :   Orfield  v.  Har- 

^  «i  England  v.  Houser,  178  Mo.  App.  ney,  33  N.  Dak.  568,  157  N.  W.  124. 

70,  163  S,  W.  890.    It  may  not  sup-  **  [Main  section  cited  in  Wilson  v. 

plant  the  prior  contract  but  be  in  ad-  Gibbs  (Iowa),  160  N.  W.  329.] 

dition  thereto :    Whitehead  v.   Rhea  **  Menef  ee  v.  Rankins,  158  Ky.  7S, 

(Tex.  Civ.  App.),  168  S.  W.  460.  164  S.  W.  365.    Where  the  parties  to 

''Lewis  Mfg.  Co.  v.  Cobe,  180  111.  a  contract  make  a  new  agreement  as 
Apn.  466.  Where  diere  is  no  common  to  the  subject-matter,  the  terms  of 
understanding  by  the  parties  as  to  which  are  co-extensive  with,  but  re- 
the  words  used  in  the  modification  of  pugnant  to,  those  of  the  old  contract 
their  contract,  there  is  no  meeting  of  the  latter  is  discharged :  Poteet  v. 
minds,  and  therefore  no  modification  Imboden  (W.  Va.),  88  S.  E.  1024. 
of  the  original  agreement:  Furness-  **  Where  a  contract  with  a  sales- 
Withy  &  Co.  V.  Fahey,  127  Md.  333,  man  required  him  to  pay  plaintiff 
96  AtL  619.  As  to  meeting  of  minds,  fixed  amounts  in  case  of  failure  to 
see  also:  Camahan  Mtg.  Co.  v.  make  sales  as  agreed,  was  terminated 
Beebe-Bowles  Co.,  80  Ore.  124,  156  by  the  parties  entering  into  a  new 
Pac  584.  An  award  by  arbitrators  is  contract  for  sales  on  commission,  the 
not  necessarily  a  modification :  Par-  new  contract  did  not  defeat  plaintiffs 
kersburg  &c.  Sand  Co.  v.  Smith,  76  right  to  sums  due  under  the  old: 
W.  Va.  246,  85  S.  E.  516.  Where  Beck  v.  Danaher,  93  Misc.  537,  157 
parties  by  letters  agreed  to  changes  N.  Y.  S.  503. 
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CONTRACTS 


[1  Supp. 


to  be  paid**  or  the  allowance  of  a  discount*^  does  not  necessarily 
discharge  the  old  contract  and  prevent  any  recovery  thereunder." 

§  1867.     Substitution  of  new  party — ^NovationJ 


t9 


**  Conversation  after  controversy  as 
to  false  representations  as  to  amotint 
of  work  held  to  make  a  new  contract 
to  pay  a  reasonable  price  for  the  ex- 
cess: Zindorf  v.  Tillotson,  83  Wash. 
472,  145  Pac  587.  A  contract  for 
purchase  of  automobiles  to  be  resold 
on  commission  is  not  void  because  the 
manufacturer  reserves  the  right  to 
change  the  price  at  which  they  were 
to  be  soki,  subject  to  variations  in  the 
market;  since  in  no  case  was  agent's 
commission  to  be  changed:  Thomas 
V.  Anthony,  30  Cal.  App.  217,  157  Pac 
823. 

«TIn  re  Desnoyers  Shoe  Co^  227 
Fed.  16,  141  C  C.  A.  570. 

*8  The  terms  upon  which  the  incor- 
poration is  granted,  such  as  an  exten- 
tion  of  time,  must  be  complied  with  or 


the  old  contract  may  be  enforced: 
Strickland  v.  Bank  of  Cartersville,  141 
Ga.  565,  81  S.  E.  886.  If  the  contract 
provides  that  before  an  extension  of 
time  will  be  granted  there  must  be 
a  request  for  such  extension,  there 
can  be  no  claim  for  extension  unless 
it  is  requested  and  granted:  Reding- 
ton  V.  Hartford,  85  N.  J.  L.  704.  90 
AtL  284. 

^  [Main  section  quoted  in  Molera 
V.  Cooper,  173  CaL  259,  160  Pac.  231. 
232.] 

Where  a  stranger  conducts  himself 
so  as  to  lead  otiiers  to  believe  that 
he  intended  to  make  the  contract  his 
own  he  is  considered  as  having  as- 
sumed the  contract:  Swift  &  G).  v. 
Detroit  Rock  Salt  Co^  233  Fed.  231, 
147  C  C  A.  237. 
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PERFORMANCE 


§  1878.  Substantial  performance. — A  party  to  a  contract 
must  substantially  perform  its  terms,^  and  before  there  can  be 
a  recovery  on  a  contract  not  fully  performed  the  contractor  must 
have  attempted  in  good  faith  to  perform  it  and  there  must  have 
been  a  substantial  performance.*  To  constitute  "substantial  per- 
fomiance"  there  must  have  been  no  wilful  departure  from  the 
terms  of  the  contract,  no  omission  of  any  of  its  essential  parts, 
and  there  must  be  a  good- faith  performance  of  all  of  its  substan- 
tive parts.  When  this  is  done,  trivial  defects  or  imperfections  in 
the  work  will  not  defeat  a  recovery  of  the  contract-price.'  But 
the  amount  recovered  will  be  the  Contract-price  less  the  cost  of 
supplying  the  defects  or  omissions,  if  any,  and  not  the  amount  re- 
coverable on  a  quantum  meruit*  Partial  performance  which  falls 
short  of  substantial  performance  is  not  sufficient.^ 

§  1879.    Illustrative  cases  of  substantial  performance. — 

Where  plaintiffs  agreed  to  secure  assignments  to  defendant  of 
claims  against  defendant's  son  they  substantially  performed  their 
contract,  and  were  entitled  to  sue  on  defendant's  note,  given  as  a 
part  of  the  agreement,  when  they  obtained  assignments  of  all 
claims  but  two,  secured  an  assignment  of  one  of  those  pending 
the  trial,  and  tendered  the  amount  of  the  other  claim.* 


1  Culver  V.  CulHton,  7J  Wash.  457, 
137  Pac.  1000. 

*  Buckley  v.  Marin  G>unty,  25  Cal. 
App.  577,  144  Pac.  545. 

•Conncll  V.  Higgins,  170  CaL  541, 
150  Pac  769. 

♦Northwestern  Theatrical  Assn.  v. 
Hannigan,  218  Fed.  359,  134  C  C.  A. 
167;  John  S.  Noel  Co.  v.  Newcomb, 
188  Mich.  53,  154  N.  W.  58 ;  Linde- 
bcrg  V.  Hodgens,  89  Misc  454,  152  N. 
Y.  S.  229 ;  Asbestos  Plastering  Co.  v. 
Norcross  Bros.  Co..  153  N.  Y.  S.  681 ; 
Otis  Elevator  Co.  v.  Flanders  Realty 
Co.,  244  Pa.  186,  90  Atl.  624 ;  Robin- 
son  V.  Listonburg  Coal  Mining  Co., 
58  Pa.  Super.  Ct  136;  United  Iron 


Works  V.  Wagner,  89  Wash.  293,  154 
Pac.  460. 

^^  Harrison  v.  Turner,  27  Cal.  App. 
423,  150  Pac.  395  (advertising  con- 
tract) ;  Turner  v.  Howxe  (Cal.  App.), 
151  Pac.  751  (failure  to  make  im- 
provements). Thus  under  a  contract 
for  work  to  be  done  at  the  agreed 
price  of  $3,2(X),  failure  to  perform 
work  of  the  value  of  $450  defeated 
recovery:  North  American  Wall  Pa- 
per Co.  v.  Jackson  Construction  Co., 
167  App.  Div.  779,  153  N.  Y.  S.  204. 

« Taylor  v.  Ewing,  74  Wash.  214, 
132  Pac.  1009.  Where  defendant  sub- 
stantially performed  an  orchard  plant- 
ing agreement  which  contained  a  penw 
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§  1881.  Contracts  to  be  performed  "to  the  satisfaction''  of 
adverse  party. — Where  a  contract  requires  work  called  for 
thereby  to  be  done  to  the  satisfaction  of  the  promisee,  it  has  been 
held  in  some  cases  not  capricious  satisfaction  that  is  meant,  but 
the  satisfaction  of  a  reasonable  man  acting  in  good  faith  and 
who  is  honestly  dissatisfied/  If  the  work  is  done  in  a  work- 
manlike way,  as  would  satisfy  a  reasonable  man,®  or  conforms 
to  the  usual  standards  of  such  work,'  it  is  all  that  is  required 
under  such  decisions."  However,  if  the  subject  of  the  con- 
tract involves  personal  taste  or  feeling,"  such  as  a  picture  of 
defendant's  son,"  or  plans  and  specifications  for  a  building,"  the 
person  to  be  satisfied  is  the  sole  and  only  judge." 

§  1884.  Contracts  to  be  performed  to  the  satisfaction  of 
a  third  party.-:— Where  contracts  are  to  be  performed  to  the 
satisfaction  of  a  third  party  his  decision  is  final  when  made  in 
good  faith  and  not  unjustly  or  arbitrarily.^* 

§  1888.  Waiver. — A  party  to  a  contract  who  has  the  right 
to  insist  upon  a  condition  precedent  to  performance  on  his  part 
will  waive  such  condition  precedent  by  a  total  denial  of  liability 
or  by  placing  his  refusal  to  perform  on  other  grounds." 


alty  for  delay,  plaintiff  could  not  re- 
cover damages  for  delay,  in  the  ab- 
sence of  proof  of  actual  pecuniary 
loss  resulting  therefrom:  Sledge  v. 
Arcadia  Orchards  Co.,  11  Wash.  477, 
137  Pac.  1051. 

'^  Hay  V.  Hassett,  174  Iowa  601,  156 
N.  W.  734;  Waite  v.  C.  E.  Shoemaker 
&  Co..  50  Mont  264,  146  Pac.  12^. 
But  if  the  party  to  whose  satisfaction 
the  contract  must  be  performed  acts 
in  good  faith  under  an  honest  sense 
of  dissatisfaction,  and  there  is  no 
fixed  standard  by  which  to  judge  the 
work,  his  judgment  is  conclusive :  Du- 
binsky  v.  Wells  Bros.  Co.,  218  Mass. 
232,  105  N.  E.  1004.  A  playwright 
who  orders  from  a  designer  of  the- 
atrical costumes  a  set  of  plates  for 
costumes  for  a  play,  and  gives  the 
designer  a  very  wide  latitude  as  to 
the  designs,  and  does  not  provide  that 
they  should  be  satisfactory  to  himself 
or  any  other  person,  and  agrees  to 
pay  for  them  as  soon  as  the  plates 
are  ready,  will  be  liable  for  the 
agreed  price  of  the  plates,  although 
the  costumes   do  not  meet  with  his 


own  approval:  Anderson  v.  Long,  56 
Pa.  Super.  Ct  183. 

8  Miller  v.  Phillips  (R.  I.),  98  Atl. 
59. 

»  George  W.  Lord  Co.  v.  Industrial 
Dyeing  &c.  Works,  252  Pa.  421,  97 
Atl.  5/3  (erection  of  water  softening 
plant). 

1®  Lumbermen's  Nat  Bank  of  Port- 
land V.  Minor,  65  Ore.  412,  133  Pac 
87   (lease  of  storeroom). 

*^iHanaford  v.  Stevens  &  Co.  (R. 
L),  98  Atl.  209. 

1*  Bo  wen  v.  Buckner  (Mo.  App.), 
183  S.  W.  704. 

"Barnett  v.  Beggs,  208  Fed.  255. 

i*Aymar  v.  Bloomingdale,  157  N. 
Y.  S.  837  (dental  work). 

15  Penn  Bridge  C!o.  v.  Kershaw 
County,  226  F'ed.  728,  141  C.  C.  A. 
484  (engineer  to  pass  on  work)  ;  Ball- 
Carden  Co.  v.  Ridgell  (Tex.  Civ. 
App.),  171  S.  W.  509  (engineer's 
judgment  conclusive).  See  post  § 
3707  et  seq. 

1*  Hansell-Elcock  Co.  v.  Frankfort 
Marine  Accident  &c  Ins.  Co.,  177  111. 
App.  500. 
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CHAPTER  XLII 

IMPOSSIBILITY  OF  PERFORMANCE — IMPOSSIBLE  CONTRACT 

GENERALLY 


§  1890,  Impossibility — Generally. — Improbability  or  diffi- 
culty of  accomplishing  an  undertaking  will  not  excuse  the  non- 
performance thereof  when  it  does  not  appear  that  such  under- 
taking can  not  be  performed  by  any  means.^  Thus  it  is  no  de- 
fense to  an  action  on  a  contract  to  find  a  purchaser  at  an  ad- 
vanced price  within  a  stated  time  that  it  was  impossible  to  procure 
such  purchaser.* 

§  1891.  The  general  rule. — When  performance  depends 
upon  the  assumed  existence  or  continued  existence  of  something 
performance  is  excused  to  the  extent  that  the  thing  ceases  to  ex- 
ist or  proves  to  be  nonexistent.*  Thus  where  defendant  con- 
tracted to  move  a  bam  which  was  subsequently  destroyed  by  an 
unavoidable  accident,  he  was  excused  from  liability  for  damages 
for  failure  to  move  it.*  Unforeseen  difficulties  will  not  excuse 
him.'  Impossibility  of  performing  a  contract  caused  by  a  foreign 
war  is  no  excuse  for  nonperformance.^ 


6 


1  Berry  v.  Wells,  43  Okla.  70,  141 
Pac  444  (contract  for  delivery  of 
stock).  Where  one  has  agreed  with- 
out qaaliHcation  to  do  an  act  not  im- 
possible in  its  nature,  he  is  not  ex- 
cused because  of  difficulty  of  per- 
formance or  by  becoming  unable  to 
perform.  The  expense  may  be  so 
great  as  to  make  the  contract  impos- 
sible of  performance:  Mineral  Park 
Land  Co.  v.  Howard,  172  Cal.  289, 
156  Pac.  458,  L.  R.  A.  1916F,  In.  Mat- 
ters known  at  the  time  and  inducing 
llie  making  of  a  contract  will  not  ex- 
cuse nonperformance:  Berman  v. 
Rosenberg,  115  Maine  19,  97  Atl.  6. 
Jliere  must  be  a  reservation  cover- 
ing such  hardship  or  impossibility: 
Northern  Irr.  Co.  v.  Watkins  (Tex. 
Civ.  App.),  183  S.  W.  431.  Perform- 
ance of  a  contract  is  excused  only 
when  rendered  impossible  by  the  act 
of  God,  the  law,  or  the  other  party: 


Penn  Bridge  Co.  v.  Kershaw  County, 
226  Fed.  728,  141  C.  C.  A.  484. 

»Hurless  v.  Wiley,  91  Kans.  347, 
137  Pac.  981,  L.  R.  A.  1915C,  177. 

*  Mineral  Park  Land  Co.  v.  How- 
ard, 172  Cal.  289,  156  Pac.  458,  L. 
R.  A.  1916F,  In.  To  same  effect: 
Perlee  v.  Jeffcott,  89  N.  J.  L.  34,  97 
Atl.  789. 

*  Jones-Gray  Const.  Co.  v.  Steph- 
ens, 167  Ky.  765,  181  S.  W.  659. 

•  Koester  v.  Lowenhardt,  177  Mo. 
App.  699,  160  S.  W.  566  (public 
street  new  and  soft) ;  Waite  v.  Shoe- 
maker Co.,  50  Mont.  264,  146  Pac. 
7S6;  Stagg  v.  Spray  Water  Power 
&c.  Co.,  171  N.  Car.  583,  89  S.  E.  47. 
Impossibility  of  performance,  arising 
subsequent  to  the  agreement,  does 
not  excuse  the  promisor :  Jackson 
County  Light  &c.  Co.  v.  Independ- 
ence, 188  Mo.  App.  157,  175  S.  W.  86. 

•  Richards  &  Co.  v.  Wreschner,  156 
N.  Y.  S.  1054. 
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§    1892]  CONTRACTS  [1    Supp. 

§  1892.  Impossibility  by  act  of  God. — In  the  absence  of 
any  statute  abrogating  the  rule,  one  who  expressly  contracts  to 
do  a  thing  is  not  generally  excused  from  performance  because  it 
is  rendered  impossible  by  the  act  of  God/  Extraordinary  weather 
conditions  will  not  excuse  delay.® 

§  1896.  Delivery  of  goods  by  carrier. — Carriers  of  goods 
are  bailees  for  hire  and  a  slightly  diflferent  rule  applies  to  bail- 
ment contracts  from  that  which  applies  to  contracts  for  service 
and  the  like,  so  far  as  impossibility  of  performance  is  concerned, 
consequently,  to  avoid  any  confusion  on  this  point  and  to  avoid 
duplication,  the  recent  decisions  on  this  topic  will  be  found  in  the 
chapter  on  carriers.® 

§  1900.  Legal  impossibility  at  the  time  of  contracting. — 
Where  the  law  creates  a  duty  and  the  party  is  disabled  to  perform 
it  through  no  fault  of  his  own  and  has  no  remedy,  the  law  will  ex- 
cuse him,  and  he  will  not  be  held  liable  in  damages  for  failure  to 
perform.^®  It  is  only  where  a  party  by  his  contract  creates  a  duty 
or  charge  upon  himself  that  he  is  bound  to  make  it  good  notwith- 
standing he  is  prevented  by  inevitable  necessity.  In  such  cases 
he  is  held  to  the  performance  of  his  contract  because  he  might 
have  originally  provided  against  it.  When  it  is  the  law  that  cre- 
ates the  duty  or  charge  and  the  party  is  unable  to  perform  it 
without  default,  the  law  excuses.  The  law  never  exacts  perform- 
ance of  a  contract  where  performance  would  involve  violation  of 
law.** 

§  1901.  Impossibility  caused  by  subsequent  law." — WTien 
the  law  intervenes  performance  of  a  contract  is  excused.**  Thus 
performance  of  a  previously-made  discriminating  contract  is  ex- 
cused by  the  subsequent  enactment  of  a  law  making  such  contract 
unlawful.**  And  where  the  contract  is  rendered  impossible  of 
performance  by  legislative  enactment  or  court  decision,  not  only 

7  Northern  Irr.  Co.  v.  Dodd  (Tex.  (Wash.),  162  Pac  31,  L.  R.  A.  1917C, 
Civ.  App.).  162  S.  ^y.  946.  931.  935. J 

8  Stevens     v.     Lcwis-Wilson-Hicks  *■  Louisville  &c  R.  Co.  v.  Crowe, 
Co.,  170  Ky.  238,  185  S.  W.  873.  156  Ky.  27.  160  S.  W.  759,  49  L.  R.  A. 

»See  post   Chap.   LXXVIII.  (N.  S.)  848n;  Northern  Irr.  Co.  v. 

10  Northern    Irr.    Co.    v.    Watkins  Watkins  (Tex.  Civ.  App.),  183  S.  W. 
(Tex.  Civ.  App.),  183  S.  W.  431.  431. 

11  Monaca  v.  Monaca  &c.  St.  R.  Co.,  i*  Public    Service    Electric   Co.    v. 
247  Pa.  242,  93  Atl.  344.  Board  of   Public  Utility  Comrs.,  87 

12  [Main  section  cited  in  The  Strat-  N.  J.  L.  128,  93  Atl.  707. 
ford    v.    Seattle    &c.    Brewing    Co. 
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3  Ell.  Cont.]  IMPOSSIBILITIES  [§  1908 

• 

is  the  doing  of  the  work  excused  but  there  can  be  no  recovery 
of  the  agreed  price  to  be  paid  for  the  work"  except  a  pro  tanto 
amount."  However,  an  injunction  which  merely  prevents  the  use 
of  a  certain  machine  employed  in  doing  the  work  is  not  a  pre- 
vention by  the  act  or  operation  of  law  so  as  to  excuse  defendant 
from  performing  the  contract." 

§  1902.  Impossibility — Recovery  pro  tanto. — In  case  the 
completion  of  the  work  called  for  by  the  contract  is  rendered  im- 
possible through  no  fault  of  the  promisor  he  may  recover  the  rea- 
sonable value  of  the  work  actually  done." 

§  1904.  Recovery  on  contract  of  service. — Where  a  con- 
tract for  personal  services  is  special  and  entire,  there  can  be  no 
recovery  of  the  agreed  price  unless  the  agreement  has  been 
performed,  but  where  performance  has  been  prevented  by  the 
party  for  whom  the  service  is  to  be  rendered,  the  other  party  may 
renounce  the  agreement  and  sue  for  damages.^* 

§  1907.  What  are  contracts  for  personal  acts. — Contracts 
for  the  performance  of  a  purely  personal  service  are  discharged 
by  the  death  of  either  party,  but  the  death  of  a  party  to  a  contract 
by  which  a  corporation  agrees  to  make  payment  of  a  certain  sum 
annually  so  long  as  a  certain  condition  exists,*^or  the  death  of  a 
payee  of  a  contract  binding  the  maker  to  pay  a  specified  sum  as 
nearly  as  possible  to  meet  such  payee's  requirements,^*  or  the 
death  of  a  father  who  had  agreed  to  convey  land  to  his  children 
upon  the  making  of  certain  payments  by  them"  does  not  dis- 
charge the  contract,  as  in  neither  case  does  the  contract  come 
within  the  personal  service  rule.  Ordinarily  a  contract  is  not  ex- 
tinguished by  the  death  of  one  of  the  parties,  if  it  may  be  per- 
formed by  his  personal  representative.** 

§1908.  Contracts  to  build,  becoming  impossible. — ^The 
mere  failure  of  the  architect  to  prepare  complete  specifications 

"G)rporation  Service  Co.  v.  Bol-  *^  Arlington   Hotel   Co.  v.  Rector 

ger,  190  111.  App.  75.  (Ark.),  186  S.  W.  622. 

" See  post  §  1902.  »iRyan   v.   Litchfield    (Iowa),   144 

"  Brown    v.    EhUngcr,   90   Wash.  N.  W.  313. 

585,  156  Pac  544.  ^^  Aylesworth  v.  Aylesworth   (Ind. 

"McDaniels  v.  Harrington,  80  Ore.  App.),  106  N.  E.  907. 

628,  157  Pac  1068.  "Miller  v.  Ready  (Ind.  App.),  108 

"  McCurry   v.    Purgason,    170   N.  N.  E.  605. 
Car.  463,  87  S.  E.  244. 
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§  1909] 


CONTRACTS 


[1  Supp. 


of  fixtures  and  decorations  does  not  relieve  the  contractor  from 
his  obligation  to  furnish  such  equipment  as  was  usual  and  neces- 
sary.^* Likewise,  the  fact  that  it  was  impossible  to  build  a  grand- 
stand in  accordance  with  the  plans  agreed  on  does  not  excuse  the 
contractor  from  constructing  the  same.^*^  The  same  is  true  of 
defects  in  the  soil  which  render  necessary  a  greater  amount  of 
work  than  was  contemplated." 

§  1909.  Same — Who  must  bear  loss  sustained. — A  con- 
tractor who  undertakes  to  build  a  house  before  receiving  any 
compensation  can  not  recover  where  the  house,  before  comple- 
tion, is  destroyed;  but  where  payment  is  to  be  made  in  instal- 
ments he  may  recover  an  instalment  due  at  the  time  of  destruction 
of  such  house,  in  some  jurisdictions.^^ 

§  1916.  Impossibility  resulting  from  acts  of  third  per- 
sons.^*— Where  defendant  for  a  sufficient  consideration  prom- 
ised to  pay  plaintiff  $700  out  of  the  third  payment  to  be  received 
by  defendant,  the  latter  impliedly  covenanted  to  do  nothing  of  its 
own  motion  to  disable  itself,  directly  or  indirectly,  from  receiv- 
ing this  third  payment,  but  the  contract  also  impliedly  contained 
a  further  term  to  the  effect  that  if  for  any  reason  outside  of 
either  direct  action  or  control  of  defendant  no  third  payment 
should  be  made  defendant  would  be  released  from  its  liability  on 
its  promise.** 


2*  Orpheus  Vaudeville  G>.  v.  Oay- 
ton  Inv.  Co.  (Utah),  140  Pac.  653. 

2«  N.  J.  Magnatn  Co.  v.  Fuller,  222 
Mass.  530,  111  N.  E.  399. 

28  Ford  V.  Shepard  Co.,  36  R.  I. 
497,  90  AtL  805.  Where,  because  of 
insufficient  solidity  of  the  soil,  it  was 
impossible  to  erect  a  substantial  build- 
ing supported  by  the  footings  speci- 
fied in  the  drawings,  the  rule  of  im- 
possibility of  completion  for  which 
the  contractor   was  not  responsible 


applied:  William  Miller  &  Sons  Co. 
V.  Homeopathic  Medical  &c.  Hospital, 
243  Pa.  502,  90  Atl.  394. 

27  Peck-Hammond  Co,  v.  Miller, 
164  Ky.  206,  175  S.  W.  347. 

28  [Main  section  cited  in  Hokanson 
V.  Western  Empire  Land  Co.,  132 
Minn.  74,  155  N.  W.  1043,  L.  R.  A. 
1917C,  761,  762.1 

2»  Crane  Co.  v.  National  Nassau 
Bank,  90  Misc.  353,  153  N.  Y.  S.  260. 
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CHAPTER  XLIII 

PAYMENT 

§  1926.     When  to  be  in  money.* 

§  1927.  When  m  something  other  than  money. — ^An  order 
directing  a  builder  to  pay  plaintiff  $1,800  from  money  due  de- 
fendant, which  the  builder  accepted  and  made  part  payment  on, 
was  not  a  payment  of  plaintiff's  claim,  in  the  absence  of  an  agree- 
ment by  the  latter  to  release  defendant.^ 

§  1930.  How  made — When  complete — Conditional  pay- 
ment.— Where  two  defendants  ordered  whisky  of  plaintiff 
and  remitted  him  cash  to  cover  price  and  amount  due  on  his  judg- 
ment against  a  third  defendant,  plaintiff  could  not  refuse  to  ship 
the  whisky,  return  amount  intended  for  it,  and  retain  enough  of 
the  money  sent  to  satisfy  the  judgment' 

§  1933.  Payment  by  check  or  other  commercial  paper. — 
The  acceptance  of  a  note  or  any  number  of  renewals  for  an  in- 
debtedness does  not,  as  between  the  parties,  discharge  it  in  the 
absence  of  a  clear  intention  to  do  so/  But  in  case  a  note  is  given 
for  an  open  account,  it  is  a  condition  precedent  to  judgment  on 
the  account  that  the  note  be  surrendered  or  be  shown  to  be  un- 
enforcible/ 

§  1936.  Evidence  of  payment. — The  words  "when  ac- 
cepted as  such  and  in  due  course  actually  paid"  must  be  construed 

^[Main  section  cited  in  Rylance  v.  be  paid  in  one  year,  does  not  entitle 

James  Walker  Co.,  129  Md.  475,  99  the  purchaser  to  credit  for  the  notes 

AtL  597,  599.]  until  paid:    Bailey  v.  Riffe  (W.  Va.), 

*  Ef  ron  V.  Scarpelli,  162  N.  Y.  S.  90  S.  E.  791.  The  case  last  above  cited 
640.  would  seem  to  go  farther  than  most 

'Scmms   &   Co.   v.   Barnett    (Mo.  cases.     So  here  the  notes  were  the 

App.),  190  S.  W.  394.  notes  of  a  third  person  which  were 

*In  re  McAusland,  235  Fed.  173;  assigned  to  the  vendor.    This  usually 

Way  V.  Mooers,  135  Minn.  339,  160  constitutes  payment. 

N.  W.  1014  (note  given  for  antece-  ^  Standard  Cooperage  Co.  v.  O'Neill, 

dent  debt).  A  contract  which  recites  146  Ga.  235,  91   S.  E.  82.     Compare 

!^t  the  purchaser  agrees  to  pay  $600,  with  Brown  v.  Bishop,  225  Mass.  276, 

?475  and  notes  cash  in  hand  paid,  114  N.  E.  316,  where  it  was  held  that 

*  *  the  receipt  of  which  is  hereby  plaintilTs  failure  to  produce  a  note 
acknowledged,   and   the   residue,"   to  indorsed  to  them  by  defendants  as 
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§    1939]  CONTRACTS  [1    Supp. 

as  declared  in  section  148  of  the  Negotiable  Instruments  Law 
to  be  a  payment  of  the  instrument  at  or  after  maturity  to  the 
holder  thereof,  in  good  faith,  and  without  notice  that  his  title  is 
defective.®  One  employed  to  collect  claims  who  forwards  to  his 
clients  their  share  of  the  money  collected  is  entitled  to  a  receipt 
for  the  money/ 

§  1939.     LfOss  of  right  by  debtor  to  make  appropriatioii. — 

Where  payments  are  made  on  a  running  account  and  no  direction 
given  as  to  their  application,  they  may  be  applied  by  the  creditor 
to  the  balance  due/ 

§  1940.  When  creditor  may  determine. — ^The  holder  of 
notes  secured  by  insurance  policies  put  up  as  collateral,  on  pay- 
ment of  the  policies,  may  apply  the  money  so  received  as  he 
chooses  to  any  of  the  notes,  in  the  absence  of  an  agreement  to 
the  contrary/  And  where  the  maker  of  a  note  discounted  at  a 
national  bank  makes  an  unapplied  payment  thereon,  the  bank  can 
apply  such  payment  first  to  the  satisfaction  of  the  discount  with- 
out the  consent  of  the  debtor/® 

§  1941.  Loss  of  right  by  creditor. — The  application  of  a 
general  payment  on  account  is  changed  by  the  retention  and  cash- 
ing of  a  subsequent  check  which  directs,  as  a  condition  to  keeping 
it,  that  the  prior  payment  be  applied  on  a  special  account/* 

§  1943.  Application  by  law  —  Interests  of  parties  and 
others. — An  application  of  payments  once  made  by  the  par- 
ties can  not  be  changed  so  as  to  affect  the  rights  of  third  per- 
sons,*^ such  as  a  surety,  without  the  latter's  consent/' 

conditional  pa3mient  for  the  account  ^^xhe   Sophia  Johnson,   237   Fed. 

sued  upon  did  not  make  it  error  to  406. 

refuse  a  ruling  that  plaintiffs  could  **  United  States  v.  Brent,  236  Fed 
not  recover,  where  judgment  was  771.  Where  payments  are  made  un- 
stayed until  the  note  was  produced.  der  a  composition  agreement  with  the 

®  Potter  V.  Sager,  98  Misc.  25,  161  bankrupt  makers  of  notes  to  an  in- 

N.  Y.  S.  1088.  dorser,  who  held  other  claims  against 

T  State  V.  Farrin,  81  Ore.  489,  160  the  bankrupt,  should  be  applied  pro 

Pac.  124.  rata   to   the   pa3rment  of  all   claims, 

*Lake  Grocery  Co.  v.  Chiostri,  34  notes  included,  so  as  to  reduce  pro 

N.  Dak.  386,  158  N.  W.  998.  tanto   the  liability  of  all  indorsers : 

®  American   Sav.   Bank  &c.  Co.  v.  Silverman  v.  Rubenstein,  162  N.  Y. 

Munson,  93  Wash.  78,  159  Pac.  1195.  S.  733.    In  case  of  a  loan  to  a  cor- 

i<>  Baker  v.   L3mchburg  Nat.   Bank  po ration,  it  receiving  the  benefit,  with 

(Va.),  91  S.  E.  157.  an  unauthorized  contract  for  cxcess- 

11  Royal    Colliery    Co.    v.    Alwart  ive   interest,   repudiated   by   it,   pay- 

Bros.  Coal  Co.,  276  III.  193,  114  N.  E.  ments  on  account  of  interest  will  be 

499.  applied,  as  though  no  rate  had  been 
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§  1944.  Application  in  case  of  accounts.— Where  thei*e  is 
a  running  open  account  between  parties  and  no  application  of 
payments  is  made  by  either,  the  law  may  apply  the  payment  ac- 
cording to  priority  of  time,  and  this  rule  applies  where  one  item 
is  better  secured  than  the  other.^*  Or  where  the  account  is  divided 
into  interest  and  non-interest-bearing  items,  credits  may  be  di- 
vided pro  rata  between  the  two  items.*' 

fixed,  first  to  the  payment  of  legal  vidson  (Tex.  Civ.  App.),  189  S.  W. 

rate,  and  then  to  the  principal:  Stan-  1029.     See  also  Compton  v.   Collins 

ley  V.  Franco- American  Ferment  Co.,  (Ala.)»  73  So.  334. 

97  Misc.  401,  161  N.  Y.  S.  365.  "  Compton  v.  Collins,  197  Ala.  642. 

"  Friedman-Shelby  Shoe  Co.  v.  Da-  73  So.  3M, 


313 


CHAPTER  XLIV 


TENDER 


§  1957.  To  whom  it  may  be  made. — ^Tender  to  an  attor- 
ney who  has  authority  to  collect  an  account  is  sufficient/ 

§  1959.  Money  must  actually  be  produced. — A  "tender" 
is  the  actual  proffer  of  money  as  distinguished  from  the  mere 
proposal  or  proposition  to  pay  it  over.  A  tender  must  always  be 
kept  good,  and  when  actually  made  into  court  can  not  be  with- 
drawn.* 

§  1960.  Tender  of  less  than  due.— The  tender  must  be  of 
an  amount  sufficient  to  .cover  the  demand.*  Thus,  the  tender  must 
include  interest  due.* 

§  1964.  Conditional  tender. — ^Tender  of  payment  to  be 
available  as  a  defense  to  an  action  on  a  money  demand  must  be 
unconditional.* 

§  1970.  Waiver — Generally. — Where  tender  is  made  by 
check  and  neither  the  person  to  whom  it  is  tendered  nor  his  attor- 
ney makes  any  objection  because  the  tender  is  not  made  in 
money,  all  objections  thereto  for  that  reason  are  waived.*  And 
it  can  not  afterward  be  urged  that  the  tender  should  have  been 
made  in  money  and  not  by  check.^  The  objection  that  the  tender 
was  not  kept  good  may  also  be  waived.® 

§  1971.     Waiver — Refusal  on  specific  grounds.* 

1  Hirsh  V.  Ogden  Furniture  &c.  Co.,  «  Hirsh  v.  Ogden  Furniture  &c.  Co., 
48  Utah  434,  160  Pac  283.  48  Utah  434,  160  Pac.  283. 

2  Hart  V.   Kanawha   Oil   Co.    (W.  ^  Moore  v.  Twin  City  Ice  &c  Co., 
Va.),  90  S.  E.  604.  92  Wash.  608,  159  Pac.  779. 

8Bly  V.   Poole    (Okla.),   159   Pac        »  Hirsh  v.  Ogden  Furniture  &c.  Co., 

511.  48  Utah  434,  160  Pac.  283.    The  ques- 

*  Wiggins  V.  Sheppard,  145  Ga.  835,  tion  of  whether  insufficiency  of   the 

90  S.  E.  56.    The  right  to  interest  may  tender  was  waived  is  for  the  jury: 

be  waived,  however:  Hirsh  v.  Ogden  Wiggins  v.  Sheppard,  145  Ga.  835,  90 

Furniture  &c  Co.,  48  Utah  434,   162  S.  E.  56. 
Pac.  283.  ®  [Main  section  cited  in  Owens  v. 

«Bly  V.   Poole    (Okla.),   159   Pac.  North  State  Life  Ins.  Co.  (N.  Car.). 

511.  92  S.  E,  168,  169.] 
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§  1973.  Keeping  tender  good. — One  relying  on  a  plea  of 
tender  must  show  that  he  had  at  time  of  making  the  tender,  and 
still  has,  the  money  with  which  to  make  the  payment  tender 
good."  In  case  of  suit  the  tender  must  be  kept  good  by  payment 
of  the  money  into  court." 

§  1976.  Tender  of  specific  goods. — In  case  a  tender  of 
specific  goods  is  refused,  though  wrongfully,  the  tenderer  be- 
comes the  bailee  for  the  tenderee,  and  is  required  to  take  care  of 
the  property  at  the  risk  and  expense  of  the  tenderee.^^ 

^^  Short  V.   Rogue  River   Irr.  &c.  ^^  Eibschutz  v.  Ginsberg,  163  N.  Y. 

Co.,  82  Ore.  662,  162  Pac.  845.    To  S.  160. 

same   effect:     Owens    v.    Common-  ** Wilson  v.  Trexler,  106  S.  Car. 

wealth  Trust  Co.,  196  111.  App.  571.  15,  90  S.  E.  180. 
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CHAPTER  XLV 


MERGER  AND  BANKRUPTCY 

§  1981.  Definition  of  merger. — ^There  is  no  merger  where 
the  new  contract  does  not  express  the  entire  agreement/ 

§  1983.  Merger  of  parol  in  written  contract. — All  prior 
negotiations  as  to  the  subject-matter  of  a  contract  are  considered 
merged  in  the  written  agreement,  in  the  absence  of  fraud,  acci- 
dent or  mistake,  when  embraced  within  the  terms  of  the  writ- 
mg/ 

^Thompson  v.  Citizens'  Bank,  144  tract  for  railroad  construction  work 

Ga.  10,  85  S.  E.  1002.    Where  a  ten-  fail  to  execute  the  written  contract 

ant  contracted  to  bu^  beer   from  a  until  a  few  days  before  the  comple- 

brewing  company  durmg  the  term  of  tion  of  the  work,   the  written  con- 

his  lease  unless  the   lease  was  can-  tract    governs    and    supplants    parol 

celed  by  the  lessor  pursuant  to  an  declarations  concerning  the  nature  of 

option  in  the  lease,  the  tenant  was  not  the   work   and   that   plaintiff    would 

relieved  from  performance  of  his  cov-  make    a    profit,    declarations    being 

enant  by  a  cancellation  of  the  lease  omitted   from   the  written   contract: 

by   mutual    agreement   between    him  Robertson  v.  C.  H.  Sharp  Contract- 

and  the  lessor  prior  to  the  time  pro-  ing  Co.,  122  Ark.  611,  183  S.  W.  754. 

vided  for  the  lessor  to  exercise  his  Thus    an    oral    contract    to    furnish 

option :  United  States  Brewing  Co.  v.  brick  at  $1525  a  thousand  has  been 

D.  Kavanaugh's  Sons,  185  111.  App.  held  merged  in  a  subsequent  written 

137.  agreement  fixing  the  rate  at  $1725  a 

2 Champion  Mfg.  Co.  v.  W.  W.  thousand:  Denny-Renton  Oay  &c 
Crandall  &  Co.,  16  Ga.  App.  536,  85  Co.  v.  Johnson,  88  Wash.  251,  152 
S.  E.  673;  Noble  v.  Trump  (Iowa),  Pac.  1017.  A  party  to  a  verbal  agree- 
156  N.  W.  376 ;  Bassett  v.  Bassett,  159  ment  should  not  be  deprived  of  his 
Ky.  117,  166  S.  W.  763  (option  to  original  security  by  the  acceptance  of 
share  equally  in  purchase  of  land) ;  an  additional  written  contract,  bind- 
J.  I.  Case  Threshing  Mach.  Co.  v.  ing  other  parties,  especially  where 
McCoy,  111  Miss.  715,  72  So.  138;  such  security  is  accepted  at  the  in- 
Goller  V.  Henseler  Mercantile  Oil  &c  stance  and  for  the  protection  of  the 
Supply  Co.,  179  Mo.  App.  48,  161  S.  original  parties:  Pierce-Fordyce  Oil 
W.  584;  Locke  v.  Murdoch,  20  N.  Assn.  v.  Woods  (Tex.  Civ.  App.),  180 
Mex.  522,  151  Pac.  298,  L.  R.  A.  S.  W.  1181.  And  one  who  sold  goods 
1917B,  267n;  Colvin  v.  Post  Mort-  under  a  parol  agreement  fixing  his 
gage  &c  Co.,  173  App.  Div.  85,  159  commission,  but  signed  written  re- 
N.  Y.  S.  361;  Fischer  v.  Schram,  173  ceipts  for  the  commissions  which  set 
App.  Div.  147,  159  N.  Y.  S.  496.  out  a  different  contract,  did  not 
Where  there  is  a  conflict  between  an  thereby  cause  the  oral  agreement  to 
oral  contract  to  arbitrate  and  the  be  supplanted  by  such  receipt;  the 
written  arbitration  agreement,  the  parol  agreement  having  been  per- 
oral contract  will  be  deemed  merged  formed,  and  there  being  no  new 
in  the  written  agreement :  Mahony  v.  consideration  for  the  writing :  Ad- 
Mahony,  158  App.  Div.  623,  143  N.  Y.  ams  Co.  v.  Helman,  58  Ind.  App.  394, 
S.  881.    Where  the  parties  to  a  con-  106  N.  E.  733. 
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§  1988.  Merger  by  modification — Continued.— The  rights 
of  the  parties  under  an  option  to  assign  certain  judgments  may 
be  merged  or  settled  by  a  subsequent  contract,*  or  property  with- 
drawn from  the  operation  of  the  first  contract*  or,  in  the  absence 
of  fraud,  all  preceding  transactions  may  be  ratified.* 

§1990.  Discharge  by  bankruptcy. — In  case  a  verdict  is 
general  and  the  issues  many,  or  if  the  claim  is  so  united  with  one 
for  damages  as  to  be  not  distinguishable,  or  at  least  unseparable, 
from  a  demand  which  is  provable  in  bankruptcy,  such  verdict 
does  not  establish  that  the  case  is  within  the  exceptions  to  prov- 
able claims  under  the  Bankruptcy  Act.*  Discharge  by  bankruptcy 
applies  only  to  the  bankrupt,  and  a  surety  company  which  rein- 
sures the  risks  of  an  insolvent  surety  company  is  entitled  to  sue 
for  a  premium  due  under  the  original  contract  with  the  insolvent 
company  as  against  the  objection  that  the  insolvency  of  the  orig- 
inal company  terminated  the  contract  of  insurance.^ 

§  1992.  "Debts  provable"  under  provisions  of  section  63, 
subdivision  a,  of  the  Bankruptcy  Act. — A  debt,  to  be  dis- 
charged in  bankruptcy,  must  be  provable  at  the  date  the  petition 
is  filed.*  But  when  the  liability  has  attached  when  the  petition 
in  bankruptcy  is  filed,  and  the  debt  is  provable  under  the  Bank- 
ruptcy Act,  such  as  the  liability  of  a  stockholder  in  a  bank,  the 
obligation  is  discharged  by  the  bankruptcy  proceeding.* 

§  1994.  Debts  discharged. — In  an  action  to  enjoin  execu- 
tion on  a  judgment,  claimed  to  be  discharged  by  bankruptcy,  the 
burden  is  on  plaintiff  to  plead  and  prove  the  discharge  and  that 
the  debt  is  not  one  of  a  class  which  the  Bankruptcy  Act  excepts 
from  the  discharge.' 


10 


'  Peterson  v.  Rankin,  161  Iowa  431,  equity  by  bankrupt  is  a  provable  debt 

143  N,  W.  418.  under    the    federal    Bankruptcy   Act, 

*H.  E.  Orr  Co.  v.  Interlaken  Land  when  not  characterized  by  the  fraud 

Co.,  74  Wash.  340,  133  Pac.  599.  of  the  bankrupt  entering  into  written 

^Barnes  v.  Century  Savings  Bank,  contract  of  sale  of  personalty  which 

165  Iowa  141,  144  N.  W.  367.  the  suit  was  brought  to  reform :  Ken- 

^Halligan  v.  Dowell    (Iowa),   161  nett  v.  Tudor  (Vt.),  99  Atl.  3C6. 

K.  W.  177.  10  Bunting    Stone    Hardw.    Co.    v. 

^National  Surety  Co.  v.  Winston,  Alexander   (Tex.  Civ.  App.),  190  S. 

161  App.  Div.  594,  146  N.  Y.  S.  825.  W.   1152.     But  compare  with   Halll- 

fVan   Tuyl   v.   Schwab,    174   App.  gan  v.  Dowell  (Iowa),  161  N.  W.  177. 

Div.  665,  161  N.  Y.  S.  323.  Execution  on  a  judgment  discharged 

•Van  Tuyl   v.    Schwab,    174   App.  by   bankruptcy   proceedings    may    bj 

Div.  665,  161  N.  Y,  S.  323.    Costs  de-  enjoined :   Bunting  Stone  Hardw.  Co. 

creed  against  defendants  in  suit  in  v.  Alexander  (Tex.  Civ.  App.),  190 
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[1  Supp. 


§  1995.  Construction  of  section  17 — Exception  2. — Sec- 
tion 17  of  the  Bankruptcy  Act,  July  1,  1898,  as  amended  by  Act 
of  Congress,  February  5,  1903,  §  5,  provides  that  a  judgment  in 
favor  of  a  wife  for  alimony  is  not  a  debt  discharged  by  bank- 
ruptcy, and  such  judgment  is  not  released  by  a  discharge  in  bank- 
ruptcy/^ The  same  is  true  in  case  of  the  unauthorized  sale  by 
brokers  of  stock  held  by  them  as  collateral  and  their  appropria- 
tion of  the  proceeds,  such  acts  being  considered  a  wilful  and 
malicious  injury  to  property,^*  and  of  a  judgment  based  on  a  wil- 
ful and  malicious  assault  on  the  person,^*  and  a  judgment  against 
a  bankrupt  in  favor  of  a  surety  company  for  false  representations 
as  to  his  financial  responsibility  in  obtaining  a  bond.^*  A  judg- 
ment for  breach  of  promise  to  marry  is  dischargeable  in  bank- 
ruptcy." 

§  1996.  Construction  of  section  17 — Exception  3. — ^The 
burden  of  proving  failure  to  receive  notice  of  bankruptcy  pro- 
ceedings is  upon  the  creditor  in  an  action  to  recover  the  amount 
of  the  debt." 

§  1997.     Construction  of  section  17 — Exception  4. — ^Where 

one  who  is  president  of  a  corporation  and  embezzles  its  entire  as- 
sets, his  liability  therefor  is  not  discharged  in  a  bankruptcy  pro- 
ceeding, whether  recovery  be  by  the  shareholders  for  their  loss  or 
by  the  trustee  in  bankruptcy  for  the  corporation.*^  But  a  dealer 
selling  goods  on  commission  has  been  held  not  to  be  acting  in  a 
fiduciary  capacity  within  section  17,  subdivision  4  of  the  Bank- 
ruptcy Act.*' 


S.  W.  1152,  or  perpetually  stayed: 
Strickland  v.  Brown  (Ga.  App.),  90 
S.  E.  1039. 

"  Brown  v.  Brown,  172  Ky.  754,  189 
S.  W.  921. 

i2McIntyre  v.  Kavanaugh,  242  U. 
S.  138,  n  Sup.  Ct.  38,  61  L.  ed.  205. 
To  same  effect:  Wood  v.  Fiske,  175 
App.  Div.  135,  161  N.  Y.  S.  1097. 

"  In  re  Conroy,  237  Fed.  817,  151 
C.  C.  A.  59.  To  same  effect :  McClel- 
Ian  V.  Schmidt,  235  Fed.  986  (injury 
from  fire  held  not  wilful  and  mali- 
cious) . 

1*  In  re  Dunfee,  219  N.  Y.  188,  114 
N.  E.  52.  To  same  effect:  Ehlinger 
V.  Speckels  (Tex.  Civ.  App.),  189  S. 
W.  348  (false  representation  to  ob- 
tain loan).     A  debt  involved  in  an 


action  for  deceit,  consisting  of  false 
representations  that  personalty  sold 
plaintiffs  was  free  of  incumbrances, 
is  a  liability  for  obtaining  property 
under  false  pretenses,  from  which 
defendants  were  not  released  by  dis- 
charges in  bankruptcy:  Kennett  v. 
Tudor  (Vt.),  99  AtL  306. 

i«  In  re  Komar,  234  Fed.  "  378. 
Quaere:  Would  the  judgment  be  dis- 
charged if  the  breach  of  the  contract 
to  marry  was  accompanied  by  seduc- 
tion. 

"Merchants  Bank  v.  Miller,  176 
App.  Div.  412,  162  N.  Y.  S.  999. 

i'^  Floyd  V.  Layton,  172  N.  Car.  64, 
89  S   E  998. 

18  Michelin  Tire  Co.  v.  Hearn  (Tex. 
Civ.  App.),  188  S.  W.  943. 
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§  1998.     Discharge  of  codebtor  of  bankrupt — Section  16. — 

Although  the  debt  may  be  an  obligation  discharged  by  bankruptcy 
proceedings  the  creditor  is  entitled  to  judgment  against  the 
debtor  as  a  basis  for  pursuing  his  remedies  against  the  surety/® 

"Tormey  v.  Miller,  31  CaL  App. 
469,  160  Pac  858. 
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CHAPTER  XLVI 

ALTERATION  OF  CONTRACTS 

§  2005.  What  is  an  alteration. — The  test  by  which  to  de- 
termine the  materiality  of  an  alteration  in  a  contract  is  not  neces- 
sarily the  increase  or  decrease  of  rights  or  liabilities,  but  whether 
the  instrument  has  the  same  operation.^ 

§  2007.  Alteration  must  be  made  by  interested  party- 
Spoliation.— An  alteration,  in  order  to  vitiate  a  contract, 
must  be  made  by  the  person  claiming  a  benefit  thereunder  or  by 
some  one  in  collusion  with  him,  and  not  by  a  mere  stranger.* 
Thus  the  alteration  of  a  written  contract  by  an  agent  who  does 
not  have  express  or  implied  authority  to  make  the  alteration  does 
not  avoid  the  contract.*  The  same  has  been  held  true  of  a  cash- 
ier's fraudulent  and  material  alteration  of  a  note  done  without 
the  knowledge  or  consent  of  the  bank.*  In  case  an  unauthorized 
change  is  made  by  a  stranger  it  is  merely  a  spoliation'  and  does 
not  affect  the  right  to  enforce  the  contract  as  originally  intended/ 

§  2008.  Modification  by  consent. — ^When  the  alteration  is 
made  with  the  consent  of  the  parties,  either  express^  or  implied,* 

1  Wayne  Co.  Nat  Bank  v.  Knee-       •  Shenkberg  Co.  v.  Porter,  137  Iowa 

land  (Okla.),  161  Pac.  193;  Gray  v.  245,  114  N.  W.  890;  Provenzano  v. 

Williams  (Vt).  99  Atl.  735.  Gleeser,    122    La.    378.   47    So.    688; 

*  Probasco  v.  Shaw,  144  Ga.  416,  Spreng  v.  Juni,  109  Minn.  85,  122  N. 
87  S.  E.  466;  Gurley  Bros.  v.  Bunch,  W.  1015,  18  Ann.  Cas.  222;  Bank  of 
130  Mo.  App.  665,  108  S.  W.  1109;  Flat  River  v.  Walton,  187  Mo.  App. 
Commonwealth  Nat.  Bank  v.  Baugh-  621,  173  S.  W.  56;  Lohman  v.  Rcy- 
man,  27  Okla.  175,  111  Pac  332.  mond,  18  N.  Mex.  225,  137  Pac.  375; 
Where  the  makers  of  a  note  left  it  Wicker  v.  Jones,  159  N.  Car.  102,  74 
with  one  of  the  signers  to  be  deliv-  S.  E.  801,  40  L.  R.  A.  (N.  S.)  69, 
ered  and  he  altered  it  before  giving  Ann.  Cas.  1914B,  1083;  Rushing  v. 
it  to  the  bank  the  alteration  will  not  Citizens'  Nat.  Bank  (Tex.  Civ.  App.), 
be  considered  the  act  of  a  stranger:  160  S.  W.  ZZ7, 

Barton  Saving  Bank  &c  Co.  v.  Ste-  ^Waskey  v.  Chambers,  224  U.  S. 

phenson,  87  Vt.  433,  89  Atl.  639,  51  L.  564,  56  L.  ed.  885,  32  Sup.  Ct.  597, 

R.  A.  (N.  S.)  346n.  Ann.    Cas.    1913D,    998;    Eadie    v. 

*  Shenkberg  Co.  v.  Porter,  137  Iowa  Chambers,  172  Fed.  IZ,  96  C.  C.  A. 
245,  114  N.  W.  890.  561,  24  L.  R.  A.  (N.  S.)  879,  18  Ann. 

*  Broadway  Nat.  Bank  v.  Heffer-  Cas.  1096;  Lanum  v.  Harrington,  2^ 
nan,  220  Mass.  247,  107  N.  E.  921.  111.  57,  107  N.  E.  826. 

6  Smith  V.  Barnes,  51  Mont  202,  ^  Barrett  v.  Effenbcrg,  29  Okla. 
149  Pac.  963,  Ann.  Cas.  1917D,  330.       679,  119  Pac  135. 
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[§    2011 


such  alteration  does  not  discharge  the  contract.  If  not  all  the  par- 
ties consent,  those  actually  consenting  are  bound.® 

§2009.  Extra-judicial  reformation, — A  contract  is  not 
discharged  by  an  alteration  made  in  good  faith  which  merely 
makes  the  contract  conform  with  the  agreement  actually  entered 
into.^^ 

§  2010.  Right  to  ffll  blanks.— The  right  to  fill  blanks  ex- 
ists and  will  be  binding  when  the  additions  or  insertions  are  made 
in  conformity  with  the  apparent  character  and  object  of- the 
blank."  However,  if  the  blank  is  filled  in  after  delivery  and  with- 
out authority  it  may  avoid  the  contract.**  The  authority  to  fill 
blanks  is  generally  implied.^ 


18 


§2011.  Alteration  must  be  material. — ^An  alteration  to 
discharge  the  instrument  must  be  material.  The  test  is,  does  the 
change  give  the  contract  a  different  effect  from  that  which  it  had 
originally,  as  to  rights,  interest  or  obligation  of  the  parties.^* 
Thus,  retracing  in  ink  penciled  figures,"  or  the  addition  of  words 
that  more  accurately  describe  the  chattels  mortgaged,**^  are  not 
material  alterations.  The  material  alteration  of  a  duplicate  orig- 
inal does  not,  according  to  some  authorities,  nullify  the  con- 


•Holyfield  v.  Harrington,  84  Kans. 
760,  115  Pac.  546,  39  L.  R.  A.  (N.  S.) 
131;  Tyler  v.  First  Nat  Bank,  150 
Ky.  515,  150  S.  W.  665. 

10  Miller  V.  Yockey,  49  Colo.  303, 
112  Pac  772;  Bayse  v.  McKenney,  43 
Ind.  App.  422,  %7  N.  E.  693  (interline- 
ation of  mortgage) ;  Gray  v.  Will- 
iams (Vt.),  99  Atl  735  (marginal 
notes). 

"Haas  V.  Commerce  Trust  Co., 
194  Ala.  672,  69  So.  894 ;  Schnitzer  v. 
Kramer  189-  111.  App.  350 ;  Kindler 
Co.  V.  First  Nat.  Bank,  61  Ind.  App. 
79, 109  N.  E.  66 ;  Johnston  v.  Hoover, 
139  Iowa  143,  117  N.  W.  277. 

"Ayers  v.  Walker,  54  Colo.  571, 
131  Pac  384.  See  also  Montgomery 
V.  Dresher,  90  Nebr.  632,  134  N.  W. 
251,  38  L.  R.  A  (N.  S.)  423n. 

"Kindler  Co.  v.  First  Nat.  Bank, 
61  Ind.  App.  79,  109  N.  E.  66  (may 
be  implied  from  circumstances) ; 
Montgomery   v.    Dresher,    90    Nebr. 


632,  134  N.  W.  251,  38  L.  R.  A.  (N. 
S.)  423n;  Bloomingdale  v.  McKee, 
97  Misc.  660,  162  N.  Y.  S.  286. 

i*Fry  V.  Bannon  Sewer  Pipe  Co., 
179  Ind.  309,  101  N.  E.  10;  Wicher 
V.  Jones,  159  N.  Car.  102,  74  S.  E. 
801,  40  L.-  R.  A.  (N.  S.)  69,  Ann. 
Cas.  1914B,  1083n;  Commonwealth 
Nat.  Bank  v.  Baughman,  27  Okla. 
175,  111  Pac  332;  Citizens'  State 
Bank  v.  Grant  (Okla.),  152  Pac  1082; 
Voris  V.  Birdsall  (Okla.),  153  Pac 
673;  Barton  Savings  Bank  v.  Ste- 
phenson, 87  Vt.  433,  89  Atl.  639,  51 
L.  R.  A.  (N.  S.)  346n;  Pitt  v.  Little, 
58  Wash.  355,  108  Pac  941.  A  ma- 
terial alteration  may  be  in  the  form 
of  a  marginal  note:  Gray  v.  Will- 
iams (Vt),  99  Atl.  735. 

"Tutwiler  v.  Burns,  160  Ala.  386, 
49  So.  455. 

1®  Benton  v.  Clemmons,  157  Ala. 
658,  47  So.  582. 
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tract.^^  Alterations  of  the  names  of  parties  to  the  contract,"  or 
the  consideration/*  subject-matter,*®  time,*^  place**  or  date**  are 
generally  material. 

§  2014.  Effect  of  material  alteration. — A  material  altera- 
tion of  a  contract  by  one  not  a  stranger  thereto  renders  it  void 
and  of  no  effect  as  to  all  parties  not  consenting.** 

§  2016.  Time  of  alteration — ^Presumptions.  —  An  era- 
sure,** interlineation,*'  the  insertion  of  a  clause,*^  or  the  striking 
off  of  a  name**  before  delivery  is  not  an  alteration  which  dis- 

i^Barkley  v.  Atlantic  Coast  Realty  1178;    Caldwell   Nat    Bank  v.  Reep 

Co,  170  N.  Car.  481,  87  S.  E.  219,  (Tex.  Civ.  App.),  188  S.  W.  507  (in- 

contra,  Koons  v.  St  Louis  Car  Co.,  nocent  alteration  held  to  destroy  in- 

203  Mo.  227,  101  S.  W.  49.  strument). 

18  Wilson  V.  Barnard,  10  Ga.  App.  "  Mitchell  v.  Reed,  32  Ky.  L.  683. 

98,  72  S.  £.  943  (changing  name  of  106  S.  W.  833. 

payee)  ;  Snell  v.  Davis,  149  111.  App.  ^  Schubert  v.  Schubert,  168  IIL 
391  (erasing  name  of  joint  maker);  App.  419;  Fry  v.  Jenkins,  173  IIL 
Builders'  Lime  &c  Co.  v.  Wernier,  App.  486;  Bodine  v.  Berg,  82  N.  J.  L. 
170  Iowa  444,  151  N.  W.  100,  662,  82  Atl.  901,  40  L.  R.  A.  (N.  S.) 
Ann.  Cas.  1917C,  1174n  (chang-  65,  Ann.  Cas.  1913D,  721n;  Barton 
ing  from  "order"  to  "bearer")  ;  In-  Sav.  Bank  v.  Stephenson,  87  Vt  433, 
ternational  Bank  v.  Mullen,  30  Okla.  89  Atl.  639,  51  L.  R.  A.  (N.  S.)  346n. 
547,  120  Pac.  257,  Ann.  Cas.  1913(3,  But  a  change  in  the  figures  setting 
180n  (changing  name  of  payee)  ;  Citi-  out  the  date  making  them  correspond 
zens'  State  Bank  v.  Grant  (Okla.),  to  the  date  set  out  in  writing  is  not 
152  Pac.  1082  (adding  word  "presi-  a  material  alteration,  since  the  writ- 
dent"  to  payee's  name);  Holbart  v.  ing  controls:  Lombardo  v.  Lombar- 
Lauritson,  34  S.  Dak.  267,  148  N.  W.  dini,  57  Wash.  352.  106  Pac  907,  32 
19  (changing  name  of  payee).  The  L.  R.  A.  (N.  S.)  515n. 
addition  of  the  name  of  a  witness  to  W.  612;  Evatt  v.  Dulaney,  51  Okla. 
the  signature  of  the  surety,  without  81,  151  Pac  607.  The  alteration  of  a 
the  surety's  knowledge  or  consent,  **  Carson  v.  Woods  (Mo.),  177  S. 
has  been  held  a  material  alteration,  stock  subscription  contract  as  to  the 
releasing  the  surety :  Swank  v.  Kauf-  number  of  shares  and  amount  of  the 
man,  255  Pa.  316,  99  Atl.  1000,  L.  R.  capital  stock  subscribed  for  releases 
A.  1917D,  826n.  To  same  effect :  the  subscriber :  Bohn  v.  Burton-Lingo 
Carson  v.  Woods  (Mo.),  177  S.  W.  Co.  (Tex.  Civ.  App.),  175  S.  W.  173. 
623 ;  Everhart  v.  Fulmer,  58  Pa.  Su-  If  the  alteration  is  material  the  intent 
per.  Ct.  454.  See,  however,  Gillespie  in  making  the  same  is  immaterial: 
v.  Smith,  229  Fed.  760;  International  Gray  v.  Williams  (Vt.).  99  AtL  735. 
Harvester  Co.  v.  Davis,  13  Ga.  App.  ^s  Thorp  v.  Jamison,  154  Iowa  77, 
1,  78  S.  E.  770.  134  N.  W.  583,  39  L.  R.  A.  (N.  S.) 

i»Outcault    Adv.     Co.     v.     Young  lOOn. 

Hardw.  Co.,  110  Ark.  123,  161  S.  W.  ««  Wicker  v.  Jones,  159  N.  Car.  102, 

142.  74  S.  E.  801,  40  L.  R.  A.  (N.  S.)  69, 

20  Howard  Piano  Co.  v.  Glover,  7  Ann.  Cas.  1914B,  1083n. 

Ga.  App.  548,  67  S.  E.  277;  Stringer  ^t  Johnson  v.  Northern  &c  Invest- 

v.  Geiser  Mfg.  Co.,  189  Mo.  App.  337,  ment  Co.,  168  Iowa  340,  150  N.  W. 

175  S.  W.  239.  596. 

21  Pensacola  State  Bank  v.  Melton,  28  Hess    v.    Schaffner    (Tex.    Civ. 
210  Fed.  57;  Baldwin  v.  Haskell  Nat.  App.),  139  S.  W.  1024. 

Bank,  104  Tex.  122,  133  S.  W.  864, 
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charges  the  contract  except  perhaps  as  to  parties  thereto  who  had 
no  knowledge  of  the  alteration.*' 

§  2018.  Effect  of  ratification  of  alteration. — An  alteration 
of  an  instrument  is  ratified  when,  with  knowledge  of  the  change, 
it  is  subsequently  recognized  as  valid  by  the  party  to  be  bound.^^ 

§2019.     Questions  of  law  and  questions  of  fact. — The 

question  as  to  whether  an  alteration  of  a  contract  is  material  is 
for  the  court,**  but  whether  the  alteration  was  actually  made,  the 
time  when  made,**  and  whether  it  was  assented  to*'  or  has  been 
ratified**  is  for  the  jury,  a.s  is  also  the  question  of  by  whom  made 
and  with  what  intent.** 


''Swank  v.  Kaufman,  255  Pa.  316, 
99  Atl.  1003,  L.  R.  A.  1917D,  826a. 
Compare  with  International  Har- 
vester Co.  V.  Davis,  13  Ga.  App.  1, 
78  S  H  770 

»>>Gray  v.' Williams  (Vt),  99  Atl. 
735.  The  ratification  of  an  alteration 
of  a  contract  may  be  express  or  im- 
plied: Divide  Cainal  &c.  Co.  v.  Ten- 
ney,  57  Colo.  14,  139  Pac  1110.  Rati- 
fication must  be  pleaded :  Wasme  Co. 
Nat  Bank  v.  Kneeland  (Okla.),  161 
Pat  193. 

"Geist  V.  Kaplan,  195  111.  App. 
299;  Hessig-EUis  Drug  Co.  v.  Todd- 
Baker  Drug  Co.,  161  Iowa  535,  143 
N.  W.  569;  Wicker  v.  Jones,  159  N. 


Car.  102,  74  S.  E.  801,  40  L.  R.  A. 
(N.  S.)  69,  Ann.  Cas.  1914B,  1083n. 
See,  however,  American  Trust  &c. 
Bank  v.  Perkins,  108  Miss.  834,  67  So. 
481;  Cavitt  v.  Robertson,  42  Okla. 
619,  142  Pac.  299;  Iowa  City  &c. 
Bank  v.  Kane,  63  Pa.  Super.  Ct.  368. 

"McWilliams  v.  Lavell,  175  III. 
App.  165. 

88  Goldsmith  v.  Stocker,  249  Pa. 
180,  94  Atl.  829;  Gray  v.  WilUams 
(Vt),  99  AtL  735. 

8*  American  Trust  &c.  Co.  v.  Per- 
kins, 108  Miss.  834,  67  So.  481 ;  Gray 
V.  WilUams  (Vt),  99  AtL  735. 

"  Hutchinson  v.  Kelly,  276  111.  438, 
114  N.  E.  1012. 
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DISCHARGE  BY  BREACH 

§  2025.    Meaning  and  effect  of  breach  of  contract  in  gen- 

eral. — ^The  breach  of  an  executory  agreement  by  one  of  the 
parties  thereto  justifies  its  abandonment  by  the  other  party.^ 
Thus  where  one  has  wilfully  and  inexcusably  failed  to  perform  a 
material  part  of  his  agreement  it  constitutes  an  abandonment  of 
the  entire  contract  and  he  can  not  recover  on  failure  of  the  other 
party  to  perform.^ 

§  2026.     Election   to    terminate   contract   on   breach.'— 

Where  a  contract  is  abandoned  by  one  party  thereto,  the  other 
party  may,  at  his  option,  treat  the  contract  as  at  an  end,*  or  he 

iHecht  V.  White    (Ga.   App.),  80  N.  Y.  S.  1018  (contract  to  furnish  il- 

S.  E.  15 ;  Poppenberg  v.  R.  M.  Owen  lustrations)  ;    Empire   Lighting  Fix- 

&  Co.,  84  Misc.  126,  146  N.  Y.  S.  478.  ture  Co.  v.  Browning,  93  Misc  489, 

To  same  effect:    Lewis  v.  West  Vir-  157  N.  Y.  S.  284  (contract  to  furnish 

ginia  Pulp  &c.  Co.,  76  W.  Va.  103,  84  gas  fixtures,  etc)  ;  Kuhns  v.  Loctz- 

S.  E.  1063.  bier,  58  Pa.  Super.  Ct  148  (contract 

«  Torrey  v.  Shea,  29  Cal.  App.  313,  in  restraint  of  trade)  ;  Culp  v.  Kirk- 
155    Pac.   820.     A   contract  may  be  man,    79   Wash.   440,    140    Pac.   346 
breached  in  any  one  of  three  ways:  (contract  for  seeding  land).    For  cx- 
<1)  By  a  positive  statement  of  an  in-  amples   of    acts    held   insufficient  to 
tention  not  to  be  bound  or  to  per-  constitute  a  breach,  sec :   Dick  Co.  v. 
form  and  an  acceptance  by  the  other  Fuller,  213  Fed.  98  (suit  for  specific 
party;    (2)   by  inability  to  perform;  performance)  ;  Gleason  v.  Thaw,  205 
(3)    by   failure  to  perform:    Provi-  Fed.  505,  123  C.  C  A,  573  (contract 
dent  Savings  Life  Assur.  Soc.  v.  El-  for    attorney's    fees,    taking   notes), 
linger    (Tex.  Civ.  App.),  164  S.  W.  Greenlee   County  v.   Cotey,   17  Ariz. 
1024.     For  examples  of  breaches  of  542,  155  Pac.  302  (refusal  to  pay  in- 
contract,  see :    Hertz  v.  Montgomery  stalment)  ;  Bogata  Mercantile  Co.  v. 
Journal  Pub.  Co.,  9  Ala.  App.  178,  62  Outcalt  Advertising  Co.    (Tex.  Civ. 
So.    564    (voting    contest,    changing  App.),    184    S.   W.   333    (advertising 
terms)  ;  Kimbro  v.   Wells,   121   Ark.  contract)  ;  Parr  v.  Howell,  74  W.  Va. 
45,   180  S.  W.  342    (contract  in  re-  413,  82  S.  E.  126  (attempts  to  obtain 
straint  of  trade)  ;  Peterson  v.  Bauer,  unauthorized  alterations).    See  also: 
174  111.  App.  91  (change  in  plans  for  Bendix  v.   Staver  Carriage  Co.,  1^ 
work);   Koehring  Mach.  Co.  v.  Chi-  111.    App.    310    (contract   prohibiting 
cago  Builders'  Specialties  Co.,  177  IlL  use  of  defendant's  name)  ;  Hochberg 
App.  100  (exclusive  agency  contract)  ;  Contracting   Co.    v.    F.    &   P.   Auto 
Scott  v.   T.   W.   Stevenson   Co.,   130  Transp.  Co.,  158  N.  Y.  S.  879  (con- 
Minn.  151,  153  N.  W.  316  (contract  tract  for  use  of  auto  truck), 
to  furnish  poods)  ;  Brown  v.  Randall,  ^  [Main   section  quoted  in  Bare  v. 
n  N.  II.  594,  90  Atl.  786  (contract  Victoria  Coal  &c.  Co.,  73  W.  Va.  632, 
for     management     of     machinery)  ;  80  S.  E.  941,  942.] 
Carlton  Illustrators  v.  American  Lo-  *  Pardoe   v.   Jones,    161   Iowa  426, 
comotive  Co.,  168  App.  Div.  289,  153  143  N.  W.  405. 
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may  elect  to  treat  it  as  still  in  force,  and  when  he  does  so  it  is 
alive  as  to  both  parties,  and  can  only  be  enforced  in  accordance 
with  its  terms.'  In  this  connection  it  would  be  well  to  note  that 
where  the  effect  of  the  breach  is  to  work  a  forfeiture,  that  for- 
feitures are  not  favored,  but,  on  the  contrary,  are  to  be  avoided 
rather  than  created  by  construction.^ 

§  2027.  Renunciation  —  Anticipatory  breach  —  English 
rule/ 

§  2028.  Renunciation — Anticipatory  breach — Controlling 
American  rule.® — By  the  weight  of  authority  an  anticipatory 
breach  excuses  the  other  party  from  further  performance  and  not 
only  that  but  he  may  treat  the  contract  as  terminated  and  at  once 
maintain  an  action  for  damages.®  In  order  to  constitute  an  an- 
ticipatory breach,  the  renunciation  must  be  unequivocal,  and 
must,  to  afford  the  basis  for  a  recovery  of  damages,  be  accepted 
by  the  other  party. ^^ 

§  2029.  Renunciation  —  Anticipatory  breach  —  Contrary 
American  view.^^ 


12 


§  2030.     Renunciation  during  performance. 

5  Roller  V.  Leonard,  229  Fed.  607,  Newspapers' Assn.,  227  Fed.  193.  One 

143  C.  C  A.  629.    The  party  not  in  party  to  an  agreement  can  not  create 

default  upon  breach  of  a  contract  by  a  breach  by  giving  notice  that  he  does 

tJie  other  party  is  required  to  elect  not  intend  to  be  bound  thereby.     It 

whether  he  will  treat  the  contract  as  may   become   such,   however,    if    ac- 

dissolved  in  toto  or  insist  on  further  cepted  and  acted  upon  by  the  other 

performance:    Lowy  v.   Rosengrant,  party:    AIvey-Ferguson  Co.  v.  Ernst 

196  Ala.  ^,  71  So.  439.  Tosetti   Brewing  Co.,    178  IlL   App. 

®  O'Connor  v.  Knights  and  Ladies  536. 

of  Security  (Iowa),  158  N.  W.  761;  ^i  There  may  exist  an  anticipatory 

Stout  V.   Missouri   Fidelity   &c    Co.  breach  of  an  executory  contract  of 

(Mo.  -App.),   179  S.  W.  993;  Hart-  sale:   Hart-Parr  Co.  v.  Finley,  31  N. 

man  v.  Chicago  &c.  R.  Co.,  192  Mo.  Dak.  130,  153  N.  W.  137,  L.  R.  A. 

App.  271,  182  S.  W.  148;  Sheaffer  v.  1915E,  851. 

Eidienberg,  62   Pa.   Super.   Ct.   510;  i^  [Main   section   cited  in   Bare  v. 

Sparkman   v.   Davenport    (Tex.   Civ.  Victoria  Coal  &c.  Co.,  7Z  W.  Va.  632, 

App.),  160  S.  W.  410;  State  v.  Sunset  80  S.  E.  941,  942.] 

TcL  &c  Co.,  86  Wash.  309,  150  Pac  Where    one    party    to    a    written 

427,  L.  R.  A.  1917F,  1178.  contract,   after   partial   performance, 

\  [Main  section  cited  in  Phosphate  claims  a  subsequent  oral  modification 

Mining  Co.  v.  Atlanta  Oil  &c.   Co.  thereof,  a  denial  by  the  other  party 

(Ga.  App.},  93  S.  E.  532.]  is  not  a  renunciation  of  the  true  con- 

\  [Maiil  section  cited  in  Phosphate  tract,  and  will  not  excuse  per  form- 
Mining  Co.  v.  Atlanta  Oil  &c  Co,  ance  on  the  part  of  the  first  party, 
(Ga.  App.),  93  S.  E.  532.]  so  as  to  give  immediate  cause  of  ac- 

*  Indiana  Life   Endowment  Co.  v.  tion  for  breach  of  contract:    Bare  v. 

Camithan  (Ind.  App.),  109  N.  E.  851.  Victoria  Coal  &c.  Co.,  73  W.  Va.  632, 

"United  Press  Assns.  v.  National  80  S.  E.  941. 

325 


§  2031] 


CONTRACTS 


[1  Supp. 


§  203 1  •  Renunciation — Illustrations  of  principles. — ^Where 
a  collection  company  guarantees  to  collect  a  certain  per  cent,  of 
old  outlawed  claims  within  a  certain  time  or  to  continue  the  serv- 
ice until  the  guaranty  is  collected  or  until  it  is  determined  that 
an  adjustment  of  the  listed  claims  can  not  be  secured  and  the 
company  fails  to  collect  the  amount  guaranteed  and  writes  the 
creditor  that  the  claims  can  not  be  collected  and  that  he  send 
claims  not  more  than  twelve  months  old  so  that  the  guaranteed 
amount  may  be  collected  is  shown  an  election  not  to  continue 
under  the  contract  and  an  attempted  repudiation  thereof  and  en- 
titles the  creditor  to  a  recovery  of  the  amount  of  the  guaranty 
less  the  maximum  commission  and  the  amount  actually  col- 
lected." 

§  2032.  Character  of  notice  of  renunciation. — In  order  to 
constitute  a  breach  of  the  contract  by  renunciation  the  denial  of 
liability  must  cover  all  the  acts  to  be  performed  by  the  defaulting 
party  under  the  contract,**  and  the  declaration  of  the  renuncia- 
tion, in  case  of  an  anticipatory  breach  must  be  positive  and  un- 
conditional." However,  a  denial  of  the  execution  of  the  con- 
tract" or  a  positive  refusal  to  perform,  although  entire  perform- 
ance is  not  due,"  or  a  positive  notice  of  intended  breach,*®  or  the 
declaration  of  an  intention  not  to  abide  by  it"  constitutes  a  renun- 
ciation and  breach.  Whether  the  action  of  one  party  to  a  partially 
executed  contract  constitutes  a  renunciation  is  a  question  for  the 
jury.^^ 

§  2034.  Withdrawal  of  renunciation. — A  renunciation  may 
be  withdrawn  as  where  defendant,  having  contracted  to  pay  for 
compartments  in  a  mausoleum  to  be  built,  repudiated  the  same  be- 
fore performance,  but  afterward  acted  on  a  committee  of  crypt 
holders,  was  held  to  have  impliedly  withdrawn  such  repudiation 


1*  Bar  stow  Stove  Co.  v.  Consoli- 
dated Adjustment  Co.,  175  III.  App. 
449. 

^*  Indiana  Life  Endowment  Co.  v. 
Reed.  54  Ind.  App.  450,  103  N.  E.  11. 

15  Provident  Savings  Life  Assur. 
Society  v.  EUinger  (Tex.  Civ.  App.), 
164  S.  W.  .1024.  To  same  effect: 
Bare  v.  Victoria  Coal  &c.  Co.,  IZ  W. 
Va.  632,  80  S.  E.  941. 

i«  Draper  v.  Miller,  92  Kans.  695, 
141  Pac.  1014. 


1^  Donati  v.  Cleveland  Grain  Co., 
221  Fed.  168,  137  C.  C  A.  68.  See 
also  Roberts  v.  American  Column  &c 
Co.,  76  W.  Va.  290.  85  S.  E.  535. 

18  Waterman  v.  Bryson  (Iowa),  158 
N.  W.  466. 

1®  New  Mexico-Colorado  Coal  &c 
Co.  V.  Baker,  21  N.  Mex.  53i;  157  Pac 
167. 

20  Colorado  Yule-Marble  Co.  v.  Col- 
lins, 230  Fed.  78,  144  C.  C  A.  376. 
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and  to  be  liable  for  the  contract  price  upon  performance  by  plain- 
tiff." But  a  subsequent  promise  or  offer  to  perform  after  an  an- 
ticipatory renunciation  does  not  affect  the  rights  of  the  adverse 
party.** 

§2035.  No  right  to  increase  damages  by  performance 
after  notice  of  renuncia^on. — In  case  there  has  been  no  ac- 
tual notice  of  renunciation  but  a  breach  vital  to  the  performance 
of  the  contract  is.  inevitable  and  foreseen,  one  is  not  required  to 
go  ahead  and  accumulate  a  bill  for  damages.*^ 

§  2036.  Voluntary  creation  of  impossibility  of  perform- 
ance before  performance  is  due. — Whenever  one  party  to  a 
contract  voluntarily  makes  performance  impossible  by  some  act 
prior  to  the  time  of  performance  the  other  party  may  treat  the 
contract  as  broken**  and  immediately  sue  for  damages.*' 

§  2039.  Creation  of  impossibility  of  performance  by  sale 
of  subject-matter  to  another. — ^A  party  to  a  contract  has  no 
right  to  dispose  of  property  so  as  to  make  performance  by  him 
impossible.*'  Thus  a  traction  company  breaches  its  contract  to 
construct  a  street  railroad  around  property  by  selling  a  part  of  its 
road  and  dismantling  the  rest,  thus  rendering  itself  incapable  of 
performing  the  same.*^ 

§  2041.  Creation  of  impossibility  of  performance  where 
promisor  is  disabled  by  act  of  promisee. — When  performance 
of  a  contract  is  prevented  by  the  wrongful  interference  of  one 
party,  the  other  has  the  right  to  treat  such  wrongful  act  as  a 
breach  and  sue  for  damages.*®  This  would  be  true  when  the 
prqmisee  refuses  to  permit  the  promisor  to  go  ahead  with  the 
contract  and  orders  him  to  stop  work.** 

^lowa  Mausoleum  Co.  v.  Wright, 
170  Iowa  546,  153  N.  W.  94. 

"Waterman  v.  Bryson  (Iowa),  158 
N.  W.  466.  A  mere  notice  of  inten- 
tion not  to  be  bound  by  a  contract  is 
not  in  itself  a  breach  and  only  be- 
comes so  upon  being  accepted  and 
acted  upon  as  such  by  the  other  party, 
and  until  so  accepted  and  acted  upon 
by  the  other  party,  the  notice  is  only 
a  declaration  of  intention  and  may 
be  withdrawn  at  any  time  before  per- 
formance is  due:  AIvey-Ferguson 
Co.  V.  Ernst  Tosetti  Brewing  Co.,  178 
UL  App.  SS6. 


^  23  "William  Cramp  &c.  Ship  and  En- 
gine Bldg.  Co.  V.  United  States,  53 
Ct.  a.  179. 

**  Levy  &c.  Motor  Co.  v.  City  Mo- 
tor Cab  Co.,  174  111.  App.  20. 

25McFarland  v.  Welch,  48  Mont. 
196,  136  Pac.  394. 

2»Megraw  v.  Hamilton  Trust  Co., 
252  Pa.  425,  97  Atl.  581. 

2^  Arlington  Heights  Realty  Co.  v. 
Citizens*  R.  &c  Co.  (Tex.  Civ.  App.), 
160  S.  W.  1109. 

28McFarIand  v.  Welch,  48  Mont. 
196,  136  Pac.  394. 

2«McDonough  v.  Almy,  218  Mass, 
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§  2042.  Creation  of  impossibility  by  bankruptcy  or  insolv- 
ency of  party. — ^The  filing  of  an  involuntary  petition  in  bank- 
ruptcy may  amount  to  an  anticipatory  breach  of  the  bankrupt's 
executory  contract  where  the  trustee  in  bankruptcy  does  not  elect 
to  perform  the  agreement."^ 

§  2044.  Nonperformance  on  failure  to-  perform  conditions 
precedent.'^ 

§  2050.  Waiver  of  breach  of  contract  as  discharge — Es- 
sentials of  such  waiver. — When  the  breach  of  a  contract  is 
waived  such  breach  does  not  operate  as  a  discharge  thereof  and 
the  rule  that  one  who  has  defaulted  can  not  enforce  the  contract 
does  not  apply  when  such  default  is  waived.*^  And  where  there 
has  been  a  waiver  of  strict  performance  and  performance  under 
the  liberal  construction  has  been  accepted,  there  must  be  reason- 
able notice  given  of  the  intention  to  return  to  the  strict  or  exact 
terms  of  the  agreement  before  a  forfeiture  or  rescission  can  be 
declared.^'  It  has  been  held  that  there  may  be  a  waiver  shown  by 
the  satisfaction  of  a  mortgage  given  to  secure  performance  of  the 
contract,^*  by  the  drawing  up  of  a  supplemental'*  or  subsequent 

409,  105  N.  E.  1012,  Ann.  Cas.  1915D,  448.  133  Pac  1029.  In  order  that 
855n  (contract  for  blasting  rock).  To  there  may  be  a  waiver  of  a  breach 
same  eflfect:  Connell  v.  Higgins,  170  there  must  be  knowledge  of  the 
Cal.  541,  150  Pac.  769  (contractor  breach:  Midland  City  Hotel  Co.  v. 
prevented  by  owner  from  doing  Alexander,  14  Ga.  App.  8,  80  S.  £.  24. 
work)  ;  St.  John  v.  St  John,  223  Each  party  has  the  right  to  recover 
Mass.  137,  111  N.  E.  719  (defendant  for  the  breaches  of  the  other:  Pop- 
moving  and  rendering  performance  penberg  v.  Owen  A  Co.,  84*  Misc  126, 
impossible)  ;  Zadek  v.  Olds,  166  App.  146  N.  Y.  S.  478.  The  waiver  of  a 
Div.  60,  151  N.  Y.  S.  634  (work  to  be  written  contract  may  be  in  whole  or 
done  on  commission).  A  member  of  in  part  and  may  be  made  directly  or 
a  labor  union  who  is  a  party  to  an  indirectly:  Fairbanks,  Morse  &  Co. 
agreement  between  the  union  and  his  v.  Nelson,  217  Fed.  218,  133  C  C.  A. 
employer  to  the  effect  that  so  long  as  212. 

the  union  is  able  to  furnish  help  to  ^'  Hibernian  Banking  Assn.  v.  Bell 
the  employer  no  other  help  shall  be  &c  Coal  Co.,  181  III.  App.  581.  A 
employed  does  not  breach  his  agree-  second  contract  which  provides  that 
ment  with  the  other  members  so  as  it  shall  not  revive  the  original  or 
to  give  them  a  right  of  action  by  keep-  waive  any  rights  thereunder,  ap- 
ing his  employment  after  expulsion  proved  by  the  surety,  "without  preju- 
from  the  union:  Shinsky  v.  Tracey  dice  to  any  rights  under"  the  first 
(Mass.),  114  N.  E.  957.  contract,  does  not  waive  the  right  to 
30  Central  Trust  Co.  v.  Chicago  damages  for  breach  of  the  first  con- 
Auditorium  Assn.,  240  U.  S.  581,  60  tract:  Comey  v.  United  Surety  Co., 
L.  ed.  811,  36  Sup.  Ct  412,  L.  R.  A.  160  App.  Div.  698,  145  N.  Y.  S.  674. 
1917B.  580n.  "  Colby  v.  Interlaken  Land  Co.,  88 

81  [Main  section  quoted  in  Burpee  Wash.  196,  152  Pac.  994. 

V.  Guggenheim,  226  Fed.  219.]  *'  Bowman  ▼.  Schatzinger,  35  Ohio 

82  Shorett   v.    Knudson,    74   Wash.    Cir.  Ct  40. 
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contract,***  by  an  unqualified  acquiescence  in  the  breach,'^  by  an 
acceptance  of  the  benefits  of  the  contract  long  after  the  breach, 
there  never  having  been  made  any  attempt  to  rescjnd,**  or  by  the 
writing  of  a  letter  subsequent  to  the  breach  from  which  one 
would  be  warranted  in  assuming  that  if  the  work  was  continued 
to  completion,  it  would  be  accepted/®  On  the  other  hand,  it  has 
been  held  that  there  was  no  waiver  of  a  right  to  require  a  bond 
as  provided  for  in  the  contract  by  merely  urging  completion  of 
the  work.*®  Nor  does  the  fact  that  during  the  pendency  of  ain 
action  to  enforce  the  contract  payments  are  made  thereunder  cut 
off  the  right  of  action.*^ 

**  Badger     Mfg.     Co.     v.     United  auto  truck  for  thirty  days,  plaintiff 

States,  49  Ct.  CI.  538.  could  waive  any  condition  of  com- 

•^  Croak  v.  Trentman,  50  Okla.  659,  plcte  performance  as  a  concurrent  or 

150  Pac.  1088  (right  to  sue  for  dam-  precedent    condition    to    defendant's 

ages  waived).  right  to  payment  for  four  days*  work : 

3*  American  Sand  &c.  Co.  v.  Chi-  Hochberg  Contracting  Co.  v.  F.  &  P. 
cago  Gravel  Co.,  184  111.  App.  509.  Auto  Transp.  Co.,  158  N.  Y.  S.  879. 
But  in  a  building  contract  taking  pos-  A  warranty  of  roofing  provided  that 
session  thereof  and  pa3ring  the  con-  notice  of  defect  should  be  given  in 
tract-price  in  full  does  not  waive  the  writing.  It  was  conceded  lliat  no  no- 
right  of  action  for  faulty  construe-  tice  was  given  or  waived.  Held  that 
tion,  especially  when  the  payment  is  breach  of  such  warranty  was  no  de- 
accompanied  with  notice  that  dam-  fense  to  an  action  on  the  contract  for 
asfes  will  be  claimed:  Leonard  v.  material  furnished  and  labor  per- 
Home  Builders,  174  Cal.  65,  161  Pac.  formed :  Myers  v.  Philip  Carey  Co., 
1151,  L.  R.  A.  1917C,  322.  17  Ga.  App.  535,  87  S.  E.  825. 

*•  Sledge  V.  Arcadia  Orchards  Co.,  *®  Symms-Powers  Co.  v.  Kennedy, 
77  Wash.  477,  137  Pac  1051.  Right  33  S.  Dak.  355,  146  N.  W.  570. 
to  recover  liquidated  damages  for  *i  Blose  v.  Blose,  118  Va.  16,  86  S. 
failure  to  complete  building  on  time  E.  911.  Where  defendant  breached 
may  be  waived :  Haentze  v.  Brown,  an  agreement  to  supply  building  ma- 
193  111.  App.  288.  But  waiver  of  terial,  plaintiff's  failure  to  get  ma- 
strict  performance  as  to  time  does  terials  elsewhere  and  negotiations 
not  prevent  the  party  not  in  default  with  new  defendant  for  a  new  con- 
from  recovering  for  the  breach  of  tract  was  not  a  waiver  of  the  breach 
other  terms  of  the  contract:  Wiggin  where  plaintiff  believed  and  relied  on 
V.  Marsh  Lumber  Co.  (W.  Va.),  87  defendant's  false  statement  that  the 
S.  E.  194.  Where  the  party  to  a  con-  former's  architect  had  canceled  the 
tract  waived  its  breach  by  making  a  contract:  Sherry  v.  Federal  Terra 
payment  under  the  contract,  he  is  not  Cotta  Co.,  172  App.  Div.  57,  158  N. 
precluded  from  thereafter  withdraw-  Y.  S.  241.  Acceptance  of  the  work 
ing  from  the  contract  and  demanding  after  the  date  fixed  for  completion 
back  his  money,  if  the  other  parties  is  not  a  waiver  of  the  right  to  a  coun- 
had  not  altered  their  position  in  reli-  terclaim  for  resultant  damage  is  a 
ance  upon  the  payment:  Sickelsteel  waiver  of  any  defense  to  an  action 
V.  Edmonds,  158  Wis.  122,  147  N.  W.  for  the  agreed  compensation :  Brook- 
1024.  In  action  for  damages  for  lyn  Structural  Steel  Corp.  v.  Lecht- 
breach  of  an  agreement  to  furnish  an  man,  92  Misc.  164,  155  N.  Y.  S.  220. 
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§  2051.    Waiver  of  breach  as  ground  for  damages/^ — 

When  the  breach  of  a  contract  has  been  waived  by  failure  on  the 
part  of  defendant  to  insist  on  it  he  can  not  afterward  set  it  up 
in  excuse  of  his  own  breach  of  the  contract.*' 

**  [Main  section  quoted  in  Leonard        **  Phillips  v.  Todd  (Mo.  App.),  180 
V.  Home  Builders,  174  Cal.  65,  161     S.  W.  1039. 
Pac  1151,  L.  R.  A.  1917C,  322,  323.] 


.  CHAPTER   XLVIII 


DISCHARGE  OF  RIGHT  OF  ACTION 

s 

§2056.  Release  defined  and  distinguished. — A  release 
constitutes  a  relinquishment,  concession,  or  surrendering  of  a 
right  to  the  person  against  whom  it  might  have  been  enforced.^ 

§2058.  Consideration  of  release. — ^When  notes,  and  not 
their  payment,  are  accepted  as  part  of  the  consideration  for  a  re- 
lease, such  release  can  not  be  se^  aside  on  the  ground  that  the 
notes  were  not  paid.^  But  the  payment  of  an  admitted  indebted- 
ness furnishes  no  consideration  for  the  release  of  the  sum  re- 
maining unpaid.*  The  absence  of  consideration  renders  the  re- 
lease of  no  avail.* 

§  2059.  Necessity  for  seal  on  release. — At  common  law 
a  release  was  required  to  be  executed  under  seal,  but  this  is  not 
true  as  a  general  rule,  in  most  jurisdictions  at  the  present  time."* 
But  if  imder  seal  the  instrument  is  protected  from  attack  for  lack 
of  consideration.* 

§  2061.  Construction  of  releases  in  general."* — A  release 
should  be  so  construed  as  to  carry  out  the  intention  of  the  parties 
as  expressed  by  the  language  of  the  instrument  when  read  in  the 
light  of  the  circumstances  surrounding  the  transaction.^     The 


^Coopcy  V.  Keady,  73  Ore.  66,  144 
Pat  99.  The  mere  agreement  to  set- 
tle or  the  authorization  of  another  to 
settle  does  not  amount  to  a  release 
when  no  settlement  was  in  fact  made : 
Stowc  V.  United  States  Express  Co., 
179  Mich.  349,  146  N.  W.  158, 

*  Galveston  &c.  R.  Co.  v.  Walker 
(Tex.  Civ.  App.),  163  S.  W.  1038.  A 
well  driller's  waiver  of  his  right  to 
dig  a  well  deep  enough  to  produce  a 
supply  of  water  to  last  a  year  is  con- 
sideration for  a  release  of  the  war- 
ranty when  the  owner  claims  the  vein 
encountered  is  sufficient  and  the 
driller  stated  it  was  insufficient :  Goff 
V.  Craig,  51  Ind.  App.  461,  99  N.  E. 
1013. 

'American  Warming  &c.  Co.  v. 
Fayette  Lumber  Co.,  54  Pa.  Super. 


Ct.  211.  To  same  effect:  Harms  v. 
Fidelity  &c.  Co.,  172  Mo.  App.  241, 
157  S.  W.  1046.  Otherwise  when  the 
amount  is  unliquidated  and  there  is 
a  bona  fide  dispute  as  to  the  amount 
actually  due:  Putman  v.  Boyer,  173 
Mo.  App.  394,  158  S.  W.  861. 

*  Burke  v.  Leming  Lumber  Co., 
121  Ark.  194,  180  S.  W.  499 ;  Post  v. 
Thomas,  153  App.  Div.  865,  139  N.  Y. 
S.  6. 

•^Coopey  V,  Keady,  73  Ore.  66,  144 
Pac.  99. 

^  Dwy  V.  Connecticut  Co.,  89  Conn. 
74,  92  Atl.  883,  L.  R.  A.  1915E,  800n. 

^a  [Main  section  cited  in  Jensen  v. 
McConnell  Bros.  (Idaho),  169  Pac. 
292,  293.] 

T  Miller  V.  Lloyd,  181  111.  App.  230; 
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rules  concerning  the  construction  of  releases  are  the  same  in 
equity  as  in  law.® 

• 

§  2063.  Effect  of  release — ^At  law  and  in  equity. — A  valid 
release  extinguishes  all  claims  that  are  covered  by  the  release.® 
Thus  a  voluntary  release  of'  a  debt  is  not  revived  by  an  express 
promise  to  pay  nor  does  the  express  promise  furnish  a  considera- 
tion.^^ 

§  2064.  Effect  of  release  of  one  joint  debtor. — ^Where  the 
note  is  the  joint  and  several  obligation  of  the  makers,  all  the 
makers  are  not  necessarily  released  by  the  release  of  one.^^  Thus 
a  state  statute  which  provides  that  a  release  of  one  or  more  joint 
debtors  is  a  payment  on  the  debt  of  the  full  proportionate  shares 
of  such  debtor,  has  no  application  to  an  indebtedness  claimed  to 
be  several  in  its  inception."  And  where  a  debt  is  to  be  appor- 
tioned among  certain  people  the  release  of  one  does  not  release 
all.^*  The  principle  that  the  release  of  one  joint  tort  feasor  re- 
Swinburne  V.  Swinburne,  2^  R.  I.  App.),  163  S.  W.  615.  The  giving  of 
255,  90  Atl.  121.  a  note  with  collateral  security  by  one 

*  Coopey  V.  Keady,  73  Ore.  66,  144  of  two  co-tenants  does  not  release  tlie 
Pac.  99;  Swinburne  v.  Swinburne,  36  other  co-tenant  from  liability  for 
R.  I.  255,  90  Atl.  121.  rent:  Kesner  v.  Truax,  195  III.  App. 

•  Butterfield  v.  Reynolds,  189  Mich.  285.  In  order  that  a  release  of  one 
152,  155  N.  W.  442 ;  Coopey  v.  Keady,  joint  obligor  shall  discharge  all,  it 
73  Ore.  66,  144  Pac.  99.  See  also  must  be  a  technical  release,  without 
American  Nat  Ins.  Co.  v.  Mooney,  limitation  or  restriction,  and  must  be 
111  Ark.  514,  164  S.  W.  276  (suit  on  under  seal:  Hillas  v.  Fuller,  143  N. 
insurance  policy).  It  does  not  dis-  Y.  S.  15.  Compare  with  Fox  v.  Hud- 
charge  claims  not  covered  by  the  re-  son,  150  Ky.  115,  150  S.  W.  49,  Ann. 
lease:  Nalle  v.  Safe  Deposit  &c.  Co.,  Cas.  1914A,  832n.  Where  an  agent 
120  Md.  187,  87  Atl.  770;  Rochester  has  wrongfully  pledged  goods  the  re- 
&c.  Works  V.  Mitchell  Woodbury  Co.,  lease  by  the  principal  of  the  agent 
215  Mass.  194,  102  N.  E.  438 ;  Mitchell  also  releases  the  pledgee :  Boston 
V.  Mitchell,  170  App.  Div.  452,  156  N.  Supply  Co.  v.  Rubin,  214  Mass.  217, 
Y.  S.  76.  And  it  has  been  held  that  101  N.  E.  133.  A  release  of  one  joint 
a  release  of  damages  for  breach  of  debtor  reserving  a  right  of  action 
contract  to  transport  stock  promptly  against  the  others  may  be  construed 
is  no  defense  to  an  action  in  tort  for  as  a  covenant  not  to  sue :  Nickerson 
breach  of  the  carrier's  common-law  v.  Suplee,  174  111.  App.  136. 
liability:  Bratton  v.  Chicago  &c.  R.  "Hosier  v.  Ireland,  219  Fed.  489, 
Co.,  167  Mo.  App.  75,  150  S.  W.  1124.    135  C.  C.  A.  201. 

If  the  release  applies  to  only  past  acts  ^^  Miller  v.  Lloyd,  181  Til.  App.  230. 

recovery  may  be  had  for  acts  com-  See  also  Hall  v.  Allen  Mfg.  Co.,  133 

mitted  subsequent,      the  execution  of  La.  1079,  63  So.  591,  holding  that  a 

the  release:    Moore  v.  Hope  Natural  dismissal  as  to  one  alleged  to  be  a 

Gas  Co.,  Id  W.  Va.  649,  86  S.  E.  564.  debtor  in   solid  with  another,    when 

See  also  Smith  v.  Texas  &c.  R.  Co.,  there  was  in  reality  no  debt  due  from 

(Tex.  Civ.  App.),  180  S.  W.  920.  the  one  released  is  not  a  release  of 

1®  Gross  V.  Bibo,  19  N.  Mex.  495,  the  other.     Also  defines  terms   "re- 

145  Pac.  480.  mission"     and      "conventional      dis- 

11  Tinkham  v.  Wright   (Tex.  Civ.  charge."  Compare  with  (3ase  Thresh- 
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leases  ail  does  not  apply  to  a  bank  which  receives  a  check,  fraudu- 
lently procured,  for  collection,  and  pays  the  same  with  notice,  for 
tlie  reason  that  the  bank  was  not  a  joint  wrongdoer  with  the 
parties  to  the  f  raud.^* 

§  2066.  Release  obtained  through  fraud  and  mistake. — A 
release  obtained  by  fraud  is  invalid.^*  Thus  it  has  been  held  that 
a  contract  of  compromise  and  settlement  entered  into  by  one  with 
no  business  experience  who  settles  his  claim  upon  a  misrepre- 
sentation as  to  his  want  of  insurable  interest  may  rescind  the 
settlement  and  recover  the  amount  due  under  the  original  con- 
tract." But  if  the  fraud  relates  to  matters  outside  the  release  it 
will  not  be  invahdated."  If  a  release  is  signed  through  a  mis- 
understanding of  its  character  it  may  be  considered  as  a  mere 
nudum  pactum." 

§2067.  Pleading  release. — In  case  a  general  release  is 
pleaded  by  defendant,  the  plaintiff  may,  in  reply,  allege  mutual 
mistake  of  fact  and  fraud  to  avoid  such  release,  notwithstanding 
the  action  is  one  at  law  and  the  grounds  for  avoiding  the  release 
are  equitable."  But  an  answer  which  sets  up  a  release,  which 
defense  was  anticipated  by  allegations  of  fraud  in  the  complaint, 
is  insufficient  on  demurrer.  *° 

§  2068.  Definition  and  characteristics  of  accord  and  satis- 
faction.— As  used  here  an  "accord  and  satisfaction"  is  an 
executed  agreement  by  which  one  party  gives  and  the  other  ac- 
cepts something  in  satisfaction  or  discharge  of  an  existing  right 
of  action  for  the  breach  of  a  contract.*^  To  constitute  an  accord 

ing  Mach.  Co.  v.  Bridger,  133  La.  754,  "  Hudson  v.  Glen  Falls  Ins.  Co., 

«  So.  319  (holding  if  the  makers  are  218  N.  Y.  133,  112  N.  E.  728,  L.  R.  A. 

liable  in  solid  the  release  of  one  re-  1917A,  482n. 

leases  the  other).  i^  Putnam  v.  Boyer,  173  Mo.  App. 

"Arkansas  Nat  Bank  v.  Martin,  394,  158  S.  W.  861. 

110  Ark.  578,  163  S.  W.  795.  i®  Brown  v.  Farr,  35  Ohio  Cir.  Ct. 

"Interstate   Coal   Co.   v.   Trivett,  466. 

155  Ky.  825,  160  S.  W.  728.    This  is  i»  Warner  v.    Star   Co.,    162   App. 

also  true  of   a  release  under   seal :  Div.  458,  147  N.  Y.  S.  803. 

Southern  R.  Co.  v.  Clark,  233  Fed.  »<>  Def ries  v.  Finelite,  89  Misc.  209, 

900, 147  C  C.  A.  574 ;  Woods  v.  Wilk-  151  N.  Y.  S.  665. 

Strom,  67    Ore.    581,    135    Pac.    192.  «i  Reliance  Life  Ins.  Co.  v.  Garth, 

Grossly  inadequate  consideration  for  192  Ala.  91,  68  So.  871;  Graham  v. 

♦he  release  of  valuable  rights  may  be  Crismen,  169  Iowa  91,  146  N.  W.  756; 

evidence  of  fraud:    Weber  v.  Head  Wolf  v.  Humboldt  Co.,  36  Nev.  26, 

Camp  &c.  Woodmen  of  the  World,  60  131  Pac.  964,  45  L.  R.  A.  (N.  S.)  762; 

Colo.  529,  154  Pac  728.  Bergman  Produce  Co.  v.  Brown  (Tex. 
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and  satisfaction,  there  must  be  a  meeting  of  the  minds  of  the 
parties  upon  an  agreement  fully  settling  the  claim  for  the 
breach."  It  is  not  necessary  that  the  words  "settle"  or  "settle- 
ment" be  used,  however,  for  it  is  the  intention  that  governs  re- 
gardless of  the  words  used.**  When  completely  executed  a  valid 
accord  and  satisfaction  is  an  absolute  defense  to  a  legal  action  on 
the  claim  satisfied." 

§  2070.  Subject-matter  of  an  accord. — ^There  may  be  an 
accord  and  satisfaction  of  one  or  more  demands,  each  arising 
out  of  the  breach  of  an  entire  contract,  without  affecting  other 
demands  growing  out  of  the  same  contract,"  or  of  a  claim  to  the 
first  prize  in  a  voting  contest**  or  of  a  claim  for  failure  to  deliver 
goods  as  ordered." 

§  2072.  Necessity  for  execution  of  accord. — ^An  accord 
does  not  constitute  a  defense  to  an  action  unless  it  has  been  exe- 
cuted.** The  original  liability  is  not  extinguished  until  the  accord 
is  executed,*"  and  a  right  of  action  thereon  is  not  barred.***  Par- 
tial execution  of  the  accord  is  insufficient.*^ 

§  2074.  New  promise  as  satisfaction. — While  a  mere  un- 
executed accord  does  not  supersede  or  discharge  the  original  con- 
tract, nevertheless  if  the  promise  itself  legally  constitutes  consid- 
eration and  is  accepted  in  satisfaction  the  accord  extinguishes  the 

Civ.  App.),  172  S.  W.  554.    Sec  also  cute  note) ;  McCoy  v.  Millbury,  87  N. 

Borden  v.  Fine,  212  Mass.  425,  98  N.  J.  L.  697,  94  Atl.  621  (failure  to  pay 

E.  1073.  agreed  sum)  ;   Brooklyn  Heights  R. 

2«  Reliance  Life  Ins.  Co.  v.  Garth,  Co.  v.  Brooklyn  City  R.  Co.,  151  App. 

192  Ala.  91,  68  So.  871.  It  covers  only  Div.  465,  135  N.  Y.  S.  990. 

matters  actually  included  therein :   In  2»  B.    &    W.    Engineering    Co.    v. 

re  Pf enninger's  Estate,  135  Minn.  192,  Beam,  23  Cal.  App.  164,  137  Pac.  624 ; 

160  N.  W.  487.  Sawyer  v.  Hawthorne,  167  Iowa  410, 

23  Schultz  V.  Farmer's  Elevator  Co^  149  N.  W.  512 ;  Cooke  v.  McAdoo,  85 

174  Iowa  667.  156  N.  W.  716.  N.  J.  L.  692,  90  AtL  302 ;  McCoy  v. 

2*  Savage  v.   Edgar.  86  N.  J.  Eq.  Milbury,  87  N.  J.  L.  697,  94  AtL  621 ; 

205,  98  Atl.  407.  Business  Men's  Realty  Co.  v.  Comet 

26  National  Duck  Mills  v.  CaUin,  10  Co.,  152  App.  Div.  941,  137  N.  Y.  S. 

Ga.  App.  240,  7Z  S.  E.  418.  823;  Eichelbergcr  v.  Mann,  115  Va. 

2«  Hertz    V.    Montgomery    Journal  774,  80  S.  E.  595. 

Pub.  Co.,  9  Ala.  App.  178,  62  So.  564.  ao  White   v.    Beverly   Bldg.    Assn., 

2T  Cohn  V.  Arkin,  178  IlL  App.  306.  221  Mass.  15, 108  N.  E.  921 ;  Crouch  v. 

28  Frankfort-Barnett   Co.   v.   Will-  Quigley,  258  Mo.  651,  167  S.  W.  978 

iam  Pryra  Co.,  237  Fed.  21.  150  C.  C.  (breach  of  promise  suit). 

A.  223;  Kennedy  v.  Maddox.  15  Ga.  'i  Olson   v.   Farnsworth,  97    Nebr. 

App.  684,  84  S.  E.  153  (failure  to  de-  407,  150  N.  W.  260;  Cooke  v.  Mc- 

liver  note)  ;  Cooke  v.  McAdoo,  85  N.  Adoo.  85  N.  J.  L.  692,  90  Atl.  302. 
J.  L.  692.  90  Atl.  302  (failure  to  exe- 
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original  obligation.'*  And  when  a  new  contract  is  accepted  in 
satisfaction  of  a  prior  agreement,  the  remedy  for  breach  thereof 
is  on  the  new  and  not  the  old  contract.^' 

§  2076.  Satisfaction  by  payment  of  less  than  due. — Where 
the  debt  is  liquidated  and  is  due  (except  when  the  rule  is  changed 
by  statute)  payment  by  a  solvent  debtor  and  receipt  by  the  cred- 
itor of  a  part  thereof  is  not  a  satisfaction  of  the  whole  unless 
supported  by  a  new  consideration;  such  payment  only  amounts 
to  a  discharge  of  the  amount  paid,  and  an  action  may  be  main- 
tained for  the  balance.**  Thus  the  acceptance  of  a  sum  less  than 
that  actually  due  under  an  insurance  policy  will  not  prevent  re- 
covery of  the  balance.'"  This  principle  applies  to  obligations  of 

» Babcock  v.  Huntoon,  37  R.  I.  526,  Tide  Water  Oil  Co.,  165  App.  Div. 

93  AtL  911.  954,  150  N.  Y.  S.  641 ;  Baccaria  v. 

*' Sawyer  v.  Hawthorne,  167  Iowa  Landers,  84  Misc.  396,  146  N.  Y.  S. 
410,  149  N.  W.  512;  Morgenthaler  v.  158;  Havender  v.  Brodbeck,  88 
Somcrs.  164  Wis.  159,  159  N.  W.  717.  Misc.  30,  150  N.  Y.-  S.  162;  Dorman 
The  new  contract  must  be  ple^ided  as  v.  Arkin,  120  N.  Y.  S.  757 ;  Klein- 
such  or  its  terms  reasonably  lead  to  felter  v.  Granger,  136  N.  Y.  S.  485; 
the  conclusion  that  it  amounts  to  an  Donnell  v.  First  Mtg.  &c.  Co.,  153  N. 
accord  and  satisfaction:  Cha^npion  Y.  S.  218;  Greensberg  v.  Eisenberg, 
Fibre  Co.  v.  Hardin,  172  N.  Car.  767,  154  N.  Y.  S.  119;  Martinson  v.  Van 
90  S.  E.  919.  Cortlandt  Operating  Co.,  155  N.  Y. 

•*Abercombie   v.   Goode,    187  Ala.  S.   359;    Sondhelm    v.    Scalera,    161 

310,  65   So.  816;  Louisiana  Lumber  N.   Y.   S.  291;    Sherman   v.   Pacific 

Co.  V.  Farrior  Lumber  Co.,  9  Ala.  Coast    Pipe   Co.    (Okla.),    159   Pac. 

App.  383,  63  So.  788:  Workmen  v.  333.  L.  R.  A.  1917A,  716;  Schumacher 

James,  14  Ala.  App.  477,  70  So.  976 ;  v.  Moffit,  71  Ore.  79,  142  Pac  353 ; 

Phillips  V.  Graham  Co.,  17  Ariz.  208,  Tustin  v.  Philadelphia  &  R.  Coal  &c. 

149  Pac  755;  New  York  Life  Ins.  Co.  Co.,  250  Pa.  425,  95  Atl.  595;  Parker 

V.  McDonald  (Colo.),  160  Pac  193;  v.  Mayes,  85  S.  Car.  419,  67  S.  E. 

Jordy  V.  Maxwell,  62  Fla.  236,  56  So.  559,    137    Am.    St.    912 ;     Simmons 

946;  Holslag  v.  Morse,  188  111.  App.  Hardw.   Co.    v.   Adams    (Tex.   Civ. 

607  (acceptance  of  less  sum  due  to  App.),  147  S.  W.  1196;  Johnson  v. 

mistake)  ;   Kushner  v.   Perlman,   189  Hoover  (Tex.  Civ.  App.),  165  S.  W. 

III.  App.  59 ;  American  Seeding  Mach.  900 ;  Schulze  v.  Waco  Land  &c  Co. 

Co.  y.  Baker.  55  Ind.  App.  625.  104  (Tex.   Civ.   App.),   177   S.  W.   157; 

N.  E.  524;  Foster  County  State  Bank  Smoot  v.  Checketts,  41  Utah  211,  125 

V.  Lammers,  117  Minn.  94,  134  N.  W.  Pac   412,   Ann.   Cas.    1915C,    1113n; 

501 ;  Barrett  v.  Kern,  141  Mo.  App.  Nixon  v.  Kiddy,  66  W.  Va.  355,  66  S. 

5,    121     S.     W.     774;     Vinson     v.  E.  5(X).     This  rule  is  given  a  strict 

Lee   Jordan    Lumber    Co..    167  Mo.  construction:     Baccaria   v.   Landers. 

App.  201.    151    S.    W.    199;  Miners'  84  Misc  396,  146  N.  Y.  S.  158.    The 

&C.    Bank     v.     American     Bonding  settlement  need  not  be  rescinded  or 

Cx).   (Mo.   App.),    186  S.  W.    1139;  the  money  received  be  returned  be- 

(^Lsteili  V.  Jereissati,  80  N.  J.  L.  295,  fore  sent  for  the  balance  due:  Hols- 

78  AtL  227;  Decker  v.   George  W.  lag  v.  Morse,  188  111.  App.  607. 
Smith  &  Co.,  88  N.  J.  L.  630,  96  Atl.        "  Weber  v.  Head  Camp  &c.  Wood-: 

915;  Cornell  v.  Taylor.  137  App.  Div.  men  of  the  World,  60  Colo.  529,  154 

496,  122  N.  Y.  S.  157 ;  MacEvoy  v.  Pac  728. 
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a  county/®  municipal  corporations/^  and  relations  between  attor- 
ney and  client.*®  It  also  covers  interest  when  there  is  an  express 
contract  to  pay  the  same.*®  But  payment  of  the  principal  sum 
due,  less  interest,  when  there  is  no  express  contract  to  pay  inter- 
est, may  amount  to  an  accord  and  satisfaction  as  to  both  prin- 
cipal and  interest.*®  Even  if  there  is  a  statute  changing  the  rule, 
yet  if  the  less  sum  is  accepted  under  circumstances  that  prac- 
tically amount  to  coercion  it  will  not  operate  as  a  discharge.*^ 
Merely  saving  delay  is  not  sufficient  consideration  to  support  an 
agreement  to  accept  less  than  the  amount  due  in  full  satisfac- 
tion.** But  the  abandonment  of  an  appeal  is  sufficient  considera- 
tion to  support  an  agreement  to  accept  as  full  satisfaction  a  sum 
less  than  the  amount  of  the  judgment.*"  A  slight  considera- 
tion will  take  the  case  out  of  the  rule,  such  as  payment  be- 
fore maturity,**  payment  by  a  stranger,**  or  payment  in  prop- 
erty.** It  has  also  been  held  that  a  settlement  made  in  view  of  the 
insolvency  of  the  debtor,*^  or  an  agreement  not  to  go  through 
bankruptcy,**  is  sufficient  consideration  to  support  the  accord 
and  satisfaction.  But  an  agreement  to  accept  as  satisfaction  a 
per  cent,  of  the  debt  equal  to  the  amount  paid  creditors  whose 

*•  Crawford  v.   Darrow,  87   Nebr.  ger  in  fact  agent  of  debtor)  ;   Cun- 

494,   127  N.  W.  891.  See  also  Wolf  ningham  v.  Irwin,  182  Mich.  629,  148 

V.  Humboldt  County,  36  Nev.  26,  131  N.    W.    786    (payment   by    father) ; 

Pac.  964,  45  L.  R.  A.  (N.  S.)  762.  Punamchand    v.    Temple,    2    L.    R. 

»7  Phillips   V.   Graham   County,    17  (1911)    K.    B.    330    (father    paying 

Ariz.  208,  149  Pac.  755.  son's  debt).    This  is  not  true  where 

*fi  (General    Fireproof    Constr.     Co.  the  creditor  sent  to  guarantor  an  er- 

V.  Butterfield,  143  App.  Div.  708,  128  roneous  statement  and  third   person 

N.  Y.  S.  407.  paid  amount  demanded  and  obtained 

*®Abercombie  v.   Goode,   187  Ala.  receipt:    Barber  Asphalt  Co.  v.  Mul- 

310,  65  So.  816.  len,  220   Mass.  308,   107   N.   E.   978. 

*®  Bennett  v.  Federal  Coal  &c  Co.,  Nor  does  it  apply  where  the  debtor 

70  W.  Va.  456,  74  S.  E.  418,  40  L.  R.  borrows  the  money  and  then  pays  it 

A.    (N.  S.)   588n,  Ann.  Cas.   1913E,  over  himself:    Ivy  Court  Realty  Co. 

578n.  V.  Knapp,  79  Misc.  260,  139  N.  Y.  S. 

*i  Thomas  v.  Brown,  116  Va.  233,  918. 

81  S.  E.  56,  Ann.  Cas.  191 7 A,  128n.  *«  Heard  v.  Armstrong,  10  Ala.  App. 

*»  Brush  Hat  Mfg.  Co.  v.  Abeles,  657,  65  So.  849  (statute  renders  sat- 

45  Pa.  Super.  Ct.  243.  isf action  binding  if  under  seal)  ;  Lam- 

*8  Donahue  v.  Brooks,  143  111.  App.  berton  v.  Harris,   112  Ark.  503,   166 

188.  S.    W.    554;    First    Nat.    Bank    v. 

**  Zabludowsky    v.     Gottfried,    95  Latham,  37  Okla.  286,  132  Pac.  891.  ' 
Misc.  623,   159  N.  Y.   S.  785   (three  *t  winter  v.   Meier,    151   111.   App. 
notes  payment  before  the  first  came  572.   Contra:   Where  the  debtor  mis- 
due).     Compare   with   Gilia  v.   Rob-  represents    his    solvency:     Scott    v. 
bins,  134  Minn.  45,  158  N.  W.  807.  Parkview   Realty   &c.    Co.,   241    Mo. 

«Kuhn  v.  Kuhn,  171  111.  App.  298;  112.  145  S.  W.  48. 

Sigler  v.   Sigler,   98   Kans.   524,   158  *«  Kuhn  v.  Kuhn,  171  111.  App.  298. 
Pac.  864,  L.  R,  A.  1917A,  725  (stran- 
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claims  are  listed  in  a  bankruptcy  proceeding  does  not  prevent  a 
recovery  of  the  balance/® 

§  2077.  Satisfaction  by  payment  of  less  sum  than  due — 
Checks,  drafts,  receipts. — While  there  are  many  cases  holding 
that  the  rule  being  considered  applies  only  to  payment  in  money 
and  that  it  does  not  apply  where  the  payment  of  less  than  due  is  by 
check,  when  so  understood  by  the  parties,  there  are  a  number  of 
recent  cases  to  the  contrary/®  It  would  seem  that  if  the  rule  is  to 
be  adhered  to  at  all  the  cases  holding  that  the  acceptance  of  a 
check  for  the  sum  less  than  due  does  not  amount  to  a  satisfac- 
tion and^iccord  states  the  rule  as  it  should  be.  Otherwise,  the 
shadow  is  of  more  value  than  the  substance.  It  is  also  held  in 
some  states  that  when  a  written  release  or  receipt  is  executed  at 
the  time  a  sum  less  than  thei  full  amount  due  is  paid  reciting  full 
satisfaction  and  release  it  extinguishes  the  entire  debt,  but  this 
is  not  true  generally.  *^^ 

§  2078.  Satisfaction  of  unliquidated  or  disputed  demands 
by  payment  of  less  than  claim. — ^The  payment  and  accep- 
tance in  full  settlement  of  a  less  sum  than  claimed,  when  the 
claim  is  tmliquidated  or  in  dispute,  operates  as  an  accord  and 
satisfaction.*^    It  is  not,  however,  so  much  a  question  as  to 


^  *•  Davis  V.  Harwich,  88  S.  Car.  355, 
70  S.  E.  1007.  See  also  Foster  Coun- 
ty State  Bank  v.  Lammers,  117  Minn. 
H  134  N.  W.  501. 

«o  Stewart  v.  Riley,  189  Ala.  519,  66 
So.  488;   Louisiana  Lumber   Co.   v. 
Farrier  Lumber  Co.,  9  Ala.  App.  383, 
63  So.  788;  American  Workman  v. 
James,  14  Ala.  App.  477,  70  So.  976; 
Jordy  V.  Maxwell,  62  Fla.  236,  56  So. 
946  (cashier's  check)  ;  Foster  County 
State  Bank  v.  Lammers,   117  Minn. 
94,  134  N.  W.  501 ;  Schuller  v.  Robin- 
son, 139  App.  Div.  97,  123  N.  Y.  S. 
881;  National  Art  Co.  v.  Ellery,  145 
N.  Y.   S.   277;   Johnson   v.   Hoover 
(Tex.   Civ.   App.).   165   S.   W.   900; 
Nixon  V.  Kiddy,  66  W.  Va.  355,  66 
S.  E,  500.     See  also  Page  v.  Barry 
(Ala,),  7:^  So.  22;  McKinnon  v.  Hol- 
dcn,  85  Nebr.  406,   123   N.  W.  439; 
Drewry-Hughes  Co.  v.  Davis,  151  N. 
Car.  295,  66  S.  E.  139 ;  Philadelphia 
&c  R.  Co.  V.  Walker,  45  Pa.  Super. 
Ct  524;  Slocum  Co.  v.  St.  Clair,  52 
Pa.  Super.  Ct  98;  American  Warm- 


ing &c.  Co.  V.  Fayette  Lumber  Co., 
54  Pa.  Super.  Ct  211.  To  contrary, 
Longstreth  v.  Haller,  122  Ark.  212, 
183  S.  W.  177;  American  Seeding 
Mach.  Co.  V.  Baker,  55  Ind.  App. 
625,  104  N.  E.  524;  Neubacher  v. 
Perry,  57  Ind.  App.  362,  103  N.  E. 
805. 

"  State  V.  Gregg,  18  Ariz.  121,  157 
Pac.  227;  Mosaic  Templars  v.  Austin, 
126  Ark.  W,  190  S.  W.  571;  Ablo- 
witz  V.  Zoloth,  161  N.  Y.  S.  260; 
Mundler  v.  Palmer,  162  N.  Y.  S.  605 
(foreign  money  held  not  a  com- 
modity). 

52  Phillips  V.  Graham  Co.,  17  Ariz. 
208,  149  Pac.  755;  Sparks  v.  Spaul- 
ding  Mfg.  Co.,  158  Iowa  491,  139  N. 
W.  1083;  Schultz  v.  Farmers'  Ele- 
vator Co.,  174  Iowa  667,  156  N.  W. 
716;  Cunningham  v.  Irwin,  182  Mich. 
629,  148  N.  W.  786;  Hoey  v.  Ross, 
189  Mich.  193,  155  N.  W.  375;  Part- 
ridge Lumber  Co.  v.  Phelps-Burruss 
Lumber  Co.,  91  Nebr.  396,  136  N.  W. 
65;  Rose  v.  American  Paper  Co.,  83 
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whether  there  is  any  foundation  for  the  dispute  as  it  is  whether 
the  dispute  was  honest"**  and  bona  fide/*  The  dispute  may  be  on 
a  matter  of  law  as  well  as  of  fact.*' 

§  2086.  Pleading. — An  accord  and  satisfaction,  in  order 
to  be  relied  on,  must  generally  be  specially  pleaded"**  unless  es- 
tabHshed  by  plaintiff's  evidence,*^  and  can  not  be  proved  under  a 
general  denial."®  The  plea  should  allege  that  the  goods  or  things 
delivered  or  money  paid  were  delivered  or  paid  to  plaintiffs,  and 
received  by  them  in  full  satisfaction  and  discharge  of  their  cause 
of  action.*^*  Furthermore,  the  plea  is  insufficient  if  it  shows  a 
payment  of  a  less  amount  in  full  of  a  larger  amount,  and  fails 
to  allege  or  show  that  the  amount  was  in  dispute.*® 

§  2087.  Discharge  by  judgment. — A  judgment  for  dam- 
ages for  breach  of  a  contract  is  a  bar  to  a  subsequent  action  for 
damages  accruing  since  the  first  judgment  where  the  complaint 
alleges  the  same  breach  and  states  no  new  cause  of  action.**  And 
where  there  is  a  breach  of  covenant  to  ditch  and  fence  its  right  of 
way  by  a  railroad  there  can  be  but  one  action  brought  tc^  recover 
the  reasonable  cost  to  the  owner  to  build  and  maintain  the  struc- 
tures and  damage  to  time  of  trial.**  Also  where  a  contract  is 
breached  in  several  respects  and  an  action  is  brought  for  one  of 
the  breaches  only,  and  later  another  action  is  brought  for  the 
other  breaches,  both  causes  of  action  having  arisen  at*  the  same 
time,  the  first  action  may  be  pleaded  in  abatement  of  the  second. 
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N.  J.  L.  707,  85  Atl.  354;  Bergman 
Produce  Co.  v.  Brown  (Tex.  Civ. 
App.),  156  S.  W.  1102. 

^»  Engineering  Co.  v.  Beam,  23  Cal. 
App.  164,  137  Pac  624;  V^allach  v. 
Manhattan  Athletic  Club,  162  N.  Y. 
S.  237.  See  also  Slimmer  v.  Dolliver 
Savings  Bank,  195  III  App.  84. 

**R3ran  v.  Progressive  Retailer 
Pub.  Co.,  16  Ga.  App.  83,  84  S.  E. 
834.  See  also  Pirola  v.  Fladmark, 
190  111.  App.  57. 

^^  Ferguson  v.  Grand  Lodge  &c.  of 
Honor,  174  Iowa  61,  156  N.  W.  176. 

^^  Phillips  V.  Graham  Co.,  17  Ariz. 
208,  149  Pac.  755;  Williams  v.  Uz- 
zell,  108  Ark.  241,  156  S.  W.  843; 
Poer  V.  Johnson,  48  Ind.  App.  596,  96 
N.  E.  189 ;  Continental  Gin  Co.  v.  Ar- 
nold (Okla.),  153  Pac.  160.  See  also 
Breslaur  v.  McCormick-Saeltzer  Co., 
31  Cal.  App.  284,  160  Pac  251   (an- 


swer insufficient  to  raise  question). 

5^  Engineering  Co.  v.  Beam,  23  Cal 
App.  164,  137  Pac  624. 

*«  Harvey  v.  Denver  &c  R.  Co.,  44 
Colo.  258,  99  Pac  31,  130  Am.  St. 
120. 

'^•Cahaba  Coal  Co.  v.  Hanby,  7 
Ala.  App.  282,  61  So.  33;  Lankester 
V.  Fine,  134  Minn.  330,.  159  N.  W. 
622.  Performance  or  tender  of  per- 
formance must  be  pleaded:  Business 
Men's  Realty  Co.  v.  Comet  Co.,  152 
App.  Div.  941,  137  N.  Y.  S.  823. 

60  Louisiana  Lumber  Cow  v.  Farrior 
Lumber  Co.,  9  Ala.  App.  383,  63  So. 
788. 

®i  Hemingway  v.  Grayling  Lumber 
Co..  125  Ark.  400,  188  S.  W.  1186. 

c2  Chicago  &c  R.  Co.  v.  Dodds,  167 
Ky.  624,  181  S.    W.  666. 

®5  Speier  v.  Locust  Latmdry,  56  Pa. 
Super.  Ct.  323. 
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And  when  the  judgment  doe?  not  operate  as  a  bar  to  an  action 
for  a  subsequent  breach  it  is  an  estoppel  precluding  litigation  of 
any  matter  or  issue  determined  in  the  original  action  and  sought 
to  be  raised  in  the  subsequent  suit.°*  But  an  action  for  salary 
earned  imder  a  contract  is  not  necessarily  a  bar  to  an  action  for 
damages  for  breach  of  the  agreement.®**  Nor  does  the  recovery 
of  a  judgment  for  the  contract-price-  for  publishing  advertising 
matter  up  to  the  time  of  the  cancellation  of  the  contract  prevent 
a  recovery  in  damages  for  the  breach  of  the  agreement. *** 

®*  Old  River  Rice  &c.  Co.  V.  Stubbs  353,    holding    that    a    judgment    for 

(Tex.  Civ.  App.),  168  S.  W.  28.  wrongful  discharge  barred  an  action 

®'  Viall  V.  Lionel  Mfg.  Co.,  90  Conn,  to  recover  a  certain  sum  to  be  paid 
694,  98  Atl.  329.     See  also  Frost  v.  on  a  certain  day  if  plaintiff  was  in  de- 
International   Rubber   Co.,   Zl   R.   I.  fendant's  employ. 
406,   92    AtL    1022.      Compare    with  •«  Smith  Bros.  v.  Stern,  148  N.  Y. 
Flcischman  v.  Steele,   157  N.  Y.  S.  S.  1. 
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CHAPTER   XLIX 


REMEDIES   FOR  BREACH 

§  2095.  Remedies  available. — Four  remedies  may  exist 
upon  breach  of  a  contract :  ( 1 )  The  contract  may  be  considered  as 
at  an  end  and  suit  may  be  brought  on  the  quantum  meruit  under 
an  implied  contract  for  services  rendered/  on  the  quantum  vale- 
bant,* and  the  amount  expended  by  plaintiff  on  the  contract;'  (2) 
an  action  for  damages  for  breach  of  the  contract;*  (3) there  may 
be,  in  a  proper  case,  an  action  brought  in  equity  for  specific  per- 

1  Greenlee  County  v.  Cotey,  17  Ariz,  de  Nemours  Powder  Co.,  210  Fed. 
542,  155  Pac.  302    (remedy  quantum    356. 

meruit  alone)  ;  Daniels  v.  McDaniels,  *  Jessey  v.  Butterfield,  61  Colo.  256, 
184  Mo.  App.  354,  171  S.  W.  14  (con-  157  Pac.  1 ;  Francis  v.  Brown,  22 
tract  fully  performed) ;  Waite  v.  Wyo.  528,  145  Pac.  750. 
Shoemaker  &  Co.,  50  Mont.  264,  146  *  Hamil  v.  Flowers,  184  Ala.  301,  63 
Pac  736;  Midtown  Contracting  (3o.  So.  994;  Elrod  Lumber  Co.  v.  Moore. 
V.  Goldsticker,  165  App.  Div.  264,  150  186  Ala.  430,  65  So.  175  (the  breach 
N.  Y.  S.  809;  Freese  v.  Pavloski  (R,  must  be  alleged)  ;  Gillin  v.  Hopkins, 
I.),  99  Atl.  13.  A  contractor  is  en-  28  Cal.  App.  579,  153  Pac.  724  (fail- 
titled  to  sue  for  the  contract-price,  ure  to  deliver  stock)  ;  Gordon-Tiger 
and  is  not  restricted  to  an  action  on  Mining  &c.  Co.  v.  Brown,  56  Colo, 
quantum  meruit,  though  the  work  was  301,  138  Pac  51 ;  Jessey  v.  Butter- 
not  completed  within  the  contract  pe-  field,  61  Colo.  256,  157  Pac.  1 ;  Girou- 
riod,  when  the  owner  had  extended  ard  v.  Jasper,  219  Mass.  318,  106  N.E. 
the  time,  and  the  delay  was  the  own-  849  (contract  induced  by  fraud) ; 
er's  fault:  Lapp-Gifford  Co.  v.  Mus-  Francis  v.  Brown,  22  Wyo.  528,  145 
coy  Water  Co.,  166  Cal.  25,  134  Pac  Pac.  750.  The  action  may  be  for 
989.  A  contractor  who  is  induced  to  liquidated  damages:  Collins  Bros, 
enter  into  a  contract  by  fraud  may  Co.  v.  Georgia  Hotel  Co.,  142  Ga.  703, 
rescind  on  discovering  the  fraud,  and  83  S.  E.  660.  An  owner  damaged  by 
sue  at  law  for  breach  of  contract,  or  breach  of  a  building  contract  may 
may  sue  on  a  quantum  meruit  for  either  recover  such  damages  in  an 
the  value  of  labor  done  and  materials  independent  action,  or  by  way  of  set- 
furnished,  or  enforce  a  mechanic's  off  or  counterclaim  in  an  action  by 
lien  to  recover  for  their  value :  Girou-  the  contractor :  Waco  Cement  Stone 
ard  V.  Jasper,  219  Mass.  318,  106  N.  Works  v.  Smith  (Tex.  Civ.  App.). 
E.  849.  162  S.  W.  1158.    Defendant  gave  no- 

2  Buckeye  (3otton  Oil  Co.  v.  Mathe-  tice  of  an  intended  breach  of  a  con- 
son,  104  S.  Car.  430,  89  S.  E.  478.  tract  of  sale  and  refused  to  com- 
When  defendant,  in  an  agreement  for  plete  the  contract  Held  plaintiff 
the  purchase  of  property,  contracted  could  not  recover  the  purchase-price 
to  pay  an  additional  consideration  upon  an  indebitatus  count,  but  must 
named  contingent  on  certain  events  recover  upon  counts  alleging  damages 
the  happening  of  which  was  rendered  for  a  breach  of  the  contract  in  refus- 
impossible  by  the  wrongful  acts  of  ing  to  accept  the  goods  when  ten- 
defendant,  the  seller  is  not  limited  to  dered:  Alvey-Ferguson  (To.  v.  Ernst 
a  recovery  of  the  actual  value  of  the  Tosetti  Brewing  Co.,  178  IlL  App. 
property  above  the  consideration  re-  536. 

ceived:    Schlottman  v.  E.  I.  Du  Pont 
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formance  ;**  and  (4)  a  party  may  consider,  when  the  circumstances 
permit,  the  breach  as  a  modification  of  the  old  contract  to  which 
he  assents  and  proceed  under  the  new  contract.***  Where  the  par- 
ties to  the  agreement  also  specify  the  remedies  accruing  on  breach 
thereof,  the  agreed  remedies  are  exclusive.* 

§*2096,  What  law  governs  as  to  the  remedy. — ^The  laws 
of  the  state  where  the  suit  is  brought  govern  all  questions  con- 
cerning the  remedy.  The  laws  of  the  forum  control.®  This  rule 
applies  to  procedure  and  the  manner  and  time  of  suing  on  a  con- 
tract' But  while  a  state  will  not  enforce  a  contract  made  in  a 
foreign  state  so  as  to  defeat  the  public  policy  of  the  former,  the 
rule  does  not  apply  where  a  party  to  a  contract  made  in  a  foreign 
state  comes  into  the  state,  not  to  have  it  enforced,  but  to  have  it 
repudiated.  In  the  latter  case  the  laws  where  the  contract  was 
made  or  to  be  performed  will  control."  A  contract  made  in  a 
certain  state  but  not  to  be  performed  there  may  be  enforced  in 
the  state  where  made  unless  against  its  public  policy  or  no  rem- 

*a Wherever  equity  gives  the  right  available,  see,  generally:   Charlotte  v. 

to  specifically  enforce  an  executory  Atlantic  Bitulithic  Co.,  228  Fed.  456, 

contract  of   sale,  the  law  gives  the  143  C.  C.  A.  38;  United  Press  Assn. 

right  to    sue    for   damages    for   the  v.    National    Newspaper    Assn.,    237 

breach:  Hamil  v.  Flowers,  184  Ala.  Fed.  547,  150  C.  C.  A.  429;  Neal  v. 

301,  63  So.  994.    An  action  in  equity  Stanley,   17  Ga.  App.  502,  87  S.  E. 

will  not  lie  to  recover  compensation  718;  Sears  v.  Krekel  (Mo.  App.),  184 

or  dam^es  for  breach  of*  contract:  S.   W.   911;   Waite  v.   C.   E.   Shoe- 

Swarthmore   Lumber    Co.   v.    Parks,  maker  &  Co.,  50  Mont  264,  146  Pac. 

72  W.  Va.  625,  79  S.  E.  723.    When  736;   Hoggson   Bros.  v.   Spiekerman, 

the  contract  is  induced  by  fraud  suit  175  App.  Div.  144,  161  N.  Y.  S.  930 

may  be  brought  in  equity  to  cancel  or  (several  contracts  for  one  improve- 

rescind  and  to  recover  that  which  has  ment.     Suit  on  general  account  and 

been  parted  with  and  other  equitable  not    on     each     separate    contract) ; 

relief:  Jessey  v.  Butterfield,  61  Colo.  Freese  v.  Pavloski  (R.  I.),  99  Atl.  13 

256,  157  Pac  1.     See  also  Driggs  v.  (contract    fully   executed) ;    Budceye 

Hendrickson,  89  Misc. -421,  151  N.  Y.  Cotton  Oil  Co.  v.  Matheson,   104  S. 

S.  858.  Car.  430,  89  S.  E.  478. 

*^  Hertz    V.    Montgomery    Journal  «  Cockburn  v.  Kinsley,  25  Colo.  App. 

Pub.  Co.,  9  Ala.  App.  178,  62  So.  564.  89,  135  Pac.  1112;  Millar  v.  Hilton, 

A  party  to  a  contract  under  seal  who  189  Mich.  635,  155  N.  W.  574. 

relics  on  a  new  and  independent  pa-  ^  Carpenter  v.  Hanes,  167  N.  Car. 

rol  agreement  must  sue  in  assumpsit :  551,  83  S.  E.  577 ;  Clark  v.  First  Nat. 

Knabc  v.  Bowles,  123  Md.  475,  91  Atl.  Bank  (Okla.)^  157  Pac.  96.  "Lex  loci 

567.  solutionis"   is   the   law   according   to 

*  Hickman  v.  Sawyer,  216  Fed.  281,  which  the  contract  is  to  be  read  to 

132  C  C.  A.  425;  Bucalo  Pitts  Co.  determine  the  rights  of   the  parties 

V.  Allerdice  (Tex.  Civ.  App.),  177  S.  thereto,  but  does  not  control  the  rem- 

W.  1044.    The  rule  may  be  declared  edy  in  a  different  state  or  country: 

otherwise  by  statute :   Queensborough  Davidson  v.  Browning,  Th  W.  Va.  276, 

Land  Zo.  v.  Cazeaux.  136  La.  724,  67  80  S.  E.  363.  L.  R.  A.  1915C,  976n. 

So.  641.  L.  R.  A.  1916B,  1201n,  Ann.  s  News     Pub.     Co.     v.     Associated 

Cas.    1916D,     1248n.     On     remedies  Press,  190  111.  App.  11. 
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edy  is  afforded  by  its  laws.*  It  should  be  borne  in  mind,  however, 
that  when  a  contract  is  made  in  one  state  to  be  performed  in  an- 
other the  law  of  the  latter  governs  with  reference  to  all  matters 
concerning  performance,  regardless  of  where  suit  is  brought." 

§  2098.  Conditions  precedent  to  action  for  breach. — Be- 
fore one  party  to  a  contract  can  enforce  it  against  the  other  he 
must  have'  performed  the  acts  required  by  him  to  be  performed 
and  it  makes  no  difference  whether  his  failure  to  perform  is  due 
to  wilfulness  or  misfortune.^^  Thus  the  maker  of  a  purchase- 
money  note  can  not  bring  an  action  for  the  breach  of  his  trans- 
feree's contract  to  pay  the  same  unless  he  first  pays  the  note.^' 
Likewise  when  a  contract  to  perfect  title  to  land  provides  for  ap- 
proval by  defendant's  attorneys,  their  approval,  when  not  acting 
in  bad  faith,  is  a  condition  precedent  to  the  maintenance  of  a  suit 
on  the  contract.^'  The  giving  qf  bond  by  a  contractor  may  be  a 
condition  precedent  to  bringing  suit.^*   Likewise  a  demand  may 

®  Kennerson    v.    Thames    Towboat  v.  Kirkpatrick,  78  Ore.  466,  153  Pac 

Co.,  89  Conn.  ^7,  94  Atl.  372,  L.  R.  41,  488. 

A.  1916A,  436n.  A  provision  in  a  con-  "  Roberts   v.   Atwood    (Tex.   Civ. 

tract  for  arbitration  of  all  disputes,  App.),  188  S.  W.  1014. 

void  because  it  ousts  the  courts  of  "  Symms-Powers  Co.  v.  Kennedy, 

jurisdiction,  does  not  prevent  an  ac-  ZZ  S.  Dak.  355,  146  N.  W.  570.   The 

tion    on    the   contract,    though   made  presentation   of   a   proper   inspection 

without    the    state    and    to    be    per-  certificate  is  a  condition  precedent  to 

formed  in  Pennsylvania,  where  such  recovery  for  plumbing  put  in  under 

provision    was    valid:    Meacham    v;  a  contract  providing  that  the  work 

Jamestown  &c.  R.  Co.,  211  N.  Y.  346,  should   be  performed   "according  to 

105  N.  E,  653,  Ann.  Cas.  1915C,  851.  ordinances  of  the  city  of  Qucago," 

i^Cockbum    v.    Kinsley,    25    Colo,  which  required  such  certificate  to  be 

App.  89,   135  Pac.  1112;  Racine  &c  furnished  the  property  owner  when 

Mfg.  Co.  v.  G.  W.     White  Lumber  the  work  was  completed:    Levin  v. 

Co.,  190  111.  App.  102 ;  Peak  v.  Inter-  Strempler,  194  III  App.  299.   Where 

national  Harvester  Co.    (Mo.  App.),  the  general  contractors  agreed  to  pay 

186   S.   W.   574;   McClement  v.   Su-  subcontractors   for  work  done  on  a 

preme  Court  I.  O.  F.,  88  Misc.  475,  city  sewer  contract,  "subject  to  final 

152  N.  Y.  S.  136.    See  also  Davidson  acceptance  of  the  work,"  and  the  con- 

V,  Browning,  7^  W.  Va.  276,  80  S.  E.  tractors'  agreement  with  the  city  re- 

363,  L.  R.  A.  1915C,  976n    (constru-  quired  that  the  work  be  approved  by 

ing  phrase  "place  of  performance"),  the  board  of  local  improvements,  and 

11  Raphael  v.  McGraw,  185  IlL  the  general  contractors,  upon  failure 
App.  406.  One  entering  into  a  con-  of  the  subcontractors  to  obtain  ap- 
tract  imposing  obligations  upon  him  proval  of  the  work  from  the  board, 
and  conferring  certain  rights,  can  not  made  the  proper  corrections  and  se- 
insist  upon  the  enforcement'  of  his  cured  the  approval  of  the  work.  Held, 
rights  without  performing  his  obliga-  that  approval  by  the  city  of  the  work 
tions :  Federal  Realty  Co.  v.  Evins,  done  by  the  subcontractor  was  a  con- 
120  Ark.  259,  179  S.  W.  344.  dition  precedent  to  a  recovery  by  the 

12  Stokes  V.  Robertson,  143  Ga.  721,  latter  in  an  action  of  assumpsit  on  the 
85  S.  E,  895,    To  same  effect:   Hyde  agreement:    Heirsch  v.  Lorimer  &c. 

Co.,  196  111.  App.  564. 
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be  necessary  in  order  to  put  the  defendant  in  default.^"  But  a  de- 
mand for  payment  for  services  rendered  under  a  contract  will 
not  be  required  when  it  would  have  been  useless."  And  one  is 
not  required  to  restore  money  received  under  a  contract  before 
bringing  an  action  to  avoid  the  same  when  it  was  conceded  that 
the  amount  received  was  due  plaintiflf.^^  Also  one  may  retain  the 
benefit  of  an  agreement  and  sue  for  damages  arising  from  a 
breach  of  part  of  the  contract." 

§  2100.  Parties  to  actions  for  breach  of  contract. — As  a 
general  rule  when  the  functions  of  a  party  to  a  contract  have 
entirely  terminated,  and  no  rights  of  his  remain  to  be  affected,  he 
is  not  a  necessary  party  to  a  suit  on  the  agreement.^®  It  is  also 
true  generally  that  the  action  may  and  in  many  jurisdictions  must 
be  prosecuted  by  the  real  party  in  interest.  Thus  when  a  valid 
contract  is  made  for  the  benefit  of  some  third  party  such  third 

"  Soderlund  v.  Helman,  215  Mass.  ^^  Brocklehurst  &c  Co.  v.  Marsch, 
542,  102  N.  E.  899  (contract  to  fur-  225  Mass.  3,  113  N.  E.  646. 
nish  food  and  board  for  life)  ;  Sedey  i®  Mills  v.  Morris,  156  Wis.  38,  145 
V.  Osborne,  161  App.  Div.  844,  147  N.  W.  369.  Where  a  debtor  agreed 
N.  Y.  S.  116  (demand  by  letter  held  with  his  creditor  to  postpone  enforce- 
insufficient,  no  answer  being  re-  ment  of  the  debt,  providing  the  debtor 
ccived) ;  James  Ackroyd  &  Sons  v.  paid  insurance  and  taxes,  and  provid- 
Proctor,  173  App.  Div.  413,  159  N.  ing  certain  notes  deposited  as  coUat- 
Y.  S,  1038  (notice  by  letter  held  in-  eral  be  paid  promptly  at  maturity, 
sufficient)  ;  Northrup  v.  Scott,  85  failure  to  comply  with  the  latter  con- 
Misc.  515,  148  N.  Y.  S.  846  (no  time  dition,  when  not  waived,  gave  the 
specified,  demand  should  be  made  in  creditor  the  right  to  sue  without  no- 
reasonable  time) ;  Dempsey  v.  North-  tice,  pursuant  to  Civ.  Code  1910, 
eastern  C:onst  Co.,  90  Misc.  142,  154  §  4227,  that  the  debtor  must  comply 
N.  Y.  S.  291  (three  days]  notice  re-  with  his  agreement,  though  mere  fail- 
quired).  When  no  time  is  specified,  ure  to  pay  taxes  and  insurance  might 
the  law  implies  that  the  act  shall  be  not  have  given  him  such  right: 
done  in  a  reasonable  time,  and  hence,  Strickland  v.  Bank  of  Carter sville, 
when  such  time  has  elapsed,  plaintiff  141  Ga.  565,  81  S.  E.  886.  It  appear- 
has  a  right  to  bring  an  action  without  ing  that  the  purpose  of  a  contract  re- 
previous  demand :  McCall  v.  Atchley,  quiring  a  contractor  to  furnish  a  "bill 
256  Mo.  39,  164  S.  W.  593.  In  Louisi-  for  extras"  is  to  advise  defendant  of 
ana  it  is  held  that  one  party  to  a  con-  the  extra  labor  or  material  furnished, 
tract  need  not  put  the  other  in  de-  it  is  error  to  instruct  that  no  recov- 
fault  before  bringing  suit  to  enforce  ery  can  be  had  upon  any  claim 
the  agreement:  Healy  v.  Southern  for  extra  compensation  not  included 
States  Alcohol  Mfg.  Co.,  136  La.  1080,  within  a  claim  for  extras  in  so  far 
68  So.  132.  The  function  of  the  act  as  it  limits  the  amount  of  recovery 
of  putting  the  debtor  in  default  by  to  the  amount  claimed  in  an  itemized 
demand  is  simply  to  warn  him  that  "bill  for  extras":  GrifHths  v.  Sani- 
damage  for  delay  will  be  demanded,  tary  Dist  of  Chicago,  174  111.  App. 
and  tfiat  time  of  performance  must  100. 

be  strictly  complied  with:  Watson  v.  "Olson  v.  Ostby,  178  111.  App.  165. 

Feibel,  139  La.  375,  71  So.  585.  In  an  action  upon  a  contract,  where 

"Mead  v.  Chicago  &c.  R.  Co.,  189  the   pleadings    showed    that   a   third 

IlL  App.  323.  person  had  no  interest  in  the  subject- 
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person  may  maintain  an  action  thereon  m  his  own  name.*^  This 
is  especially  true  in  equity.*^  But  it  has  been  held  that  where  the 
contract  is  under  seal  action  thereon  can  be  maintained  only  in 
the  right  of  those  who  are  made  parties  thereto  by  its  express 

terms.**  When  the  contract  is  joint  as  to  all,  all  must  be  sued 
jointly,  if  objection  is  made  against  suit  being  brought  against 

matter  of  the  action,  except  on  a  cer-  ant's  stock  so  as  to  net  him  $50,000 
tain  contingency,  not  alleged  to  have  in  cash,  it  has  been  held  that  L  was 
happened,  failure  to  make  him  a  party  a  necessary  party :  Cristin  v.  Leon- 
defendant  did  not  render  the  com-  ard,  209  Fed.  49,  126  C.  C  A.  191. 
plaint  demurrable :  David  v.  City  ^o  White  v.  Chicago  &c.  R.  Co.,  196 
Nat.  Securities  Co.,  174  App.  Div.  111.  App.  459;  Moore  v.  Kirkland,  112 
593,  161  N.  Y.  S.  174.  A  written  con-  Miss.  55,  72  So.  855  (promise  to  pay 
tract  between  two  persons  as  first  par-  money  to  third  person)  ;  Rigney  v. 
ties  and  another  as  second  party.  New  York  Cent.  &c.  R.  Co.,  161  App. 
which  contains  a  promise  by  the  first  Div.  187,  146  N.  Y.  S.  395  (contract 
parties  for  the  benefit  of  third  per-  between  city  and  railway  company, 
sons,  does  not  make  parties  to  the  suit  by  property  owners)  ;  Oregon 
contract  copartners,  so  as  to  make  Mill  &c.  Co.  v.  Kirkpatrick,  66  Ore. 
the  second  party  a  necessary  party  in  21,  133  Pac.  69  (contract  to  pay  debt 
an  action  by  one  of  the  third  persons  of  another,  suit  by  creditor) ;  Swee- 
to  recover  on  the  contract,  although  ney  v.  Houston,  243  Pa.  542,  90  Atl. 
both  such  first  parties  are  proper  par-  347,  L.  R.  A.  1915A,  779  (promise  to 
ties  to  the  action,  if  served,  and  if  pay  money  to  third  person).  It  may 
the  question  of  their  joint  liability  is  be  inferred  that  a  father,  when  he 
raised  in  the  trial  court :  Andree  v.  permitted  another  p>erson  to  name  his 
Sheehan,  194  111.  App.  587.  Claimants  child  in  consideration  of  a  promise 
under  stop  notices  served  on  the  to  make  some  provision  for  it,  was 
owner  are  not  necessary  parties  in  a  acting  as  agent  for  the  child,  and  he 
building  contractor's  action  against  then  be  entitled  to  maintain  an  action 
the  owner  for  the  difference  between  on  the  promise:  Gardner  v.  Denison, 
the  amount  paid  on  the  contract  plus  217  Mass.  492,  105  N.  E.  359,  L 
the  owner's  expense  in  completing  R.  A.  (N.  S.)  llOSn.  In  sonic 
the  building,  and  the  agreed  price:  jurisdictions  the  action  may  be  main- 
Coppola  V.  Grande,  88  N.  J.  L.  324,  tained  in  the  name  of  the  party  mak- 
96  Atl.  (iJ,  In  suit  to  enforce  a  con-  ing  the  agreement  and  not  the  third 
tract  between  joint  owners  of  fund  person:  Jordon  v.  Dixie  Culvert  &c 
that  the  income  therefrom  should  be  Co.,  146  Ga.  284,  91  S.  E.  68;  Shell- 
paid  to  plaintiff  for  life  against  the  berg  v.  McMahon,  98  Kans.  46,  157 
residuary  legatee  of  the  survivor  of  Pac  268.  A  payee  in  possession  of  a 
such  owners,  his  executrix  or  per-  note  for  the  benefit  of  a  third  per- 
sonal representatives  and  the  former  son  may  maintain  an  action  thereon 
depositary  of  the  fund  are  not  neces-  in  his  own  name  as  trustee  of  an  ex- 
sary  parties,  as  the  fund  is  in  the  press  trust  in  Missouri :  Security  Nat 
legatee's  possession:  Harbeck  v.  Har-  Bank  v.  Field  (Mo.  App.),  182  S.  W. 
beck.  87  Misc.  420,  149  N.  Y.  S.  791.  815. 

In  an  action  for  breach  of  a  contract  ^^  Smith  v.   Robins,  236  Fed.  114, 

for  the   sale  of  corporate   stock,  by  149  C.  C.  A.  324. 

which   it  was  agreed  to  deliver     to  ^^\^^tx  v.   Columbia   Amusement 

plaintiffs  and  L  10,000  shares  on  their  Co.,  16G  App.  Div.  835,  146  N.  Y.  S. 

selling  10,000  other  shares  of  defend-  53. 
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less  than  all.''  On  the  other  hand,  if  the  right  vested  in  plaintiffs 
is  joint  the  action  to  enforce  the  same  must  be  brought  jointly.^* 

§  2101.  Quantum  meruit. — When  there  has  not  been  com- 
plete performance,  and  the  other  party  is  in  no  way  responsible 
for  such  failure  to  perform,  there  can  usually  be  no  recovery  of 
the  agreed  compensation  as  to  the  part  of  the  contract  not  per- 
formed," but  only  such  sum  as  the  work  is  reasonably  worth.'^ 
Likewise  when  performance  is  prevented  by  one  of  the  parties  to 
the  contract  such  act  releases  the  other  party  from  further  per- 
formance or  tender  of  performance  and  fixes  his  right  of  recov- 
ery,*^ the  actual  amount  earned  under  the  contract  and  dam- 
ages.*' 

§  2102.  Partial  or  entire  breach.** — In  a  proper  case  a 
plaintiff  may  have  compensation  for  work  done  under  an  express 
contract  not  entirely  performed,  subject  to  deductipns  for  the  in- 
completed parts  or  defects.^®  But  if  the  contract  is  entire  and  has 
not  been  performed  and  the  work  done  thereunder  has  not  been 
accepted  there  can  be  no  recovery  thereon.*^  But  where  one  of  the 
parties  dies  before  completion  of  such  a  contract,  or  performance 
is  rendered  impossible  without  his  fault,  no  liability  in  damages 
attaches  and  the  party  benefited  is  liable  on  an  implied  promise  to 
the  extent  of  the  net  value  received  to  an  amount  not  exceeding 
the  agreed  price." 

^Anderson  v.  Stayton  State  Bank,  811;  Ferber  v.  G)na,  89  N.  J.  L.  135, 

82  Ore.  357,  159  Pac.  1033.    Defend-  97  Atl.  720 ;  Mitchell  v.  Davis,  7Z  W. 

ants,  who  are  jointly  and   severally  Va.  352,  80  S.  E.  491.    See  also  Chi- 

bound,  may  be  sued  jointly:    Bryne  cago  &c.  R.  Co.  v.  Martin  (Tex.  Civ. 

V.  Dorey,  221   Mass.  399,   109  N.  E.  App.),  163  S.  W.  313;  Brown  v.  Eh- 

146.  linger,  90  Wash.  585,  156  Pac.  544. 

**  National   Electric   Signaling   Co.  ^s  Order  of  Aztecs  v.  Noble  (Tex. 

V.  Fessenden,  207  Fed.  915,  125  C  C.  Civ.  App.),  174  S.  W.  623. 

A.  363.  29  See  ante  §  1878  et  seq. 

'*  Brison  v.  Pacific  Commercial  Co.,  ^^  Waite  v.  C.  E.  Shoemaker  &  Co., 

158  N.  Y.  S.  625.  50  Mont.  264,  146  Pac.  736 ;  Olney  v. 

2«  Parkersburg    &c.    Sand    Co.    v.  Daniel  Birdsall  &  Co.,  151  N.  Y.  S. 

Smith,  76  W.  Va.  246,  85  S.  E.  516.  907    (contract  to  install  boiler). 

Where  workmanship  and  material  in  *i  Brown  v.  Vestal,   112  Ark.  608, 

a  building  are  defective  owner  can  166  S.  W.  556.    See  also  International 

only    recover    reasonable    value    of  Text-Book  Co.  v.  Schwickrath   (Mo. 

building:  W.  Bateson  &  Co.  v.  Bald-  App.),   179  S.  W.  723    (correspond- 

win  Forging  &c.  Co.,  75  W.  Va..574,  ence  course.     Failure  to  furnish  in- 

84  S.  E.  887.  struction    papers).      It    is    otherwise 

*T  Wood  V.   United   States,  49  Ct.  where  the  work  has  been  accepted : 

CL  119;  National  Supply  Co.  v.  United  Block  v.  Happ,  144  Ga.  145,  86  S.  E. 

Kansas    Portland    Cement    Co.,   91  316. 

Kans.  509,  138  Pac  599;  Holden  v.  32  Williams  v.  Butler.  58  Ind.  App. 

Lyons,  175  Mo.  App.  165,  157  S.  W.  47,   105  N.  E.  387.    Thus  where  the 
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§  2103.  Recovery  for  part  or  for  substantial  perform- 
ance.^^— There  may  be  a  recovery  for  part  performance  of  a 
contract  when  the  parties  agree  that  the  rest  of  the  work  will  be 
dispensed  with,**  or  when  the  contract  provides  for  the  payment 
for  so  much  of  the  material  as  is  furnished  and  work  done  before 
destroyed  by  fire,  etc.,**  or  when  failure  to  entirely  perform  is 
caused  by  the  other  party's  breach.*®  Recovery  may  also  be  had 
for  extra  work  and  materials  furnished  outside  the  scope  of  the 
contract,  although  the  main  contract  is  not  completed.*^  It  is  ob- 
vious, however,  there  can  be  no  recovery  where  there  has  been 
no  performance,  or  even  substantial  performance,  through  no 
fault  of  the  other  party."  And  there  can  be  no  recovery  when 
the  action  is  based  on  complete  performance  and  the  evidence 
fails  to  show  substantial  performance.*' 

§  2104.  Defenses  —  Generally.  —  Defendant  will  not  be 
heard  to  say  that  the  plaintiflf  would  have  derived  no  benefit  from 
the  performance  of  the  agreement.*®  And  conversely  the  defend- 
ant can  not  set  up  that  he  derived  no  benefit  from  the  execution 

use  of   a  steamer   was  hired   every  317;  Union  Fibre  Co.  v.  Aaron  Poul- 

Sunday  for  a  certain  period,  but  after  try  Co.,  176  Mo.  App.  26,  162  S.  W. 

the  second  Sunday  it  burned,  recovery  1046 ;  Fulton  v.  Canno,  162  App.  Div. 

may  be  had   for  the  two   Sundays :  203,  147  N.  Y.  S.  721 ;  Zadek  v.  Olds, 

Steamboat  Co.  v.  Transportation  Co.,  166  App.  Div.  60,  151  N.  Y.  S.  634; 

166  N.  Car.  582,  82  S.  E.  956.   When  Nelson  v.  Reynolds  (Okla.),  158  Pac 

the  party  guilty  of   the  breach   has  301.     See   also    Steams-Roger   Mfg. 

acted  in  bad  faith  there  can  be  no  Co.  v.  Jackson   Lake   Reservoir  &c 

recovery :    Evans  v.  Goist,  90  Wash.  Co.,  61  Colo.  403,  158  Pac.  137.  Con- 

100,  155  Pac.  780  (building  contract),  tractor   may   recover  the   entire  un- 

Owner  of  building  is  entitled  to  re-  paid  balance  due  under  contract  when 

cover  damages   sustained   from  con-  performance    is    prevented     by    the 

tractor's    substitution    of    beech    for  own^r  and  the  work  is  substantially 

maple  flooring,  irrespective  of  whether  complete :     Connell  v.   Higgins,   170 

he  was  liable  to  the  vendee  of  the  Cal.  541,  150  Pac  769. 

building,  or  received  as  much  for  the  ^^  Along-the-Hudson  Co.  v.  Ayres, 

building  as  if  it  had  contained  maple  170  App.  Div.  218,  156  N.  Y.  S.  58. 

floors :    Lindenmann    v.    Kopczynski,  ^^  Schwartz  v.  Sable,  154  N.  Y.  S. 

155  Wis.  164,  144  N.  W.  196.  121. 

3»  See  ante  §  1878  et  seq.  ^9  Fischer  v.  Schram,  173  App.  Div. 

84  Swartzman  v.  Babcock,  218  Mass.  147,  159  N.  Y.  S.  496. 

334,  105  N.  E.  1022.  *o  Henry   Oil   Co.   v.   Head    (Tex. 

35Roughton  V.   Brookings  Lumber  Civ.  App.),  163  S.  W.  311    (suit  on 

&c  Co.,  26  Cal.  App.  752,  148  Pac  contract  to  drill  oil  well).    In  a  suit 

539;  H.  G.  V^gel  Co.  v.  Reinhardt,  for  damages   for  breach   of   written 

91  Misc.  60,  154  N.  Y.  S.  260.  agreement  concerning  the  assets  and 

8fi  Miller  v.  United  States,  49  Ct.  CI.  business  management  of  a  corpora- 
276 ;  Femald  Woodward  Co.  v.  Con-  tion,  entitling  plaintiff  to  purchase  de- 
way  Co.,  229  Fed.  819;  Shopper  Pub.  fendant's  interest,  defendant,  after 
Co.  v.  Skat  Co.,  90  Conn.  317,  97  Atl.  breach,  could  not  successfully  plead 
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of  the  contract  so  long  as  he  received  what  he  bargained  for.*^ 
Neither  is  it  a  defense  that  one  defendant  has  withdrawn  from 
a  building  enterprise  and  has  notified  the  plaintiff  thereof,  so  long 
as  he  has  not  been  released  by  plaintiff/*  A  plea  of  contributory 
negligence  is  not  available  as  a  defense  to  a  count  ex  contractu 
for  the  breach  of  a  contract.*^  Fraud  which  concerns  merely  the 
consideration  or  inducement  to  an  agreement  rather  than  in  its 
execution  is  sufficient  to  set  aside  the  contract  in  equity  but  does 
not  constitute  a  defense  at  law.  But  fraud  in  the  inducement  of 
the  contract  of  such  a  nature  as  to  render  it  against  public  policy 
or  illegal  may  be  set  up  as  a  defense  in  an  action  at  law  on  the 
contract.**     It  is  a  good  defense  in  an  action  for  breach  of 

that  plaintifiF  would  not  have  found  a  price,  and  defendants  assumed  lia- 
purchaser:  Powell  v.  Batchelor,  192  bility  for  the  excess  to  plaintiff,  de- 
Mo.  App.  67,  179  S.  W.  751.  fendants  can  not  allege  in  a  suit  for 

*^  Mertins  v.  Hubbell  Pub.  G>.,  190  such  excess  a  cancellation  of  the  con- 
Ala.  311,  67  So.  275.  tract   by   themselves    and    the    third 

*2Fogarty  v.  Witty,  244  Pa.  91,  90  party;  the  third  party  having  deliv- 

Atl.  463.  .  ,  ered  all  the  yarn  and  been  paid  there- 

*5  Hart  v.  Coleman,  192  Ala.  447,  for :  Skyland  Hosiery  Co.  v.  Hughes, 

68  So.  315.  56  Pa.  Super.  Ct  39.    Under  contract 

**  Maine  Northwestern  Develop-  to  put  in  an  automatic  sprinkler  sys- 
ment  Co.  v.  Northern  Commercial  tem,  the  fact  that  a  fire  occurred  be- 
Co.,  213  Fed.  103.  Conversely  a  legal  fore  completion  of  the  system  which 
defense  may  not  be  available  in  a  suit  might  have  been  extinguished  had  the 
in  equity  when  the  defense  is  based  system  been  installed  does  not  relieve 
on  defendant's  own  default:  Klaus-  defendant  from  liability  under  con- 
termeyer  v.  Qeveland  Trust  Co.,  89  tract  for  materials,  etc.,  destroyed: 
Ohio  142,  105  N.  E.  278.  Further  il-  Roughton  v.  Brookings  Lumber  &c. 
lustrations  of  instances  when  the  de-  Co.,  26  Cal.  App.  752,  148  Pac. 
fensc  was  held  bad  are :  Payments  by  539.  It  is  no  defense,  to  an 
the  owner  to  other  of  the  contractor's  action  for  breach  of  a  contract, 
creditors  are  no  defense  to  a  suit  to  pay  a  note,  that  the  note  was 
brought  on  the  owner's  prior  promise  claimed  by  different  parties :  Stokes 
to  pay  for  certain  materials  out  of  y.  Robertson,  143  Ga.  721,  85  S.  E. 
money  due  the  contractor :  Park-  895.  When  reformation  is  not  sought 
Robertson  Hardw.  Co.  v.  Copeland,  recovery  can  not  be  defeated  on  a 
11  Ala.  App.  447,  66  So.  880.  An  contract  on  account  of  mutual  mis- 
architect  may  recover  for  services  take  in  some  of  its  provisions :  Syen- 
rendered  in  connection  with  the  con-  ite  Trap  Rock  Co.  v.  Williams,  167 
struction  of  a  building  notwithstand-  App.  Div.  774,  153  N.  Y.  S.  74.  That 
ing  the  owner  negligently  paid  the  the  privilege  given  the  owners  by  a 
contractor  the  full  amount,  and  re-  building  contract  to  do  work  at  the 
tained  no  reserve  fund  to  enable  him  contractor's  cost,  on  his  failure,  was 
to  compel  the  contractor  to  complete  not  taken  advantage  of  by  them  does 
the  construction,  and  to  correct  minor  not  avail  him  as  a  defense  in  an  ac- 
defccts,  despite  insolvency:  Johnson  tion  to  recover  therefor:  Appelbaum 
V.  O'Neill,  181  Mich.  326,  148  N.  W.  v.  Spinner-Hay  Lumber  Co.  (Tex. 
364.  150  N.  W.  835.  Where  defend-  Civ.  App.),  186  S.  W.  810.  In  a  suit 
ants  contracted  to  sell  yarn  to  plaintiff  for  damages  for  breach  of  a  con- 
and  subsequently  turned  the  contract  tract  to  purchase  and  resell  property 
over  to  a  third  party  who  agreed  to  of  a  company  on  which  an  option  was 
make   the    deliveries    at    an    excess  held,  mere  threatened  suit  to  estab- 
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contract  that  plaintiff  has  breached  the  contract  as  well  as  defend- 
ant/* or  that  there  is  less  acreage  than  represented  by  a  lease,** 
that  one's  signature  was  obtained  by  fraud,  or  that  the  contract 
is  for  any  reason  void,*^  or  that  the  agreement  expired  several 
months  prior  to  the  time  up  to  which  plaintiff  is  seeking  to  re- 
cover,** or  that  the  contract  sued  on  constituted  oAe  of  several, 
which  were  by  agreement  to  constitute  one  transaction,  and  that 
one  of  such  contracts  had  been  breached  by  plaintiff,*"  or  that 
money  was  to  be  paid  over  on  the  happening  of  a  contingency 
which  has  never  occurred.*^® 

§2112.  Counterclaim  and  cross^actions. — Negligence  in 
supervision  by  an  architect  gives  the  employer  a  right  of  action 
for  recoupment  and  counterclaim,  the  services  having  been  ac- 
cepted, but  does  not  constitute  a  defense  in  bar.*^  When  a  set- 
off is  available  to  defendants  it  is  their  duty  to  plead  and  prove 
the  same,  and  it  is  not  plaintiff's  duty  to  procure  an  accounting 
to  ascertain  whether  defendants  are  entitled  thereto."^ 

lish  lien  upon  or  title  to  the  property  *^  Ward  v.  Union  Trust  Co.,   166 

purchased  is  not  a  defense :   Lord  v.  App.  Div.  762,  152  N.  Y.  S.  237. 

Miller,  86  Wash.  436,   150  Pac.  631.  *»  Universal  Audit  Co.  v.  Cameron. 

In  a  suit  for  work  done  or  the  use  of  169  App.  Div.  879,  155  N.  Y.  S.  1025 

tools,  it  is  no  defense  that  a  third  (good  as  a  partial  defense), 

person  was  by  plaintiff  known  to  have  *®  Torrey  v.  Shea,  29  Cal.  App,  313, 

been  obligated  to  defendant  to  do  the  155  Pac.  ^.  To  same  effect:   Dixon 

work:     Monongahela   &c.    Dredging  &  Co.  v.  Bronston  Bros.  &  Co.,  171 

Co.  V.  Smith  (W.  Va.),  88  S.  E.  1085.  App.  Div.  552,  157  N.  Y.  S.  385. 

*'  Hertz    V.    Montgomery    Journal  ^^  Meurer  v.   Kilgus,  86  N.  J.  L 

Pub.  Co.,  9  Ala.  App.  178,  62  So.  564  243,  90  Atl.  1011, 

(suit  on  voting  contest).    To   same  "^Lindeberg  v.  Hodgens,  89  Misc. 

effect:   W.  D.  Reeves  Lumber  Co.  v.  454,  152  N.  Y.  S.  229. 

Davis,  124  Ark.  143,  187  S.  W.  171.  "  Barnum  v.  White,  128  Minn.  58, 

*«  Conn  V.   Rosamond    (Tex.   Civ.  150  N.  W.  227. 
App.),  161  S.  W.  73. 
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CHAPTER   L 


DAMAGES  FOR  BREACH  OF  CONTRACT 

§  2121.  Nominal  damages. — An  action  may  be  main- 
tained for  nominal  damages  for  breach  of  contract  although  no 
pecuniary  loss  has  been  sustained.^  Upon  proving  a  breach  of  the 
contract  one  is  entitled  to  recover  nominal  damages,  but  sub- 
stantial damages  can  be  recovered  only  by  proving  them.* 

§  2123.  General  and  special  damages. — General  damages 
are  such  as  naturally  and  proximately  result  from  the  wrong 
complained  of,  which  the  law  implies  or  presumes  to  result  from 
such  wrong.  Special  damages  are  such  as  actually  result  from 
the  wrong  done,  but  which  do  not  necessarily  result  therefrom, 
and  for  that  reason  are  not  implied  by  law,  and  to  be  recovered 
must  be  alleged  and  proved.*  Even  though  alleged,  special  dam- 
ages can  not  be  recovered  unless  contemplated  by  the  parties  at 
the  time  of  making  the  contract.*    Notice  of  special  conditions  is 

1  Brown  v.  Mostollcr,  167  Iowa  568,  Bayer  Co..  163  N.  Y.   S.  32.     Thus 

149  N.  W.  908  (open  instead  of  tile  it  has  been  held  that  the  salary  of  a 

drain  constructed)  ;  Boston  v.  Alex-  vaudeville  troupe  can  not  be  recov- 

ander,  185  Mo.  App.   16,   171   S.  W.  ered  as  an  element  of  damage  arising 

582  (refusal  to  receive  cow  after  pur-  out  of  tne  breach  of  a  contract  where 

chasing  same).  the    theater    building    involved    was 

'  Smith  V.  Holmes,  167  N.  Car.  561,  rented  for  a  moving  picture  show : 
83  S.  E.  833;  Rainier  v.  Masters,  79  Brownsville  v.  Tumlinson  (Tex.  Civ. 
Ore.  534,  154  Pac.  426,  155  Pac.  1197,  App.).  179  S.  W.  1107.  And  in  a  suit 
L.  R,  A.  1916E,  1175n.  See  also  Hut-  against  a  railroad  for  breach  of  con- 
ton  V.  Tullis,  93  Misc.  548,  157  N.  Y.  tract  to  grade  land,  plaintiffs  were 
S.214.  ''Nominal  damages"  is  a  trivial  not  entitled  to  damages  for  def end- 
sura  properly  awarded  in  certain  cases  ant's  failure  to  provide  them  with  a 
for  a  mere  technical  injury:  Blake  v.  passway,  on  the  ground  that  it  was 
Atlas  Supply  Co.,  51  Okla.  426,  152  not  within  contemplation  of  parties : 
Pac  81.  Sandy  Valley  &c.  R.  Co.  v.  Hughes, 

» Damages   which   naturally   follow  172  Ky.  65,  188  S.  W.  894.     But  in 

the  breach  of  an  agreement,  not  ac-  case  one  party  has  breached  a  con- 

companied  by  any  notice  of   special  tract  with  another  on  account  of   a 

circumstances  or  conditions,  are  di-  third   party's   default,     if    the    third 

rect  damages,  while  damages  accom-  party  knew   of   circumstances   creat- 

panied  by  such  notice  are  consequen-  ing  special  damages,  such  damages  are 

tial:  McKibbin  v.  Pierce   (Tex.  Civ.  recoverable    and    are    termed    conse- 

App.),  190  S.  W.  1149.  quential  damages:  McKibbin  v.  Pierce 

*Aufderheide  v.  Fulk  (Ind.  App.),  (Tex.  Civ.  App.),  190  S.  W.  1149. 
112  N.  E.  399;  B.  P.  Ducas  Co.  v. 
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not  necessary,  however,  when  the  contract  is  made  with  reference 
to  such  special  conditions  producing  increased  liability.* 

§  2124.  Exemplary  damages. — In  general,  exemplary 
damages  can  not  be  recovered  for  the  breach  of  a  contract,  un- 
less the  breach  is  tortious,  and  such  tortious  conduct  must  precede 
or  be  coincident  with,  and  not  follow,  the  breach.®  But  in  a  ship- 
ping contract  where  there  has  been  a  reckless  disregard  of  the 
shipper's  rights,  it  has  been  held  that  punitive  damages  may  be 
recovered/ 

§  2125.  Liquidated  damages. — ^When  the  damages  are 
hard  to  ascertain  and  it  was  the  intention  of  the  parties  to  liq- 
uidate them  in  advance,  and  the  amotmt  agreed  upon  is  reason- 
able, the  provision  for  liquidated  damages  will  be  enforced.®   But 

5  McKibbin   v.    Pierce    (Tex.    Civ.  S.  W.  3S2.    However,  if  the  amount 

App.),  190  S.  W.  1149.  of  actual  damages  is  readily  ascer- 

^  Oklahoma  Fire  Ins.  Co.  v.  Ross  tainable,    a   provision    for    liquidated 

(Tex.  Civ.  App.),  170  S.  W.  1062.  See  damages  will  be  held  void:  Childs  v. 

also  McLennan  v.  Church,  163  Wis.  Moore  (OkUu),  157  Pac  335.   In  the 

411,  158  N.  W.  7^.  The  words  "puni-  following  cases  the  amount  stipulated 

tive,"    "exemplary"    and     "vindictive  in  damages  was  held  not  unreasona- 

damages"  are   synon3rms:    Michelson  ble:   Banta  v.  Stamford  Motor   Co., 

V.  Turk  (W.  Va.),90  S.  E.395.  For  a  89  Conn.  51.  92  Atl.  665  (fifteen  dol- 

case  holding  a  telegraph  company  lia-  lars  for  each  day's  delay  in  delivering 

ble  for  punitive  damages  even  though  a  motor  boat)  ;  Pine  Bluff  Hotel  Co. 

the  actual   damage   was   nominal   or  v.   Monk,   122  Ark.  308,   183    S.   W. 

trifling,  see:  Webb  v.  VVestern  Union  761   ($100  per  day  for  delay  in  per- 

Tel.  Co.,   167  N.  Car.  483,  83  S.  E.  formance)  ;  Dean  v.  Connecticut  To- 

568.    See  also  Reber  v.  Bell  Tel,  Co.  bacco  Co.,  88  Conn.  619,  92  AtL  408 

(Mo.  App.),  190  S.  W.  612.   Contra:  (twenty-five  dollars  per  day  for  de- 

Ramey  v.  Western  Union  Tel.  Co.,  lay  in  completing  work)  ;  Walsh  v. 

94  Kans.  196,  146  Pac.  421.  Methodist    Episcopal    Church    (Tex. 

7  Piero  V.    Southern   Express   Co.,  Civ.  App.),  173  S.W.  241  (ten  dollars 

103  S.  Car.  467,  88  S.  E.  269.  per  day  for  delay  in  building  church)  ; 

®  United  States  v.  Rubin,  233  Fed.  Nelson  v.    Butler    (Tex.   Civ.   app.), 

125;  Morris  v.  United  States,  50  Ct  190  S.  W.  811   (retention  of  earnest 

CI.  154   (liquidated  damages  for  de-  money  on   failure  to  accept   deed)  ; 

lay)  ;   Schoolnick  v.  Gold,  89  Conn.  Knight  v.  McNeil  (Vt),  99  AtL  728 

110,  93  Atl.  124;  Rabinowitz  v.  Apter,  (retention  of  $500  earnest  money); 

90  Conn.   1,   96  Atl.    157;    Southern  Schoohiick  v.  Gold,  89  Conn.  110,  93 

Menhaden  Co.  v.  How,  71  Fla.  128,  AtL   124   (contract  not  to  re-engage 

70  So.   1000;    Standard  Brewery  Co.  in  business  and  on  breach  of  promise 

V.    Ljmch,    195    111.    App.   445    (sole  to  pay  a  designated  sum)  ;  Glaser  v. 

agency  contract)  ;   Joeckel   v.   John-  Schrader,  192  III.  App.  478  (contract 

son  (Iowa),  159  N.  W.  672;  Nostdal  not  to  re-engage  in  business  and  on 

V.  Morehart,  132  Minn.  351,  157  N.  W.  breach  pay  $1,000).    It  has  been  held 

584  (contract  to  convey  land) ;  Pam-  that  the  sum  named  will  be  consid- 

konin  v.   Gordcr,  97  Nebr.  ZZ7,   149  ered  as  liquidated  damages  unless  the 

N.  W.  811;    Reinhardt    v.    Borders  amount  specified  is  "grossly  excess- 

(Tex.    Civ.   App.),    184   S.   W.   791;  ive"     or     "exorbitant":      Baltimore 

Foos    Gas    Engine   Co.    v.    Fairview  Bridge  Co.  v.  United  R.  &c.  Co.,  125 

Land  &c.  Co.  (Tex.  Civ.  App.),  185  Md.  208,  93  Atl.  420.    If  both  parties 
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where  the  intention  of  the  parties  is  in  doubt  the  courts  are  in- 
clined to  hold  the  amount  stipulated  as  a  penalty  and  not  a  pro- 
vision for  liquidated  damages.®  Or  if  the  amount  named  is  unrea- 
sonable or  unjust  it  will  be  construed  as  a  penalty.^**  And  where 
the  amount  is  not  irrevocably  fixed  and  settled  by  the  parties  the 
inference  will  be  against  the  conclusion  that  a  designated  sum 
was  intended-as  liquidated  damages.^^  Also  when  the  contract 
stipulates  a  certain  sum  as  payable  on  any  breach  of  the  contract, 
and  the  agreement  might  be  breached  in  several  respects,  some  of 
which  would  entail  great  loss  and  others  only  a  trifling  damage, 
the  amount  so  stipulated  has  been  held  a  penalty."  When  the 
damages  on  breach  are  stipulated  the  amount  recoverable  is  lim- 
ited to  the  amount  designated  in  the  contract.** 

§2126.  Liquidated  damages — Hov^  distinguished  from 
penalty. — A  "penalty"  is  security  for  performance  while  "liq- 
uidated damages"  is  an  amount  to  be  paid  in  lieu  of  perform- 
ance." 

have  breached  the  contract  the  amount  tague  v.  Robinson,  122  Ark.  163,  182 

stipulated  as  damages  can  not  be  re-  S.   W.   558;    Decker   v.    Pierce,    191 

covered:    Guastavino    Co.   v.   United  Mich.  64,   157  N.  W.  384.    See  also 

States,  50  Ct.  CI.   115;   Malcomson-  Reinhardt    v.    Borders     (Tex.    Civ. 

Houghton  Co.  v.  Gregorian  Bldg.  Co.,  App.),  184  S.  W.  791. 

191  Mich.  678,  158  N.  W.  126.  ^o  MuIIer  Bank  &c.  Co.  v.  Georgia 

» Parker-Washington    Co.    v.    Chi-  R.  &c.  Co.,  145  Ga.  484,  89  S.  E.  615 ; 

cage,  267  111.  136,  107  N.  E.  872,  Ann.  Joeckel  v.  Johnson  (Iowa),  159  N.  W. 

Gas.  1916C,  337n   (holding  the  word  672.    If  tiie  parties  have  disregarded 

"liquidated"  not  always  controlling)  ;  the  principle  of  compensation  for  the 

Zcnor  V.  Pryor,  57  Ind.  App.  222,  106  breach   the   provision    for    stipulated 

N.  E.  746.    The  intention  of  the  par-  damages  will  not  be  enforced :  Decker 

tics  will  be  gathered  from  the  entire  v.  Pierce,  191  Mich.  64,  157  N.  W.  384. 

instrument:   Elzey  v.  Winterset,   172  ^^ Advance     Amusement     Co.     v. 

Iowa  643,  154  N.  W.  901.    The  fol-  Franke,  188  III.  App.  457  (the  words 

lowing  cases  are  instances  where  the  "at  his  option"  used), 

provision   was   construed   as   a   pen-  ^^  Parker-Washington    Co.   v.    Chi- 

alty:  Ross  Tin  Mine  v.  Cherokee  Tin  cago,  267  111.  136,  107  N.  E.  267,  Ann. 

Mining  Co.,  103  S.  Car.  243,  88  S.  E.  Cas.   1916C,  337n.     To   same  effect: 

8  (stipulation  against  delay  in  per-  Fleisher  v.  Friob,  97  Misc.  343,  161 

forming)  ;  Walshe  Mfg.  Co.  v.  Smith  N.  Y.  S.  940 ;  City  Nat.  Bank  v.  Kelly 

Lumber  Co.  (Ala.),  72  So.  7Z  (breach  51  Okla.  445,  151  Pac.  1172. 

of  agreement  for  sale  of  lease) ;  Eik-  ^^  Dean  v.  Connecticut  Tobacco  Co., 

enberry  v.   Thorn    (Ind.  App.),    112  88  Conn.  619,  92  Atl.  408;  Baltimore 

N.  E.  112   (non-performance  of  any  Bridge  Co.  v.  United  R.  &c.  Co.,  125 

one  of  several  acts) ;  Haber  v.  Schon-  Md.  208,  93  Atl.  420;  Nelson  v.  But- 

zeit,  159  N.  Y.  S.  68  (breach  of  con-  ler  (Tex.  Civ.  App.),  190  S.  W.  811. 

tract  for  sale  or  lease).    The  use  of  See  also  Knight  v.  McNeil  (Vt),  99 

the    words     "penalty,"     "forfeiture,"  Atl.  728. 

"liquidated^  damages"   or    "stipulated  i*  Kuter  v.   State   Bank,   96  Kans. 

<ianiages"  is  not  conclusive:    Nortli-  485,    152    Pac.   662.     Forfeitures    are 

wwtern  Terra  Cotta  Co.  v.  Caldwell,  strictly  construed:    Ditton  v.  Ringle- 

2M  Fed.  491,  148  C.  C.  A.  257;  Mon-  man   (Okla.),  155  Pac.  563;  Rainier 
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§  2127.  Liquidated  damages — ^Illustrations. — A  provision 
in  a  contract  that  required  defendant  to  pay  $3,500  to  his  wrong- 
fully-divorced wife  in  case  he  failed  to  pay  her  $35  per  month 
for  six  successive  months  has  been  held  to  be  for  liquidated 
damages.^*  In  an  action  on  an  agreement  by  which  a  saloon 
keeper  contracted  to  sell  no  domestic  beer  other  than  that  manu- 
factured by  a  certain  brewer,  the  contract  providing  that  in  case 
of  breach  a  sum  of  money  stipulated  as  liquidated  damages 
should  be  paid  plaintiff,  the  amount  named  was  construed  as  liq- 
uidated damages."  A  provision  for  the  retention  of  $1,000  as 
damages  for  loss,  expense,  inconvenience  and  delay  on  breach  of 
a  contract  for  the  sale  of  land  at  an  agreed  price  of  $14,875  has 
been  construed  as  a  provision  for  liquidated  damages.*^ 

§  2129.  Damages  for  breach  of  contract  are  compensatory 
— Damages  within  contemplation  of  parties. — The  amount 
recoverable  for  the  breach  of  a  contract  is  the  damages  naturally 
resulting  from  the  breach  and  also  such  damages  as  both  parties 
might  reasonably  expect  to  be  the  consequences  of  the  breach.*^ 
This  rule  covers  special  circumstances  known  and  contracted  with 
reference  to  by  both  parties.^®  But  damages  which  can  not  be 
considered  as  having  been  contemplated  by  the  parties,  or  loss  of 
profits  in  a  business,  unless  the  data  of  estimation  are  so  definite 
and  certain  that  they  can  be  ascertained  by  calculation,  can  not  be 
recovered.^®  The  purpose  in  allowing  damages  is  to  compensate 

V.  Masters,  79  Ore.  534,  154  Pac.  426,  the  reasonable  cost  of  the  labor  may 

155  Pac.  1197,  L.  R.  A.  1916E;  1175n.  be  recovered:   Allen  Iron  &c  Co.  v. 

15  Hughes  V.  Hughes,  162  Ky.  505,  Provident  Iron  &c  Co.,  63  Pa.  Super. 

172  S.  W.  960.  Ct.  459.     There  can  be  no  recovery 

^^  Standard  Brewery  v.  Lynch,  195  for  matters  not  contemplated  by  the 

111.  App.  445.  parties:  Sandy  Valley  &c  R.  Co.  v. 

"Joeckel  v.  Johnson    (Iowa),  159  Hughes,  172  Ky.  65,  188  S.  W.  894, 

N.  W.  672.    See  also  Nelson  v.  But-  194  S.  W.  344.    There  can  be  no  re- 

ler  (Tex.  Civ.  App.),  190  S.  W.  811.  covery  for  expenses  incurred  or  ma- 

1®  Illinois  Cent.  R.  Co.  v.  Brothers  terials    used    when     such     expenses 

(Ala.),  67  So.  t2S;  Dice  v.  Zweigart,  would  have  been  incurred  or  mate- 

161  Ky.  646,  171  S.  W.  195,  Ann.  Cas.  rials  used  irrespective  of  the  breach : 

1916F,  1155n;   Weber  Implement  Co.  Porth  v.  Talbot  Boiler  Co.,  161  N.  Y. 

v.  Acme  Harvesting  Mach.  Co.,  268  S.  281. 

Mo.  363,  187  S.  W.  874 ;  Gourley  v.        "  Grosse  v.  Petersen,  30  Cal.  App. 

American    Hardwood    Lumber    Co.,  482,  158  Pac.  511 ;  Strasbaugh  v.  Stew- 

185   Mo.   App.  360,   170  S.   W.   339 ;  art  Sanitary  Can  Co.,  127  Md.  632,  96 

Davis  V.  New  England  Cotton  Yarn  Atl.  863. 

Co.,  77  N.  H.  403,  92  Atl.  732 ;  Lorn-        «<>  Illinois  Cent.  R.  Co.  v.  Brothers 

men  v.  Danaher,  165  Wis.  15,  161  N.  (Ala.),  67  So.  628  (this  rule  applies 

W.   14.     Where  labor  is  required  to  to  contracts  of  carriage).   For  breach 

be  employed  as  a  result  of  the  breach  of  contract  to  employ  foreign  laborers 
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the  party  injured  by  the  breach  for  any  loss  he  may  have  sus- 
tained. Therefore  one  is  not  entitled  to  recover  more  than  he 
would  have  received  by  the  performance  of  the  contract,  unless 
it  is  a  case  in  which  exemplary  damages  may  be  awarded."  Thus 
when  false  representations  are  made  as  to  the  amount  due  under 
a  written  contract  the  measure  of  damage  is  the  difference  be- 
tween the  amount  actually  received  by  plaintiff  and  that  to  which 
it  was  entitled.** 

§  2130.  Difficulty  of  establishment  of  damages  not  a  bar 
to  recovery.— 'The  mere  fact  that  the  damages  arising  out  of 
the  breach  of  a  contract  are  based  on  profits  or  other  elements 
that  make  them  more  or  less  speculative  and  indefinite  is  no  rea- 
son for  denying  recovery  when  they  can  be  estimated  with  a  rea- 
sonable degree  of  certainty.**  And  it  has  been  held  that  one  may 

plaintiflF  could  recover  the  proximate  stniction  contract  by  failure  to  corn- 
damage  sustained  but  not  for  injuries  plete  same  the  measure  of  damages  is 
to  his  reputation  or  business:  Mas-  the  cost  to  plaintiffs  to  complete  the 
toras  V.  Chicago  &c.  R.  Co.,  217  Fed.  contract  plus  compensation  for  incon- 
153.  venience,  etc:   Sandy  Valley  &c.  R. 

"  Johnson  v.  Hinkel,  29  Cal.  App.  Co.  v.  Hughes,  172  Ky.  65,  188  S.  W. 
78,  154  Pac.  487.  In  a  suit  for  dam-  894,  194  S.  W.  344.  Also  under  a  con- 
ages  and  expenses  incurred  by  de-  tract  to  burn  brick  at  a  certain  price 
fendant's  failure  to  place  gasoline  per  thousand  and  through  the  negli- 
oyster  boat  in  condition  for  use  by  gent  performance  of  such  agreement 
a  certain  date,  value  of  gasoline  used  the  brick  are  rendered  worthless,  the 
by  plaintifiF  during  the  time  he  did  measure  of  damages  is,  at  least,  the 
not  have  his  own  boat  and  which  minimum  price  of  a  like  number  of 
would  have  been  used  in  his  own  boat  merchantable  brick :  Luce  v.  Arkansas 
was  not  allowable  as  an  element  of  Brick  &c.  Co.,  125  Ark.  219,  188  S. 
damages :  Forth  v.  Talbot  Boiler  Co.,  W.  566.  In  an  action  to  recover  for 
161  N.  Y.  S.  281.  the  wrongful  termination  of  a  con- 

**  Brodclehurst  &c.  Co.  v.  Marsch,  tract  of  employment  for  a  period  of 

225  Mass.  3,  113  N.  E.  646.    Where  a  five  years  at  an  agreed  salary,  which 

construction  company  received  a  sum  contract  had  been  partly  performed, 

of  money  in  advance  from  plaintiff  the  measure  of  damage  is  the  pres- 

for  the  construction  of  a  spur  track,  ent  value  of  what  would  have  become 

held  that,   the  construction  companv  due  under  the  contract  if  it  had  been 

having  defaulted  in  its  contract  with  fully  performed :    Gilman  v.  Lamson 

plaintiff   and    the    railroad    company  Co.,  234  Fed.  507,  148  C.  C.  A.  273.  On 

having  refused  to  carry  it  out,  plain-  a  counterclaim  to  recover  for  breach 

tiff  may  recover  the  amount  advanced  of  a  contract  to  buy  wood,  the  meas- 

to  the  construction   company:    Mus-  ure  of  damages  is  interest,  expenses, 

kogee    Co.     v.     Yahola     Sand     Co.  and  deterioration  during  the  period 

(Okla.),  159  Pac.  898.  When  through  of  suspension,  and  not  loss  of  profits 

the  breach  of  a  contract  plaintiff  is  on  wood  which  could  have  been  cut 

deprived  of  the  use  of  his  tools  the  during  such  periods :  Champion  Fiber 

measure  of  his  damage  is  the  value  Co.  v.  Hardin,  172  N.  Car.  767,  90  S. 

of  their  use  during  the  time  he  is  dfe-  E.  919. 

prived  of  them:  Sipes  v.  Barlow,  197  w  Young  v.  Tilley  (Mo.  App.),  190 

III  App.  239.    On  breach  of  a  con-  S.  W.  95.    To  same  effect:  Bridge- 
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recover  substantial  damages  for  the  builder's  delay  in  delivering 
a  motor  boat,  although  it  was  merely  for  the  personal  use  and 
pleasure  of  the  owner.^* 

§  2131.  Damages  must  be  proximate  and  not  remote  or 
speculative. — Damages  that  are  uncertain,  contingent  or 
speculative  can  not  be  recovered.*'  Moreover,  the  damages  re- 
coverable are  those  resulting  directly  and  proximately  from  de- 
fendant's breach,***  and  not  such  as  are  merely  conjectural.*^  It 
has  been  held  that  an  elevator  could  not  recover  for  damages  to 
grain  caused  by  the  elements  on  failure  of  defendant  to  thresh 
its  grain  as  agreed  on  the  theory  that  the  damages  were  too  re- 
mote." 

§  2134.     Loss  of  profits  as  element  of  damages  for  breach. 

— When  the  profits  of  a  business  are  reasonably  certain  and  were 
contemplated  by  the  parties  when  the  contract  was  made  recov- 
ery may  be  had  therefor  on  breach  of  the  contract,**  otherwise 
not.**^ 

port  V.  Aetna  Indemnity  Co.,  91  Conn,  man  v.  Goss,  93  Wash,  184,  160  Pac 

197,  99  AtL  566 ;  Johnson  v.  Harper  432.    The  above  case  holds  that  there 

Transp.  Co.,  228  Fed.  730.  may  be  a  counterclaim  for  interest  on 

2*  Banta  v.  Stamford  Motor  Co.,  89  money  borrowed  where  it  was  neces- 

Conn.  51,  92  Atl.  665.  sary  to  borrow  the  money  on  account 

25  Birdsey    Co.    v.    Porter,    18   Ga.  of  delay  of  other  party. 

App.  391,  89  S.  E.  435 ;  New  England  ^^  Lynn  v.  Seby,  29  N.  Dak.  420,  151 

Iron  Works  Co.  v.  Jacob,  223  Mass.  N,  W.  31. 

216,  111  N.  E.  867  (creditor's  contract  29  streudle  v.  Leroy,  122  Ark.  189, 

to  advance  money).    In  an  action  by  182  S.  W.  898,  Ann.  Cas.  1917D,  618n 

the    vice    president    of    corporation  (contract    of    employment) ;    United 

against  directors  for  exclusion  from  States  Fidelity  &c.  Co.  v.  Ridge  (Mo. 

management,    it    was    held    that    the  App.),    179    S.    W.    791     (insurance 

court  erred  in  ordering  issue  of  what  agency  contract)  ;  Bokoshe  Smokeless 

damage  company  suffered  from  plain-  Coal  Co.  v.  Bray   (Okla.),-  155  Pac. 

tiff's  exclusion  tried  by  jury;  the  dam-  226   (contract  for  operation  of  coal 

ages  being  too  speculative:    Momand  mine);  Markey  v.  Boswell   (Okla.), 

v.  Landers,  174  App.  Div.  227,  160  N.  162  Pac.  193  ( failure  to  furnish  sup- 

Y.  S.  1053.    See  also  concerning  in-  plies  so  that  crop  might  be  sown) ; 

tervening  cause:    Brookings  Lumber  McGinnis   v.    Studebaker    Corp.,    95 

&c.  Co.  V.  Manufacturer's  Automatic  Ore.  519,  146  Pac.  825,  147  Pac  525, 

Sprinkler  Co.,  173  Cal.  679,  161  Pac.  L.    R.    A.    1916B,    868n,    Ann.    Cas. 

266  (loss  resulting  from  fire).  1917B,   1190n;  Grand  Prairie  Gravel 

2®Ritz   Cycle   Car   Cx).  v.   Driggs-  Co.  v.  Wills  Co.    (Tex.  Civ.  App.), 

Seabury   Ordnance    Corp.,   211   Fed.  188    S.    W.    680    (contract    to    sell 

125.  gravel)  ;    Loutzenhiser   v.    Peck.   89 

27  Damages  are  not  allowable  as  a  Wash.   435,    154   Pac.   814    (contract 

set-off  in  an  action  on  the  contract  not  to  re-engage  in  business). 

when  the  percentage  of  loss  is  con-  ^^  Sipes    v.    Barlow,    197    111.   App. 

jectural  and  rests  on  conclusions  of  239  (house  moving  contract) ;  Detroit 

witnesses  that  appear  too  high :  Peter-  Fireproofing  Tile  Cx).  v.  Vinton  Co^ 
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§  2136.  Loss  of  profits — Partial  or  entire  breach. — On  the 
breach  of  an  entire  contract  the  prospective  profits  are  recoverable 
when  not  contingent  and  speculative.*^ 

§  2139.  Loss  of  profits — Examples  of  profits  disallowed 
for  remoteness. — The  act  of  a  contractor  in  leaving  uncov- 
ered a  hole  in  the  roof  of  the  building,  through  which  it  rained 
did  not  entitle  plaintiff  to  recover  for  loss  of  profits.^* 

§  2140.  Loss  of  profits — Examples  of  profits  allowed.— 
On  breach  of  his  contract  by  the  company  employing  him  an  in- 
surance agent  is  not  barred  from  recovering  profits  he  would 
have  made  out  of  his  commissions  on  premiums,  on  the  theory 
that  the  amount  was  to  a  certain  extent  speculative.**  In  a  suit 
for  the  breach  of  an  advertising  contract,  recovery  may  be  had 
for  the  reasonable  profits  of  the  contract.** 

§  2141.     Prospective  damages  for  breach  of  contract.— 

Even  though  it  is  impossible  at  the  time  of  the  suit  to  show  actual 
damage  up  to  that  time  this  does  not  preclude  recovery  for  dam- 
ages reasonably  certain  to  result  in  the  future.** 

§2142.  Prospective  damages  —  Continuing  contracts.— 
Also  when  there  is  a  total  or  partial  breach  of  a  continuing  con- 
tract there  should  be  brought  only  one  action  in  which  recovery 
should  be  had  for  future  as  well  as  past  damage.^ 


86 


§  2144.  Mental  anguish  as  damages  for  breach  of  con- 
tract.— In  the  majority  of  states  there  can  be  no  recovery 
for  mental  anguish  growing  out  of  the  breach  of  a  contract,  but 
in  some  jurisdictions  recovery  therefor  may  be  had.*^ 

§  2150.     Measure  of  damages  determined  by  the  contract. 

— On  the  breach  of  a  contract  the  other  party  is  entitled  to  full 
compensation  for  the  loss  sustained,  measured  by  the  natural  and 


190  Mich.  275,  157  N.  W.  8;  Yazoo 
&c.  R,  Co.  V.  Consumers  Ice  &c.  Co. 
(Miss.),  67  So.  657. 

*i  Muskogee  Co.  v.  Yahola  Sand 
Co.  (Okla.).  159  Pac.  898. 

**  Welch  V.  Evans  Bros.  Const  Co., 
189  Ala.  548,  66  So.  517. 

**  Oklahoma  Fire  Ins.  Co.  v.  Ross 
(Tex.  Civ.  App.),  170  S.  W.  1062. 

»♦  Shopper  Pub.  Co.  v.  Skat  Co.,  90 
Conn.  317,  97  Atl.  317. 


85  Bridgeport  v.  Aetna  Indemnity 
Co.,  91  Conn.  197,  99  Atl.  566. 

*«  Bridgeport  v.  Aetna  Indemnity 
Co.,  91  Conn.  197.  99  Atl.  566;  Twitch- 
ell  V.  Glenwood-Inglewood  Co.,  131 
Minn.  375,  155  N.  W.  621. 

87  Pullman  Co.  v.  Meyer,  195  Ala. 
397,  70  So.  763  (breach  of  contract  to 
furnish  Pullman  car). 
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proximate  consequences  of  the  breach.'**  Thus  when  there  is  a 
misrepresentation  of  the  atnount  due  under  a  written  contract  the 
measure  of  damage  is  the  difference  between  the  amount  actually 
received  and  the  amount  to  which  he  was  entitled.*'  Or  it  may  be 
the  amount  of  money  advanced  under  a  contract,*®  or  the  value  of 
the  use  of  tools  for  the  time  plaintiff  was  deprived  of  their  use,*^ 
or  the  cost  of  completing  the  contract,  plus,  perhaps,  compensa- 
tion for  inconvenience,**  or  the  value  of  goods  destroyed  by  the 
breach.*' 

§  2151.  Duty  to  mitigate  damages. — Upon  the  breach  of 
a  contract  the  person  injured  thereby  is  bound  to  make  reasonable 
exertions  to  reduce  the  consequences  of  the  injury  and  minimize 
his  damages.**  Thus  where  logs  were  injured  by  exposure  it  was 
the  duty  of  the  party  damaged  thereby  to  complete  the  contract 
and  prevent  damage.*'  Also  where  one  contracted  to  plaster  a 
building  in  a  good  workmanlike  manner  and  make  good  any  de- 
fective work,  it  is  the  duty  of  the  other  party,  on  breach  of  such 
agreement,  to  repair  defects  promptly  and  thus  lessen  his  dam- 

*®  Johnson  v.  Harper  Transp.  Co.,  Co.,   102  S.  Car.  452,  86  S.  E.  947; 

228    Fed.    730;    Feldman    v.    Wear-  Ft  Worth  &c.  R.  Co.  v.  Allen  (Tex. 

U-Well  Shoe  Co.  (Mich.),  157  N.  W.  Civ.  App.),  189  S.  W.  765  (shipment 

395 ;   Lommen  v.  Danaher,  165  Wis.  of  live  stock)  ;  King  County  v.  Se- 

15,  161  N.  W.  14.   Damages  are  de-  attle    Cedar    Lumber    Mfg.    Co.,    94 

termined  as  of  the  time  of  the  breach :  Wash.  84,  162  Pac.  27,  L.  R.  A.  1917C, 

JMcLennan  v.  Church,   163  Wis.  411,  1184n.    This  rule  applies  to  a  contract 

158  N.  W.  73.    As  to  time  of  suing,  of  carriage:  Louisville  R.  &c  Co.  v. 

see:  Stoner-McCray  System  v.  Man-  Comley,  169  Ky.  11,  183  S.  W.  207. 

hattan  Oil  Co.,  176  Iowa  630,  156  N.  Plaintiff  has  no  right  to  run  up  his 

W.  683.  damage :    Kennedy    v.    Meilicke,    90 

»»  Brocklehurst  &c  Co.  v.  Marsch,  Wash.  238,  155  Pac.  1043.  That  plain- 

225  Mass.  3,  113  N.  E.  646.  tiff  could  have  lessened  or  prevented 

*®  Muskogee   Co.   v.   Yahola    Sand  the    damages    growing    out    of    the 

Co.  (Okla.),  159  Pac.  898.  breach  of  the  contract  is  a  matter  of 

*i  Sipes  V.  Barlow,  197  111.  App.  239.  defense  to  be  proved  by  defendant : 

*2  Sandy    Valley    &c.    R.    Co.    v,  Wilson  v.  Scarboro,  169  N.  Car.  654, 

Hughes,  172  Ky.  65,  188  S.  W.  894,  86  S.  E.  611,  171  N.  Car.  606,  88  S. 

194  S.  W.  344.  E.  872,  90  S.  E,  780.    One  is  entitled 

**  Luce  V.  Arkansas  &c.  Mfg.  Co.,  to  recover  the  legitimate  expenses  in- 

125  Ark.  219,  188  S.  W.  566.  curred  by  him  in  an  honest  endeavor 

**  Peck  V.  Chicago  Rys.  Co.,  270  111.  to  reduce  his  damages :  Morrison  v. 

34,  110  N.  E.  414;  Hall  v.  Paine,  224  Queen  City  Electric  &c  Co.,  193  Mich. 

Mass.  62.   112  N.  E.   153,  L.  R.  A.  604,  160  N.  W.  434.    As  to  measure  of 

1917C,  737n;   Phillips  v.  Todd   (Mo.  damages  where  steps  have  been  taken 

App.),  1^  S.  W.  1039;  National  Nas-  to  mitigate  them,  see:  Collins  v.  Twin 

sau   Bank  v.   Ludington's   Sons,    164  Falls  &c.  Water  Co.,  28  Idaho  1,  152 

App.  Div.  466,  149  N.  Y.  S.  967 ;  Mt.  Pac.  200. 

Gilead    Cotton    Oil    Co.    v.   Western  **  Ford  Lumber  Co.  v.  Cornett,  171 

Union  Tel.  Co.,  171  N.  Car.  705,  89  Ky.  404,  188  S.  W.  466w 
S.  E.  21;  Fewell  v.  Catawba  Power 
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ages.*®  And  where  a  lessee  abandons  a  lease  the  owner  should,  if 
possible,  minimize  his  loss  by  finding  tenants.*^  Likewise,  where 
one  obtained  or  could  have  obtained  similar  employment  to  that 
provided  for  in  his  contract,  his  damages  for  breach  thereof  will 
be  reduced  to  that  extent.*^ 

§  2152.  Duty  to  mitigate  reasonably  construed. — ^The  rule 
requiring  one  to  mitigate  his  damages  is  given  a  reasonable  con- 
struction, and  it  is  said  that  the  test  is  what  a  reasonably  prudent 
man  would  do  under  the  circumstances.**'  If  the  act  of  the  party 
liable  prevents  the  taking  of  steps  to  mitigate  damages  the  party 
damaged  is  released  from  the  necessity  of  trying  to  lessen  his 
damages."^  And  the  rule  concerning  mitigation  of  damages  does 
not  require  one  who  has  ordered  cars  for  a  shipment  of  grain  and 
they  are  furnished  him  without  grain  doors  to  furnish  such  doors 
himself  in  order  to  lessen  the  damages  resulting  from  delay, ^^  nor 
is  one  suing  to  recover  for  misrepresentations  as  to  patent  right 
territory  required  to  make  reasonable  efforts  to  realize  on  his  in- 
vestment.*^ Nor  does  the  possibility  that  plaintiff  may,  in  the 
future,  breach  conditions  which  were  subsequent  reduce  plaintiff's 
recovery  in  an  action  for  breach  of  cpntract.*^* 

§  2153.  Interest  on  Damages. — When  the  damages  aris- 
ing out  of  the  breach  of  a  contract  are  unliquidated,  interest,  as 
a  general  rule,  can  not  be  recovered."*.  It  is  also  held  to  be  error 
to  allow  interest  on  the  principal  sum  sued  for  in  an  action  for 
breach  of  contract.*^*^  But  it  has  been  held  that  where  one  recov- 
ered only  the  actual  damage  sustained,  as  distinguished  from 

*•  Craig    V.    McNichols    Furniture  ^^  Ransom  &c.  Co.  v.  Pinches,  234 

Co.  (Mo.  App.),  187  S.  W.  793.  Fed.  847,  148  C.  C.  A.  445. 

*^  Henry  Rose  Mercantile  &c.  Co.  ^*  Proctor  &c.  Co.  v.  Emerman,  191 

V.  Smith.  139  La.  217.  71  So.  487.  111.  App.  530;  Stevens  v.  Lewis- Wil- 

/•*  Farrow   Mercantile   Co.   v.   Rig-  son-Hicks  Co.,  168  Ky.  648,  182  S.  W. 

gins,  14  Ala.  App.  529,  71  So.  963.  840;    Levering   &c.    Co.    v.    Century 

**  American    Smelting   &c.    Co.   v.  Holding  Co.,  165  App.  Div.  174,  150 

Riverside  Dairy  &c.  Farm,  236  Fed.  N.  Y.  S.  649;  Regan  v.  New  York, 

510.  149  C  C  A.  562.  175  App.  Div.  861,  162  N.  Y.  S.  400; 

^^  Rull  V.  Rainey,  99  Kans.  57,  160  Carnahan  Mfg.  Co.  v.  Beebe-Bowles 

Pac.  1016.  Co.,  80  Ore.  124,  156  Pac.  584 ;  Hous- 

^^Fox  v.  Chicago  &c.  R.  Co.,  188  ton  &c.  R.  Co.  v.  Lewis   (Tex.  Civ. 

III.  App.  11.  App.),  185  S.  W.  593.    See  also  John- 

"Berhenke  v.    Penfield,   94   Kans.  son  v.  Jones,  62  Ind.  App.  4,  112  N.  E. 

532,  146  Pac.  1187.    For  further  illus-  830. 

trations,     see:    Burleigh   &    Sons   v.  s** Georgia  Refining  Co.  v.  Atlanta 

Overton,  173  Ky.  70,  190  S.  W.  472 ;  Milling  Co.,  15  Ga.  App.  460,  83  S.  E. 

Policastro  v.  Sprague,  175  App.  Div.  795. 
417, 161  N.  Y.  S.  912 ;  Wilson  v.  Trex- 
Icr,  106  S.  Car.  15,  90  S.  E.  180. 
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profits  lost,  he  was  entitled  to  recover  interest  from  the  date  of  the 
suit/*  It  has  been  held  in  Georgia  that  in  a  suit  to  recover  the 
value  of  cars  destroyed  while  in  the  custody  of  defendant  as 
bailee,  interest  may  be  recovered,  as  the  suit  was  based  on  the 
breach  of  the  contract  of  bailment  and  did  not  sound  in  tort.'* 

§§2154-2267.  Damages  in  particular  relations. — A  serv- 
ant wrongfully  discharged  before  the  expiration  of  his  term  is 
entitled  to  recover  damages  in  such  amount  as  it  is  reasonably 
certain  will  be  lost  by  the  breach/®  Where  services  have  not  been 
performed  the  measure  of  damages  for  the  breach  of  the  contract 
is  the  amount  of  wages  to  be  paid  less  such  sum  as  may  be 
actually  earned,  or  which  could  have  been  earned  by  the  exercise 
of  reasonable  diligence  from  other  employment/®  As  a  general 
rule  a  carrier  in  case  of  loss  or  injury  to  property  is  liable  for 
such  damages  as  proximately  result  from  Its  breach  of  duty  or 
of  special  contract,^®  which  is  ordinarily  the  actual  value  of  the 
property  lost  to  the  owner/^  When  a  carrier  breaches  its'contract 
to  ship  goods  over  a  designated  route  by  sending  the  goods  over 
a  different  route,  and  the  shipper  is  damaged  thereby,  compensa- 
tory damages  may  be  recovered  therefor  even  though  the  bill  of 
lading  limited  the  liability  of  the  carrier.  By  breaching  the  con- 
tract the  carrier  has  lost  the  benefit  of  the  clause  limiting  its  lia- 
bility.®* The  damages  recoverable  for  conversion  by  a  carrier  of 
articles  delivered  to  it  for  transportation  is  the  value  of  the  ar- 
ticles at  the  time  and  place  of  conversion.®'   For  the  conversion 

^^  Gourley  v.  American  Hardw.  Co.,  ^^  Marx  v.  New  York  Ribbon  Co., 

185  Mo.  App.  360.  170  S.  W.  339.  See  95  Misc.  551.  159  N.  Y.  S.  853. 

also  Lord  v.  Sanitary  Drinking  Cup  ^®  Hostettler  v.  Mushrush,   194  III. 

Co.,  191  III.  App.  150;  Thompson  v.  App.  58.    See  also  Denniston  v.  Fin- 

Romack,   174  Iowa  155,   156  N.  W.  negan  (174  App.  Div.  8),  160  N.  Y. 

310.  S.  5;  American  Nat  Ins.  Co.  v.  Van 

'^^  Bunn  V.  Atlantic  Coast  Line  R.  Dusen   (Tex.  Civ.  App.),  185  S.  W. 

Co.,  18  Ga.  App.  66,  88  S.  E.  798.  See  634. 

also  Happ  Bros.  Co.  v.  Hunter  Mfg.  *®  Pacific  Express  Co.  v.  Rudman 

&c.   Co.,   145  Ga.  836,  90  S.   E.  61;  (Tex.  Civ.  App.),  145  S.  W.  268. 

Baltimore    v.    Clark,    128    Md.    291,  «i  St.  Louis  &c  R.  Co.  v.  Dague. 

97  Atl.  911.   On  the  breach  of  a  con-  118  Ark.  277,   176  S.  W.   138,  Ann. 

tract  to   sell   shares  of   stock  to  be  Cas.  1917B,  577n. 

paid  for  out  of  the  dividends  thereon  **  O.  K.  Transfer  &c.  Co.  v.  Neill 

if  plaintiff  is  credited  with  interest  on  (Okla.),  159  Pac.  272,  L.  R.  A.  1917A. 

the    dividends    defendant    should    be  58. 

credited  with  interest  on  the  purchase-  ®8  Southern  Express  Co.  v.  Reagin. 

price  of  the  stock  until  paid  for :  Dar-  228  Fed.  14,  142  C.  C.  A.  470 ;  Martin 

ling  V.  Bradstreet,  113  Maine  136,  93  Woods  Co.  v.  Chicago  &c.  R.  Co.,  161 

Atl.  50.  Iowa  639,   143  N.  W.  497 ;  Meek  v. 

Union  Pac  R.  Co.,  95  Kans.  Ill,  147 
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of  household  goods  their  value  to  the  owner  is  the  criterion  for 
the  fixing  of  damages/*  As  a  general  rule  one  is  not  entitled  to 
recover  the  value  of  goods  because  of  delay  alone,  regardless  of 
the  length  of  delay /^  But  if  damage  results  from  a  failure  to  de- 
liver property  within  a  reasonable  time  the  carrier  is  liable  in 
damages.^®  And  for  such  unreasonable  delay  in  transportation 
the  consignor  is  entitled  to  recover  the  difference  between  the 
market  value  of  the  goods  at  the  time  and  place  where  delivery 
should  have  been  made  and  their  market  value  when  the  delivery 
is  actually  made.**^  Such  rule  is  held  to  apply  whether  the  prop- 
erty is  shipped  for  resale  or  for  some  other  purpose.®*  Where 
the  property  is  not  intended  for  market  and  consists  of  articles 
not  having  any  rental  value  the  measure  of  damages  for  delay 
is  ordinarily  the  reasonable  value  of  the  use  of  the  property  to  the 
owner  during  the  period  of  delay.***  As  a  general  rule  recovery 
may  also  be  had  for  the  necessary  expenses  incurred  by  the  owner 
on  account  of  the  delay  J®  interest  on  the  value  of  the  property 
during  its  retention,  and  any  depreciation  in  the  value  while  with- 
held." It  has  been  held,  however,  that  where  the  market  price 
at  destination  increases  the  shipper  is  not  injured  by  the  delay 
and  is  not  entitled  to  recover  any  damages.^*  In  order  to  recover 
special  damages,  that  is,  beyond  such  as  could  be  reasonably  an- 
ticipated and  such  as  may  be  said  to  follow  as  an  ordinary  con- 

Pac  1112;   Baltimore  &c.  R.  Co.  v.  Nebr.  746,  146  N.  W.  986.     See  also 

Sperber  &  Co.,  117  Md.  595,  84  Atl.  Burtless  v.  Oregon  Short  Line  R.  Co., 

72;   Texas   &c.   R.    Co.   v.    Crowder  180  111.  App.  249;  McFall  v.  Chicago 

(Tex.  Civ.   App.),    165    S.   W.    116;  &c.  R.  Co.,  181  Mo.  App.  244,  168  S. 

Quanah  &c.  R.  Co.  v.  Campbell  (Tex.  W.  344 ;  Southerland  v.  Atlantic  Coast 

Civ.  App.),  170  S.  W.  859.  Line  R.  Co.,  158  N.  Car.  327,  74  S.  E. 

^  Pecos  &c.  R.  Co.  V.  Porter  (Tex.  102 ;  Blackwell  v.  Oregon  &c.  R.  Co., 

Civ.  App.),  156  S.  W.  267;  Whitely  82  Ore.  303,  161  Pac.  565;  Gulf  &c. 

V.  Gulf  &c.  R.  Co.  (Tex.  Civ.  App.),  R.  Co.  v.  Ideus  (Tex.  Civ.  App.),  157 

183  S.  W.  36.  S.   W.   173;   Chicago  &c.   R.   Co.   v. 

•^Higgins  v.  U.  S.  Express  Co.,  83  Simpson,  23  Wyo.  342,  151  Pac  902. 

N.  J.  L.  398,  85  Atl.  450.  «»  Muir  v.  Missouri  &c.  R.  Co.,  168 

•'  Mackin  v.  Minneapolis  &c.  R.  Co.,  Mo.  App.  542,  154  S.  W.  877 ;  Texas- 

176  Iowa  150,  157  N.  W.  729;  Johnson  Mexican  R.  Co.  v.  Reed   (Tex.  Civ. 

V.  New  York  &c.  R.  Co.,  Ill  Maine  App.),  165  S.  W.  4. 

263,  88  Atl.  988 ;  St.  Louis  &c.  R.  Co.  «»  Pecos    &c.    R.    Co.    v.    Grundy 

V.  Dean  (Tex.  Civ.  App.),  152  S.  W.  (Tex.  Civ.  App.),  171  S.  W,  318. 

1127;  Gulf  &c.   R.   Co.   v.   Marshall  ^^  Idaho  Sheep  Co.  v.  Oregon  &c. 

(Tex.  Civ.  App.),  164  S.  W.  446.  R.  Co.,  188  111.  App.  591. 

•^  Idaho  Sheep  Co.  v.  Oregon  Short  ^^  Missouri    &c.    R.    Co.    v.    Long 

Line  R.  Co.,  188  111.  App.  591;  Mc-  (Tex.  Civ.  App.),  167  S.  W.  769. 

Fadden  v.  Union  Stockyards  &c.  Co.,  ^^  Stevens  v.  St.  Louis  Southwest- 

185  111.  App.  94;  Smith  v.  Chicago  &c.  ern  R.  Co.  (Tex.  Civ.  App.),  178  S. 

R.  Co..  183  Mo.  App.  180,  170  S.  W.  W.  810. 
324;  Hunt  v.  Chicago  &c.  R.  Co.,  95 
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sequence  of  the  breach,  they  must  be  alleged  and  proved/^  As  a 
general  rule,  whether  the  damages  sought  to  be  recovered  are 
within  the  contemplation  of  the  parties  to  the  contract,  is  a  ques- 
tion for  the  jury/*  The  measure  of  damages  for  a  breach  of  con- 
tract for  carriage  of  a  passenger  is  compensation  for  the  actual 
damages  he  sustains  as  a  natural  and  proximate  result  of  the 
breach/'^  and  such  as  could  reasonably  have  been  anticipated 
might  result  from  the  breach.  Damages  for  wrongful  or  im- 
proper ejectment  in  the  absence  of  malice  or  wantonness  are  com- 
pensatory only/®  and  in  a  number  of  jurisdictions  punitive  dam- 
ages are  not  allowed  against  the  corporation  even  then  when  it 
did  not  authorize,  participate  in,  or  satisfy  the  set.  Where  no  other 
damages  are  sustained  from  a  refusal  of  sleeping-car  accommoda- 
tions, the  amount  paid  therefor  with  interest  is  recoverable."  A 
party  having  a  contract  with  a  telephone  company  for  service  and 
who  fails  to  receive  it  because  of  the  negligence  of  the  employes  is 
entitled  to  nominal  damages  and  such  actual  damages  as  he  suf- 
fered in  consequence  of  such  breach/^  The  damages  recoverable 
in  the  suits  against  telegraph  companies  for  negligence  or  defaults 
in  the  transmission  or  delivery  of  messages  is  ordinarily  the  loss 
actually  sustained  by  the  plaintiff/*  For  every  actionable  breach 
of  duty  nominal  damages  may  be  recovered  without  proof  of  ac- 
tual damages  f^  but  unless  actual  damages  are  proved  the  recov- 

73  Southern  R.  Co.  v.  Langley,  184  sides   of    the    question    reviewed   in 

Ala.  524,  63  So.  545;  Missouri  &c.  R.  note.     See   also   Reasor   v.   Paducah 

Co.  V.  Foote,  46  Okla.  578,  149  Pac.  &c  Ferry  Co.,  152  Ky.  220,  153  S.  W. 

223,  Ann.  Cas.   1917D,   173n;   Foster  222,  43  L.  R.  A.  (N.  S.)  820n. 
V.  International  &c.  R.  Co.  (Tex.  Civ.        ^^  Pullman    Co.    v.    Custer    (Tex. 

App.),  175  S.  W.  762;  Ft.  Worth  &c.  Civ.  App.),  140  S.  W.  847. 

R.  Co.  V.   Shank    (Tex.  Civ.  App.),  ,    "^^  Vinson  v.  Southern  Bell  Tel.  &c. 

167  S.  W.  1093.  Co.,  188  Ala.  292,  66  So.  100,  L.  R.  A 

7*  Pecos    &c.    R.    Co.    v.    Maxwell  1915C,  450n. 
(Tex.  Civ.  App.),  156  S.  W.  548.  '»  Jackson  v.  Western  Union  Tel 

"  Dodge   V.   Northern   Electric   R.  Co.,  174  Mo.  App.  70,  156  S.  W.  801 ; 

Co.,  22  Cal.  App.  239,  133  Pac.  1161;  Kerns  v.  Western  Union  Tel.  Co.,  174 

Chesapeake  &c.  R.  Co.  v.  Gatewood,  Mo.  App.  435,  160  S.  W.  556;  Gard- 

155  Ky.  102,  159  S.  W.  660 ;  Cuozzo  ner  v.  Postal  Tel.  &c.  Co.,  171  N.  Car. 
V.  Maine  Cent.  R.  Co.,  112  Maine  560,  405,  88  S.  E.  630,  L.  R.  A.  1916E,  484; 
91  Atl.  1006:  St.  Louis  &c.  R.  Co.  v.  Levy  v.  Western  Union  Tel.  Co.,  39 
Davis,   37  Okla.  340,   132   Pac.   337;  Okla.  416,  135  Pac.  423. 

Chicago  &c.  R.  Co.  v.  Wells  (Okla.),        »«  Vinson  v.  Southern  Bell  Tel.  &c. 

156  Pqc.  314.  Co.,  188  Ala.  292,  66  So.  100,  L.  R.  A. 
T«  Voves  V.  Great  Northern  R.  Co..    1915C,    450n ;    Howard    v.    Western 

26  N.  Dak.  110,  143  N.  W.  760,  48  L.  Union  Tel.  Co.,  106  Ark.  559,  153  S 
R.  A.  (N.  S.)  30n,  and  cases  on  both    W.  803. 
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ery  is  limited  to  nominal  damages.®*  The  general  rule,  that  such 
damages  are  recoverable  as  may  fairly  and  reasonably  be  consid- 
ered as  arising  naturally  from  the  breach  of  the  contract  and 
such  as  may  l)e  supposed  to  have  been  within  the  contemplation 
of  the  parties  at  the  time  of  making  the  contract,  is  applicable  to 
such  contracts.**  The  plaintiff  is  entitled  to  recover  such  general 
damages  as  are  the  direct  and  natural  result  of  the  breach  itself, 
and  this  generally  includes  the  charges  for  transmission;**  but 
the  company  is  not  liable  for  special  or  consequential  damages 
unless  it  had  notice  in  some  manner,  either  from  the  terms  of  the 
message  or  from  the  facts  and  circumstances,  that  such  damages 
would  probably  result.**  The  damages  must  be  certain  in  their 
nature  and  in  the  cause  from  which  they  proceed.**  There  can 
be  no  recovery  of  damages  that  are  not  the  natural  and  direct  and 
proximate  consequence  of  the  default  complained  of.**  Where 
messages  are  written  in  cipher  and  unintelligible  except  to  the 
sender  and  addressee  and  the  company  has  no  information  other- 
wise as  to  its  character  or  purport  the  party  injured  is  limited  to 
nominal  damages  or  at  most  the  sum  paid  for  transmission.*^ 
The  measure  of  damages  where  a  bailee  delays  returning  the 
property  within  the  time  stipulated  in  the  contract  is  ordinarily 
the  value  of  the  use  of  the  property  during  the  time  it  is  with- 
held.** And  where  goods  are  left  with  a  bailee  for  alterations  or 
repairs  and  by  reason  of  negligence  or  unskilfulness  the  work  is 
improperly  done,  the  bailor  may  bring  an  action  for  breach  of 


"  Fox  V.  Tel.  Co.,  201  III.  App.  477 ; 
Stark  V.  Western  Union  Tel.  Co.,  107 
Miss.  332,  65  So.  279. 

"Western  Union  Tel.  Co.  v.  Hol- 
der. 117  Ark.  210,  174  S.  W.  552; 
Cain  V.  Western  Union  TeL  Co.,  89 
Kans.  797.  133  Pac  874;  Tiopin  v. 
Western  Union  Tel.  Co.,  194  Mo. 
App.  80,  185  S.  W.  539 ;  Nash  Co.  v. 
Western  Union  Tel.  Co.,  98  Nebr. 
210,  152  N.  W.  387;  Gardner  v. 
Postal  Tel.  &c.  Co.,  171  N.  Car.  405, 
88  S.  E.  630,  L.  R.  A.  1916E,  484. 

*' Western  Union  Tel.  Co.  v.  Jack- 
son Lumber  Co.,  187  Ala.  629,  65  So. 
962;  Ramey  v.  Western  Union  Tel. 
Co..  94  Kans.  196,  146  Pac.  421 ;  Cain 
V.  Western  Union  Tel.  Co.,  89  Kans. 
797, 133  Pac.  874. 

*^  Western  Union  Tel.  Co.  v.  John- 
son (Tex.  Civ.  App.),  164  S.  W.  903; 
Western  Union  TeL  Co.  v.  Chamber- 


lain (Tex.  Civ.  App.),  169  S.  W.  370; 
Western  Union  Tel.  Co.  v.  Tucker 
(Tex.  Civ.  App.),  194  S.  W.  130. 

85  Davies  v.  Western  Union  Tel. 
Co.,  93  S.  Car.  318,  76  S.  E.  820; 
Greer  v.  Western  Union  Tel.  Co.,  96 
S.  Car.  423,  81  S.  E.  517. 

8®  Mueller  v.  Western  Union  Tel. 
Co.,  173  Iowa  402,  155  S.  W.  827; 
Cain  V.  Western  Union  Tel.  Co.,  89 
Kans.  797,  133  Pac.  874;  Western 
Union  Tel.  Co.  v.  Caumissar,  160  Ky. 
569,  169  S.  W.  1026;  Western  Union 
Tel.  Co.  v.  Bloede  Co.,  127  Md.  344, 
96  Atl.  685. 

87  Nash  Co.  v.  Western  Union  Tel. 
Co.,  98  Nebr.  210.  152  N.  W.  387; 
Bertuch  v.  United  States  &  Hayti  TeL 
&c.  Co.,  79  Misc.  10,  139  N.  Y.  S.  289. 

88  Missouri  River  Trans.  Co.  v.  Min- 
neapolis &c.  R.  Co.,  34  S.  Dak.  1,  147 
N.  W.  82. 
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contract  and  recover  for  his  damages  the  difference  in  the  value 
of  the  article  in  its  present  condition  and  what  it  would  have  been 
worth  if  the  work  had  been  done  properly.®'  Where  the  article 
bailed  is  injured  while  in  the  possession  of  the  bailee,  the  measure 
of  damages  recoverable  is  the  difference  between  the  value  of 
the  property  before  and  after  the  injury,'®  or  an  amount  sufficient 
to  place  the  property  in  the  condition  required  under  the  con- 
tract.'* In  conformity  with  the  principle  announced  in  this  sec- 
tion in  the  original  work  it  has  been  held  that  where  a  policy  of 
insurance  provides  for  the  payment  of  a  stated  sum  and  monthly 
instalments  until  a  designated  sum  is  paid  and  gives  commuted 
value  of  instalments,  the  beneficiary  is  entitled,  on  insurer's 
breach,  to  recover  the  present  value  of  the  instalments  plus  inter- 
est at  the  legal  rate  from  date  of  demand.'*  Damages  may  be  re- 
covered when  a  building  contractor  fails  to  loan  the  owner  money 
to  make  payments  when  such  damages  were  reasonably  in  con- 
templation by  both  parties  at  the  time  the  agreement  was  made, 
as  a  probable  result  of  its  breach.'*  The  ordinary  rule  for  assess- 
ing damages  under  contracts  for  the  purchase  and  sale  of  real 
estate  is  the  difference  between  the  contract  price  and  the  value  at 
the  time  the  deed  should  be  delivered.'*  But  before  the  plaintiff 
may  recover  more  than  nominal  damages,  where  there  is  no  stip- 
ulation for  liquidated  damages,  he  must  show  actual  and  sub- 
stantial loss."^  And  where  after  the  purchaser's  breach  of  the  con- 
tract the  property  is  resold  the  damages  recoverable  is  held  to  be 
the  difference  between  the  contract  price  and  the  amount  received 
on  resale.'**   Where  the  contract  provides  for  a  certain  sum  to 

89Cohn  V.   Reliable  Fur.  Dressing  140   Pac.  888;    Wilson   v.   Hoy,   120 

&c  Co.,  133  N.  Y.  S.  446;  Heyman  v.  Minn.  451,  139  N.  W.  817;    Hayden 

Barretts    &c.    Dyeing    Establishment,  v.  Pinchot,  172  App.  Div.  102,  158  N. 

156  N.  Y.  S.  418.  Y.   S.  215 ;   Eisenstadt  v.   Lucke,  25 

»o  Union  Stone  Co.  v.  Wilmington  Ohio  Cir.  Ct   (N.  S.)   225;  Stinson 

Transfer  Co.,  5  Del  (Boyce)  59,  90  v.  Sneed  (Tex.  Civ.  App.),  163  S.  W. 

Atl.  407.  989. 

®^  Traut  V.  Winslow,  201  III.  App.        [8    2160    quoted    in    Frederick    v. 

83.  Hillebrand   (Mich.),  165  N.  W.  810. 

®2  Metropolitan  Life  Ins.  Co.  v.  Day,  813.] 
145  Ga.  425,  89  S.  E.  576.  »5  Millikan  v.  Hunter,  180  Ind.  149, 

08  Lloyd  Inv.  Co.  v.  Illinois  Surety  100  N.  E.  1041 ;  Roper  v.  Milbourn, 

Co.,  164  Wis.  282,  160  N.  W.  58.  98  Nebr.  466,  153  N.  W.  557.    Sec  also 

»*  Dean  v.  Hawes,  21  Cal.  App.  350,  Denver-Laramie   Realty   Co.  v.  Wy- 

131  Pac.  885 ;  King  v.  Brice,  145  Ga.  oming  Trout  &c.  Co.,  219  Fed.  155, 

65.  88  S.  E.  960 :  Millikan  v.  Hunter,  135  C.  C.  A.  53. 
180  Ind.  149,  100  N.  E.   1041;  First        »«Goodrite    v.    McMahon,    64   Pa. 

M.  E.  Church  v.  North,  92  Kans.  381,  Super.  Ct  479. 
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be  paid  in  case  of  breach  it  may,  according  to  the  intention  of  the 
parties,  be  either  liquidated  damages  or  a  penalty.®^  If  the  pro- 
vision is  for  liquidated  damages  it  is  only  necessary  to  show  the 
contract  and  its  breach  to  entitle  the  plaintiff  to  recover.*®  The 
general  rules  applicable  to  other  contracts,  that  the  measure  of 
damages  should  be  just  compensation  to  the  vendor  for  the  actual 
loss  or  injury  sustained  by  reason  of  the  breach,®®  and  such  as 
might  reasonably  have  been  contemplated  by  the  parties,^  app'y  to 
contracts  for  the  purchase  and  sale  of  real  estate.  The  general  rule 
is  that  damages  for  the  breach  of  a  covenant  are  to  be  measured 
by  the  actual  loss  to  the  covenantee.^  Thus  in  a  suit  for  the  breach  of 
a  covenant  of  title  the  measure  of  damages  would  be  the  sum 
paid  under  the  contract  of  sale.*  The  rule  of  damages  in  fraud 
cases,  that  the  measure  is  the  difference  between  the  considera- 
tion given  for  the  land  and  its  value,  does  not  apply  to  breaches 
of  warranty.*  In  an  action  for  breach  of  warranty  against  an  ex- 
isting lease  the  measure  of  damages  is  the  fair  rental  value  of 
the  premises  to  the  expiration  of  the  term.®  Plaintiff  is  entitled 
to  nominal  damage  where  a  breach  is  shown,  but  to  recover  sub- 
stantial damages  he  must  prove  actual  injury  or  expense.*  Where 
a  party  sues  for  the  breach  of  a  covenant,  the  ordinary  measure 
of  damages,  in  absence  of  fraud,  is  the  consideration  paid  for 
the  land  with  interest  and  costs.^  The  measure  of  damages  for 
a  breach  of  a  covenant  in  a  lease  is,  as  a  general  rule,  the  differ- 
ence between  the  rental  value  of  the  premises  and  the  rent  stipu- 
lated in  the  lease.®  In  case  of  a  breach  by  the  lessor  the  lessee  may 
recover  such  damages  as  are  caused  as  a  direct  result  of  thebreach, 


•^Addesso  v.  Garagalli,  26  Pa. 
Dist.  Ct.  169. 

•*Addesso  v.  Garagalli,  26  Pa. 
Dist  Ct  169.  See  also  Joyce  v.  Hag- 
ektein  (Tex.  Civ.  App),  163  S.  W. 
356. 

^'Norris  v.  Letchworth,  167  Mo. 
App.  553,  152  S.  W.  421 ;  Munda/s 
Exrs.  V.  Garland,  116  Va.  922,  83  S.  E. 
491. 

1  Roper  V.  Milboum,  93  Nebr.  809, 
142  N.  W.  792,  Ann.  Cas.  1914B,  1225 ; 
Roper  V.  Milbourn,  98  Nebr.  466,  153 
N.  W.  557. 

» Bass  V.  Starnes,  108  Ark.  357,  158 
S.  W.  136;  Shaw  v.  Guthrie,  14  Ga. 
App,  303,  80  S.  E.  735 ;  Gallon  v.  Hus- 
sar, 172  App.  Div.  393,  158  N.  Y.  S. 


895;  Ridpath  v.  Clausin,  88  Wash. 
185,  152  Pac.  711. 

8  Coleman  v.  Luetcke  (Tex.  Civ. 
App.),  164  S.  W.  1117,  1120. 

^Luckenbach  v.  Thomas  (Tex.  Civ. 
App.),  166  S.  W.  99. 

5  Bass  v.  Starnes,  108  Ark.  357,  158 
S.  W.  136. 

«  Bass  v.  Starnes,  108  Ark.  357,  158 
S.  W.  136;  Ledowsky  v.  Gordon,  194 
III.  App.  442;  Rockwell  v.  Ute,  79 
Misc.  120,  139  N.  Y.  S.  529. 

^  Hanlon  v.  Conrad-Kammerer 
Glue  Co.,  53  Ind.  App.  504,  102  N.  E. 
48;  Diggs  v.  Henson,  181  Mo.  App. 
34,  163  S.  W.  565;  Arnold  v.  Joines, 
50  Okla.  4,  150  Pac.  130. 

8  Wertheimer  v.  Rosenbaum,  146  N. 
Y.  S.  177. 
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such  as  the  difference  in  rental  value,  plus  any  necessary  expense 
occasioned  thereby.*  Where  a  lessee  abandons  his  lease  without 
just  cause  the  landlord's  measure  of  damages  is  the  difference  be- 
tween the  amount  of  rent  stipulated  and  the  rental  value  of  the 
premises  to  the  end  of  the  term/*^ 

«Rull  V.  Rainey,  99  Kans.  57,  160  Chansky  v.  William  Const.  Co.,  144 

Pac.  1016;  Geary  v.  Taylor.  166  Ky.  N.  Y.  S.  687. 

501,  179  S.  W.  426;  Murdock  v.  Roe,  i©  Brown  v.  Hayes,  92  Wash.  300, 

186    Mich.    233,    152    N.    W.    969;  159  Pac.  89. 
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CHAPTER   LI 


SPECIFIC  PERFORMANCE 


§  2275.  Definition,  origin  and  purpose  of  remedy. — Spe- 
cific performance  is  not  a  remedy  of  right  and  whether  it  will  be 
granted  depends  on  all  the  circumstances  of  the  case.^ 

§  2276.  Enforcing  partial  performance. — Partial  perform- 
ance is  generally  enforced  in  contracts  for  the  sale  of  land,  as 
where  the  vendor  by  his  own  act  renders  himself  incapable  of 
wholly  performing  the  same,  in /which  case  the  vendee  may  obtain 
specific  performance  in  so  far  as  the  vendor  is  able  to  g^ve  it  with 
an  abatement  of  the  contract  price.*  Or  in  case  the  vendor  does 
not  have  title  to  all  the  land  he  contracts  to  sell  he  may  be  com- 
pelled to  convey  that  to  which  he  has  title  with  an  abatement  of 
price.*  In  rare  instances  the  vendor  may  compel  specific  perform- 
ance even  though  he  can  not  completely  perform  his  contract,  as 
where  a  failure  of  title  is  discovered  as  to  an  insignificant  por- 
tion of  the  whole  which  is  not  necessary  to  the  purchaser's  enjoy- 
ment of  the  rest,  he  may  enforce  performance  as  to  the  balance 
on  allowing  a  rebate  in  price.* 

§2277.  Grounds  of  jurisdiction  in  general. — ^When  no 
adequate  remedy  exists  at  law  and  the  contract  is  legal,  perfectly 
fair  in  its  terms,  and  the  parties  stand  upon  an  equality  with  re- 
spect to  the  remedy,  and  where  its  specific  enforcement,  in  the 
light  of  all  the  circumstances  existing  at  the  time  it  is  sought. 


1  Brody,  Adlcr  &  Koch  Co.  v.  Hoch- 
stadter,  160  App.  Div.  310,  144  N.  Y. 
S.  631. 

*  Wellington  Realty  Co.  v.  Gilbert, 
24  Colo.  App.  118,  131  Pac.  803. 

»  Barthel  v.  Englc,  261  Mo.  307,  168 
S.  W.  1154.  Where  a  vendor  is  unable 
to  convey  a  good  title  to  a  portion  of 
the  property,  the  vendee  may  elect 
whether  he  will  take  specific  perform- 
ance as  far  as  the  vendor  can  per- 
form, or  damages  for  breach  of  con- 
tract: Ncill  V.  McQung,  71  W.  Va. 
458,  76  S.  E.  878.  One  agreeing  to 
purchase  land  which  included  in  part 


a  wife's  homestead  may  enforce  the 
contract  as  to  the  non-homestead 
land,  if  adequate  protection  were 
given  the  wife:  Mosnat  v.  Berk- 
heimer,  158  Iowa  177,  139  N.  W.  469. 
When  the  vendor's  wife  refuses  to 
join  in  the  conveyance,  the  purchaser 
may  obtain  specific  performance, 
with  abatement  in  price  of  the  value 
of  the  contingent  dower  interest: 
Hirschman  v.  Forehand,  114  Ark. 
436.  170  S.  W.  98. 

*  Charles  B.  James'  Land  &c.  Co. 
v.  Vernon,  129  Tenn.  637,  168  S.  W. 
156,  52  L.  R.  A.  (N.  S.)  959n. 
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would  work  no  hardship  or  injustice  to  either  party  and  such 
relief  will  put  them  in  the  position  contemplated  by  the  contract, 
specific  performance  will  be  granted.** 

§  2278.  Existence  of  other  remedy. — ^When  an  adequate 
remedy  exists  at  law  it  must  be  pursued  instead  of  an  action  for 
specific  performance."  But  if  the  remedy,  such  as  damages,  is 
inadequate,  specific  performance  will  be  granted.^ 

§  2279.  Adequate  remedy  at  law. — Where  the  breach  was 
prospective,  and  the  damage  not  irreparable  and  there  is  nothing 
to  show  that  defendant  can  not  respond  in  damages  an  adequate 
legal  remedy  exists  and  specific  performance  will  be  denied.* 

§  2280.  Inadequate  remedy  at  law. — Before  equity  will 
grant  relief  by  specific  performance  the  legal  remedy  must  be  in- 
adequate. In  certain  cases  the  inadequacy  of  the  legal  remedy 
may  be  assumed,  as  in  actions  to  enforce  contracts  for  the  sale  of 
lands.®  The  action  may  be  maintained  to  enforce  the  agreement 
and  for  an  accounting." 

§  2281.  Mutuality  of  obligation. — As  a  general  rule  a  con- 
tract will  not  be  specifically  enforced  unless  the  obligations 
thereof  are  mutual.^'^  Thus  if  the  contract  is  executory  and  only 
one  of  the  parties  thereto  is  bound  and  the  party  not  bound  has 
not  acted  on  the  agreement  the  same  is  not  enforcible  in  equity 
by  either  party.^'  The  foregoing  principle  does  not  apply  to  op- 

»McCall   V.   Atchley,  256   Mo.   39,  418.    Not  lacking  mutuality:    Condit 

164  S.  W.  593.  V.  Johnson,  158  Iowa  209,  139  N.  W. 

« Marian    Coal    Co.    v.    Peale,    204  477 ;  Farm  &  Land  Co.  v.  Roseman, 

Fed.  161,  122  C.  C.  A.  397.  93  S.  Car.  350,  76  S.  E.  979;  Wright 

7  Berry  v.   Second   Baptist  Church  v.   Suydam,  72  Wash.  587,   131   Pac. 

of  Stillwater,  Zl  Okla.  117,  130  Pac  239. 

585.  "  Voir  V.  Scully,  159  Ky.  226,  166 

sThruston  v.   Bailey,   157  Ky.  29,  S.  W.  1015.    Plaintiff's  wife  did  not 

162  S.  W.  525.  join  in  a  contract  to  exchange  their 

*  Cummings    v.    Nielson,    42    Utah  homestead    for   other    land   and    had 

157,  129  Pac.  619.  not    ratified    it.      Held    a    suit    by 

10  Grand  Rapids  &  I.  R.  Co.  v.  plaintiff  for  specific  performance 
Grand  Rapids,  K.  &c.  R.  Co.,  174  was  properly  dismissed  because  of 
Mich.  534,  140  N.  W.  906.  want     of     mutuality :      Steltzer     v. 

11  Cline  V.  Strong,  52  Ind.  App.  286,  Compton,  167  Iowa  266.  149  N.  W. 
100  N.  E.  569;  Heth  v.  Smith,  175  243.  It  is  otherwise  where  the  con- 
Mich.  328,  141  N.  W.  583.  Lacking  tract  has  been  acted  upon,  as  where 
mutuality:  Denver  Pressed  Brick  Co.  a  testator  agreed  to  make  provision 
V.  Le  Fevre,  25  Colo.  App.  304,  138  for  a  child  in  his  will  in  case  the 
Pac.  434;  Smith  v.  Guffey,  202  Fed.  parents  surrendered  its  custody  to 
106,  120  C.  C.  A.  436 ;  Tyson  v.  Mil-  him :  Oles  v.  Wilson,  57  Colo.  246, 
ler-Tyson  Co.,  33  Ohio  Cir.  Ct  R.  141  Pac.  489.    Or  where  the  purchaser 
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SPECIFIC   PERFORMANCE 


[§    2284 


tion  contracts  or  to  one  who  did  not  sign  the  contract  but  is  seek- 
ing specific  performance  against  the  party  who  did  sign  the 
same.^*  And  when  a  contract  for  the  conveyance  of  land  is  other- 
wise valid,  it  will  be  enforced  in  a  proper  case  although  it  lacked 
mutuality  of  remedy." 

§  2282.  Mutuality  of  remedy. — As  a  general  rule  a  con- 
tract must  be  mutual  with  respect  to  the  rights  of  the  parties  if 
the  equitable  remedy  of  specific  performance  is  to  be  obtained.^* 
This  principle  has  been  applied  in  the  case  of  a  suit  by  a  tenant 
to  enforce  a  lease  when  the  landlord  had  no  right  to  enforce  it 


16 


§  2283.  When  mutuality  of  remedy  not  necessary. — 
When  it  is  not  essential  to  the  validity  of  the  contract  or  to  plain- 
tiff's right  to  specific  performance  that  there  should  be  a  recipro- 
cal obligation  or  mutuality  of  remedy  as  where  plaintiff  has  per- 
formed all  the  conditions  of  the  contract  on  his  part  to  be  per- 
formed and  has  brought  himself  clearly  within  the  terms  of  the 
contract  he  is  entitled  to  specific  performance.^^ 

§  2284.  Discretion  of  court. — Specific  performance  is  not 
generally  a  matter  of  strict  right,  but  rests  in  the  sound  discretion 
of  the  court,^*  as  controlled  by  settled  principles  of  law  and  equity 
applied  to  the  particular  facts." 


19 


had  the  right  of  inspection  and  be- 
fore time  for  performance  did  inspect 
the  premises  and  notified  defendant 
that  the  property  was  satisfactory  to 
him:  Gibson  v.  Riehle,  26  Colo.  App. 
127,  140  Pac  933.  Or  where  the  pur- 
chaser has  gone  into  and  retained  pos- 
session of  the  premises:  Caplan  v. 
Buckner,  123  Md.  590,  91  Atl.  481. 

^'Copple  V.  Aigeltinger,  167  Cal. 
706,  140  Pac.  1073. 

**  Gregory  Co.  v.  Shapiro,  125  Minn. 
81,  145  N.  W.  791. 

"McCall  V.  Atchley,  256  Mo.  39, 
164  S.  W.  593  (attorney's  contract 
for  contingent  fee  held  wanting  in 
mutuality  of  remedy).  A  married 
woman  as  vendee,  though  not  as 
vendor,  can  be  compelled  to  spe- 
cifically perform  and,  as  between  her 
heirs  and  the  vendor,  the  remedy  is 
mutual:  Weidenbaum  v.  Raphael,  83 
N.  J.  Eq.  17,  90  Atl.  683. 

"  Heth  v.  Smith,  175  Mich.  328,  141 
N.  W.  583. 


1^  Johnson  v.  Mansfield  (Tex.  Civ. 
App.),  166  S.  W.  927  (contract  for 
conveyance  of  land). 

isCronen  v.  Moore,  210  Fed.  239; 
Cachet  v.  Morton,  181  Ala.  179,  61 
So.  817 ;  Oles  v.  Wilson,  57  Colo.  246, 
141  Pac.  489;  Gaskins  v.  Byrd,  66 
Fla.  432,  63  So.  824;  Bennett  v.  Burk- 
halter,  257  111.  572,  101  N.  E.  189,  44 
L.  R.  A.  (N.  S.)  733n;  Warren  Mfg. 
Co.  V.  Baltimore,  119  Md.  188,  86  Atl. 
502;  Thomas  v.  Shonsey,  9(5  Nebr. 
318,  147  N.  W.  686;  Northnip  v. 
Scott,  85  Misc.  515,  148  N.  Y.  S.  846; 
Penn  Gas  Coal  Co.  v.  Greensboro  Gas 
Co.,  238  Pa.  97,  85  Atl.  1093.  The 
evidence  must  be  clear  and  satisfac- 
tory and  the  contract  fair  and  fairly 
procured:  Muench  v.  Barnell,  163 
Iowa  352,  144  N.  W.  602.  The  trial 
court  has  a  wide  discretion  in  such 
cases :  McGinn  v.  Willey,  24  Cal.  App. 
303,  141  Pac.  49. 

^^  Drake  Lumber  Co.  v.  Branning, 
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§  2285.  Impossible  performance. — A  contract  which  is 
not  capable  of  being  performed  will  not  be  specifically  enforced.*^ 
As  where  the  property  does  not  belong  to  the  person  contracting 
to  convey  the  same  ;*^  or  where  one  holds  an  executory  contract 
to  purchase  from  a  mortgagor  against  whom  there  has  been  a 
foreclosure  and  sale.^*  It  has  also  been  held  that  an  attorney's 
contract  for  a  contingent  fee  is  so  incapable  of  execution  that 
specific  performance  will  be  denied,  where  the  client  breached  the 
contract  by  a  secret  compromise.**  But  a  specific  performance  of 
a  contract  to  convey  land  has  been  granted  when  plaintiflF  claimed 
that  defendant  had  not  disqualified  himself  to  convey  title.  The 
defendant  is  not  concerned  with  controversies  plaintiff  may  sub- 
sequently have  with  others  concerning  the  title.**  Where  the  de- 
fendant has  not  entirely  divested  himself  of  the  legal  title  on 
which  the  decree  can  operate  specific  performance  will  be 
granted."  It  is  no  objection  to  the  specific  performance  of  a  con- 
tract that  the  consent  of  a  third  person  is  necessary  where  he 
does  or  will  consent,  but  where  the  defendant  can  not  perform 
without  the  consent  of  a  third  person  and  such  consent  is  with- 

66  Fla.  543,  64  So.  263  (contract  for  21  Blair  v.  Lowrey  (Tex.  Civ. 
sale  of  land)  ;  Heller  v.  McGuin,  261  App.),  164  S,  W.  14.  When  a  con- 
Ill.  588,  104  N.  E.  158  (court  can  not  tract  provides  that,  if  the  vendor  is 
arbitrarily  refuse  relief)  ;  Gibb  v.  unable  to  give  title,  the  obligations  of 
Mintline,  175  Mich.  626,  141  N.  W.  either  party  shall  cease,  the  purchaser 
538 ;  Lemp  Hunting  &  Fishing  Club  can  not  compel  the  vendor  to  remove 
V.  Hackmann,  172  Mo.  App.  549,  156  a  cloud,  or  convey  with  a  suitable  de- 
S.  W.  791;  In  re  Dunbar's  Estate,  51  duction  because  of  the  cloud:  Old 
Pa.  Super.  Ct.  216.  See  also  Edwards  Colony  Trust  Co.  v.  Chauncey,  214 
V.  Watson,  258  Mo.  631,  167  S.  W.  Mass.  271,  101  N.  E.  423.  One  can 
1119;  Gove  v.  Armstrong,  88  Vt.  115,  not  obtain  specific  performance,  who 
92  Atl.  10.  knew,  when  the  contract  was  executed 
^^Cline  V.  Strong,  52  Ind.  App.  by  the  secretary  of  defendant  com- 
286,  100  N.  E.  569  (contract  for  sale  pany,  that  it  did  not  own  the  prop- 
of  real  estate).  Where  partners  in  a  erty,  and  that  a  firm  was  the  real 
business  employed  a  third  person  to  owner's  agent:  Vacarezza  v.  Realty 
carry  on  the  business  for  a  time  nee-  In  v.  Co.  (Tex.  Civ.  App.),  165  S.  W. 
essary  to  pay  the  partnership  debts  516. 

and  to  make  advances  for  that  pur-  22  Bennett  v.   United    States    Land 

pose,   and  the  partners  subsequently  &c  Co.,  16  Ariz.  138,  141  Pac.  717.  To 

contracted  to  exchange  the  business  same  effect:  Roach  v.  Irvin,  245  Pa. 

for  plaintiff's  real  estate,  plaintiff,  in  162,  91  Atl.  243. 

the  absence  of  proof  of  the  comple-  ^s  McCall  v.  Atchley,  256  Mo.  39, 

tion  of  the  third  person's  contract  of  164  S.  W.  593. 

employment,  could  not  compel  specific  **  Wright  v.  Suydam,  72  Wash.  587, 

performance  of  the  contract  of  ex-  131  Pac  239. 

change :  Hill  v.  Lofgren-Harris  Mer-  25  McGinn  v.  Willey,  24  Cat  App. 

cantile  Co.,   53   Colo.  566,   129   Pac  303,  141  Pac  49. 
208. 
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held,  the  contract  will  not  be  enforced.*"  Thus  a  contract  to  sell 
land  signed  by  a  husband  alone  will  not  be  specifically  enforced 
when  the  purchaser  prays  an  abatement  of  the  purchase-price  or 
an  indemnity  to  protect  himself  from  her  claim  for  dower,  the 
wife  having  refused  to  join  in  the  conveyance.^^  Specific  per- 
formance of  the  delivery  of  a  deed  by  a  married  woman  will  be 
refused  when  the  same  is  void  because  the  husband  has  not 
joined." 

§  2286.  Enforcement  involving  hardship. — ^Specific  per- 
formance will  be  refused  if,  under  all  the  circumstances,  it  would 
be  inequitable  to  grant  such  relief,^®  even  though  no  fraud  or  mis- 
take appears.*®  Also  where  there  has  been  a  substantial  perform- 
ance of  a  contract,  specific  performance  of  an  immaterial  matter 
will  be  refused  when  it  would  work  undue  hardship  on  defendant 
without  advantage  accruing  to  plaintiff.'^  But  the  mere  fact  that 
the  expense  of  the  work  will  be  heavier  than  anticipated  when 
the  contract  was  made  will  not  defeat  specific  performance.'* 

§  2287.  Persons  entitled  to  specific  performance. — ^The 
vendor,"  the  vendee,'*  the  heirs  of  the  vendee,'"  or  his  assignee'* 

^•Citroncllc     Turpentine     Co.     v.  chosen  to  prosecute  it.     He  recom- 

Buhlig,  184  Ala.  404,  63  So.  951.  mended    defendant,    and    defendant 

*^  Haden  v.  Falls,  115  Va.  779,  80  was  given  the  case  by  the  client,  held 

S.  £.  576,   Ann.   Gas.   1915C,   1034n.  specific  enforcement  of  a  subsequent 

Otherwise  where  plaintiff  is  willing  agreement  between  plaintiff  and  de- 

to  accept  a  deed  from  defendant  with-  fendant  to  divide  the  fees,  founded  on 

out  the  latter's  wife  joining  therein  the  assertion  by  plaintiff  that  he  had 

and  does  not  ask  for  abatement  or  been  given  the  control  of  the  case, 

indemnities :    Stratford  v.  Lukens,  52  there  being  no  other  consideration,  as 

Pa.  Super.  Ct  355.  plaintiff  was  not  to  help,  would  be 

"Jadcson  Lumber  Co.  v.  Bass,  181  inequitable:    Breed  v.  Berenson,  216 

Ala.  169,  61  So.  271.  Mass.  397,  103  N.  E.  937. 

»Ranck  v.  Wickwire,  255  Mo.  42,  s^Lemp   Hunting   &   Fishing   Club 

164  S.  W.  460.    An  agreement  for  the  v.  Hackmann,  172  Mo,  App.  549,  156 

sale  of   land   to   be   conveyed   upon  S.  W.  791. 

termination  of  litigation,  the  vendee  ^^  Penh  Gas  Coal  Co.  v.  Greensboro 

in  the  meantime  to  have  possession  Gas  Co.,  238  Pa.  97,  85  Atl.  1093. 

without  paying  interest  or  taxes,  has  '^  Pox  v.  Spokane  International  R. 

been  held  so  inequitable  as  to  justify  Co.,  26  Idaho  60,  140  Pac.  1103. 

the  conclusion  that  a  speedy  termina-  ^^  Perrin  v.  Chidester,  159  Iowa  31, 

tion  of  tiie  litigation  was  anticipated,  139  N.  W.  930   (suit  by  referees  in 

and  the  hardship  from  a  delay  in  its  partition). 

termination    warranted    a    denial    of  ^*  Stevens  v.  Los  Angeles  Dock  & 

specific    performance:      Watters     v.  Terminal  Co.,  20  Cal.  App.  743,  130 

Ryan,  31  S.  Dak.  536,  141  N.  W.  359.  Pac.  197. 

Plaintiff,  an  attorney,  honestly  thought  ^^  Weidenbaum   v.   Raphael,   83   N. 

lie  was  employed  to  prosecute  a  claim,  J.  Eq.  17,  90  Atl.  683. 

but  in  fact  was  only  sought  for  advice  ^^  Record   v.   Littlefield,   218   Mass. 

as  to  what  attorney   would  best  be  483,  106  N.  E.  142   (wife,  real  party 
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may,  in  a  proper  case,  compel  specific  performance  of  a  contract 
to  convey  land.  But  while  the  assignee  of  a  contract  to  convey 
land  may  ordinarily  enforce  specific  performance,  a  contract  to 
convey  to  "A  and  associates,"  will  not  be  enforced  in  favor  of  the 
assignees  of  A  alone,  when  it  is  not  made  to  appear  that  such 
assignees  were  also  the  associates  of  A.*^  A  third  person  who  is 
not  an  assignee  of  one  of  the  parties  to  the  agreement  or  who 
does  not  stand  in  privity  of  relationship  to  one  of  the  parties  is 
not  entitled  to  specific  performance  thereof/* 

§  2288.  Perscms  against  whom  specific  performance  may 
be  had.— Where  the  defendant  in  an  action  to  enforce  specific 
performance  has  an  interest  in  the  subject-matter  of  the  action, 
as  where,  in  an  action  for  specific  performance  of  a  contract 
for  the  sale  of  real  estate,  it  appears  that  the  vendor,  though 
without  title,  can  obtain  it,  he  may  be  required  to  acquire  title 
and  then  specific  performance  be  decreed.*®  And  in  case  a  vendor, 
after  executing  a  contract  for  the  sale  of  real  estate,  subsequently 
conveys  such  land  to  another  with  notice  of  such  contract,  his 
grantee  may  be  held  liable  for  specific  performance  of  the  con- 
tract, in  the  absence  of  any  countervailing  equities.***  A  purchaser 
of  land  may  be  compelled  to  specifically  perform  a  lease  executed 
by  his  grantor.*^  Specific  performance  of  a  contract  may  be  ol> 
tained  against  the  personal  representative  of  a  decedent,  the  con- 
in  interest,  considered  as  husband's  v.  Burns,  156  App.  Div.  200,  140  N. 
assignee).  Y.  S.  1057. 

8^  Goodwin  v.  Rosser,  64  Fla.  299,  *®  Copple  v.  Aigeltinger,  167  Cal. 
60  So.  341.  706,  140  Pac.  1073 ;  Drake  Lumber  Co. 

**Van  Reen  v.  ^tna  Life  Ins.  Co.,  v.  Branning,  66  Fla.  543,  64  So.  263; 
209  Fed.  691  (action  to  enforce  an  Morgan  v.  Russell,  24  N.  Dak.  490, 
automobile  liability  insurance  policy).  140  N.  W.  ,99,  43  L.  R.  A.  (N.  S.) 
See  also  Bartley  v.  Pleasure  Drive-  1150n;  Dillinger  v.  Ogden,  244  Pa. 
way  and  Park  Dist.  of  Peoria,  257  20,  90  Atl.  446,  Ann.  Cas.  1915Q  533n. 
111.  363,  100  N.  E.  904.  Where  a  vendor,  after  making  a  parol 

^®  Beekman  v.  Sonntag  In  v.  Co.,  67  contract  of  sale  and  placing  his  ven- 
Fla.  293,  64  So.  948.  A  mortgagee  is  dee  in  possession,  who  makes  valua- 
entitled  to  specific  performance  of  ble  improvements,  sells  the  land  to 
defendant's  contract  to  purchase  prop-  another  with  knowledge  of  the  prior 
erty  at  foreclosure  of  a  prior  mort-  contract,  equity  will  compel  specific 
gage  and  execute  new  mortgages  in  performance  against  such  other,  upon 
lieu  of  the  one  foreclosed,  in  lieu  of  the  original  purchaser's  pa3nng  or 
plaintiff's  mortgage,  and  for  an  tendering  the  purchase-money : 
amount  advanced  by  plaintiff,  but  he  Grooms  v.  Grooms,  141  Ga,  478,  81 
is  not  entitled  to  any  relief  as  against    S.  E.  210. 

the  holder  of  the  mortgage  executed        *^  Lemp  Hunting  &  Fishing  Club  v. 
in   lieu   of   that   foreclosed:    Castelli    Cottle,  172  Mo.  App.  574,  156  S.  W. 

799. 
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tract  being  that  of  the  decedent.*^  But  a  wife  can  not  be  com- 
pelled to  join  with  her  husband  in  conveying  land  which  he  has 
contracted  to  sell,  when  slie  is  not  a  party  to  the  agreement.** 

§  2289.  What  contracts  enforcible. — ^A  contract  will  not 
be  specifically  enforced  unless  it  appears  that  it  is  prima  facie 
fair,  is  founded  on  an  adequate  consideration  and  is  definite  as  to 
the  conditions  imposed.**  The  remedy  is  available  only  when  a 
valid  and  binding  contract  exists.  The  execution  of  a  deed  with- 
out delivery  is  not  sufficient  to  constitute  a  contract  to  convey 
which  can  be  specifically  enforced,  unless  such  deed  was  depos- 
ited in  escrow.*'  A  variance  between  the  offer  and  acceptance  will 
also  defeat  the  remedy.***  Likewise  if  it  would  be  inequitable  to 
enforce  the  contract  specific  performance  wall  be  denied.*^  But 
where  nothing  remains  to  be  done  but  to  carry  into  effect  the 
agreement  already  made  and  executed  by  the  parties  equity  may 
enforce  the  contract  and  decree  that  to  be  done  which  should 
have  been  done,**  And  even  though  the  contract  may  be  uncer- 
tain in  some  of  its  terms  if  it  is  rendered  certain  when  construed 
with  certain  contemporaneous  papers  the  agreement  may  be  en- 
forced.*^ 

§  2290.  Certainty  of  contracts  in  general. — The  terms  of  a 
contract  must  be  expressed  with  reasonable  certainty  and  def- 
initeness  before  a  court  of  equity  will  grant  specific  performance 
thereof.*^®  Furthermore,  its  terms  must  be  so  expressed  as  to  en- 

<*Gove  V.  Armstrong,  88  Vt.  115,  **  Minnesota    &    Oregon    Land     & 

52  AtL  10.  Timber  Co.  v.  Hewitt  Inv.  Co.,  201 

"Haden  v.  Falls,  115  Va.  779,  80  Fed.  752. 

S.  E.  576,  Ann.  Cas.  1$15C,  1034n.    A  «  Wiggins  v.  Lynn,  139  Ga.  297,  11 

husband  can  not  enforce  specific  per-  S.  E.  157   (in  such  case  petition  de- 

formance  of  a  contract  to  exchange  murrable).   « 

community  property  when  his  wife  *^  Steltzer  v.  Compton,  167  Iowa 
was  neither  a  party  to  the  contract  266,  149  N.  W.  243. 
nor  to  the  suit :  Chapman  v.  Hill,  11  *«  Hodalski  v.  Hodalski,  181  111. 
Wash.  475,  137  Pac.  1041.  That  a  App.  158.  A  written  contract  for  the 
vendor's  wife  did  not  sign  a  contract  sale  of  land,  which  describes  the  land, 
to  convey  the  surface  rights  in  coal  states  the  price,  and  contains  a  prom- 
lands  in  exchange  for  stock  in  a  cor-  ise  to  convey  on  receipt  of  the  price, 
poration  held  not  to  defeat  specific  delivered  to  the  vendee,  in  the  absence 
lerformance  where  the  vendor  had  of  fraud  or  mistake  will  entitle  the 
'.efficient  other  real  estate  out  of  purchaser  to  specific  performance: 
■vhich  dower  could  be  assigned :  Bart-  Iske  v.  Iske,  95  Nebr.  603,  146  N.  VV. 
ky  v.  Big  Branch  Coal  Co.,  160  Ky.  918. 
123.  169  S.  W.  601.  «  Edwards  v.  Watson,  258  Mo.  631, 

^*  Parsons  v.  Cashman,  23  Cal.  App.  167  S.  W.  1119. 

298,  137  Pac.  1109,  1111;  Baumann  v.  ^o  Citronelle     Turpentine     Co.     v. 

Kusian,  164  Cal.  582,  129  Pac.  986,  44  Buhlig,  184  Ala.  404,  63  So.  951 ;  Oles 

L  R.  A.  (N.  S.)  756n.  v.  Wilson,  57  Colo.  246,  141  Pac.  489; 
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able  the  court  to  frame  its  decree  in  accordance  with  the  intent  of 
the  parties."  When  the  foregoing  rule  is  complied  with  agree- 
ments to  make  a  will,"  dismiss  a  suit  to  contest  a  will,"  or  for  the 
exchange  of  water  for  irrigation"  have  been  specifically  enforced. 

§  2291.  Certainty  of  contracts  relating  to  realty. — A  con- 
tract for  the  sale  of  real  estate  which  is  not  definite  and  certain 
will  not  be  specifically  enforced  in  equity."  The  evidence  must  be 
clear  and  satisfactory,  but  it  need  not  be  direct.  Neither  is  it 
necessary  that  the  contract  be  specific  in  all  its  terms.  Thus  it 
has  been  held  an  oral  agreement  which  provided  that  a  sister  was 
to  have  a  brother's  property  at  his  death  in  consideration  of  her 
removal  to  another  state  and  caring  for  him  could  be  specifically 
enforced,  when  performed  by  her.°*  Likewise  it  has  been  held 
that  a  contract  to  will  one-third  of  one's  property  to  another 
might  be  specifically  enforced  and  that  it  was  not  necessary  that 
the  testator  should  designate  the  one-third  to  be  devised.'^ 

§  2292.  Certainty  as  to  time  of  performance. — Certainty 
as  to  time  may  be  an  element  essential  to  the  specific  performance 

Gould  V.  Gunn,  161  Iowa  155,  140  N.  its     terms     to     permit     of     specific 

W.    380.  performance:    Korte  v.    O'Neill,   34 

"Tharp  University  School  v.  Ko-  S.  Dak.  241,  148  N.  W.  12.    A  con- 

mus  Realty  Co.,  159  Ky.  386,  167  S.  tract  for  the  exchange  of  properties 

W.  136.  which  failed  to  specify  that  the  deeds 

'^'Oles  V.  Wilson,  57  Colo.  246,  141  should   be   subject   to   certain   mort- 

Pac.  489 ;  Smith  v.  Cameron,  92  Kans.  gages  on  each  party's  land  may  be 

652,  141  Pac.  596,  52  L.  R.  A.  (N.  S.)  specifically   enforced   in   the   absence 

1057.     Compare    with:     Parsons    v.  of    fraud    or    mistake,    where   deeds 

Cashman,  23  Cal.  App.  298,  137  Pac  subject  to  such  mortgage  were  exe- 

1109,  1111.  cuted  by  each  party  and  delivered  in 

63  Korte  V.  O'Neill,  34  S.  Dak.  241,  escrow :  Waldo  v.  Lockard,  96  Nebr. 

148  N.  W.  12.  490,  148  N.  W.  510.     But  an  agree- 

**  Mathews  v.  Berrett,  42  Utah  174,  ment  by  which  an  attorney  was  to  de- 

129  Pac.  419.  fend   a   will    for   one-fourth   of    the 

**  Georgia  S.  &  F.  R.  Co.  v.  Taylor,  property  in  value  willed  to  the  client, 
142  Ga.  350,  82  S.  E.  1058;  Cline  v.  or  one- fourth  of  whatever  was  re- 
Strong,  52  Ind.  App.  286,  100  N.  E.  covered  by  compromise  or  otherwise, 
569 ;  McCall  v.  Atchley,  256  Mo.  39,  after  the  client's  breach  by  secret  com- 
164  S.  W.  593.  The  above  rule  ap-  promise  whereby  he  acquired  200 
plies  to  parol  contracts :  Kimball  v.  acres,  five-sixths  of  the  land  claimed, 
Batley,  174  Mich.  544,  140  N.  W.  915.  held  too  uncertain  and  ambiguous  to 
A  written  contract  between  plaintiffs  be  enforceable  by  specific  perform- 
and  defendants,  whereby  defendants,  ance :  McCall  v.  Atchley,  256  Mo.  39, 
in    consideration   of   a   dismissal   by  164  S.  W.  593. 

plaintiff   of   an   action   to   contest   a  s®  Smith  v.  Cameron,  92  Kans.  652, 

will,   agreed   to   convey  to   plaintiffs  141   Pac.  596,  52  L.  R.  A.   (N.  S.) 

two     specified     quarter    sections     of  1057. 

land,    a    particular    town    lot,    and  ^t  Qles  v.  Wilson,  57  Colo.  246,  141 

pay    $800    in    money    or    note,    was  Pac.  489. 
sufficiently    definite    and    certain    in 
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of  a  contract  as  in  a  contract  for  personal  services.*^®  But  it  has 
been  held  that  a  contract  for  the  exchange  of  water  for  irrigation 
which  was  to  be  in  force  until  terminated  by  the  mutual  consent 
of  both  parties  thereto  was  sufficiently  definite  as  to  time.°° 

§  2293.  Certainty  as  to  description  of  subject-matter. — 
The  essential  basis  of  a  decree  for  specific  performance  of  a  con- 
tract for  the  sale  or  exchange  of  property  is  a  definite  present 
agreement  in  regard  to  specific  property,  sufficiently  designated 
as  present  to  the  minds  of  both  parties,  which  is  to  be  transferred 
by  one  to  the  other.*^  But  even  though  the  description  of  the 
property  set  out  in  the  contract  proper  is  insufficient  if  the  evi- 
dence establishes  a  state  of  facts  taking  the  case  out  of  the  statute 
of  frauds,  and  supplying  the  description,  the  contract  may  be 
specifically  enforced.*^  The  uncertainty  in  the  description  may 
be  removed  by  extrinsic  evidence.®* 

§  2294.  Completeness  of  contract. — Before  a  contract  will 
be  specifically  enforced  it  must  be  complete  in  all  its  essential 
elements.  In  case  it  is  a  contract  of  sale,  the  price  must  be  fixed 
with  sufficient  certainty.®'    The  foregoing  principle  applies  not 


5*  Parsons  v.  Cashman,  23  Cal.  App. 
298,  137  Pac.  1109  (time  for  con- 
tinuation of  services  not  appearing). 

"  Mathews  v.  Berrett,  42  Utah  174, 
129  Pac.  419.  A  lease  which  recited 
that  defendant  agreed  to  lease  plain- 
tiff certain  land  for  a  term  of  three 
years,  at  a  rental  of  $200  per  year,  to 
be  paid  in  advance  before  taking  pos- 
session, held  sufficiently  definite,  as  to 
the  term  and  time  of  payment  of  rent, 
as  to  be  specifically  enforced :  Joyce 
V.  Tomasini,  168  Cal.  234,  142  Pac  67. 
See  also  Cummings  v.  Nielson,  42 
Utah  157,  129  Pac.  619  (option  to  pur- 
chase). 

•0  Brown  v.  Hughes,  244  Pa.  397, 
90  AtL  651  (specific  performance  de- 
nied) ;  Young  v.  Flournoy,  139  Ga. 
634,  71  S.  E.  807. 

"^  Hirschman  v.  Forehand,  114  Ark. 
436,  170  S.  W.  98. 

"Joyce  V.  Tomasini,  168  Cal.  234, 
142  Pac.  (n\  Clark  v.  Cagle,  141  Ga. 
703,  82  S.  E.  21,  L.  R.  A.  1915A,  317. 
Thus  a  contract  which  describes  the 
land  sold  as  "my  place  adjoining  W. 
T.  Mosher,  S.  E.,"  is  not  too  vague 
and  uncertain   to  be  specifically  en- 


forced: Mosher  v.  Rogers,  141  Ga. 
557,  81  S.  E.  852.  A  contract  for 
the  exchange  of  land  headed  "At- 
lanta, Ga.,  June  7,  1912,"  and  de- 
scribing the  property  as  "401  Spring 
known  as  the  Cob  Home  50x160 
more  or  less,"  is  not  too  indefinite 
to  preclude  specific  performance: 
Bush  v.  Black.  142  Ga.  157,  82  S.  E. 
530.  A  contract  to  sell  real  estate 
consisting  of  four  lots  in  a  certain 
town,  when  it  appeared  that  vendor 
owned  only  one  place  in  that  town 
which  consisted  of  four  lots,  described 
the  property  with  sufficient  certainty 
to  entitle  the  purchaser  to  specific 
performance :  Beaton  v.  Fussell  (Tex. 
Civ.  App.),  166  S.  W.  458;  Ranck  v. 
Wickwire,  255  Mo.  42,  164  S.  W.  460 ; 
Cummings  v.  Nielson,  42  Utah  157, 
129  Pac.  619. 

•*  Citronelle  Turpentine  Co.  v. 
Buhlig,  184  Ala.  404,  (iZ  So.  951 ;  Mar- 
shall v.  Bason  (Tex.  Civ.  App.),  165 
S.  W.  75;  Gilfallan  v.  Gilfallan,  168 
Cal.  23,  141  Pac.  623,  Ann.  Cas. 
1915D,  784n  (sale  of  corporate  stock. 
Price  and  manner  of  payment  held 
sufficiently  certain)  ;  Caplan  v.  Buck- 
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only  to  the  price  but  the  time  of  payment  as  well.**  Thus  an  op- 
tion in  a  lease  to  purchase  the  property  but  not  naming  any  price 
is  not  enforcible."'^  Likewise  an  agreement  to  lease  is  not  a  defi- 
nite contract  enforcible  by  specific  performance.®* 

§  2296.  Contracts  of  married  women. — In  case  a  wife  is 
the  owner  of  certain  real  estate  and  her  husband  contracts  for  the 
sale  thereof  the  purchaser  can  not  specifically  enforce  the  agree- 
ment unless  he  shows  that  the  husband  was  the  wife's  agent  or 
that  she  knew  he  was  acting  as  such  and  ratified  the  contract.*^ 
The  contract  of  a  married  woman  not  executed  as  required  by 
statute  is  not  enforcible.** 

§  2297.  Contracts  of  corporations. — A  court  of  equity  will 
not  specifically  enforce  a  contract  for  the  purchase  of  land  by  a 
corporation  where  such  corporation  has  no  power  to  hold  land." 

§  2298.  Oral  contracts  within  the  statute  of  frauds. — The 
statute  of  frauds  will  not  bar  the  specific  performance  of  an  oral 
contract  to  leave  property,  in  consideration  of  services  or  sup- 
port, to  the  one  rendering  the  services  or  support  when  the  agree- 
ment has  been  faithfully  kept  by  the  party  to  receive  the  prop- 
erty.^^  And  where  the  defendant  admits  the  contract  and  does 
not  rely  on  the  defense  of  the  statute  of  frauds,  a  parol  agree- 
ment may  be  enforced  against  him.^^  But  where  a  statute  specifi- 
cally requires  a  contract  to  be  in  writing  equity  will  not  decree 
specific  performance.^^ 

§  2299.  Part  performance  of  parol  contract. — A  parol  con- 
tract for  the  sale  of  land  may  be  enforced  in  equity  where  there 


ner,  123  Md.  590,  91  Atl.  481  (sale 
of  real  estate.  Price  held  sufficiently 
definite).  The  vendor  may  enforce 
the  contract  on  default  of  the  vendee 
when  the  price  is  fixed  with  suf- 
ficient definiteness:  Clark  v.  Cagle; 
141  Ga.  703,  82  S.  E.  21,  L.  R.  A. 
191SA,  317. 

®*Tharp  University  School  v.  Ko- 
mus  Realty  Co.,  159  Ky.  386,  167  S. 
W.  136  (contract  held  too  indefinite)  ; 
Cline  v.  Strong,  52  Ind.  App.  286,  100 
N.  E.  569. 

V^Wolf  V.  Lodge,  159  Iowa  162,  140 
N.  W.  429.  Contra:  Cummings  v. 
Nielson,  42  Utah  157,  129  Pac  619. 


®®  Goldstine  v.  Tolman,  157  Wis. 
141,  147  N.  W.  7. 

«7  Ross  V.  Blunt  (Tex.  Civ.  App.), 
166  S.  W.  913. 

^^  Hudgins  v.  Thompson  (Tex.  Civ. 
App.),  163  S.  W.  659. 

«9  Kohlruss  v.  Zachery,  139  Ga.  625, 
77  S.  E.  812,  46  L.  R.  A.  (N.  S.)  72n. 

^oPugh  v.  Bell,  21  Cal.  App.  530, 
132  Pac.  286;  Smith  v.  Cameron,  92 
Kans.  652,  141  Pac.  596,  52  L.  R.  A. 
(N.  S.)  1057. 

^1  Ranck  v.  Wickwire,  255  Mo.  42, 
164  S.  W.  460. 

«  Morris  v.  Marshall,  185  Ala.  179, 
64  So.  312;  Cline  v.  Strong,  52  Ind. 
App.  286,  100  N.  E.  569. 
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has  been  a  partial  performance  by  the  party  seeking  the  aid  of 
the  court,  under  the  doctrine  of  equitable  fraud/*  A  partly  per- 
formed oral  contract  may  also  be  specifically  enforced  when  a 
fiduciary  relation  exists  and  the  court's  aid  is  necessary  to  prevent 
injustice/* 

§  2300.  Acts  constituting  part  performance  of  parol  con- 
tract.— Where  reliance  is  placed  upon  certain  acts  as  consti- 
tuting part  performance  of  an  oral  contract  they  must  refer  to 
the  contract  and  must  not  be  explainable  on  any  other  theory/* 
Where  the  evidence  shows  a  contract  to  convey  for  a  specified 
price,  payment  of  such  price,  possession  by  plaintiff,  recognition 
of  ownership  by  defendant,  payment  of  taxes,  and  the  making  of 
valuable  improvement,  specific  performance  may  be  decreed/* 

§  2301.  Payment  as  part  performance. — The  payment  of 
the  reasonable  rental  value  of  property  is  not  such  part  payment 
as  will  render  a  parol  contract  for  the  conveyance  of  land  en- 
forcible/^ 

§  2302.  Possession  is  an  element  of  part  performance  of 
an  oral  contract.— When  possession  has  been  taken  and  the 
purchase-price  paid  it  is  sufficient  performance  to  enable  the  pur- 
chaser to  obtain  specific  performance/* 

§  2303.  Improvements  as  part  performance  of  parol  con- 
tract.— Where  pursuant  to  an  oral  contract  for  the  gift  or 
conveyance  of  property  the  donee  or  grantee  goes  into  possession 
and -makes  valuable  improvement  the  contract  will  be  enforced/® 
In  order  for  improvements  to  be  considered  they  must  be  valuable 
and  permanent,  and  the  court  will  scrutinize  carefully  all  cases 

"Bonner  v.  Kimball-Lacy  Lumber 
Co.,  114  Ark.  42,  169  S.  W.  242 ;  Wil- 
lis V.  Zorger,  258  111.  574,  101  N.  E. 
963 ;  Caplan  v.  Buckner,  123  Md.  590, 
91  Atl.  481 ;  Sursa  v.  Cash,  171  Mo. 
App.  396.  156  S.  W.  779;  Dam- 
kroeger  v.  James,  95  Nebr.  784,  146 
N.  W.  936;  Wisconsin  Cent.  R.  Co. 
V.  Schug.  155  Wis.  563,  145  N.  W.  177. 

'*  Willis  V.  Zorger,  258  III.  574,  101 
N.  E.  963 ;  Nelson  v.  Schoonover,  89 
Kans.  388.  131  Pac.  147;  Becker  v. 
BuflPalo  Package  Co.,  85  Misc.  503,  148 
N.  Y.  S.  782 ;  Kelley  v.  Devin,  65  Ore. 
211.  132  Pac.  535. 

^'Hersman  v.  Hersman,  253  Mo. 
175,  161  S.  W.  800 ;  Tonseth  v.  Lar- 


sen,  69  Ore.  387,  138  Pac.  1080; 
Moore  v.  Moore,  72  W.  Va.  260,  78 
S.  E.  99. 

70  Beemer  v.  Hughes,  179  Mich.  110, 
146  N.  W.  198. 

77  Tonseth  v.  Larsen,  69  Ore.  387, 
138  Pac.  1080. 

78  Davis  V.  Martin  Stave  Co.,  IKI 
Ark.  325,  168  S.  W.  553. 

79Bastian  v.  Crawford,  180  Ind. 
697,  103  N.  E.  792;  Messiah  Home 
for  Children  in  City  of  New  York 
V.  Rogers,  212  N.  Y.  315,  106  N.  E. 
59  (action  to  enforce  gift  of  real  es- 
tate) ;  Gove  V.  Armstrong,  88  Vt 
115,  92  Atl.  10. 
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involving  contracts  to  convey  land  sought  to  be  enforced,  and 
especially  when  in  parol.*® 

§  2304.  Necessity  of  consideration. — A  contract,  to  be 
specifically  enforced,  must  be  supported  by  a  valuable  considera- 
tion, but  the  mutual  promises  of  each  party,  as  in  a  contract  to 
exchange  real  estate,  may  be  sufficient  consideration  to  support 
an  action  for  specific  performance.*^  Although  mere  inadequacy 
of  consideration,  when  standing  alone,  may  not  bar  the  right  to 
specific  performance,**  it  is  a  strong  circumstance  which,  with 
others,  may  influence  a  court  in  withholding  its  decree."  In  ac- 
tions for  specific  performance  of  contracts  for  the  purchase  and 
sale  of  real  estate  market  value  furnishes  the  proper  test  of 
value." 

§  2305.     Fairness  and  reasonableness  of  consideration. — 

A  court  of  equity  will  not  lend  its  aid  to  enforce  a  contract  which 
is  unfair,  imreasonable,**  or  inequitable..**  This  rule  has  been  ap- 

«o  Moore  v.  Moore,  72  W.  Va.  260,  ren  Mfg.  Co.  of  Baltimore  County 

78  S.  E.  99.  V.  Citv  of  Baltimore,  119  Md.  188,  86 

81  Christian    Church    at    Pilgrims'  Atl.  502 ;   Nickerson  v.  Bridges,  216 

Rest    V.    Littlcville    Camp    No.    58,  Mass.  416,  103  N.  E.  939 ;  Sweeney  v. 

Woodmen  of  the  World,  185  Ala.  80,  Brow,  35  R.  I.  227,  86  Atl.  115,  Ann. 

64  So,  9;  Gibson  v.  Riehle,  26  Colo.  Cas.  1915C,  1075n;  Cummings  v.  Niel- 

App.  127,  140  Pac  933.  son,  42  Utah  157,  129  Pac.  619 ;  Mc- 

®*Ward  V.  Albertson,  165  N.  Car.  Kinley  Telephone  Co,  v.  Cumberland 

218,  81  S.  E.  168.  Telephone  Co,,  152  Wis.  359,  140  N. 

M  Hobbs  V,  Davis,  168  Cal.  556,  143  W.  38. 

Pac.  733  (contract  to  purchase  stock  ®*Waratah  Oil  Co.  v.  Reward  Oil 

worth  $624,000  for  $255,000  considera-  Co.,  23  Cal.  App.  638,  139  Pac.  91. 

tion  held  inadequate)  ;  Reich  v.  Reich,  ^^  Gilfallan  v.  Gilfallan,  168  Cat  23, 

83  N.  J.  Eq.  448.  91  Atl.  899  (prop-  141  Pac.  623,  Ann.  Cas.  1915D.  784n ; 

erty   value   $6,000.     Promise   to   pay  Cline  v.    Strong,   52   Ind.   App.  286, 

annual   interest   on   $2,000   at   5   per  100  N.  E.  569.   An  agreement  for  the 

cent.    Consideration  inadeauate).    Ti-  sale  of  mining  stock  of  the  value  of 

tie  to  land  was  taken  in  the  name  of  $624,000    for    the    sum    of    $255,000. 

defendant's    ancestor,     who    gave   a  where  only  $1,000  had  been  paid,  is 

bond  for  title  to  A  in  order  to  de-  not  just  and  reasonable,  and  specific 

fraud     the    latter's     creditors.     The  performance    will    be    denied    under 

rights  under  the  bond  passed  by  quit-  Civ.  Code,  §  3391 :    Hobbs  v.  Davis, 

claims  to  plaintiff's  ancestor.     Held  168  Cal.  556.  143  Pac.  733;  Oles  v. 

plaintiff's  rights   were  based   on   the  Wilson,  57  Colo.  246,   141   Pac  489. 

bond  independent  of  any  fraud  on  the  When     a     railroad     company,     with 

creditors  of  A,  and  was  enforceable  knowledge  of  the  facts,  contracts  to 

without  reference  to  the  consideration  maintain  a  crossing  over  its  track,  it 

passing  between  the  intervening  par-  can  not  afterward  complain  that  the 

ties :  Taft  v.  Henry,  219  Mass.  78,  106  contract  was  unfair,  and,  by  reason 

N.  E.  553;  Baumann  v.  Kusian,  164  of    conditions    subsequently    arising, 

Cal.  582,  129  Pac.  986,  44  L.  R.  A.  became    more    onerous    than    antici- 

(N.   S.)    756n;    Gaskins  v.   Byrd,  66  pated:    Fox  v.  Spokane  International 

Fla.  432,  63  So.  824;  Cline  v.  Strong,  R.  Co.,  26  Idaho  60.  140  Pac.  1103. 

52  Ind.  App.  286,  100  N.  E.  569 ;  War-  ae  Indianapolis    Northern    Traction 
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plied  to  oral  contracts  to  make  a  devise,  or  bequest,**^  or  to  con- 
vey/® Mere  inadequacy  of  consideration  is  not  sufficient  to 
defeat  specific  performance,  but  where  inadequacy  of  considera- 
tion is  coupled  with  fraud,  specific  performance  will  be  denied.^^ 

§  2306.  Mistake  in  execution  of  contract. — Specific  per- 
formance of  a  contract  will  usually  be  denied  where  there  has 
been  a  mistake  in  its  execution  or  where  the  contract  does  not 
express  the  intention  of  the  parties.®^ 

§  2307.  Misrepresentation  and  fraud. — Specific  perform- 
ance will  be  denied  where  there  has  been  misrepresentation  of 
material  matter  relied  on  by  defendant  or  fraud  in  the  execu- 
tion of  the  contract.®^  Thus  where  one  misrepresents  the  value 
of  land,®*  the  date  of  maturity  of  mortgages  on  lands  to  be  ex- 
changed," or  where  the  purpose  for  which  the  land  is  to  be  used 
is  concealed,®*  specific  performance  will  be  denied.  And  such 
principle  is  held  to  apply  to  misrepresentations  made  by  an  agent, 
even  though  the  defendant  conceals  such  representations  from 
the  plaintiff.®' 

§  2308.  Illegal  contracts. — A  party  to  an  illegal  contract 
can  not  have  it  specifically  enforced.  But  the  mere  fact  that  a 
contract  results  in  illegal  acts  is  not  sufficient  ground  for  denying 
relief.®* 

Co.  V.  Essington,  54  Ind.  App.  286,  148    N.    W.    1011;    Hartley    /.    Big 

99  N.  E.  757,  100  N.  E.  765 ,  Bartley  Branch  Coal  Co.,  160  Ky.  123,  169  S. 

V.  Big  Branch  Coal  Co.   (Ky.),   160  W.  601;  Warren  Mfg.  Co.  of  Balti- 

Ky.  123,  169  S.  W.  601 ;  Cummings  more   County  v.   City  of   Baltimore, 

V.  Nielson,  42  Utah  157,  129  Pac.  619.  119  Md.  188,  86  Atl.  502. 

*^  Parsons  v.  Cashman,  23  Cal.  App.  °2  Muench  v.  Barnell,  163  Iowa  352, 

298.  137  Pac  1109;  Robertson  v.  Cor-  144  N.  W.  602. 

coran,  125  Minn.  118,  145  N.  W.  812.  w  Chapman  v.  Hill,  11  Wash.  475, 

••Hersman  v.  Hersman,  253   Mo.  137  Pac.  1041. 

175,  161  S.  W.  800.  «*  Where  plaintiff  bought  land  and 

8^  Warren   Mfg.   Co.  v.   Baltimore,  agreed  not  to  use  it  for  a  purpose 

119  Md.  188,  86  Atl.  502.    Where  an  which  would  interfere  with  or  in  any 

attorney,  engaged  in  a  suit  involving  way  lessen  the  value  of  defendants' 

real  estate,  obtains  from  his  client  a  adjoining  land,  and  concealed  the  in- 

contract  for  the   sale  thereof,   upon  tended  use  of  the  land  for  an  inter- 

a  grossly   inadequate    consideration,  urban   railroad  right  of   way.    Held 

equity  will  not,  in  an  action  by  the  ground  for  the  denial  of  specific  per- 

attomey,     decree     specific    perform-  formance :  Gibb  v.  Mintline,  175  Mich, 

ance:    Ralphsnyder  v.  Titus,  74  W.  626.  141  N.  W.  538. 

Va.  204,  82  S.  E.  257.  ^s  Heitman  v.  Clancy,  167  Iowa  58, 

«>Caplan  v.  Buckner,  123  Md.  590,  148  N.  W.  1011. 

91  Atl.  481.  »«  McQuitty  v.  Wilhite,  247  Mo.  163, 

»i  Heitman  v.  Clancy,  167  Iowa  58,  152  S.  W.  598. 
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§  2309.  Alternative  stipulations  in  contracts. — Where  a 
contract  stipulates  in  the  alternative  for  performance  of  certain 
acts  or  the  payment  of  a  certain  amount  of  money  in  lieu  thereof 
specific  performance  will  not  be  granted.*^^ 

§  2310.  Optional  contracts. — Option  contracts,  whereby 
one  acquires,  for  a  limited  period,  the  right  to  purchase  another's 
property,  are  generally  recognized  as  filling  an  important  purpose 
in  our  business  life  and  in  proper  instances  they  may  be  enforced 
by  specific  performance.®®  Lack  of  mutuality  or  consideration  is 
not  necessarily  fatal  to  the  enforcement  of  such  contracts,  al- 
though the  early  cases  seemed  to  recognize  such  rule.®®  And 
where  there  is  an  unqualified  and  unconditional  acceptance  of  an 
option  to  buy  land  a  contract  is  created  which  equity  will  en- 
force.^ 

§  2311.  Stipulations  for  liquidated  damages. — ^Where  it 
appears  from  the  contract  that  the  object  of  a  provision  for 
liquidated  damages  is  to  give  the  obligor  an  option  to  pay  dam- 
ages in  lieu  of  performance  specific  performance  should  be  de- 
nied.* 

§  2312.  Contracts  subject  to  conditions. — A  court  of  eq- 
uity will  not,  as  a  general  rule,  decree  specific  performance  of  a 
conditional  contract  unless  the  condition  has  occurred  or  has  been 
performed.*  But  before  relief  will  be  denied  the  condition  must  be 
of  some  force.* 

§2313.  Modification  or  rescission. — While  courts  of  eq- 
uity will  not  ordinarily  compel  specific  performance  of  a  contract 
where  it  has  been  changed  by  parol,  the  acceptance  in  a  sale  of 
lands  of  performance  in  a  different  form  from  that  agreed  upon 
in  writing  will  not  defeat  an  action  for  specific  performance  as 
an  oral  modification  within  the  statute  of  frauds.*^    One  is  en- 


»7  Davis  V.  Isenstein,  257  III.  260, 
100  N.  E.  940,  45  L.  R.  A.  (N.  S.) 
52n. 

»8Ward  V.  Albertson,  165  N.  Car. 
218,  81  S.  E.  168  (purchase  of  tim- 
ber). 

»»  Wolf  V.  Lodge,  159  Iowa  162,  140 
N.  W.  429;  Brewer  v.  Sowers,  118 
Md.  681,  86  Atl.  228. 

1  Brewer  v.  Sowers,  118  Md.  681, 
86  Atl.  228 ;  Horgan  v.  Russell,  24  N. 
Dak.  490,  140  N.  W.  99,  43  L.  R.  A. 


(N.  S.)  1150n.  See  also  Winders  v. 
Kenan.  161  N.  Car.  628,  11  S.  E.  687. 

«  Davis  V.  Isenstein,  257  III.  260,  100 
N.  E.  940,  45  L.  R.  A.  (N.  S.)  52n. 

3  Hodalski  v.  Hodalski,  181  111.  App. 
158;  Allen  v.  Angus,  69  Ore.  494,  133 
Pac.  1190,  138  Pac.  1074,  139  Pac  721. 

*  Ministers,  &c.  of  Reformed  Prot- 
estant Dutch  Church  v.  Madison  Ave. 
Bldg.  Co.,  148  N.  Y.  S.  519. 

6  Welch  V.  Mcintosh,  89  Kans.  47, 
130  Pac.  641.     To  same  effect,  sec; 
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titled  to  the  defense  of  abandonment  of  a  contract  in  an  action 
for  specific  performance.* 

§2314.  Subject-matter  of  contracts — In  general. — The 
remedy  of  specific  performance  extends  to  a  breach  of  covenant 
in  an  oil  and  gas  lease  ;^  but  by  reason  of  the  nature  of  the  work 
and  the  inability  of  the  court  to  supervise,  a  contract  to  drill  oil 
wells  will  not  be  enforced  specifically.^  A  contract  for  submis- 
sion to  arbitration  is  not  a  proper  subject  for  specific  perform- 
ance,** Courts  of  equity  will  enforce  an  executory  contract  for 
the  conveyance  of  land.^^ 

§  2315.  Contracts  relating  to  realty. — ^A  court  of  equity 
may  compel  the  specific  performance  of  an  executory  contract 
for  the  conve)rance  of  real  estate  ;^^  for  exchange,"  or  lease,^* 
except  mining  leases.**  Equity  will  not  lend  its  aid  where  the  con- 
sideration is  grossly  inadequate,**  or  where  the  plaintiff  has  an 
adequate  remedy  at  law." 

§  2316.  Enforcement  of  contract  by  purchaser  of  realty. — 
In  the  case  of  a  contract  for  the  sale  of  land  where  the  terms  are 
fair,  certain  and  definite  and  the  purchaser  tenders  the  purchase- 
money  he  is  entitled  to  specific  performance.*^  Specific  perform- 
ance, however,  will  be  denied  where  a  husband  contracted  to 
convey  the  homestead  without  the  wife's  knowledge." 

§  2317.  Enforcement  of  contract  by  vendor  of  realty. — 
Under  the  equitable  rule  of  mutuality  the  vendor  of  real  estate 
may  sue  for  specific  performance.*®   He  may  proceed  in  equity 

Nickerson  v.  Bridges,  216  Mass.  416,  "  Waldo  v.  Lockard,  96  Nebr.  490, 

103  N.  E.  939.  148  N.  W.  510. 

•  Martin  V.  Spaulding,  40  Okla.  191,  "Shea*  v.  Keeney,   155  App.   Div. 

137  Pac.  882.  628,  140  N.  Y.  S.  912. 

^Lockwood  V.  Carter  Oil  Co.,  73  i*  Browning  v.   Boswell,   215   Fed. 

W.  Va.  175,  80  S.  E.  814,  52  L.  R.  A.  826,  132  C.  C  A.  168. 

(N.  S.)  765n.  "  Reich  v.  Reich,  83  N.  J.  Eq.  448, 

8  Caddo  Oil  &  Mining  Co.  v.  Pro-  91  Atl.  899. 

ducers*  Oil  Co.,  134  La.  701,  64  So.  "  David  Stevenson  Brewing  Co.  v. 

684.  Junction   Realty  Co.,    156  App.   Div. 

» Ferrell  v.   Ferrell,   253   Mo.    167,  271,  141  N.  Y.  S.  271. 

161  S.  W.  719.  "  Dillinger  v.  Ogden,  244  Pa.  20, 

10  Mallow  v.  Eastes,  179  Ind.  267,  90  Atl.  446,  Ann.  Cas.  1915C,  533n ; 
100  N.  E.  836  (antenuptial  contract).  Matney  v.   Barnes,   116  Va.   713,   82 

11  Clark  V.  Cagle.  141  Ga.  703,  82  S.  S.  E.  801. 

E.  21.  L.  R.  A.  1915A,  317;  McCall  v.  i^Hudgins  v.  Thompson  (Tex.  Civ. 

Atchley,  256  Mo.  39,  164  S.  W.  593;  App.).  163  S.  W.  659. 

Biddison    v.    Interurban    Land     Co.  ^^  McClurg  v.   Crawford,  209  Fed. 

(Tex.  Civ.  App.),  152  S.  W.  1167.  340,  126  C.  C.  A.  266;  Waters  v.  Pear- 
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for  specific  performance,  although  some  relief  may  be  obtained 
at  law.'®  It  is  held  the  exercise  of  such  remedy  where  the  con- 
tract is  fair  and  just  is  within  the  discretion  of  the  court." 

§  2318.  Contracts  relating  to  personalty. — Ordinarily  a 
contract  for  the  sale  of  personal  property  will  not  be  enforced  in 
equity  because  of  the  remedy  at  law,*"  but  where  the  contract 
has  been  partly  performed  or  is  of  such  nature  that  the  breach 
can  not  be  measured  by  pecuniary  standards  there  seems  to  be  no 
distinction  in  this  respect  between  personal  property  and  real 
property.^' 

§  2319.  Specific  chattels,  stock  or  patent  articles. — Ordi- 
narily an  action  for  specific  enforcement  of  a  contract  relating  to 
chattels  will  not  lie,  as  the  law  affords  complete  redress  in  an  ac- 
tion for  damages;"*  but  where  the  chattel  is  such  as  not  to  be 
readily  obtainable  on  the  market,  and  hence  has  no  market 
value,'*^  or  where  the  value  is  speculative**  it  is  otherwise,  and  a 
contract  for  the  assignment  of  a  patent  right  is  en  forcible."  A 
contract  may  be  amenable  to  specific  performance  as  to  some  of 
its  provisions  and  not  as  to  others.*® 

§  2320.  Contracts  of  service. — As  a  general  rule  a  con- 
tract for  personal  services  involving  special  knowledge,  skill  and 

son,  163  Iowa  391,  144  N.  W.  1026.  putable  one:    Gilfallan  v.   Gilfallan, 

In  a  suit  for  the  performance  of  a  168  CaL  23,  141  Pac.  623,  Ann.  Cas. 

contract  for  the  sale  of  real  estate  1915D,  784n. 

against  the  vendee.   Held  the  vendor  «»  Phillips  v.  Bishop,  92  Kans.  313, 

is  entitled  to  a  decree  for  the  balance  140  Pac  834. 

of  the  purchase-money  and  for  sale  ^*  A.  G.  Lehman  Co.  v.  Island  City 

of  the  land  to  satisfy  the  same:  Mar-  Pickle  Co.,  208  Fed.  1014;  Gleason  v. 

shall  V.  Porter,  73  W.  Va.  258,  80  S.  Earles,  78  Wash.  491,  139  Pac  213. 

E.  350.  as  Gilfallan  v.  Gilfallan,  168  Cal.  23. 

20  Shelton  v.  Wallace,  41  Okla.  ^25,  141  Pac  623,  Ann.  Cas.  1915D,  784n ; 

137  Pac.  694.  Colorado  &c  R.  Co.  v.  Blair,  148  N. 

"  Caplan  v.  Buckncr,  123  Md.  590,  Y.  S.  671.    It  is  held  government  sc- 

91  Atl.  481.  curities  are  readily  obtainable  on  the 

22  Where  a  vendor  breached  a  con-  market  and  specific  performance  will 

tract  to  supply  orange  trees,   which  not  lie:    Misenheimer  v.  Alexander, 

could  be  bought  and  sold  in  the  mar-  162  N.  Car.  226,  78  S.  E.  161. 

ket,  the  vendee  could  not  demand  spe-  ««  Gilfallan  v.  Gilfallan,  168  Cal.  23, 

cific  performance,  as  he  could  be  fully  141  Pac  623,  Ann.  Cas.  1915D.  784n 

compensated  in   damages:    Emirzian  (contract  for  sale  of  oil  stock). 

V.  Asato,  23  Cal.  App.  251,  137  Pac  27  Thompson     v.     Automatic     Fire 

1072.    It  is  held  the  presumption  ere-  Protection  Co.,  211  Fed.  120. 

ated  by  statute  that  a  breach  of  such  28  Longino  v.  Webb  Press  Co.,  132 

contracts  can  be  compensated  is  a  dis-  La.  25,  60  So.  707. 
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judgment  will  not  be  specifically  enforced.*"    In  some  states  it 
is  so  provided  by  statute.*® 

§2321.  Contracts  to  construct  and  repair  buildings  or 
other  structures. — ^The  general  rule  is  that  contracts  for  the 
construction  or  repair  of  buildings  will  not  be  specifically  en- 
forced.'^ But  courts  of  equity  may  decree  specific  performance 
of  a  contract  whereby  a  railroad  company  contracts  to  establish 
and  maintain  a  flag  station.** 

§  2322.  Contracts  for  continuous  acts. — Where  a  contract 
is  continuing  and  would  require  continuous  supervision,  or  special 
skill,  courts  of  equity  will  not  decree  specific  performance.** 

§  2323.  Contracts  to  indemnify  or  secure  and  to  insure. — 
A  court  of  equity  will  enforce  specific  performance  of  a  contract 
for  insurance,  or  give  a  decree  for  the  losses  incurred.'* 

§  2324.  Gifts. — As  a  general  rule  equity  will  not  enforce 
a  mere  agreement  to  give  land ;  but,  where  tlie  donee  has  taken 
possession  and  made  valuable  improvements  on  the  strength  of 
and  in  reHance  on  the  gift  the  remedy  will  lie." 

§  2325.  Contracts  for  testamentary  provisions. — Con- 
tracts for  the  testamentary  disposition  of  property  will  be  spe- 
cifically enforced  in  equity  where  the  agreement  is  sufficiently 
proved  and  is  definite  and  where  the  services  rendered  are  in- 
capable of  pecuniary  valuation,*®  and  this  regardless  of  the  par- 
ticular form  the  contract  may  assume.*^ 


^Emirzian  v.  Asato,  23  Cal.  App. 
251,  137  Pac.  1072;  Heth  v.  Smith,  175 
Mich.  328,  141  N.  W.  583.  But  it  is 
held  the  making  of  a  mutual  invoice 
for  a  stock  of  goods  is  not  such  per- 
sonal service  as  would  defeat  the 
right  to  specific  performance  of  a 
contract  for  the  exchange  of  land : 
Waldo  V.  Lockard,  96  Nebr.  490,  148 
N.  W.  510. 

'^Emirzian  v.  Asato,  23  Cal.  App. 
251,  137  Pac  1072. 

^^  Caldwell  v.  Donaghey,  108  Ark. 
60.  156  S.  W.  839,  45  L.  R.  A.  (N. 
S.)  721n,  Ann.  Cas.  1915B,  133n. 

"Parrott  v.  Atlantic  &c.  R.  Co., 
165  N.  Car.  295,  81  S.  E.  348,  Ann. 
Cas.  1915D,  265n. 

**  Blue  Point  Oyster  Co.  v.  Haagen- 
fon,  209  Fed.  278 ;  Houston  Electric 
Co.  V.  Glen   Park   Co.    (Tex.      Civ. 

App.),  155  S.  W.  965. 


"Otis  V.  Provident  Savings  Life 
Assur.  Society,  173  111.  App.  70 ;  Tuck- 
er V.  Farmers'  Mut.  Fire  Assn.,  71 
W.  Va.  690,  V  S.  E.  279. 

85  Thayer  v.  Thayer,  69  Ore.  138, 
138  Pac.  478;  Tonseth  v.  Larsen,  69 
Ore.  387,  138  Pac.  1080 ;  Gove  v.  Arm- 
strong, 88  Vt.  115,  92  Atl.  10. 

3«  Oles  V.  Wilson,  57  Colo.  246,  141 
Pac.  489.  Where  a  party  assumes  a 
personal  relation  as  a  member  of  the 
promisor's  family  under  an  agree- 
ment to  bequeath,  and  gives  the  prom- 
isor his  society  and  services,  which 
can  not  be  measured  in  money,  spe- 
cific performance  will  lie:  Robertson 
V.  Corcoran,  125  Minn.  118,  145  N.  W. 
812;  Brasch  v.  Reeves,  124  Minn.  114, 
144  N.  W.  744. 

*T  Daniels  v.  Butler,  169  Iowa  65, 
149  N.  W.  265:  Romary  v.  Romary 
91  Kans.  240,  137  Pac  982;  Wai^igcr 
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§  2326.    Crood  faith  of  party  seeking  specific  performance. 

— ^Where  one  refuses  to  accept  performance  under  a  contract  he 
can  not  afterward  obtain  specific  performance  of  it." 

§  2328.  Necessity  of  diligence  of  party  seeking  specific 
performance. — A  party  must  be  diligent  in  the  assertion  of  a 
claim  for  specific  performance  of  a  contract  for  the  sale  of  land 
and  such  rule  applies  to  the  heirs.** 

§  2329.  Time  for  performance  by  plaintiff. — A  vendor 
may  compel  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  although  he  had  no  title  when  the  contract  was  executed, 
if  he  perfect  his  title  pending  suit;*®  but  if  he  fails  to  comply 
with  the  conditions  of  the  contract  or  puts  it  beyond  his  power 
to  carry  it  out,  equitable  relief  will  not  be  granted.*^  Generally, 
a  party  can  not  enforce  specific  performance  of  a  contract  to  con- 
vey until  he  has  demanded  performance,  but  formal  demand  or 
notice  may  be  rendered  unnecessary.** 

§  2330.  Time  as  of  the  essence  of  the  contract. — Where 
time  is  of  the  essence  of  the  contract,  specific  performance  will 
not  be  decreed  to  one  who  has  omitted  to  execute  his  part  of  the 
contract  within  the  time  fixed;"  but,  where  by  consent  one  of 
the  parties  performs  after  the  time  for  performance  is  passed 
he  is  entitled  to  specific  performance.** 

§  2331.  Sufficiency  of  performance  by  plaintiff. — ^As  a 
general  rule  neither  party  to  a  contract  will  be  entitled  to  a  decree 
of  specific  performance  against  the  other  until  he  has  shown  that 
he  has  done,  or  offered  to  do,  or  is  ready  and  willing  to  do  all  acts 
required  of  him  in  the  execution  of  the  contract.^ 


45 


V.  Marr,  257  Mo.  482,  497,  165  S.  W.  Flynn  (N.  J.  Ch.).  91  Atl.  591. 

1027,  1032.  *2Gove  v.  Armstrong,  88  Vt  115, 

88  Marshall  v.   Beason    (Tex.   Civ.  92  AtL  10.    Where  a  purchaser  filed 

App.),  165  S.  W.  75.  a  bill   for   specific  performance  and 

8»  Where  the  heirs  of  a  purchaser  tendered  the  price  of  the  land  this 

learned  the  vendor  was  treating  the  was  sufficient  notice  to  the  vendor: 

sale  as  rescinded,  it  was  their  duty  to  Nickerson  v.  Bridges,  216  Mass.  416, 

make  known  their  intention  to  per-  103  N.  E.  939. 

form  the  contract  of  purchase  within  *3  Coyle  v.  Kierski   (Del.  Ch.),  89 

a  reasonable  time :  Hargis  v.  Edring-  Atl.  598. 

ton,  113  Ark.  433,  168  S.  W.  1095.  **Studdard   v.    Hawkins,    139   Ga. 

40  Heller  v.   McGuin,  261   111.  588,  743,  78  S.  E.  116. 

104  N.   E.  158:    Begen  v.  Pettus,  80  ^s  Glenwood    Springs   v.   Glenwood 

Mis-.  120,  140  N.  Y.  S.  765.  Light  &  Water  Co.,  202  Fed.  67a  121 

"Button   Land   Co.   v.   Noon,   163  C  C.  A.  88,  L.  R.  A.  1915C,  438n; 

Iowa  547,  145  N.  W.  67;  Strater  v.  Montana  Water  Co.  v.  Billings,  214 
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§  2332.  Sufficiency  of  vendor's  title.— It  is  the  duty  of  a 
vendor  to  tender  to  his  vendee  a  safe  title  and  a  purchaser  is 
never  bound  to  accept  a  defective  title  in  absence  of  express 
agreement.  Equity  will  not  compel  a  purchaser  to  perform  his 
contract  for  the  purchase  of  real  estate  where  the  title  is  doubt- 
ful.**' And  where  there  was  a  failure  to  furnish  an  abstract  show- 
ing a  clear  title  as  stipulated  in  the  contract  specific  performance 
will  be  denied.*^ 

§2333.  Conveyance  or  tender  thereof. — The  burden  is 
upon  plaintiff  in  a  suit  for  the  specific  performance  of  a  contract 
for  the  exchange  of  land  of  tendering  performance  in  accord- 
ance with  the  contract.*® 

§  2334,  Payment  or  tender  of  consideration. — A  contract 
for  the  conveyance  of  land  on  payment  of  purchase-price  can 
not  be  specifically  enforced,  in  the  absence  of  excuse  or  waiver, 
without  an  unconditional  tender  of  the  purchase-price.*®  A  sub- 
stantial compliance,  however,  with  the  contract  will  ordinarily 

Fed.  121 ;  Grooms  v.  Grooms,  141  Ga.  *®  Northwestern     Lumber     Co.     v. 

478,  81  S.  E.  210;  Bush  v.  Black,  142  Grays  Harbor  &c  R.  Co.,  208  Fed. 

Ga.  157,  82  S.  E.  530;  Bennett  v.  Burk-  624;  Cronen  v.  Moore,  210  Fed.  239, 

halter,  257  IlL  572   101  N.  E.  189,  44  127  C.  C.  A.  57;    Bennett  v.  United 

L  R.  A.  (N.  S.)  733n;  Robertson  v.  States  Land  &c.  Legacy  Co.,  16  Ariz. 

Corcoran,  125  Minn.  118,  145  N.  W.  138,  141   Pac.  717;   Coyle  v.  Kierski 

812;   Brody,   Adler   &   Koch   Co.   v.  (Del.   Ch.),  89  AtL  598;   Martin  v. 

Hochstadter,   160  App.  Div.  310,  144  Thompson,  141  Ga.  31,  80  S.  E.  318; 

N.  Y.  S.  631.     Where  plaintiff  con-  Burkhalter  v.  Roach,  142  Ga.  344,  82 

tracted   with   defendant   for  the   ex-  S.  E.  1059;  Strauss  v.  Borg,  172  111. 

change  of   property  and   each   party  App.  466;  Sheffield  v.  Hancock  Coun- 

was  to  furnish  the  other  a  merchant-  ty,  164  Iowa  561,  146  N.  W.  439;  Har-  " 

able  abstract  of  title,  the  plaintiff's  vey  v.  Bross,  216  Mass.  57,  104  N.  E. 

contract  to   furnish   the   abstract   as  350;    Edwards   v.   Watson,   258   Mo. 

stipulated,  is  independent  of  requisi-  631,  167  S.  W.  1119;  Tevis  v.  Tevis, 

tions  by  defendant,  and,  on  default,  259  Mo.  19,  167  S.  W.  1003,  Ann.  Cas. 

he  is  not  entitled  to  specific  perform-  1917A,  865n ;  Golden  Valley  Land  & 

ance:  Billick  v.  Davenport,  164  Iowa  Cattle  Co.  v.  Johnstone,  2o  N.  Dak. 

105, 145  N.  W.  470;  Keene  v.  Zindorf,  148,  141  N.  W.  76;  Merchant  Land 

81  Wash.  152,  142  Pac,  484.  Co.  v.  Barbour,  65  Ore.  235,  130  Pac. 

«  Pierce  v.  Marrs,  153  Ky.  748,  156  976,  132  Pac.  710 ;  Groves  v.  Whitten- 

S.  W.  404;  Barthel  v.  Engle,  261  Mo.  berg  (Tex.  Civ.  App.),  165  S.  W.  889; 

307, 168  S.  W.  1154  Knolhoff  v.  Mark,  Ross  v.  Blunt  (Tex.  Civ.  App.),  166 

68  Ore.  437,  136  Pac.  893,  Ann.  Cas.  S.    W.    913;    Johnson    v.    Mansfield 

1915D,   1229n   (deed  improperly  exe-  (Tex.   Civ.   App.),    166   S.   W.  927; 

cuted).  Cummings  v.   Nielson,  42  Utah  157, 

*TEller  V.   Newell,   159   Iowa  711.  129  Pac.  619;  Matney  v.  Barnes,  116 

141  N.  W.  52 ;  Ranck  v.  Wickwire,  255  Va.  713,  82  S.  E.  801 ;  Columbus  Onyx 

Mo.  42,  164  S,  W.  460 ;  Neill  v.  Mc-  &  Marble  Co,  v.  Miller,  74  W.  Va. 

Qung.  71  W.  Va.  458.  76  S.  E.  878.  686,  82  S.  E.  1078. 

**  Billick   V.    Davenport,    164   Iowa 
105,  145  N.  W.  470. 
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suffice  to  entitle  a  party  to  his  equitable  remedy.'*  And,  where 
the  purchaser  is  able  and  willing  to  pay  the  amount  found  due 
upon  accounting  specific  performance  will  not  be  denied."*  Like- 
wise,  where  a  purchaser  takes  possession  and  makes  improve- 
ments, he  may  be  entitled  to  specific  performance  without  tender 
of  payment."* 

§  2335.  EflFect  of  delay  or  default  of  plaintiff. — Mere  de- 
lay on  the  part  of  the  plaintiff  will  not,  as  a  rule,  defeat  a  suit  for 
specific  performance  where  the  defendant  is  not  prejudiced  by 
the  delay." 

§  2336.  Effect  of  change  in  value  of  property  during  de- 
lay.— If  property  contracted  for  undergoes  considerable 
change  in  value  a  delay  in  filing  suit  may  prevent  specific  per- 
formance. Thus  it  is  held  a  delay  of  a  year  and  a  half  where  the 
lessor  spent  money  for  repairs  and  leased  the  premises  to  another 
is  a  bar  to  specific  performance."* 

§  2337.  Waiver  and  estoppel  to  urge  objections  to  delay. 
— A  defendant  can  not  set  up  a  breach  or  delay  in  the  perform- 
ance of  a  contract  of  which  he  was  the  cause  to  defeat  specific 
performance.""  This  is  likewise  true  where  by  his  conduct  he 
has  acquiesced  in  a  delay  of  performance."" 

§  2338.  Form  of  remedy. — It  is  held  an  action  to  recover 
the  value  of  a  fractional  interest  in  a  vessel  is  equivalent  to  a 
suit  for  specific  performance."^  But  an  action  to  recover  divi- 
dends was  held  not  capable  of  serving  the  purpose  of  a  complaint 
for  specific  performance  of  an  agreement  providing  for  their 
transfer."* 

§  2339.  Jurisdiction. — Suits  to  compel  the  specific  per- 
formance of  contracts  to  convey  land  are  suits  in  personam  and 


50  Welch  V.  Mcintosh,  89  Kans.  47, 
130  Pac.  641;  Brewer  v.  Sowers,  118 
Md.  681,  86  Atl.  228;  Horgan  v.  Rus- 
sell, 24  N.  Dak.  490,  140  N.  W.  99,  43 
L.  R.  A.  (N.  S.)  llSOn. 

51  Hill  V.  Alber,  261  111.  124,  103  N. 
E.  612. 

52  Eller  V.  Motley,  99  S.  Car.  20,  82 
S.  E.  992. 

58  Caplan  v.  Buckncr,  123  Md.  590, 
91  Atl.  481. 


5*  Goldstine  v.  Tolman,  157  Wis. 
141,  147  N.  W.  7. 

55Studdard  v.  Hawkins,  139  Ga. 
743,  78  S.  E.  116. 

5«  Berry  v.  Second  Baptist  Qiurch 
of  Stillwater,  11  Okla.  117,  130  Pac. 
585;  Wright  v.  Suydam,  12  Wash. 
587,  131  Pac.  239. 

57  Young  V.  Matthew  Turner  Co., 
168  Cal.  671,  143  Pac.  1029. 

58  Hamil  v.  Flowers,  184  Ala.  301, 
63  So.  994. 
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not  in  rem  and  therefore  a  decree  of  specific  performance  against 
a  nonresident  served  only  by  publication  can  not  be  rendered.®^ 
But  where  a  third  person  holds  in  trust  for  another,  jurisdiction 
over  such  person  may  be  sufficient  to  compel  conveyance  although 
jurisdiction  of  the  vendor  is  not  secured.*®  An  action  to  enforce 
a  written  contract  to  make  a  will  the  effect  of  which  is  to  impress 
a  trust  on  the  property  of  the  decedent  must  be  brought  in  a  court 
of  general  and  original  jurisdiction." 

§  2340.  Venue. — A  suit  for  specific  performance  operates 
only  on  the  person  and  may,  it  has  been  held,  be  brought  either  in 
the  county  of  the  defendant's  residence  or  in  the  county  where 
the  land  is  located;** 

§  2341.  Accrual  of  cause  of  action.*** — Suits  for  specific 
performance  may  be  brought  as  soon  as  the  contract  is  wholly 
broken,  but  a  complaint  should  not  be  filed  until  the  time  for 
conveyance  has  arrived.**  It  may  be  stated  as  a  general  rule  that 
where  a  purchaser  is  placed  in  possession  laches  is  not  a  defense 
to  specific  performance,  as  his  possession  is  a  continuous  as- 
sertion of  his  claim.**  Where  a  purchaser  is  in  possession  of  land 
with  the  consent  of  the  vendor  mere  delay  in  suing  to  compel 
conveyance  will  not  defeat  relief  where  time  is  not  of  the  essence 
and  the  vendor  has  not  tried  to  rescind.**  Likewise,  where  a 
plaintiff  has  been  insisting  on  a  contract  he  can  not  withdraw  on 
the  ground  of  laches.**  It  is  generally  essential  that  a  party  seek- 
ing performance  should  not  have  been  backward  and  that  he 
should  not  hold  off  until  circumstances  have  changed  to  his  ad- 
vantage.*^ 


"  Sncll  V.  Hill,  263  111.  211,  105  N. 
E  16. 

w  Sncll  V.  Hill,  263  111.  211,  105  N. 
E.  16. 

•1  Oles  v.  Wilson,  57  Colo.  246,  141 
Pac  489. 

«*  Burrow  v.  Clifton,  186  Ala.  297, 
65  So.  58. 

•'*  [Main  section  cited  in  Parks  v. 
Monroe  (Kans.),  161  Pac.  638.] 

"  Burrow  v.  Clifton,  186  Ala.  297, 
65  So.  58;  Mosher  v.  Rogers,  141  Ga. 
557,  81  S.  E.  852. 

•^Sewcll  v.  Peavey,  187  Ala.  322, 
65  So.  803;  Hargis  v.  Ederington,  113 
Ark.  433,  168  S.  W.  1095 ;  Wright  v. 
Brooks,  47  Mont.  99,  130  Pac.  968; 
Master  v.  Roberts,  244  Pa.  342,  90  Atl. 
735. 


*■  Parkside  Realty  Co.  v.  MacDon- 
ald,  166  Cal.  426,  137  Pac.  21 ;  West 
Palm  Beach  v.  Lakeside  Cemetery 
Assn.,  €1  Fla.  176,  64  So.  751.  See 
also  Snell  v.  Hill,  263  111.  211,  105  N. 
E.  16. 

«« Fletcher  v.  Wireman,  152  Ky. 
565,  153  S.  W.  982. 

®^  The  following  cases  are  held  not 
to  be  barred  by  laches:  Crawford  v. 
Wilson,  139  Ga.  654,  78  S.  E.  30,  44 
L.  R.  A.  (N.  S.)  11Z\  Asher  v.  Simp- 
son, 154  Ky.  183,  156  S.  W.  1067  (ex- 
change of  land) ;  Taft  v.  Henry,  219 
Mass.  78,  106  N.  E.  553;  In  re  Dun- 
bar's Estate,  51  Pa.  Super.  Ct.  216; 
Johnson    v.    Mansfield     (Tex.     Civ. 
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§  2343.  Parties  to  action. — As  a  general  rule  the  only 
proper  parties  to  a  suit  for  specific  performance  are  the  parties  to 
the  contract  except  in  case  of  assignment  of  the  entire  contract 
or  unless  there  are  some  special  circumstances  authorizing  a  de- 
parture from  the  rule.^*  So  in  a  suit  by  an  executor  for  specific 
performance  of  a  contract  for  the  purchase  of  land  of  his  dece- 
dent, the  heirs  of  law  of  such  decedent  are  necessary  parties.*' 
Likewise  the  children  of  a  deceased  father  are  necessary  parties 
to  an  action  to  enforce  the  contract  for  purchase  of  a  home- 
stead/^ 

§  2345.  Injunction. — An  injunction  is  often  necessary  to 
preserve  the  rights  of  the  parties  during  the  pendency  of  specific 
performance,  and  it  is  under  this  rule  that  a  foreclosure  sale  of 
property  covered  by  the  contract  may  be  enjoined.^^ 

§  2346.  Pasmient  of  consideration  into  court. — Where  a 
cash  payment  required  by  a  contract  for  the  purchase  of  land  is 
tendered  by  the  pleadings  this  will  be  sufficient  without  paying 
into  court,"  and  such  is  the  statutory  rule  in  some  states.'* 

§  2347.  Pleading — In  general. — An  amendment  of  a  plead- 
ing to  compel  specific  performance  may  be  permitted/*  An  alle- 
gation in  a  pleading  of  a  mere  offer  to  pay,  or  a  willingness  to  pay 
will  not  take  the  place  of  an  allegation  of  tender  unless  tender  is 
waived/' 

App.),  166  S.  W.  927;  Gove  v.  Arm-  165  N.  Car.  211,  81  S.  E.  283  (trus- 

strong,  88  Vt.  115,  92  AtL  10.  But  see  tees   and     church);      McLanahan  v. 

Wilkinson  v.  Poling,  74  W.  Va.  399,  Mills,  7Z  W.  Va.  246,  80  S.  E,  351 

82  S.  E.  47.  (vendee  and  heirs). 

«8  Schnuettgen  v.  Frank,  213  Fed.  ^  «»  Haar  v.  Schloss,  168  N.  Car.  97. 

440,  130  C.  C.  A.  76 ;  McKeown  v.  83  S.  E.  306 ;  Beaton  v.  Fussell  (Tex. 

Lawrence,  56  Colo.  106,  136  Pac.  1014;  Civ.  App.),  166  S.  W.  458. 

Oles  v.  Wilson,  57  Colo.  246,  141  Pac.  ''<>  Burrow  v.  Clifton,  186  Ala.  297, 

489;   Williams   v.    Shuman,    141    Ga.  65  So.  58. 

114,  80  S.  E.  625;  Chicago  &  Western  ^i  Lowery  v.  Cole,  47  Mont  64,  130 

Indiana  R.  Co.  v.  Chicago  &  E.  I.  R.  Pac.  410.    See  also  Dooley  v.  Merrill, 

Co.,  172  111.  App.  156 ;  Welch  v.  Mc-  216  Mass.  500,  104  N.  E.  345. 

Intosh,   89   Kans.   47,    130    Pac   641  72  Beaton  v.   Fussell     (Tex.     O. 

(contract  for  purchase    of    realty)  ;  App.),  166  S.  W.  458. 

Henriott  v.  Good,   153  Ky.  418,   155  "  Berry  v.  Second  Baptist  Church, 

S.  W.  761   (parties  barred)  ;  Janoch-  y?  Okla.  117,  130  Pac  585. 

osky  v.  Kurr,  120  Minn.  471,  139  N.  ^4  Studdard   v.    Hawkins,    139  Ga. 

W.     944     (widow     of     mortgagor)  ;  743,  78  S.  E.  116;  Van  Abel  v.  Wem- 

Wrightsville  Hardware  Co.  v.  Assets  mering,  ZZ  S.  Dak.  544,   146  N.  W. 

Realization   Co.,    159  App.   Div.   849,  697  (amendment  of  description). 

144  N.  Y.  S.  991  (officers  and  corpora-  ^^  Williams  v.  Shuman,  141  Ga.  114, 

tion)  ;  Claremont  College  v.  Riddle,  80  S.  E.  625. 
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§  2348.  Bill,  complaint  or  petition. — Every  complaint  for 
specific  performance  must  show  that  the  consideration  for  the 
contract  is  siifficient,  and  that  the  contract  is  fair  and  reason- 
able ;^'  and  in  an  action  to  convey  land  the  title  must  be  shown  to- 
gether with  a  sufficient  description  of  the  property/^  But  a  com- 
plaint need  not  allege  special  circumstances  which  show  plaintiff 
has  no  adequate  remedy  at  law/®  In  case  of  personal  property  it 
is  held  the  facts  must  show  that  damages  will  not  furnish  ade- 
quate relief/®  Where  the  date  of  the  purchase  of  property,®^  the 
terms  of  a  lease,*^  part  performance,*'^  or  tender,®^  are  material 
they  should  be  alleged  in  the  petition.  It  is  not  necessary,  how- 
ever, to  allege  a  specific  declination  to  execute  title,®*  or  to  allege 
a  deposit  of  the  deed  with  the  clerk  of  the  court,  where  the  com- 
plaint shows  a  tender  and  refusal." 

§  2355.  Demurrer. — A  demurrer  will  be  sustained  to  a 
complaint  where  the  defendants  are  not  parties  to  the  contract 
and  no  mistake  is  claimed  in  the  contract/®  Likewise  a  complaint 
which  shows  on  its  face  that  the  vendor  has  no  title  is  demurrable 
as  to  the  portion  seeking  specific  performance.®^  But  a  petition 
for  specific  performance  of  a  contract  to  convey  land  is  not  sub- 
ject to  demurrer  on  the  ground  that  it  was  without  consideration, 
that  it  was  ultra  vires,  or  was  not  shown  to  be  in  writing.®®  And 
as  against  demurrer  an  allegation  that  another  was  interested 
with  the  plaintiff  in  the  contract  was  held  sufficient  to  authorize  a 
joinder  with  plaintiff.®*  Where  a  petition  shows  that  the  contract 
was  obtained  by  fraud  and  duress  it  is  demurrable.®^ 

T«  McGinn  v.  Willey,  24  Cal.  App.  w  Herring  v.   Smith,   141   Ga.  825, 

303,  141  Pac.  49;  Joyce  v.  Tomasini,  82  S.  E.  132. 

168  Cal.  234,  142  Pac  67 ;  Young  v.  "  Eason  v.  Roe,  185  Ala.  71,  64  So. 

Matthew   Turner  Co.,   168  Cal.   671,  55. 

143  Pac.  1029.  w  Lowery  v.  Cole,  47  Mont.  64,  130 

"Joyce  V.  Tomasini.  168  Cal.  234,  Pac.  410. 

142  Pac  67;  Lylc  v.  Phillips,  141  Ga.  8«Le  Grand  Co.  v.  Richman,  82  N. 

618,  81  S.  E.  867;  Hollander  v.  Lustik,  J.  Eq.  481,  91  Atl.  723. 

79  Misc  103,  140  N.  Y.  S.  659.  "Bird  v.  Lester  (Tex.  Civ.  App.), 
"Lowery  v.  Cole,  47  Mont.  64,  130  166  S.  W.  112. 

Pac  410.  «8  City  of  Quitman  v.  Jelks  &  Mc- 

« Young  V.  Matthew  Turner  Co.,  Leod,  139  Ga.  258,  11  S.  E.  76. 

168  Cal.  671,  143  Pac  1029.  «»  Tolar  v.   South  Texas  Develop- 

*»  Williams  v.  Shuman,  141  Ga.  114,  ment  Co.  (Tex.  Civ.  App.),  153  S.  W. 

80  S.  E.  625.  911. 

81  Tracy  v.  Dcshon,  157  Ky.  226,  162        »<>  Herring  v.  Smith,  141  Ga.  825,  82 

S.  W.  1116.  S.   E.    132.     But   see   McCrocklin   v. 

"  Fahey   v.    Benedctti    (Tex.    Civ.  O'Donaghue,  159  Ky.  564,  167  S.  W. 

App.),  161  S.  W.  896,  901. 
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§  2356.  Issue,  proof  and  variance. — Where  the  complaint 
in  an  action  for  specific  performance  does  not  disclose  it,  the  bur- 
den of  showing  that  the  contract  sought  to  be  enforced  is  unfair 
or  inequitable  is  upon  the  defendant.**  In  an  action  by  an  as- 
signee the  original  contract  upon  which  the  suit  is  based  is  admis- 
sible in  evidence  where  all  parties  interested  are  before  the 
court.**  . 

§  2357.  Evidence  in  generaL — ^Where  it  is  sought  to  spe- 
cifically enforce  the  performance  of  a  contract  to  convey  land, 
the  proof  must  conform  to  the  allegations.*'  Thus  a  new  contract 
averred  to  have  been  substituted  must  be  pleaded  if  relied  upon.** 
Likewise  a  plaintiff  can  not  allege  a  contract  which  provides  for 
payment  at  a  definite  time  and  sustain  it  by  proof  that  it  was 
subsequently  modified  so  as  to  provide  for  pajonent  at  an  indefi- 
nite time.*"  But  an  allegation  in  a  suit  to  enforce  a  contract  of 
lease  by  specific  performance,  that  the  plaintiff  has  no  adequate 
remedy  at  law  is  sufficient  to  admit  proof  showing  the  necessity 
for  equitable  relief.** 

§  2358.  Weight  and  sufficiency  of  evidence. — Where  the 
evidence  in  a  suit  for  specific  performance  shows  but  a  vague  and 
uncertain  contract  a  court  of  equity  will  not  enforce  it.*''  The 
terms  of  the  contract  must  be  established  by  clear  and  satisfac- 
tory proof.**  Thus  proof  of  a  parol  contract  to  convey  land  must 
be  clear  and  convincing.**  It  has  been  held,  however,  that  not- 
withstanding»  the  rule  that  such  contracts  must  be  clearly  estab- 
lished, equity  will  not  suffer  a  promisor  to  obtain  an  undue  ad- 


»i  Indianapolis  Northern  Trac.  Co. 
V.  Essington,  54  Ind.  App.  286,  100  N. 
E.  765. 

•^Tolar  V.  South  Texas  Develop- 
ment Co.  (Tex.  Civ.  App.),  153  S. 
W.  911.  To  same  effect,  see:  Hand 
Trading  Co.  v.  Chason,  139  Ga.  156, 
76  S.  E,  1022   (subsequent  assignee). 

OS  Kimball  v.  Batley,  174  Mich.  544, 
140  N.  W.  915  (parol  contract). 

»*  McGinn  v,  Willey,  24  Cal.  App. 
303  141  Pac.  49. 

»5  Gachet  v.  Morton,  181  Ala,  179, 
61  So.  817.  To  same  effect,  see :  Cit- 
ronelle  Turpentine  Co.  v.  Buhlig,  184 
Ala.  404,  63  So.  951. 

»«Shea  V.  Keeney,  155  App.  Div. 
628,  140  N.  Y.  S.  912. 


»7  Willis  V.  Zorger,  258  IlL  574,  101 
N.  E.  963;  Robertson  v.  Cx>rcoran, 
125  Minn.  118,  145  N.  W.  812;  Hers- 
man  v.  Hersman,  253  Mo«  175.  161  S. 
W.  800;  McQuitty  v.  Wilhite,  247  Mo. 
163,  152  S.  W.  598 ;  Northrup  v.  Scott, 
85  Misc.  515,  148  N.  Y.  S.  846;  Kroe- 
ger  V.  Warren,  31  S.  Dak.  395,  141 
N.  W.  395. 

•8  Robertson  v.  Corcoran,  125  Minn. 
118,  145  N.  W.  812;  Berndt  v.  Berndt. 
127  Minn.  238,  149  N.  W.  287 ;  Hers- 
man V.  Hersman,  253  Mo.  175,  161  S. 
W.  800 ;  McQuitty  v.  Wilhite,  247  Mo. 
163,  152  S.  W.  598. 

»» Blanc  V.  Connor,  167  Cal.  719. 
141  Pac.  217;  Daniels  v.  Butler,  169 
Iowa  65,  149  N.  W.  265 ;  Campbell  v. 
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vantage  of  the  promisee  and  secure  the  performance  of  services 
without  a  conveyance/  And  while  such  contract  must  be  proved 
by  clear  and  satisfactory  evidence,  the  proof  is  not  limited  to  any 
particular  form  and  may  be  established  by  circumstances.^  The 
proof  necessary  to  sustain  a  contract  to  make  wills  is  governed 
by  the  ordinary  rule  applicable  to  parol  contracts.^  Less  con- 
vincing proof  is  necessary  to  resist  an  action  for  specific  per- 
formance than  is  necessary  to  sustain  it.*  The  questions  of  aban- 
donment and  repudiation  are  for  the  jury.' 

§  2359.  Relief  awarded. — A  court  of  equity  can  only  grant 
specific  performance  of  the  exact  contract  made  by  the  parties.® 
It  has  been  held,  however,  where  the  contract  renders  it  obvious 
what  land  is  intended  to  be  conveyed  a  pertinent  description  will 
be  inserted  by  the  court  in  its  decree.^  Jurisdiction  ordinarily  ex- 
tends to  those  persons  only  who  are  parties  to  the  contract.®  But 
having  properly  acquired  jurisdiction  the  court  will  proceed  to 
do  complete  justice  by  adjudicating  all  matters  involved.  Thus 
where  the  plaintiff  sues  for  specific  performance  of  a  contract 
which  he  has  performed  he  is  entitled  not  only  to  specific  per- 
formance but  to  a  decree  for  any  profits  realized  by  the  vendor 
while  holding  the  legal  title.®  And  although  an  administrator 
be  not  a  party  he  may  be  compelled  to  assign  the  interest  of  a 
deceased  partner  in  accordance  with  a  contract  between  the  part- 
ners.^** It  is  also  held  that  relief  may  be  granted  to  persons  not 
parties."  Under  its  broad  powers  a  court  of  equity  in  addition  to 
enforcing  the  terms  of  a  contract  may  compel  the  performance  of 
other  conditions,  not  expressed  but  relating  to  the  same  subject- 
matter,"  and  where  the  possession  of  property  is  withheld  may 
include  in 'its  decree  an  allowance  for  the  use  of  the  property, 

Hayden,  181  Mo.  App.  681,  168  S.  W.  Inc.  v.  United  New  Jersey  R.  &c.  Co., 

363;  Fisher  v.  Fallon,   142  N.  Y.  S.  83  N.  J.  Eq,  645,  91  Atl.  319. 

72.  7  St.  Xavier  College  v.  Briggs,  33 

1  McQuitty  V.  Wilhite,  247  Mo.  163,  Ohio  Cir.  Ct.  R.  468. 

152  S.  W.  598.  8  Bartak  v.  Isvolt,  261  111.  279,  103 

2  Willis  V.  Zorger,  258  111.  574,  101    N.  E.  967. 

N.  E.  963.  »  McGinn  v.  Willey,  24  Cal.  App. 

«  Wanger  v.  Marr,  257  Mo.  482,  497,  303,  141  Pac.  49. 

165  S.  W.  1027.  1032.  lo  Murphy   v.    Murphy,    217    Mass. 

*Ranck  v,  Wickwire,  255  Mo.  42,  233,  104  N.  E.  466. 

164  S.  W.  460.  11  Eason   v.   Roe,    185   Ala.   71,   64 

*  Groves  v.  Whittenberg  (Tex.  Civ.  So.  55. 

App.),  165  S.  W.  889.  i^Cronen  v.  Moore,  210  Fed.  239. 

« Gachet  V.  Morton,  181  Ala.  179.  61  127  C.  C  A.  57  (where  a  defend- 
So.  817;  Barrett  v.  Durbin,  106  Ark.  ant  in  settlement  of  a  suit  for  breach 
332,  153  S.  W.  265 ;  W.  M.  Ostrander,  of    marriage    promise    agreed     with 
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such  as  rents  and  profits  and  interest,"  or  it  may  so  shape  its 
decree  as  to  award  expenses  incurred  in  the  removal  of  Hens." 
Where  specific  performance  is  impossible  or  is  denied  the  court 
may  assess  damages,"  or  declare  a  lien:^®  Likewise  payments 
made  on  a  contract  en  forcible  in  part  only  may  be  credited  to  the 
valid  part.^^  A  refusal  to  assess  damages  has  been  held  error." 
Where  a  vendor  of  land  can  not  convey  all  the  land  which  he  has 
agreed  to  convey  a  decree  may  be  entered  for  specific  perform- 
ance of  that  which  he  is  able  to  convey  with  an  abatement  in  the 
price  for  the  balance.^®  Relief  may  also  be  granted  conditionally 
as  upon  payment  of  purchase-price.^®  As  a  general  rule  a  decree 
carries  with  it  the  right  to  costs.*^ 

§  2360.  Decree. — A  party  may  be  relieved  from  a  decree 
of  specific  performance  where  the  plaintiff  fails  within  the  time 
limited  to  carry  out  his  part  of  the  contract.'*  It  is  held  a  decree 
of  specific  performance  is  not  discharged  by  the  performance  of 
some  act  not  mentioned  therein."' 


plaintiff  to  furnish  a  certificate  re- 
tracting certain  assertions  against  her 
character  and  certifying  to  her  good 
character,  plaintiff  was  not  entitled 
to  specific  performance  until  such 
statement  was  furnished,  though  the 
requirement  was  not  part  of  the 
written  contract  of  settlement). 

"  Clark  V.  Cagle,  141  Ga.  703,  82  S. 
E.  21,  L.  R.  A.  1915A  317;  Brewer 
V.  Sowers,  118  Md.  681,  86  Atl.  228; 
Mentlikowski  v.  Wisniewski,  173 
Mich.  642,  139  N.  W.  874;  Castelli  v. 
Burns,  156  App.  Div.  200,  140  N.  Y. 
S.  1057,  Contra:  Brewer  v.  Sowers, 
118  Md.  681,  86  Atl.  228. 

1*  Brewer  v.  Sowers,  118  Md.  681, 
86  Atl.  228;  Weidenbaum  v.  Raphael, 
83  N.  J.  Eq.  17,  90  Atl.  683.  See  also 
Howard  v.  Cave,  162  Iowa  506,  144 
N.  W.  307. 

15  McCormick  v.  Oklahoma  City, 
203  Fed.  921,  122  C.  C.  A.  215 ;  Lane 
V.  Lodge,  139  Ga.  93,  76  S.  E.  874; 
Wentworth  v.  Manhattan  Market  Co., 
216  Mass.  374,  103  N.  E.  1105;  Nick- 
erson  v.  Bridges,  216  Mass.  416,  103 
N.  E.  939;  Wentworth  v.  Manhattan 
Market  Co.,  218  Mass.  91,  106  N.  E. 
118. 

10  Klett  V.  Klett,  175  Mich.  224,  141 
N.  W.  668.  See  also  Smith  v.  Mathis, 
140  Mich.  262,  140  N.  W.  548. 


1^  Sargent  v.  Realty  Traders,  82  N. 
J.  Eq.  331,  88  Atl.  1043,  Ann.  Cas. 
1915C  488n. 

i»McCarten  v.  Smith,  163  App. 
Div.  900,  148  N.  Y.  S.  89.  See  also 
Roach  V.  Irvin,  245  Pa.  162,  91  Atl. 
243. 

1®  Williams  v.  Pearman  (Tex.  Civ. 
App.),  164  S.  W.  43.  See  also  Haden 
V.  Falls,  115  Va.  779,  80  S.  E.  576, 
Ann.  Cas.  1915C,  1034n. 

20  Hooper  v.  Davies,  166  N.  Car. 
236.  81  S.  E.  1063. 

21  Bartak  v.  Isvolt,  261  III.  279,  103 
N.  E.  967 ;  Hicks  v.  Smith,  183  Mich. 
Z7,  148  N.  W.  766.  The  plaintiff  was 
granted  specific  performance  of  a 
contract  to  convey  land,  but  did  not 
tender  payment  within  the  time  lim- 
ited, and  defendants  were  granted  re- 
lief from  the  decree ;  this  had  the  ef- 
fect of  vacating  the  entire  decree,  and 
complainant  lost  the  right  to  costs 
given  by  the  original  decree:  Rosen- 
stein  V.  Burr,  83  N.  J.  Eq.  491,  90  Atl. 
1037.  But  see  Castelli  v.  Burns,  156 
App.  Div.  200,  140  N.  Y.  S.  1057. 

22  Rosenstein  v.  Burr,  83  N.  J.  Eq. 
491,  90  Atl.  1037. 

23  Wright  v.  Suydam,  79  Wash.  550. 
140  Pac.  578. 
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§  2365.  Nature  of  remedy. — A  court  of  equity  has  power, 
on  a  proper  showing,  to  reform  a  written  instrument  which  on 
account  of  mutual  mistake,  fraud  or  inequitable  conduct  on  the 
part  of  one  of  the  parties,  fails  to -express  the  real  contract  be- 
tween the  parties.^  Equity  will  not  reform  a  writing  into  a  con- 
tract to  which  the. parties  did  not  mutually  agree.  They  will 
merely  reform  the  writing  to  speak  the  real  agreement.*    The 


1  Ackerlind  v.  United  States,  49  Ct 
G.  635;  Goulding  Fertilizer  Co.  v. 
Blanchard,  178  Ala.  298.  59  So.  485 ; 
Holland  Blow  Stave  Co.  v.  Barclay, 
193  Ala.  200,  69  So.  118;  Kepner  v. 
John  M.  C.  Marble  Co.,  26  Cal.  App. 
696,  148  Pac.  231  (holding  there  may 
be  reformation  even  though  fraud  or 
mistake  suspected) ;  Lindenberger  v. 
Rowland,  158  Ky.  760,  166  S.  W.  242 ; 
Meacham  Contracting  Co.  v.  Hop- 
kinsville.  164  Ky.  103,  176  S.  W.  187 
(clause  not  to  be  given  meaning  it 
expressed)  ;  Scott  v.  Spurr,  169  Ky. 
575,  184  S.  W.  866 ;  Barnum  v.  White, 
128  Minn.  58,  150  N.  VV.  227;  Ste- 
phens V.  Stephens  (Mo.),  183  S.  W. 
572;  Parchen  v.  Chessman,  49  Mont. 
326,  142  Pac.  631,  144  Pac.  469,  Ann. 
Cas.  1916A,  681n;  Cleveland  v.  Bate- 
man,  21  N.  Mex.  675,  158  Pac.  648; 
Baird  v.  Erie  R.  Co.,  210  N.  Y.  225, 
IW  N.  E.  614;  Manheimer  v.  Kuhn, 
173  App.  Div.  135,  159  N.  Y.  S.  437 
(stipulation  omitted  from  lease) ; 
Fitzgerald  v.  Arcade  Theater  Co.,  153 
N.  Y.  S.  618 ;  Ray  v.  Patterson,  170 
N.  Car.  226,  87  S.  E.  212;  Freeman 
V.  Groom,  172  N.  Car.  524,  90  S.  E. 
523;  Markwart  v.  Kliewer,  75  Ore. 
574.  147  Pac.  553 ;  Coates  v.  Smith,  81 
Ore.  556.  160  Pac.  517;  Forrester  v. 
Moon,  100  S.  Car.  157,  84  S.  E.  532; 
Van  Brunt-v.  Ferguson,  163  Wis.  540, 
158  N.  W.  295.  Before  equity  will 
change  the  terms  of  a  written  instru- 
ment on  the  ground  that  it  does  not 
express  the  real  agreement,  it  must 
appear     that     they     were     inserted 


through  accident,  fraud,  or  mutual 
mistake,  or,  if  the  mistake  be  unilat- 
eral, it  must  be  material  and  go  to 
the  substance  of  the  contract:  Arden 
V.  Boone  (Tex.  Civ.  App.),  187  S.  W. 
995.  A  grantee^  whose  deed  by  mis- 
take or  fraud  causes  him  to  assume 
a  mortgage,  may  have  it  reformed  in 
an  action  to  foreclose,  provided  mort- 
gagee has  not  acted  on  faith  of  as- 
sumption clause,  so  that  its  rescission 
will  work  injury  to  him:  Renz  v. 
Ernst,  160  N.  Y.  S.  577. 

2  William  Cramp  &c.  Engine  Bldg. 
Co.  V.  United  States,  46  Ct.  CI.  521 ; 
Jordy  V.  Dunlevie,  139  Ga.  325,  11  S. 
E.  162  (the  remedy  is  rescission 
when  the  contract  is  obtained  by 
fraud).  See  also  Macey  v.  Furman. 
90  Wash.  580,  156  Pac.  548  (rescission 
held  the  remedy).  Compare  with: 
First  Nat.  Bank  v.  Hartford  Fire 
Ins.  Co.,  17  N.  Mex.  334,  127  Pac. 
1115.  A  contract  will  not  be  re- 
formed so  as  to  make  a  different  con- 
tract from  that  intended :  Frost  v. 
Reagon,  32  Okla.  849,  124  Pac.  13. 
Fraud,  mistake  or  some  special  rea- 
son must  exist  before  the  courts  will 
reform  a  binding  contract :  Seidel  v. 
Walker  (Tex.  Civ.  App.),  173  S.  W. 
1170;  William  Cramp  &c.  Engine 
Bldg.  Co.  V.  United  States,  46  Ct.  CI. 
521;  Miles  v.  Shreve,  179  Mich.  671, 
146  N.  W.  374;  Stumpf  v.  Norton, 
124  Minn.  93,  144  N.  W.  469 ;  Brinker- 
hoff  V.  Juden,  255  Mo.  698,  164  S.  W. 
523 ;  Dearing  v.  Juden,  256  Mo.  1,  164 
S.  W.  532 ;  Plockzek  v.  St.  Paul  Fire 
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remedy  can  not  be  invoked  to  reform  a  void  instrument.'  This 
rule  applies  to  deeds  of  a  wife,  the  husband  not  joining,*  or  the 
deed  of  a  married  woman  seeking  to  relinquish  her  dower,*  or 
an  executor's  deed  when  by  so  doing  an  invalid  option  to  sell 
would  be  enforced.®  In  case  the  minds  of  the  parties  have  not  met 
there  is  no  contract  that  can  be  reformed.^  It  is  only  agreements 
that  have  been  reduced  to  writing  that  will  be  reformed.* 

§  2366.  Grounds  for  reformation. — A  contract  may  be  re- 
formed in  order  to  make  it  express  the  actual  agreement  and  in- 
tention of  the  parties^  where,  because  of  fraud,  accident,  or  mis- 
take of  the  scrivener,  or  by  any  other  means,  it  fails  to  express 
such  intention. ^°    Thus,  where  stipulations  have  been  omitted 

&c.  Ins.  Co.  (N.  J.  Ch.),  91  Atl.  812;  &c.  Water  Co.,  21  Cal.  App.  234,  131 

Ward  V.  Union  Trust  Co..  172  App.  Pac.  344. 

Div.  569,  159  N.  Y.  S.  54;  Allen  v.  »  Ainsworth  v.  Morrill,  31  Cal.  App. 

Roanoke   R.  &  Lumber  Co.,   171   N.  509,   160  Pac.   1089;   Bliss  v.  Linden 

Car.  339,  88  S.  E.  492 ;  Baltimore  &c.  Cemetery  Assn.,  85  N.  J.  Eq.  501,  96 

R.  Co.  V.  Bing,  89  Ohio  92,  105  N.  Atl.   1001    (held  improper  to  merely 

E.    142 ;    Thraves    v.    Greenlees,    42  strike  out  invalid  part)  ;  Cleveland  v. 

Okla.  764.  142  Pac.  1«21 ;  Bell  v.  Ban-  Bateman,  21   N.  Mex.  675,  158  Pac 

croft  (Okla.),  155  Pac.  594;  Smith  v.  648. 

Board  of  Education  of  Parkersburg  *  Jackson  Lumber  Co.  v.  Bass,  181 

Dist.  76  W.  Va.  239,  85  S.  E.  513;  Ala.  169,  61  So.  271. 

R.  D.  Johnson  Milling  Co.  v.  Read,  ^  Morris  v.  Covey,  104  Ark.  226,  148 

76  W.  Va.  557,  85  S.  E.  726.  A  mere  S.  W.  257. 

misunderstanding  of  the  facts  is  not  «  R.  O.  Campbell  Coal  Co.  v.  Baker, 

sufficient:     Britton    v.    Metropolitan  142  Ga.  434,  83  S.  K  105. 

Life  Ins.  Co.,  165  N.  Car.  149,  80  S.  ^  Fidelity  Phenix  Fire  Ins.  Co.  v. 

E.  1072.    The  power  to  reform  is  an  Hilliard,  65  Fla.  443,  62  So.  585. 

extraordinary  power  and   should   be  *  Allgood  v.  Fahmey,  164  Iowa  540, 

exercised  only  in  a  clear  case:    Ack-  146  N.  W.  42.    Reformation  will  not 

erlind  v.  United  States,  49  Ct.  CI.  635.  be   granted   when   nothing   could  be 

See  also  Britton  v.  Metropolitan  Life  gained  thereby  for  either  party:  King 

Ins.  Co.,   165  N.  Car.   149,  80  S.  E.  v.    Edward   Thompson    Co.,   56   Ind. 

1072.   A  suit  to  reform  an  agreement  App.   274,   104   N.   E.   106;  Grieb  v. 

will  not  lie,  depriving  party  of  trial  Equitable    Life    Assur.     Society    of 

by   jury,    where    the    intent   of    par-  United  States,  194  Fed.  1021,  114  C. 

ties  can  be  determined  by  construe-  C.  A.  658. 

tion  and  reformation  is  unnecessary :  ®  Codd  v.  Langley,  75  Wash.  45,  134 

I.  M.  Ludington's  Sons  v.  Fidelity  &c.  Pac.  467. 

Co..  96  Misc.  243,  160  N.  Y.  S.  600.  lo  Allen  v.  Purcell,  141  Ga.  226,  80 

An  agreement  will  not  be  reformed  S.    E.    713;    Allen    v.    Bollenbachcr, 

to    permit    one    to    recover    nominal  49      Ind.      App.      589,     97     N.     E. 

damages   for  its  breach:    Whitley  v.  817;    Day    v.    Dyer.    171    Iowa   437, 

Willingham,  176  Ala.  264,  57  So.  816.  152    N.    W.    53;    Kinman    v.    Hill 

But    where   a   conveyance    of    water  (Iowa),  156  N.  W.  168;  Buck  Auto 

ric^hts   by  mistake  conveyed   only  75  Carriage  &c.  Co.  v.  Tietge,  174  Iowa 

cubic    inches,    instead   of   75   miner's  103,  156  N.  W.  313;  Mahoncy  v.  Min- 

inclies,  the  grantee's  right  to  a  refor-  nesota   Farmers*   Mut.    Ins.   Co.,   136 

mation  of  the  agreement  did  not  nee-  Minn.  34,  161  N.  W.  217 ;  Parchcn  v. 

essarily  depend   upon  a   showing  of  Chessman,  49  Mont.  326,  142  Pac  631, 

actual  damage:   Lillis  v.  Silver  Creek  146  Pac.  469,  Ann,  Cas.  1916A,  681n 
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contrary  to  the  intention  of  the  parties,  the  contract  may  be  re- 
formed." The  omission  of  the  time  of  payment  of  a  note/*  or 
the  guaranty  of  a  freight  rate,"  or  the  agreement  to  extend  pur- 
chase-price notes  of  mining  lease**  may  be  supplied  in  an  action 
to  reform,"  It  may  be  reformed  even  though  the  exact  language 
is  used  that  was  intended,  when  it  fails  to  express  the  intention  of 
the  parties.**  But  one  whp  purchases  property  at  a  judicial  sale 
on  foreclosure  proceedings  can  not  have  corrected  an  alleged 
error  in  his  deed  when  the  correction  would  cause  a  variance 
from  the  judgment  or  proceedings  in  the  action." 

§  2367.  Mistake  as  groiind  for  remedy. — ^A  written  instru- 
ment will  be  reformed  because  of  mistake  only  when  it  ap- 
pears :  ( 1 )  That  the  mistake,  in  general,  is  one  of  fact  and  not  of 
law;  (2)  that  the  mistake  be  proved  by  clear  and  convincing  evi- 
dence; and  (3)  that  such  mistake  be  mutual  and  common  as  to 
both  parties.^ 


18 


(even  though  defendant  signed  and 
delivered  without  reading)  ;  MacDon- 
ald.  V.  Crissey,  215  N.  Y.  609,  109  N. 
K  609;  Sills  v.  Ford,  171  N.  Car.  733, 
88  S.  E.  636;  Herndon  v.  St.  Louis 
&  S.  F.  R.  Co.,  37  Okla.  256.  128  Pac. 
727;  Silbon  v.  Pacific  Brewing  & 
Maltipg  Co.,  72  Wash.  13,  129  Pac. 
581;  Hertzog  v.  Riley,  71  W.  Va.  651, 
77  S.  E.  138.  When  the  words  used 
in  an  instrument  are  so  indefinite  and 
uncertain  that  their  meaning  can  not 
be  determined  by  oral  testimony,  the 
parties  can  have  the  instrument  re- 
formed so  as  to  express  the  real 
agreement  entered  into:  Korte  v. 
O'Neill,  34  S.  Dak.  241,  148  N.  W.  12. 
When  a  contract  contains  a  clerical 
error  and  such  error  is  apparent  on 
the  face  of  the  instrument,  a  party 
thereto  may  enforce  the  contract  as 
corrected  without  first  obtaining  a 
reformation;  Castle  v.  Gleason,  31 
S.  Dak.  590,  141  N.  W.  516. 

"Ackerlind  v.  United  States,  49 
Ct  CL  635  (will  not  be  relieved  from 
consequences  of  negligence).  Other- 
wise when  omitted  on  account  of 
mistake  of  judgment  in  that  one  of 
the  parties  relied  on  performance  of 
some  provisions  not  incorporated  in 
the  contract:  Doniphan,  K.  &  S.  R. 
Co.  V.  Missouri  &  N.  A.  R.  Co.,  104 
Ark,  475,  149  S.  W.  60.   To  same  ef- 


fect: Luckenbach  v.  Thomas  (Tex. 
Civ.  App.)-,  166  S.  W.  99;  White  v. 
Hall,  113  Va.  427,  74  S.  E.  212.  The 
same  is  true  where  it  was  not  in- 
tended to  include  them  in  the  written 
agreement:  Holland  Blow  Stave  Co. 
v.  Barclay,  193  Ala.  200,  69  So.  118; 
Birch  v.  Baker,  81  N.  J.  Eq.  264,  86 
Atl.  932. 

"  In  re  Philpott's  Estate,  169  Iowa 
555,  151  N.  W.  825,  Ann.  Cas.  1917B, 
839n. 

1*  Schirmer  v.  Union  Brewing  & 
Malting  Co.,  26  Cal.  App.  169,  146 
Pac.  194. 

1*  Consumers'  Coal  &  Fuel  Co.  v. 
Yarbrough,  194  Ala.  482,  69  So.  897. 

^5  But  equity  can  not  reform  a  will 
on  the  theory  of  mistake:  Mudd  v. 
Cunningham  (Mo.),  181  So.  386. 

i«  F.  P.  Cutting  Co.  V.  Peterson,  164 
Cal.  44,  127  Pac  163. 

17  Goulding  Fertilizer  Co.  v.  Blanch- 
ard,  178  Ala.  298,  59  So.  485. 

18  Baker  v.  Pierce,  197  111.  App.  158. 
The  mistake  must  be  material  and 
mutual,  or,  if  made  by  one  of  the 
parties,  that  it  was  not  caused  by  the 
party  seeking  relief,  but  by  the  negli- 
gence or  fraud  of  the  party  benefited 
by  the  mistake:  Kolb  v.  Dubois,  150 
Ky.  92,  149  S.  W.  1134.  To  same  ef- 
fect: Kepner  v  John  M.  C.  Marble 
Co.,  26  Cal.  App.  696,  148  Pac.  231; 
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§   2368]  CONTRACTS  [1    Supp. 

§  2368.  Mistake  of  fact. — Broadly  speaking,  a  written  in- 
strument can  be  reformed  only  because  of  mistakes  of  fact/® 
And  when  no  mistake  but  a  mere  misapprehension  of  the  legal  ef- 
fect or  meaning  of  the  acts  performed  or  writing  executed  exists 
the  instrument  will  not  be  reformed.^^  The  subject-matter  of 
the  mutual  mistake  is  not  confined  to  a  mistake  with  reference  to 
a  past  event,  or  to  the  present  existence  of  some  fact  or  thing 
but  may  extend  to  a  future  event.^^  A  mistake  concerning  the 
laws  of  another  state  is  a  mistake  of  fact  and  an  instrument  may 
be  reformed  therefor.^^ 

§  2369.  Mistake  of  law. — A  mistake  of  law  which  involves 
the  legal  effect  of  the  instrument  actually  made  will  seldom,  if 
ever,  be  reformed,*^  but  in  case  of  a  mistake  of  law  in  reducing 
the  agreement  to  writing  so  that  it  does  not  give  expression  to 
the  intention  of  the  parties,-*  or  where  the  mistake  is  such  that 
the  instrument  fails  to  comply  with  legal  requirements,  reforma- 
tion may  be  had.^** 

I  son  V.  Sanders,  163  Ky.  ^5,  174  S.  with  knowledge  that  it  made  him  per- 

W.  505.  sonally  liable:   Carvalho  v.  Sndderly, 

"  Baker  v.  Pierce.  197  111.  App.  158.  155  N.  Y.  S.  413,  169  App.  Div.  652. 

20  Mighill   V.   Inhabitants   of   Town  2«  ^tna     Const.     Co.     v.     United 

of  Rowley,  224  Mass.  586,  113  N.  E.  States,  46  Ct.  CI.   113 ;    Hyde    Park 

569.  Inv.  Co.  v.  Glenwood  Coal  Co.,  170 

21 F.   P.   Cutting   Co.  V.   Peterson,  Iowa  593,   153  N.  W.   181;  Myer  v. 

164  Cal.  44,  127  Pac.  163.  Idlewood   Assn.,   146  N.   Y.   S.  469; 

22  Schlosser  v.  Nicholson,  184  Ind.  Pelletier  v.  Interstate  Cooperage  Co.. 
283,  111  N.  E.  13.  Omitting  from  a  158  N.  Car.  403,  74  S.  E.  112  (refor- 
deed  a  provision  that  the  conveyance  mation  of  deed) ;  Gross  Const  Co. 
was  made  subject  to  all  unpaid  taxes  v.  Hales,  37  Okla.  131,  129  Pac  28. 
and  assessments  levied  against  the  See  also  Good  Milking  Mach.  Co.  v. 
land  is  a  mistake  of  fact,  and  equity  Galloway,  168  Iowa  550,  150  N.  W. 
will  insert  the  omitted  provision :  710.  Where,  on  account  of  a  misap- 
Rieder  v.  White,  182  111.  App.  430.  prehension  of  law  by  all  the  parties 

23  William  Cramp  &c.  Engine  Bldg.  and  the  scrivener,  a  written  instru- 
Co.  V.  United  States,  46  Ct.  CI.  Szl  ment  does  not  express  the  real  agree- 
( reformation  of  release)  ;  Louis  Wer-  ment  of  the  parties,  a  court  of  equitj' 
ner  Sawmill  Co.  v.  Sessoms,  120  Ark.  will  reform  the  instrument:  Korte 
105,  179  S.  W.  185 ;  King  v.  Edward  v.  O'Neill,  34  S.  Dak.  241,  148  N.  W. 
Thompson  Co.,  56  Ind.  App.  274,  104  12. 

N.    E.    106    (contract    for    sale    of  25  "^^ere  parties,   because   of  mu- 

l>ooks)  ;   Regal   Realty  &   Investment  tual  mistake  or  ignorance,  fail  to  in- 

Co.   V.   Gallagher    (Mo.),   188   S.  W.  sert  in  a  deed  a  clause  showing  it  is 

151 ;  Campbell  v.  Newman,  51  Okla.  given  as  security,  or  the  amount  of 

121,  151  Pac  602 ;  Korte  v.  O'Neill,  34  the  debt,  and  the  purpose  was  not  to 

S.  Dak.  241,  148  N.  W.  12.    See  also :  evade  the  mortgage  tax,  the  instru- 

Mclntyre  v.  Casey  (Mo.),  182  S.  W.  ment  may  be  reformed  to  conform  to 

966.    Where  one,    seeking  to  reform  Laws  1907,  ch.  328,  which  requires  a 

a   mortgage,   read   the  contract   stip-  conveyance  of  real  estate  as  securit>' 

iilating   his   liability,   this   alone   does  to  show  that  it  was  given  for  such 

not  cliarge  him  as  a  matter  of  law  purpose:    Staples   v.    East   St   Paul 
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§  2370.  Mutuality  of  mistake. — Equity  will  intervene  and 
correct  a  mutual  mistake  of  fact  as  to  a  material  matter  in  a  writ- 
ten instrument  so  as  to  make  it  conform  to  the  intention  of  the 
parties.*^  And  in  a  proper  case  equity  will  decree  a  reformation 

State  Bank,  122  Minn.  419,  142  N.  W.  ing  wrong  land)  ;  Pittsburg  Lumber 
721.  See  also  Medical  Society  of  Co.  v.  Shell,  136  Tenn.  466,  189  S.  W. 
South  Carolina  v.  Gilbreth,  208  Fed.  879;  Perkins  v.  Kirby  (R.  I.).  97 
899.  But  it  has  been  held  that  where  Atl.  884  (lessee  paying  taxes  for 
sureties  upon  a  bond  intended  the  years  held  to  show  mistake  mutual)  ; 
state  to  be  the  obligee  instead  of  the  First  State  Bank  of  Amarillo  v. 
guardian,  where  such  a  bond  to  the  Jones,  10?  Tex.  623,  183  S.  W.  874 
state  is  not  recognized  at  law,  such  (release  of  deed  of  trust)  ;  Bailey  v. 
bond  will  not  be  reformed  to  make  the  Culver  (Tex.  Civ.  App.),  175  S.  W. 
guardian  the  obligee:  Gaver  v.  Gaver,  1083  (chattel  mortgage) ;  Melott  v. 
119  Md.  634,  87  Atl.  396.  West,  76  W.  Va.  739,  86  S.  E.  759 
28 Wright  V.  Wright,  180  Ala.  343,  (deed);  Pedersen  v.  Hansen,  161 
60  So,  931 ;  Williams  v.  American  Wis.  355,  154  N.  W.  363 ;  Van  Brunt 
Assn,  197  Fed.  500,  118  C.  C.  A.  1  v.  Ferguson,  163  Wis.  540,  158  N.  W. 
(deed) ;  Stromberg-Carlson  Tele-  295  (deed  establishing  charitable 
phone  Mfg.  Co.  v.  Simmons,  199  Fed.  trust).  If  the  instrument  expresses 
256  (promissory  notes)  ;  Doniphan,  K.  the  intention  of  the  parties  it  will  not 
&  S.  R.  Co.  v.  Missouri  &  N.  A.  R.  be  reformed:  Anderson  v.  Freeman, 
Co.,  104  Ark.  475,  149  S.  W.  60,  F.  P.  88  Wash.  608,  153  Pac.  307.  The  mis- 
Cutting  Co.  V.  Peterson,  164  Cal.  44,  take  of  one  who  owns  the  fee  of  part 
127  Pac.  163  (printed  prices  assumed  of  a  street  in  supposing  that,  to  put 
to  exist)  ;  Capital  City  Bank  v.  Hil-  a  tunnel  under  it,  he  needed  a  per- 
son, 64  Fla.  206,  60  So.  189,  Ann.  Cas.  mit  for  the  entire  width,  his  contract 
1914B,  121  In;  Kight  v.  Gaskin,  139  to  pay  for  the  permit  will  not  be  re^ 
Ga.  379j  n  S.  E.  390 ;  Williams  v.  formed  as  to  amount  to  be  paid :  New 
Butler,  58  Ind.  App.  47,  105  N.  E.  York  v.  Matthews.  213  N.  Y.  563,  108 
387;  Jones  v.  Parker,  177  111.  App.  N.  E.  80.  A  grantor  can  not  have  a 
155  (wrong  figure  inserted  in  lease) ;  deed  reformed  when  the  grantee  bar- 
Buck  Auto  Carriage  &  Implement  Co.  gained  for  the  land  actually  conveyed 
V.  Tietge,  174  Iowa  103,  156  N.  W.  and  acted  in  good  faith  and  is  not 
313;  Cecil  V.  Kentucky  Livestock  Ins.  responsible  for  the  grantor's  mis- 
Co.,  165  Ky.  211,  176  S.  W.  986;  Tar-  take:  Forrester  v.  Moon,  100  S.  Car. 
box  V.  Tarbox,  111  Maine  374,  89  Atl.  157,  84  S.  E.  532.  Under  Civil  Code, 
194  (mistake  defined)  ;  i^tna  Indem-  §  1577,  which  defines  a  mistake  of 
nity  Co.  v.  Baltimore,  S.  P.  &  C.  R.  fact,  a  finding  that  the  failure  to  in- 
Co.,  117  Md.  523,  84  Atl.  166  (indem-  sert  the  date  in  a  contract  was  the 
nity  bond)  ;  Gaver  v.  Gaver,  119  Md.  result  of  inadvertence  and  uncon- 
634,  87  Atl.  396;  Henley  v.  Sullivant,  scious  forgetfulness  or  mutual  mis- 
248  Mo.  672,  154  S.  W.  706  ;Wol2  v.  take,  compels  the  trial  court  to  decree 
Venard,  253  Mo.  67,  161  S.  W.  760  reformation :  Waratah  Oil  Co.  v. 
(deed  of  trust)  ;  Birch  v.  Baker,  81  Reward  Oil  Co.,  23  Cal.  App.  638,  139 
N.  J.  Eq.  264,  86  Atl.  932 ;  Dearborn  Pac.  91.  No  fraud  or  inequitable 
v.  Niagara  Fire  Ins.  Co.  17  N.  Mex.  conduct  entering  in  the  mistake  must 
223,  125  Pac.  606  (insurance  con-  be  clearly  shown  to  be  common  and 
tract)  ;  Salomon  v.  North  British  &  mutual :  Ackerlind  v.  United  States, 
Mercantile  Ins.  Co.,  150  App.  Div.728,  49  Ct.  CI.  635;  Fry  v.  Jenkins,  173  111. 
135  N.  Y.  S.  806  (mistake  need  not  App.  486;  Abner  M.  Harper  v. 
be  precisely  as  to  same  facts)  ;  Shook  Newburgh,  159  App.  Div.  695,  145  N. 
V.  Love,  170  N.  Car.  99,  86  S.  E.  1007;  Y.  S.  59;  Yantis  v.  Jones  (Tex.  Civ.' 
Sills  v.  Ford,  171  N.  Car.  m,  88  S.  E.  App.),  184  S.  W.  572.  And  if  it  is 
636;  Cleveland  v.  Rankin,  48  Okla.  99,  not  mutual  there  will  be  no  reforma- 
149  Pac.  1131;  Carroll  v.  Ryder,  34  tion  decreed:  Griob  v.  Equitable 
R.  I.  2^,  83  Atl.  845  (deed  describ-  Life  Assur.  Soc.  194  Fed.  1021.  114 
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for  a  mutual  mistake  of  fact  of  either  an  executory  or  an  exe- 
cuted contract.^^ 

§  2371.  Mistake  and  fraud. — Equity  will  reform  a  written 
instrument  upon  a  clear  showing  of  mistake  of  one  party  accom- 
panied by  fraud  or  inequitable  conduct  on  the  part  of  the  other 
party.*®  When  a  cancellation  clause  is  inserted  in  a  lease  by  mis- 
take or  fraud  of  the  lessee,  the  lessor  is  entitled  to  reformation.^^ 


C.  C.  A.  658;  Kant  v.  Atlanta,  B.  & 
A.  R.  Co.,  189  Ala.  48,  66  So.  598; 
Louis  Werner  Sawmill  Co.  v.  Ses- 
soms,  120  Ark.  105,  179  S.  W.  185 
(deed) ;  Woerner  v.  Woemer,  171 
Cal.  298,  152  Pac.  919  (stipulation  in 
divorce  proceeding)  ;  Seery  v.  Cath- 
olic Order  of  Foresters,  176  IlL  App. 
307  (insurance  contract) ;  Perry  v. 
Elliott,  261  111.  553,  104  N.  E.  196 ;  Buf- 
falo Specialty  Co.  v.  Indiana  Rubber 
&  Insulated  Wire  Co.,  59  Ind.  App. 
465,  109  N.  E.  782 ;  Bivins  v.  Kerr,  268 
111.  164,  108  N.  E.  996  (mistake  by 
grantor) ;  Johns  v.  Rice,  165  Iowa 
233,  145  N.  W.  290  (mortgage); 
Hesson  v.  Hesson,  121  Md.  626,  89 
Atl.  107 ;  A.  E.  Wood  &  Co.  v.  Stand- 
ard Drug  Store,  192  Mich.  453,  158  N. 
W.  844  (lessor  intentionally  omitted 
provision  to  heat  leased  floors) ;  Rob- 
inson V.  Koms,  250  Mo.  663,  157  S. 
W.  790  (deed)  ;  Spelman  v.  Delano, 
187  Mo.  App.  119,  172  S.  W.  1163; 
R.  M.  Cobban  Realty  Co.  v.  Chicago, 
M.  &  St  P.  R.  Co.,  52  Mont.  256,  157 
Pac  173  (mistake  by  grantee  of 
land) ;  Stolitzky  v.  Linscheid,  150 
App.  Div.  253,  134  N.  Y.  S.  805 
(deed)  ;  Dressier  v.  Mulhern,  11 
Misc.  476,  136  N.  Y.  S.  1049  (deed)  ; 
Syenite  Trap  Rock  Co.  v.  Will- 
iams, 16r  App.  Div,  774,  153  N.  Y. 
S.  74;  Fitzgerald  v.  Arcade  Theater 
Co.,  153  N.  Y.  S.  618;  First  Nat. 
Bank  v.  Hartford  Fire  Ins.  Co.  of 
Hartford,  Conn.,  17  N.  Mex.  334,  127 
Pac.  1115;  Baynes  v.  Harris,  160  N. 
Car.  307,  76  S.  E.  230 ;  Raby  v.  Great- 
er New  York  Development  Co.,  151 
App.  Div.  72,  135  N.  Y.  S.  813  (ex- 
ecutory contract  to  convey)  ;  Dam- 
eron  v.  Rowland  Lumber  Co.,  161  N. 
Car.  495,  11  S.  E.  694  (timber  deed)  ; 
Hyde  v.  Kirkpatrick,  78  Ore.  466, 
153  Pac  41  (sale  of  stock  of  gro- 
ceries) ;  Forrester  v.  Moon,  100  S. 
Car.  157,  84  S.  E.  532 ;  Dickey  v.  For- 


rester (Tex,  Civ.  App.),  148  S.  W. 
1181  (deed)  ;  Memphis  Cotton  Oil 
Co.  V.  Gist  (Tex.  Civ.  App.),  179  S. 
W.  1090  (deed  of  trust);  Fife  v. 
Gate,  85  Vt  418,  82  AtL  741  (con- 
tract affecting  homestead  interest  of 
wife).  See,  however;  Gilroy  v. 
Strauss  Building  &  Realty  Co.,  157 
N.  Y.  S.  162.  In  case  the  mistake  is 
that  of  the  scrivener  it  will  not  be 
relieved  against  unless  he  was  acting 
for  both  parties:  Miles  v.  Shreve, 
179  Mich.  671,  146  N.  W.  374.  Mere 
misapprehension  of  one  of  the  par- 
ties as  to  the  facts  does  not  warrant 
reformation:  Wilson  v.  Scarboro, 
163  N.  Car.  380,  79  S.  E.  811. 

a^Knobloch  v.  Krackc,  151  App. 
Div.  19,  135  N.  Y.  S.  381. 

*8  Grieb  v.  Equitable  Life  Assur. 
Society,  194  Fed.  1021,  114  C  C  A. 
658;  American  Nat  Ins.  Co.  v. 
Schlossberg,  117  Ark.  655,  174  S.  W. 
1158;  Exchange  Bank  v.  Schultz,  167 
Iowa  136,  149  N.  W.  99  (mistake  by 
secretary  of  corporation  and  fraud  on 
part  of  other  party);  Cleveland  v. 
Bateman,  21  N.  Mex.  675,  158  Pac. 
648 ;  Fischer  v.  Schram,  173  App.  Div. 
147,  159  N.  Y.  S.  496;  Sills  v.  Ford, 
171  N.  Car.  733,  88  S.  E.  636 ;  Foth- 
eringham  v.  Lockhart,  30  S.  Dak.  394, 
138  N.  W.  804.  See  also :  Hyde  v. 
Kirkpatrick,  78  Ore.  466.  153  Pac  41, 
488.  The  instrument  may,  in  a 
proper  case,  be  reformed  or  can- 
celled: Torrey  v.  McFadyen,  165  N. 
Car.  237,  81  S.  E.  296.  Failure  to 
read  not  such  negligence  as  will  in 
every  case  bar  reformation :  Brad- 
shaw  V.  Provident  Trust  Co.,  81  Ore. 
55,  158  Pac.  274.  To  same  effect: 
Scott  V.  Spurr,  169  Ky.  575,  184  S. 
W.  866.  Compare  with:  Kepncr  v. 
John  M.  C.  Marble  Co.,  26  Cal.  App. 
696,  148  Pac.  231. 

29Schlehofer  v.  United  States 
Brewing  Co.,  189  IlL  App.  470. 
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§  2372.  Fraud  as  ground  for  remedy. — As  a  general  prop- 
osition fraud  alone  is  not  ground  for  reformation  of  a  contract 
but  is  ground  for  the  rescission  and  cancellation  thereof.'**  But 
if  the  fraud  is  of  such  a  nature  as  to  make  the  written  instrument 
not  give  expression  to  the  agreement  of  the  parties  it  may  be  re- 
formed at  the  instance  of  the  innocent  party,  as  where  a  pur- 
chaser  fraudulently  induces  the  vendor  to  omit  from  the  deed 
any  reference  to  the  fact  that  the  former  was  assuming  a  mort- 
gage,'^ or  where  certain  provisions  are  improperly  inserted  by  an 
attorney  in  a  contract,**  or  fraud  in  inserting  reservations  into  a 
deed  not  agreed  upon  by  the  parties.'* 

§  2373.  Matters  subject  to  reformation. — As  a  general 
rule  leases,**  even  though  the  lease  may  have  expired  but  the 
circumstances   are  such  as  to   require   reformation,***   deeds,** 

•®Long  V.  Greene  County  Abstract  etc.,  Co.  v.  York  Realty  Co.,  193  Mo. 
&  Loan  Co.,  252  Mo.  158,  158  S.  W.  App.  28,  180  S.  W.  576;  Perkins  v. 
305.  See  also;  Cobb  Real  Estate  Co.  Kirby  (R.  I.),  97  AtL  884. 
V.  Holmes,  138  Ga.  589,  75  S.  E.  652.  »«  Knight  v.  Herriman,  37  App.  D. 
One  can  not  obtain  the  reformation  C.  236;  Hutto  v.  Hutto,  66  Fla.  504, 
of  a  sublease,  where  the  property  sub-  63  So.  914  (deed  executed  to  de- 
leased  was  that  intended  and "^ the  ceased  grantee);  Stead  v.  Sampson 
terms  were  those  agreed  upon;  it  (Iowa),  155  N.  W.  978;  McAllister  v. 
merely  appearing  that  defendant  had  Richardson,  103  Miss.  418,  60  So.  570 ; 
misrepresented  the  rent  that  he  paid  Butler  v.  Butler,  93  Misc.  258,  157  N. 
his  lessor  and  thus  secured  a  larger  Y.  S.  188  (suit  to  divest  wife's  inter- 
rental  :  Ted  ford  Auto  Co.  v.  Thom-  est)  ;  Van  Brunt  v.  Ferguson,  163 
as,  108  Ark.  503,  158  S.  W.  500.  While  Wis.  540,  158  N.  W.  295  (deed  estab- 
fraud  alone  does  not  give  equity  jur-  lishing  charitable  trust).  The  stat- 
isdiction,  if  equity  obtains  jurisdic-  ute  of  frauds  does  not  apply  to  a 
tion  for  other  reasons  it  will  also  suit  to*  correct  the  description  in  a 
grant  relief  by  reforming  a  deed  be-  deed,  for  mistake,  to .  make  it  con- 
cause  of  fraud,  by  which  a  vendor  form  to  the  intention  of  the  parties: 
substituted  in  his  deed  a  different  Wykle  v.  Bartholomew,  258  111.  358, 
tract  of  land  from  that  sold:  Jones  101  N.  E.  597.  Where  a  deed  con- 
v.  Johnston,  193  Ala.  265,  69  So.  427.  tains  a  warranty  only  against  plarties 

*iWollan  V.  McKay,  24  Idaho  691,  claiming     under     the     grantor,     the 

135  Pac.  832.  grantee  may  nevertheless  maintain  a 

»*  Funk  V.  Fowler,  179  111.  App.  356.  suit  to  reform  a  prior  deed  in  his 

>*  Hesson  v.  Hesson,  121  Md.  626,  chain  of  title  for  mistake :    Williams 

89  Atl.  107.  V.  American  Assn.,  197  Fed.  500,  118 

«♦  Schlehofer  v.  United  States  C.  C.  A.  1.  Before  a  deed  will  be  re- 
Brewing  (3o.,  189  111.  App.  470  (con-  formed  it  should  be  made  to  appear 
tained  cancellation  clause  by  mis-  that  the  mistake  did  not  arise  from 
take)  ;  Stephens  v.  Coryell,  169  Mich,  the  gross  negligence  of  plaintiff,  that 
48,  134  N.  W.  1094  (contract  re-  an  unfair  advantage  exists  and  that 
formed  to  make  it  a  lease  with  option  the  mistake  is  against  good  con- 
to  purchase)  ;  St.  Louis  House  &  science  and  should  not  stand :  Sayre 
Window  Cleaning  Co.  v.  York  Realty  v.  Moir,  68  Ore.  381,  137  Pac.  215.  A 
Cx)..  193  Mo.  App.  28,  180  S.  W.  576  deed  will  not  be  reformed  by  the  in- 
(assignment  of  lease).  sertion  of  a  stipulation  therein,  unless 

••See,  however:    St.  Louis  House,  the  stipulation  was  omitted  by  fraud, 
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lx)nds,^"  guaranties,**  bills  of  lading,*"  building  contracts,*®  assign- 
ment of  interest  in  an  estate,*^  vendor's  agreement  to  satisfy  a 
drainage"  tax  lien,"  contracts  of  insurance,**  may  be  reformed. 
Award  of  arbitrators  may  also  be  reformed.**  But  an  unaccepted 
order  of  sale,**^  a  will,***  or  the  terms  of  sale  stated  by  a  receiver 
who  is  selling  the  property  under  order  of  court,*^  is  not  sus- 
ceptible of  reformation. 

§  2374.  Defective  execution. — ^When  on  account  of  mis- 
take or  oversight  a  seal  necessary  to  the  validity  of  the  agfreement 
is  omitted  but  the  instrument  purports,  on  its  face,  to  be  a  sealed 
instrument,  it  will  ordinarily  itself  furnish  the  evidence  showing 
the  oversight  or  mistake,  and  equity  will  correct  it.**  But  a  vol- 
untary conveyance  will  not  be  reformed  on  behalf  of  the  grantee 
as  against  the  grantor,  unless  all  the  parties  consent  thereto.** 

§  2375.  Defective  description. — Where  on  partition  of 
land  a  mutual  mistake  is  made  in  the  description  of  the  property 
partitioned  the  deed  may  be  reformed  so  as  to  apportion  the 
shortage  occasioned  thereby.*^®    Erroneous  descriptions  of  the 


accident  or  mistake:  Luckenbach  v. 
Thomas  (Tex.  Civ.  App.)f  166  S.  W. 
99.  In  case  it  is  sought  to  reform  a 
deed  for  mutual  mistake  made  by  a 
draftsman,  it  must  be  established  that 
draftsman  was  agent  for  both  par- 
ties: Stephens  v.  Stephens  (Mo.)» 
183  S.  W.  572. 

*^  Russell  V.  Russell,  156  Iowa  674, 
137  N.  W.  925  (supersedeas  bond)  ; 
Sailling  v.  Morrell,  97  Nebr.  454,  150 
N.  W.  195  (surety  bond);  Archer  v. 
McClure,  166  N.  Car.  140,  81  S.  E. 
1081,  Ann.  Cas.  1916C,  180n  (wrong 
beneficiary  named). 

•8  J.  p.  DuflFy  Co.  V.  Todebush,  173 
App.  Div.  205,  159  N.  Y.  S.  299. 

*®  Aradalou  v.  New  York,  N.  H.  & 
H.  R.  Co.,  225  Mass.  235,  114  N.  E. 
297. 

^•Zarecki  v.  Guarantee  Realty  Co., 
82  N.  J.  Eq.  489,  89  Atl.  513. 

*i  Leary  v.  Leary,  85  Misc.  591,  148 
N.  Y.  S.  1067. 

*»  Greiner  v.  Swartz,  167  Iowa  543, 
149  N.  W.  598. 

*«Vial  V.  Norwich  Union  Fire  Ins. 
Soc,  172  III.  App.  134  (mutual  mis- 
take) ;  Holden  v.  Law  Union  &  Rock 


Ins.  Co.,  63  Ore.  253,  127  Pac.  547 
(misdescription  of  property  insured). 

**  Baker  v.  Pierce,  197  111.  App. 
158. 

*«  Patterson  v.  Vetsch,  75  Ore.  399, 
146  Pac.  829. 

*«  Hertford  v.  Harned  (Ind.).  113 
N.  E.  727.  But  see :  Lewis  v.  Reed's 
Exr.,  168  Ky.  559,  182  S.  W.  638,  Ann. 
Cas.  1917D,  1155n. 

*7  Schwartz  v.  Cahill,  175  App.  Div. 
68,  161  N.  Y.  S.  750. 

*8  People  V.  Lyons,  168  IlL  App. 
396. 

*»  Christian  CHiurch  v.  Littleville 
Camp,  Woodmen  of  the  World,  185 
Ala.  80,  64  So.  9.  Equity  will  refuse 
to  reform  a  mistake  in  a  voluntary 
deed  without  the  consent  of  all  par- 
ties :  Tuthill  V.  Katz,  174  Mich.  217, 
140  N.  W.  519. 

50  Boone  v.  Robinson,  151  Ky.  715, 
152  S.  W.  753,  Ann.  Cas.  1915 A,  352n. 
But  a  deed  will  not  be  reformed  in 
such  a  way  as  to  render  it  vague  and 
uncertain  and  change  its  legal  im- 
port: Christian  Church  v.  Littleville 
Camp,  Woodmen  of  the  World,  185 
Ala.  80,  64  So.  9. 
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tracts  to  be  conveyed/*  the  interest  transferred,***  or  the  errone- 
ous inclusion"*  or  omission  of  land**  may  be  reformed.'*'*     The 

*i  Daniel  v.  Williams,  177  Ala.  140,  ty  conveyed,  in  an  action  by  X  to  set 

58  So.  419;  Nolen  v.  Henry,  190  Ala.  aside  his  deed  of  conve)rance,  equity 

540,    (S3   So.   500,   Ann.   Cas.    1917B,  will  reform  the  conveyance  so  as  to 

792n;   Hataway  v.    Carnley    (Ala.),  reserve  the  life  estate  to  X  and  make 

11  So.  382 ;  Deniston  v.  Phillips,  121  Z  a  party  so  that  both  Y  and  Z  should 

Ark.    550,    181    S.   W.  911    (suit  by  be  bound  by  the  decree:    Mangin  v. 

widow  to  correct  deed  of  husband  to  Kellogg,  22  Idaho  137,  124  Pac.  651. 

her) ;   Lindell   v.    Peters,    129    Minn.  s*  Haines    v.    Stare,    249    Pa.    494, 

288,  152  N.  W.  648,  Ann.  Cas.  1916E,  95  Atl.  81;  Holbrook  v.  Schofield,  211 

1130n.    (conveyance    of    portion    of  Mass.  234,  98  N.  E.  97;    Fischer  v. 

homestead);   McAllister  v.   Richard-  Dent,  259   Mo.  86,   167   S.   W.  977; 

son,  103  Miss.  418,  60  So.  570 ;  Myer  Burke  v.  Welch,  92  Nebr.  712^,  139  N. 

V.  Idlewood  Assn.,  146  N.  Y.  S.  469  W.  684 ;  Moynihan  v.  Brennan,  11  N. 

(mistake  in  boundary  line)  ;  Pickens  H.  Z3Z,  90  Atl.  964.    When  it  appears 

v.  Pickens,  72  W.  Va.  50,  77  S.  E.  365 ;  that  standing  timber  had  been   sold 

Gimbel  Bros.  v.  Tolman,  161  Wis.  382,  prior  to  the  sale  of  the  land  itself  and 

154  N.  W.  628  (lease  of  lands).  Com-  the  grantee  knew  that  it  had  been 

pare:   CrecJcmore  v.  Bryant,  158  Ky.  sold  the  deed  will  be  reformed  to  ex- 

166,    164    S.    W.    ZZl,     Complainant  elude  such  timber :    Sansom  v.  Ewell, 

need  not  be  in  possession  to  maintain  160  Ky.  112,  169  S.  W.  571.    But  the 

such  suit:    Nolen  v.  Henry,  190  Ala.  grantor  of  that  part  of  a  lot  south  of 

540,   (iJ   So.   500,    Ann.   Cas.    191 7B,  the   center  of   a  brick   wall   on  the 

792n.      It  is  error  for  equity  to  fail  south  line  of  such  lot,  "said  strip  of 

to  correct  an  improper  description  in  land  being  6 1-2  inches  in  width,  more 

a  deed:    Soderman  v.  Bell,  102  Ark.  or  less,"  can  not  on  discovering  that 

83,  143  S.  W.  595.    The  correction  of  the  strip  south  of  the  center  of  the 

a  mutual   mistake   in   description   of  brick   \vall  is  about  one   foot  wide, 

property   in   a   conveyance   does   not  have   his   deed   reformed   to   convey 

make  a  new  contract,  but  the  written  only  61-2  inches :     Frost  v.  Reagon, 

evidence   of   the   contract   is   merely  32  Okla.  849,  124  Pac.  13.    Where  by 

made  to  speak  the  truth  and  conform  consent   of   both    parties   the    words 

to    the     intention     of     the     parties :  "more  or  less"  were  purposely  omit- 

Hodges  v.  Moore   (Tex.  Civ.  App.),  ted  from  a  deed  of  an  executrix,  the 

186  S.  W.  415.     One  who  seeks  re-  deed  can  not  be  reformed  on  the  the- 

formation  of  a  contract  for  exchange  ory  of  mistake :    R.  O.  Campbell  Coal 

of  lands  must  show  that  it  does  not  Co.  v.  Baker,  142  Ga.  434,  83  S.  E. 

locate  the  lands  as  claimed  by  him  105. 

because  of  fraud,  accident  or  mutual  ^*Darden  v.  Vanlandingham  (Tex. 
mistake  of  the  parties:  Stromberg  Civ.  App.),  189  S.  W.  297.  The 
v.  Alexander,  171  Iowa  707,  154  N.  equitable  rule  that  the  deed  of  a  mar- 
W.  414.  A  mistake  in  the  name  of  ried  woman  will  not  be  reformed  to 
one  of  the  natural  boundaries  of  the  include  land  which  should  have  been 
land  will  not  be  reformed  when  there  included  therein,  is  not  abrogated  by 
is  no  mistake  in  the  identity  of  the  the  West  Virginia  statutes:  Wise- 
land  itself :  Pittsburg  Lumber  Co.  v.  man  v.  Cresley,  72  W.  Va.  340,  78  S. 
Shell,  136  Tenn,  466,  189  S.  W.  879.  E.  107. 

52  Whittaker  v.  Lewis,  264  Mo.  208,  ^^  But  a  deed  will  not  be  reformed 
174  S.  W.  369  (intention  to  create  es-  as  to  description  when  voluntarily  and 
tate  by  entireties)  ;  Fallen  v.  Weath-  there  was  no  evidence  that  the  par- 
crford  (Tex.  Civ.  App.),  158  S.  W.  ties  intended  to  make  any  other  con- 
1174.  Where  X  agreed  with  Y  to  veyance  than  that  va^^ :  R.  O.  Camp- 
convey  certain  land  to  Y,  and  Z  bell  Coal  Co.  v.  Baker,  142  Ga.  434, 
agreed  to  move  thereon  and  maintain  83  S.  E.  105.  A  deed  which  on  its 
X  during  his  lifetime,  X  to  have  the  face  conveys  to  a  wife  life  estate  can 
rents  and  profits  from  one  building  not  be  reformed  so  as  to  give  her  the 
and  retain  a  life  estate  in  the  proper-  fee,  in  the  absence  of  clear  proof  of 
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foregoing  principles  also  apply  to  instruments  concerning  per- 
sonal property.*^* 

§  2376.  Ratification — Delay  and  acquiescence. — ^The  right 
to  have  contracts  reformed  because  of  mistake  has  been  held  not 
lost  when  claimed  as  soon  as  the  contracts  were  sought  to  be  en- 
forced." 

§  2377.  Negligence  of  complaining  party. — One  will  not 
be  relieved  from  unilateral  mistakes  made  by  the  scrivener  or 
draftsman  when  there  is  a  negligent  failure  to  read  the  con- 
tract on  the  part  of  the  party  seeking  relief  and  the  other  party 
has  accepted  the  agreement  in  good  faith.'^'  Equity  will  not  ordi- 
narily reform  a  contract  for  one  when  the  mistake  was  the  result 
of  his  own  heedlessness  and  inattention  or  negligence.*® 

mistake  of   fact:     Haines  v.   Royd-  (R.  I.),  97  At!.  884;  Harry  v.  Hamil- 

house,  83  N.  J.  Eq.  675,  93  Atl.  190.  ton  (Tex.  Civ.  App.),  154  S.  W.  637. 

^^  McLeod  Bros.  v.  Kirkland  (Tex.  Also  that  it  docs  not  apply  when  the 

Civ.  App.),   184  S.  W.  721    (failure  contract  fails  to  express  the  intention 

to   include   debt   in   mortgage   which  of    the    parties:    Gilroy    v.    Strauss 

was  to  be  secured  thereby).  Building  &  Realty  Co.,  157  N.  Y.  S. 

*^  Codd  V.  Langley,  75  Wash.  45,  162.  See  also :  Harris  v.  Parr  (Tex. 
134  Pac.  467.  The  question  as  to  Civ.  App.),  165  S.  W.  42. 
whether  there  has  been  an  estoppel  "•  Hear  in  v.  Union  Sawmill  Co., 
or  ratification  by  delay  depends  very  ^05  Ark.  455,  151  S.  W.  1007  (timber 
much  on  whether  the  defendant  has  contract)  ;  Spelman  v.  Delano,  187 
acted  in  good  faith  and  has  not  Mo.  App.  119.  172  S.  W.  1163;  Hyde 
changed  his  position  to  his  prejudice :  v.  Kirkpatrick,  78  Ore.  466,  153  Pac. 
Kinman  v.  Hill  (Iowa),  156  N.  W.  41;  Hart  v.  Jopling  (Tex.  Civ.  App.), 
168 ;  Tazewell  Coal  &  Iron  Co.  v.  Gil-  146  S.  W.  1075.  Where  the  mistake 
lespie,  113  Va.  134,  75  S.  E.  757.  See  is  mutual  negligence  of  plaintiflF  in 
also:  Kinman  v.  Hill  (Iowa) ;  156  N.  making  mistake  no  defense  when  not 
W.  168  (lapse  of  two  years).  The  wilful  or  fraudulent:  Panhandle 
mere  fact  that  plaintiff  has  executed  Lumber  Co.  v.  Rancour,  24  Idaho  603, 
the  agreement  in  this  case  a  building  135  Pac  558.  To  same  effect: 
contract  does  not  prevent  a  suit  to  Holden  v.  Law  Union  &  Rock  Ins. 
reform:  Medical  Society  of  South  Co.,  63  Ore.  253,  127  Pac.  547  (fail- 
Carolina  V.  Gilbreth,  208  Fed.  899.  ure  to  examine  insurance  policy). 
The  relief  when  futile  will  be  denied :  Compare,  however,  with :  iEtna  Life 
Holland  Blow  Stave  Co.  v.  Barclay,  Ins.  Co.  v.  American  Zinc,  Lead  & 
193  Ala.  200,  69  So.  118.  Smelting  Co..  169  Mo.  App.  550,  154 

58  Newsome  v.  Harrell,  146  Ga.  139,  S.  W.  ffi7.    The  failure  of  a  grantee 

90  S.  E.  855.     See  also:     Arden  v.  to  discover  an  error  in  the  descrip- 

Boone  (Tex.  Civ.  App.),  187  S.  W.  tion  in  a  deed   does  not  necessarily 

995.  Generally  one  who  is  able  to  read  charge  him   with   laches :     Danielson 

but  who   signs   without  reading  will  v.   Neal,   164  Cal.  748,  130  Pac.  716. 

not  be  aided,  but  there  arc  exceptions  To  same  effect :     St.  Louis,  I.  M.  & 

to  the  rule:  Bank  of  Union  v.  Red-  S.   R.   Co.  v.   McConnell,    110    Ark. 

wine,  171  N.  Car.  559,  88  S.  E.  878.  306,  161  S.  W.  496.     See  also:     Sil- 

But   see  holding  that  the    foregoing  bon  v.  Pacific  Brewing  &  Malting  Co., 

principles  apply  to  cancellation  more  72  Wash.  13,  129  Pac.  581. 
than  reformation:     Perkins  v.  Kirby 
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§  2378.  Conditions  precedent — Demand — Restoration  or 
offer. — It  is  not  essential  in  some  jurisdictions  that  plaintiff 
demand  that  the  mistake  be  corrected  before  bringing  suit  to  re- 
form an  instrument  such  as  a  deed,^**  or  note,  when  there  was  no 
knowledge  of  the  mistake  until  suit  was  brought  to  collect  the 
same.**  In  a  suit  to  reform  a  deed  so  as  to  exclude  therefrom  the 
right  to  standing  timber  possession  of  the  timber  need  not  be 
proved.**  Where  a  deed  and  mortgage  both  misdescribe  the  land 
conveyed  the  complainants  are  not  bound  as  a  condition  prece- 
dent to  pay  part  of  the  mortgage  before  bringing  suit  to  reform, 
but  the  deed  and  mortgage  may  both  be  reformed  at  the  same 
time." 

§2379.  Objections  to  relief — Laches  and  negligence- 
Adequate  remedy  at  law. — In  case  an  adequate  remedy  is  af- 
forded at  law  an  action  in  equity  to  reform  the  contract  will  not 
lie.'**  But  it  is  otherwise  when  no  adequate  remedy  is  furnished 
at  law.*' 

§  2380.  Persons  entitled  to  reformation. — One  not  a  party 
to  the  instrument  but  who  has  been  prejudiced  by  a  mistake 
therein  or  who  stands  in  privity  of  relationship  is  entitled  to  the 
equitable  relief  of  reformation.*®  An  action  may  be  maintained 
by  a  purchaser  of  property  at  a  mortgage  sale  to  have  the  descrip- 
tion in  the  mortgage  reformed.*^  The  action  may  be  maintained 
by  a  life  tenant  in  a  proper  case,*'  or  one  who  through  assign- 
ment has  come  in  possession  of  property  affected  by  a  contract 
may  sue  to  have  the  same  reformed.*®    The  action  may  likewise 


"Danielson  v.  Neal,  164  Cal.  748, 
130  Pac.  716. 

•^Parchen  v.  Chessman,  49  Mont 
326,  142  Pac.  631,  146  Pac.  469,  Ann. 
Cas.  1916A,  681n. 

«  Gillen  v.  Powe,  219  Fed.  553,  135 

C*    C*    Sk.     t7% 

'««  Rose  V,  Hoye  (R.  I.),  89  Atl.  242. 

«*Jahnke  v.  Seydel  (Iowa),  159  N. 
W.  986  (damages  proper  remedy). 
See  also :  Walker  v.  Garner,  258  Mo. 
494.  167  S.  W,  955. 

®*  Garage  Equipment  Mfg.  Co.  v. 
Daniclson,  156  Wis.  90,  144  N.  W. 
284 

w  Sills  V.  Ford,  171  N.  Car.  733,  88 
S.  E.  636  (action  to  reform  deed  to 
exempt  timber)  ;  Bank  of  Union  v. 


Redwine,  171  N.  Car.  559,  88  S.  E. 
878  (suit  to  reform  deed). 

*^  Goulding  Fertilizer  Co.  v.  Blanch- 
ard,  178  Ala.  298,  59  So.  485. 

^®  Cox  V.  Interstate  Coal  Co.,  157 
Ky.  373,  163  S.  W.  231. 

08  Baird  v.  Erie  R.  Co.,  210  N.  Y. 
225,  104  N.  E.  614.  Plaintiff  having 
taken  the  fee  in  the  property  of  her 
deceased  husband,  who  had  granted 
a  right  of  way  to  defendant,  was  en- 
titled to  maintain  a  bill  to  correct  the 
description  and  to  quiet  title  to  parts 
of  excess  strip  which  had  been  sold 
on  land  contracts  or  conveyed  by 
warranty  deed :  White  v.  Grand  Rap- 
ids &  I.  R.  Co..  190  Mich.  1,  155  N. 
W.  719.  The  rights  of  devisees  to  sue 
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be  maintained  by  the  holder  of  a  first  mortgage  to  correct  an 
error  therein/® 

§  2381.  Persons  against  whom  relief  granted/"^ — Equity 
will  reform  an  instrument  in  case  of  mutual  mistake  between  the 
parties,  and  third  persons  can  not  complain  unless  they  plead  and 
prove  that  through  a  good  faith  transaction  they  have  acquired 
intervening  rights/^  But,  where  the  rights  of  third  parties  have 
intervened,^*  such  as  a  bona  fide  purchaser,^^  relief  will  be  de- 
nied.^* 

§  2382.     Reformation  as  against  persons  not  in  being.— A 

voluntary  deed  will  not  be  reformed  by  equity  after  the  death  of 
the  grantor." 

§  2383.  Form  of  remedy. — Courts  of  equity  have  a  juris- 
diction not  possessed  by  law  courts  to  reform  deeds,'®  and  con- 
tracts generally.^'  Thus  in  an  action  of  trespass  an  error  in  the 

for  reformation  may  be  barred  by  the  ^*  Allen  v.  Roanoke  R.  &  Lumber 
laches  of  the  owner  prior  to  his  Co.,  171  N.  Car.  339,  88  S.  E.  492; 
death :  Leuer  v.  Kunz,  260  IlL  584,  Spores  v.  Maude,  81  Ore.  U,  158  Pac 
103  N.  E.  550.  An  employe  may  have  169.  Where  restrictions  are  omitted 
a  release  contract  reformed  so  as  to  from  a  deed  through  accident  or  mis- 
provide  for  future  employment :  Pier-  take,  the  remedy  is  by  bill  to  reform 
son  V.  Kingman  Milling  Co.,  91  the  deed,  and  can  not  be  considered 
Kans.  775,  139  Pac.  394.  One  who  under  a  bill  to  enforce  the  restric- 
is  executor  and  also  trustee  of  tions:  Sargent  v.  Leonardi,  223 
his  father's  estate  has  no  interest  as  Mass.  556,  112  N.  E.  633.  In  an  emi- 
trustee  to  sue  to  reform  a  deed  by  nent  domain  proceeding  it  has.  been 
which  part  of  decedent's  property  was  held  that,  if  plaintiff  set  up  mutual 
conveyed,  in  order  to  escape  liability  mistake  in  his  deed,  he  might  join  his 
for  breach  of  warranty  of  title  to  grantor,  and  have  the  issue  as  to  the 
that  part  included  by  mistake:  De  mistake  determined:  Sugg  v.  Town 
Veer  v.  Pierson,  222  Mass.  167,  110  of  Greenville,  169  N.  Car.  606,  86  S. 
N.  E.  154.  E.  695. 

^0  Vamer-Collins  Hardware  Co.  v.  '^  Blackmon  v.  Quennelle,  189  Ala. 

New  Milford   Security  Co.    (Okla.),  630,  66  So.  608;  Mclsaac  v.  McMur- 

153  Pac.  667.  ray,  11  N.  H.  466,  93  Atl.  115,  L.  R. 

70a  [Main  section  quoted  in  Coates  A.  1916B,  769n ;  Interior  Warehouse 

v.  Smith  (Ore.),  160  Pac.  517,  521.]  Co.  v.  Dunn,  80  Ore.  528,  157  Pac. 

71  Blount,  Price  &  Co.  v.  Payne  806.  Federal  courts  can  neither  re- 
(Tex.  Civ.  App.),  187  S.  W.  990.  form  a  contract  sued  on  nor  recog* 

72  Doherty  v.  First  Nat  Bank  of  nize  as  an  equitable  defense  plain- 
Louisville,  161  Ky.  202,  170  S.  W.  615 ;  tiff's  failure  to  perform  a  provision 
Lenheim  v.  Smith,  54  Pa.  Super.  Ct.  of  the  agreement  omitted  from  the 
147.  writing  in  an  action  at  law:     AUe- 

73  Robertson  v.  Smith,  191  Mich,  gheny  Valley  Brick  Co.  v.  C.  W.  Ray- 
660,  158  N.  W.  207.  mond  Co.,  219  Fed.  477,   135   C.   C. 

7*  Compare  with  Dameron  v.  Row-  A.  189.  A  written  contract  can  not  be 

land  Lumber  Co.,  161  N.  Car.  495,  11  reformed  in  an  action  at  law :    Capi- 

S.  E.  694.  tal  City  Bank  v.  Hilson,  64  Fla.  206, 

"Miller    v.    Beardslee,    175    Mich.  60  So.  189,  Ann.  Cas.  1914B,  1211n; 

414,  141  N.  W.  566.  Regelin  v.  Conran,  184  III.  App.  570. 
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description  contained  in  the  deed  will  not  be  corrected/^  But  it 
has  been  held  that  although  an  action  on  a  contract  was  at  law 
this  did  not  make  the  petition  bad  on  demurrer  when  facts  are 
stated  which,  if  proved,  would  authorize  the  contract's  reforma- 
tion and  enforcement/^  In  some  states  courts  administer  legal 
and  equitable  rights  in  one  and  the  same  suit  and  where  this  is 
true  reformation  might  be  granted  in  an  action  at  law.®*^  It  quite 
frequently  happens  that  reformation  and  judgment®^  may  be  had 
in  one  and  the  same  suit.®^ 

§  2384.  Jurisdiction  of  court, — While  an  action  to  reform 
an  instrument  is  an  equitable  proceeding,  reformation  may,  as 
a  general  rule,  be  had  in  any  proper  proceeding  or  action  in  a 
court  having  equitable  jurisdiction/ 

§  2385.  Limitation  and  laches. — As  a  general  rule  laches 
will  not  bar  an  action  to  reform  an  instrument  when  the  party 
against  whom  reformation  is  sought  has  not  changed  his  position 
in  the  meantime/  But  it  has  been  held  that  where  after  discovery 
of  the  mistake  plaintiff  consulted  counsel,  negotiated  with  de- 
fendant for  a  settlement  and  then  litigated  the  matter  in  a  suit  at 
law  for  two  years  before  bringing  an  action  to  reform,  the  latter 
suit  was  barred  by  the  statute  of  limitations/  Also  where  the  mis- 


"Cilley  V.  Bacon,  88  Vt.  496,  93 
Atl.  261. 

^^  Cecil  V.  Kentucky  Livestock  Ins. 
Co.,  165  Ky.  211,  176  S.  W.  986. 

''^  Coats  V.  Camden  Fire  Ins.  Assn., 
149  Wis.  129,  135  N.  W.  524. 

*^  Jones  V.  Dappen,  27  Colo.  App. 
21, 146  Pac.  118;  Fidelity  Phenix  Fire 
Insurance  Co.  v.  Hilliard,  65  Fla.  443, 
62  So.  585 ;  Southern  States  Fire  Ins. 
Co.  V.  Vann,  69  Fla.  544,  68  So.  645. 
Thus,  in  State  Mut.  L.  Ins.  Co.  v. 
Green  (Okla.),  166  Pac.  105,  L.  R.  A. 
1917F,  663,  it  was  held  proper  to  join 
the  causes  of  action  for  reformation 
and  for  recovery  on  the  policy,  and 
the  proof  clearly  showing  a  mistake 
of  fact  in  the  description  of  the  block 
upon  which  the  insured  property 
stood  reformation  of  the  policy  and 
judgment  for  recovery  of  the  amount 
due  under  the  policy  for  total  de- 
struction of  said  property  by  fire  was 
sustained. 

"Where    a    mortgage    which    has 


been  foreclosed  contains  an  erroneous 
description  and  no  deed  has  been 
made  under  the  sale,  a  bill  of  review 
may  be  the  basis  for  proper  proceed- 
ings to  reform  the  mortgage,  where 
the  mortgagee  did  not  know  of  and  is 
not  responsible  for  the  error,  or  for 
the  delay  in  discovering  it:  Adams 
V.  Davis,  63  Fla.  324,  58  So.  837. 

^  Silbon  v.  Pacific  Brewing  &c.  Co., 
72  Wash.  13,  129  Pac.  581. 

2  Eidlitz  V.  Manhattan  Wrecking  & 
Contracting  Co.,  164  App.  Div.  591, 
150  N.  Y.  S.  307.  Reformation  of  a 
lease  granted  when  the  rights  of  in- 
nocent parties  or  the  lessors  have  not 
been  prejudiced  by  delay:  Gimbel 
Bros.  V.  Tolman,  161  Wis.  382,  154 
N.  W.  628. 

®  Eidlitz  V.  Manhattan  Wrecking  & 
Contracting  Co.,  84  Misc.  243,  145  N. 
Y.  S.  889.  Compare,  however,  with: 
Garage  Equipment  Mfg.  Co.  v.  Dan- 
ielson,  156  Wis.  90,  144  N.  W.  284. 
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take  might  have  been  discovered  by  the  exercise  of  due  diligence 
it  has  been  held  that  a  delay  of  four  years  would  bar  an  action  to 
reform  an  insurance  policy  by  the  company  issuing  the  same.*  In 
suits  to  reform  a  deed  neithfer  the  statute  of  limitations  nor  laches 
will  ordinarily  bar  such  an  action  when  the  one  seeking  reforma- 
tion has  been  in  tmdisturbed  possession  all  the  time,*  or  when  the 
complainant's  title  has  at  all  times  been  recognized  by  the  one 
holding  the  legal  title  through  a  mistake  in  the  deed.*  Suits  to  re- 

*  Citizens'    Mut    Fire    Ins.    Co.    v,  laches    as   barred    relief :     Gilroy  v. 

Conowingo  Bridge  Co.,  116  Md.  422,  Strauss  Building  &  Realty  Co.,  157  N. 

82    Atl.    372.     Compare    also    Boyd  Y.  S.  162. 

Lumber  Co.  v.  Mills,  146  Ga.  794,  92  »  Woodlawn  Realty  &  Development 

S.    E.    534,    L.    R.    A.    1918A,    1154,  Co.  v.  Hawkins,  186  Ala.  234,  65  So. 

where    cancelation    and    reformation  183,  Wykle  v.  Bartholomew,  258  IlL 

of  a  deed  were  both  refused  to  the  358,  101  N.  E.  597;  Carr  v.  Burris, 

grantor  who  had  remained  silent  for  148  Ky.  232,   146   S.   W.  424.     The 

two    years    after    he    discovered    or  same  principle  applies  to  leases :  Gim- 

ought  to  have  discovered  the  alleged  bel  Bros.  v.  Tolman,   161   Wis.  382, 

mistake.    The    following   are   exam-  154  N.  W.  628. 

pies  of  cases  not  barred  by  laches:  «Zeigler  v.  Zeigler,   180  Ala.  246, 

Where  the  payor  of  a  note  did  not  60  So.  810  (suit  against  heirs  to  cs- 

know  that  it  contained  a  stipulation  tablish  title).    The  same  principle  ap- 

inserted    by    the    scrivener    through  plies  where  the  grantee  has  notice  of 

mistake  until  an  action  was  brought  the  grantor's  claims  and  the  rights  of 

on  the  note,   he   was  not  guilty  of  third    parties    have    not    intervened: 

laches  for  having  previously  failed  to  Young  v.  Jones,  12  Wash.  277,  130 

reform  the  note:     Parchen  v.  Chess-  Pac.  90.    To  same  effect:     Chapman 

man,  49  Mont  326,  142  Pac.  631,  146  v.  Chapman,  194  Ala.  518,  70  So.  121 ; 

Pac    469,    Ann.    Cas.    1916A,    681n.  Rigell  v.  Gaskins,  142  Ga.  357,  82  S. 

Failure  to  discover  a  mistake  in  a  E.  1057;  Carlson  v.  Druse,  79  Wash, 

policy  until  after  a  loss  and  nearly  a  542,  140  Pac.  570   (defendant  in  no 

year   after   its   issuance  held  not  to  way  prejudiced  by  delay).    See  also: 

estop  insured  from  correcting  it  and  Williams  v.  American  Assn.,  197  Fed. 

specifically    enforcing    it:     Cecil    v.  500,  118  C.  C.  A.  1;  Nolen  v.  Hcnrj', 

Kentucky  Livestock  Ins.  Co.,  165  Ky.  190  Ala.  540,  67  So.  500,  Ann.  Cas. 

211,  176  S.  W.  986.     Where  a  bond  1917B,  792n;  Carroll  v.  Ryder,  34  R. 

was  given  to  secure  a  railroad  con-  I.  383,  83  Atl.  845  (property  in  mean- 

struction  contract,  but  it  was  deliv-  time  attached  by  creditors  of  grant- 

ered  without  being  signed  by  the  con-  or)  ;   Tazewell   Coal  &   Iron   Qo,  v. 

tractor  on  account  of  a  mutual  mis-  Gillespie,  113  Va.  134,  75  S.  E.  757; 

take  of  both  the  contractor  and  the  Lyle  v.  Cunningham,  79  Wash.  420, 

railroad    company    and    filed    away  140  Pac  330.    See  also:    Van  Brunt 

without  knowledge  of  the  defect  un-  v.  Fercuson,  163  Wis.  540,  158  N.  W. 

til   shortly  before   suit,   the   railroad  295.     In   the   following  cases   action 

company    held    not    chargeable    with  held  barred:    Louis  Werner  Sawmill 

laches:   Aetna  Indemnity  Co.  v.  Bal-  Co.  v.  Sessoms,  120  Ark.  105,  179  S. 

timore,  S.  P.  &  C.  R.  Co.,  117  Md.  W-  185  (barred  by  six-year  statute); 

523,   84   Atl.    166.     Where   suit   was  Leuer  v.  Kunz,  260  111.  584,  103  N.  E 

brought   to   reform   a   lease,   on   the  550   (lapse  of  twenty  years.     Inabil- 

ground   that  it  did  not  express  the  ity  to  understand  English  at  time  of 

agreement    of    the    parties,    shortly  exchange    no    excuse) ;    Gillespie   v. 

after     defendant     began     to     assert  Davis,    116   Va.    614,   82    S.    E.  705 

rights    under    the    lease    as    written,  (lapse    of    54    years.     Mistake    ap- 

plaintiff    was    not    guilty    of    such  peared  on  face  of  deed) ;  Dillard  v. 
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form  options  to  purchase  lands  may  be  maintained  in  a  proper 
case  after  the  plaintiff  has  elected  to  purchase  the  land  and  after 
the  time  limit  provided  in  the  option  has  expired/  When  the 
right  of  action  on  the  contract  is  barred  by  the  statute  of  limita- 
tions a  suit  to  reform  and  enforce  the  contract  is  generally  barred 
by  laches,  since  equity  follows  the  law.®  The  question  of  whether 
the  action  is  barred  by  the  statute  of  limitations  may  be  raised  on 
demurrer  in  some  cases,®  but  this  is  not  true  generally. 

§  2386.  Parties  to  suit. — Courts  of  equity  will  not  reform 
contracts  for  mutual  mistake  unless  all  the  parties  thereto  who 
have  any  interests  that  may  be  affected  by  the  reformation  and 
all  persons  who  have  acquired  rights  or  assumed  obligations 
thereunder  are  made  parties.*® 

§  2388.  Bill,  complaint  or  petition. — A  petition  for  refor- 
mation of  a  contract  should  show  in  clear  and  concise  language 
the  agreement  actually  made,  the  agreement  the  parties  intended 
to  make  and  the  grounds  of  reformation.** 

Jefferies,   118  Va.  81,  86  S.   HL  844  vendor  may  join  in  a  suit  against  the 

(lapse  of  forty  years).  original  vendor  to  reform  the  origi- 

^  Richardson  v.  Perrin,  137  Ga.  432,  nal  bill  of  sale  so  as  to  include  prop- 

7Z  S.  E.  649.  erty  omitted  by  mistake :   Fambrough 

*  Erickson  v.  Insurance  Co.  of  v.  De  Vane,  138  Ga.  47,  74  S.  E.  762. 
North  America,  66  Fla.  154,  63/  So.  Under  the  Iowa  statutes  a  suit  for 
716  (suit  concerning  insurance  pol-  reformation  of  plaintiff's  assignment 
icy).  The  principle  that  an  action  of  its  interest  in  a  lease  to  defendant 
for  reformation  of  a  contract  will  not  did  not  require  the  lessor  of  the  par- 
be  barred  so  long  as  an  action  may  ties  to  be  either  a  party  plaintiff  or 
be  brought  on  the  contract  is  not  ap-  defendant:  Buck  Auto  Carriage  & 
plicable  where  the  reformation  is  not  Implement  Co.  v.  Tietge,  174  Iowa 
merely  incidental  to  the  main  relief  103,  156  N.  W.  313.  Where  a  hus- 
sought,  but  is  essential  to  the  asking  band  sues  his  wife  to  reform,  for  her 
of  any  relief :  Bradbury  v.  Higgin-  fraud,  deeds  executed  by  a  third  per- 
son, 167  Cal.  553,  140  Pac.  254.  son  to  the  husband  and  wife  to  con- 

•  Cleveland  v.  Bateman,  21  N.  Mex.  summate  a  conveyance  from  the  hus- 
675,  158  Pac.  648.  band   alone  back   to  them  both,   the 

^<*Mangin  v.  Kellogg  (Idaho),  124  third  person,  not  having  had  any  in- 

Pac.  651    (case  reversed  to  bring  in  terest     in     the     property,     was     not 

another    party) ;    Vial    v.    Norwich  charged   with   fraud  and  was  pot  a 

Union  Fire  Ins.  Society,  172  111.  App.  necessary  party :    Butler  v.  Butler,  93 

134;  Roussel  v.  Railways  Realty  Co.,  Misc.  258,  157  N.  Y.  S.  188. 
132  La.  379,  61  So.  409;  First  Nat        "  Hughey  v.   Smith,  65   Ore.  323, 

Bank  v.  Fessler  (N.  J.),  92  Atl.  914;  133  Pac.  68.     The  mistake  must  be 

Brownsville  v.  Tumlinson  (Tex.  Civ.  clearly  alleged  or  circumstances  from 

App.),  179  S.  W.  1107   (reformation  which  it  can  be   inferred:     Linden- 

of  interest  in  business).    In  case  per-  berger  v.  Rowland,  158  Ky.  760,  lt6 

sonalty  is  sold  under  a  bill  of  sale  S.  W.  242.    A  petition  to  correct  tlie 

with  warranty  of  title,  and  is  subse-  misdescription  of  land  as  set  out  in  a 

quently  again   sold   under   the   same  deed,  which  alleges  that  the  grantor 

warranty,    the    last    vendee    and    his  agreed  to  convey  by  deed  of  trust  two 
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§  2389.  Cross-bill,  cross-complaint  or  counter-claim, — In 
an  action  on  a  written  instrument  in  which  two  or  more  persons 
are  defendants  one  of  said  defendants  may  file  a  cross-action 
against  the  other  defendant  and  obtain  reformation  as  against 

tracts,  that  in  accordance  with  the  846.  A  petition  which  prays  for  the 
agreement  a  deed  was  executed,  reformation  of  a  bill  of  sale  and  a 
wherein  the  land  was  misdescribed,  release  so  as  to  make  them  conform 
because  the  scrivener  inserted  the  to  the  contract  between  the  parties 
wrong  description,  states,  when  lib-  and  for  an  accounting  on  the  basis  of 
crally  construed,  as  required  by  Rev.  the  instruments  as  reformed  need  not 
Stat.  1909,  §1831,  a  cause  of  action  offer  to  surrender  the  release:  Tudor 
based  on  mutual  mistake:  Wolz  v.  v.  Kennett,  ^7  Vt.  99,  88  Atl.  520. 
Venard,  253  Mo.  67,  161  S.  W.  760.  In  an  action  to  reform  and  foreclose 
When  the  reformation  of  a  written  a  chattel  mortgage,  it  is  unnecessary 
instrument  is  incidental  to  the  main  for  the  petition  to  allege  tliat  it  \vas 
purpose  of  the  action,  no  demand  to  recorded;  for  as  between  the  parties 
correct  the  mistake  and  refusal  there-  it  was  a  valid  and  binding  obligation 
of  need  be  alleged :  Cleveland  v.  Bate-  without  registration :  Blount,  Price  & 
man,  21  N.  Mex.  675,  158  Pac.  648.  Co.  v.  Payne  (Tex.  Civ.  App.),  187 
In  the  following  cases  the  complaint  S.  W.  990.  As  to  allegations  in  plead- 
was  held  sufficient:  Consumers'  Coal  ing  where  mistake  made  by  scrivener, 
&  Fuel  Co.  V.  Yarbrough,  194  Ala.  see :  MacDonald  v.  Crissey,  215  N.  Y. 
482,  69  So.  897  (bill  to  reform  mining  609,  109  N.  E.  609.  In  tlie  following 
lease  by  abatement  of  purchase-  cases  the  complaint  was  held  insuffi- 
price)  ;  Zcigler  v.  Zeigler,  180  Ala.  cient:  Grieb  v.  Equitable  Life  Assur. 
246,  60  So.  810;  Woodlawn  Realty  &  Society,  194  Fed.  1021,  114  C  C.  A 
Development  Co.  v.  Hawkins,  186  658  (bill  to  reform  life  insurance  pol- 
Ala.  234,  65  So.  183 ;  Stricklin  v.  Kim-  icy)  ;  Griel  Bros.  Co.  v.  Brooks,  176 
brell,  193  Ala.  211,  69  So.  14;  Jones  Ala.  577,  58  So.  552  (bill  to  reform 
v.  Johnston,  193  Ala.  265,  69  So.  427;  lease  and  rent  notes)  ;  Storthz  v. 
Warren  v.  Crow,  195  Ala.  568,  71  So.  Bank  of  England,  123  Ark.  451,  185 
92  (bill  to  reform  mortgage)  ;  Dan-  S.  W.  784  (action  to  reform  mort- 
ielson  v.  Neal,  164  Cal.  748,  130  Pac  gage)  ;  Vial  v.  Norwich  Union  Fire 
716;  Lillis  v.  Silver  Creek  &  Panoche  Ins.  Society,  172  111.  App.  134  (refor- 
Land  &  Water  Co.,  21  Cal.  App.  234,  mation  sought  against  the  reinsuring 
131  Pac.  344  (conveyance  of  water  company) ;  Plistil  v.  Kaspar,  168  Iowa 
right)  ;  Richardson  v.  Perrin,  137  Ga.  ^ZZ,  150  N.  W.  584  (action  to  reform 
432,  7Z  S.  E.  649  (contract  for  sale  deed) ;  Doherty  v.  American  Gas  & 
of  land)  ;  Kight  v.  Gaskin,  139  Ga.  Electric  Co.,  151  App.  Div.  697,  136 
379,  77  S.  E.  390 ;  Correll  v.  Greider,  N.  Y.  S.  238  (action  to  reform  option 
258  III.  479,  101  N.  E.  930;  Carr  v.  contracts);  Mehlin  v.  Superior  Oil 
Burris,  148  Ky.  232,  146  S.  W.  424;  &  Gas  Co.,  39  Okla.  565,  136  Pac 
Boone  v.  Robinson,  151  Ky,  715,  152  581  (allegations  as  to  what  the  agree- 
S.  W.  753,  Ann.  Cas.  1915A,  352n;  ment  was  held  insufficient).  See  also 
Cecil  V.  Kentucky  Livestock  Ins.  Co.,  Interstate  Lumber  Co.  v.  Fife,  70  Fla. 
165  Ky.  211,  176  S.  W.  986  (action  to  178,  69  So.  715.  In  the  following  case 
reform  insurance  policy) ;  Eichel-  a  promissory  note  was  sought  to  be 
berger  v.  Cooper,  101  Miss.  253,  57  reformed.  It  had  been  indorsed 
So.  808 ;  Thraves  v.  Greenlees,  42  "without  recourse.'*  Plaintiff  alleged 
Okla.  764,  142  Pac.  1021 ;  Perkins  v.  that  he  was  "an  uneducated  man"  and 
Kirby  (R.  L),  97  Atl.  884;  Hart  v.  did  not  know  the  meaning  of  the 
Jopling  (Tex.  Civ.  App.),  146  S.  W.  words.  This  held  insufficient:  Baker 
1075;  Dickey  v.  Forrester  (Tex.  Civ.  v.  Patton,  144  Ga.  502,  87  S.  E.  659. 
App.),  148  S.  W.  1181;  Carlson  v.  As  to  waiver  of  defects  in  the  corn- 
Druse,  79  Wash.  542,  140  Pac.  570;  plaint,  see:  Cleveland  v.  Bateman,  21 
Smith  V.  McCune  (W.  Va.),  88  S.  E.  N.  Mex.  675,  158  Pac  648. 
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him.^'   Also  a  defendant  may  in  a  proper  case,  ask  reformation 
as  against  the  plaintiff/^ 

§  2391.  Demurrer. — Failure  of  the  petition  to  allege  facts 
showing  that  the  mistake  was  mutual  may  be  raised  on  de- 
murrer.^* In  case  the  petition  asking  for  reformation  of  a  writ- 
ten instrument  sets  forth  a  cause  of  action  interlocutory  orders 
overruling  a  demurrer  and  granting  an  injunction  will  not  be  set 
aside." 

• 

§  2392.  Issue,  proof  and  variance. — Parol  evidence  is  ad- 
missible to  show  that  because  of  mutual  mistake  or  fraud  the  in- 
strument sought  to  be  reformed  does  not  express  the  intention  of 
the  parties/®  but  this  rule  does  not  deprive  the  written  contract 

"Alston    V.    Pierson     (Tex.    Civ.  fact:  Beatty  v.  Ireland,  152  App.  Div. 

App.),  158  S.  W.  1165.         -  588,  137  N.  Y.  S.  456;  Schlosser  v. 

isParchen  v.  Chessman,  49  Mont.  Nicholson,  184  Ind.  283,  111  N.  E.  13; 

326,  142  Pac  631,  146  Pac.  469,  Ann.  Greiner  v.  Swartz,  167  Iowa  543,  149 

Cas.  1916A,  681n.    The  court  may,  in  N.  W.  598.     Compare,  however,  with 

a  proper  case,  allow  tlie  amendment  Torrey  v.  McFadyen,  165  N.  Car.  237, 

of  defendant's  pleading  on  the  trial,  81   S.  E.  296.     The  intention  of  the 

so  as  to  ask  for  reformation:  Foth-  parties  is  the  material  issue:  Newton 

eringham  v.  Lockhart,  30  S.  Dak.  394,  v.  American  Car  Sprinkler  Co.,  88  Vt. 

138  N.  W.  804.    In  the  following  case  487,  92  Atl.  831.     Where  there  was  a 

allegations  held  insufficient:  Citizens'  shortage  in  the  amount  of  land  sold. 

Bank  of  Adrian  v.  Southern  Securi-  evidence    that    certain    parts    thereof 

ties  &  Financing  Co.,  143  Ga.  101,  84  were  more  valuable  than  others  was 

S.  E.  465.  irrelevant  and  immaterial:  Adams  v. 

"  Goulding  Fertilizer  Co.  V.  Blanch-  White,    138   Ga.   306,   75    S.   E.   321. 

ard,  178  Ala.  298,  59  So.  485.  Also  in  an  action  to  reform  an  en- 

^*City  Building  &  Loan   Assn.  v.  dowment   policy   because    of    mutual 

Tatum,  67  Fla.  485.  65  So.  543.  mistake   in   not   designating   plaintiff 

^'^Schirmer  v.  Union  Brewing  and  as  beneficiary  at  its  expiration,   evi- 

Malting   Co.,   26  Cal.   App.   169,    146  dence   that   the    form   of   application 

Pac.  194;  Arbaney  v.  Usel,  61  Colo,  had    caused    other    mistakes,    as    to 

311,   157    Pac.   204    (suit   to    reform  meaning    of    term    "30-year    endow- 

deed) ;  Kinman  v.  Hill   (Iowa),  156  ment,"  held  not  admissible;  Hayes  v. 

N.  W.    168    (reformation   of   note)  ;  Penn  Mut.  Life  Ins.  Co.,  222  Mass. 

Proctor   v.    Fife,   97    Kans.   431,    155  382,  111  N.  E.  168.     In  an  action  to 

Pac.  931 ;    Mclsaac  v.  McMurray,  11  correct  a  contract  authorizing  def end- 

N.    H.     466,     93     Atl.     115,     L.     R.  ant  to  sell  plaintiff's  land  by  substitut- 

A.    1916B,     769n;     Archer     v.     Mc-  ing  a  higher  price,  the  market  value 

Clure,     16(5     N.     Car.     140,     81     S.  thereof    is    immaterial    except   as    to 

E.    1081,    Ann.    Cas.     1916C,     180n ;  plaintiff's  good  faith :  Turner  v.  Bray, 

Harry  v.  Hamilton  (Tex.  Civ.  App.),  12  Ore.  334,  143  Pac.  1011.    In  a  suit 

154  S.  W.   637    (land   omitted   from  to   reform   a   deed   by   supplying   ?in 

deed);    Strickland    v.    Baugh    (Tex.  omitted  part. of  the  description,  evi- 

Civ.  App.),  169  S.  W.  181.    The  rule  dence  of  the  nature  and  value  of  im- 

that  parol  evidence   will  not  be   ad-  provements  put  upon  the  land  by  the 

mitted  to  vary  the  terms  of  a  writ-  grantee  after  being  put  in  possession 

ten   contract   does   not   apply   where  held  properly  admitted :  Allen  v.  Pur- 

the  action  is  to  correct  a  mistake  of  cell,  141  Ga.  226,  80  S.  E.  713. 
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of  evidential  force."  Abstracts  of  title  may  constitute  such  con- 
temporaneous data  as  will  render  them  admissible  on  the  question 
of  what  real  estate  was  intended  to  be  conveyed."  Evidence  of 
previous  negotiations**  and  circumstances  and  conversations  lead- 
ing up  to  the  drawing  up  of  the  contract,  when  material,  are  ad- 
missible." The  conduct  of  the  parties  after  the  execution  of  the 
contract  may  also  be  admissible  to  show  their  intention.**  In 
suits  to  reform  instruments  because  of  a  mistake  of  fact  the  ques- 
tion of  laches  on  the  part  of  plaintiff  is  one  of  fact  and  not  law,'* 
as  is  also  the  insertion  of  words  in  a  written  instrument."  In  case 
of  trial  by  jury  it  is  for  the  jury  to  say  whether  the  evidence  is 
sufficiently  clear,  strong  and  convincing  to  warrant  reformation.** 
The  pleading  and  proof  must  substantially  correspond.*" 

§  2393.     Presumptions  and  burden  of  proof. — When  suit 
is  brought  to  reform  a  contract  a  presumption  exists  that  the 


"  Biser  v.  Bauer,  205  Fed.  229,  123 
C.  C.  A.  417. 

1®  Harry  v.  Hamilton  (Tex.  Civ. 
:App.),  154  S.  W.  637. 

19  United  States  Health  &  Accident 
Ins.  Co.  V.  Emerick,  55  Ind.  App.  591, 
103  N.  E.  435;  Torrey  v.  McFadyen, 
165  N.  Car.  237,  81  S.  E.  296 ;  Melott 
V.  West,  76  W.  Va.  739,  86  S.  E.  759. 

20  Koch  V.  Bird,  174  Mich.  594,  140 
N.  W.  919.  What  occurred  at  the 
signing  of  the  contract  may  be  ad- 
missible: King  V.  Edward  Thompson 
Co.,  56  Ind.  App.  274,  104  N.  E.  106. 

21  Fischer  v.  Dent,  259  Mo.  86,  167 
S.  W.  977. 

2«0sincup  V.  Henthorn,  89  Kans. 
58,  130  Pac.  652,  46  L.  R.  A.  (N.  S.) 
174n,  Ann.  Cas.  1914C,  1262n. 

23  Baker  v.  Pierce,  197  111.  App.  158. 

2*  Archer  v.  McClure,  166  N.  Car. 
140,  81  S.  E.  1081,  Ann.  Cas.  1916C, 
180n.  In  an  action  to  reform  a  lease, 
the  issue  of  the  lessor's  infancy  may 
be  a  question  of  fact  for  the  jury: 
Giles  V.  Latimer,  40  Okla.  301,  137 
Pac.  113,  As  to  province  of  court  and 
jury  in  suits  to  reform  deeds  see: 
Highsmith  v.  Page,  158  N.  Car.  226, 
73  S.  E.  998. 

25  Interstate  Lumber  Co.  v.  Fife, 
70  Fla.  178,  69  So.  715.  To  reform  a 
mistake  in  a  policy  of  insurance,  the 
terms  of  the  intended  agreement  must 
be  shown;  and,  where  it  is  alleged 
that  the  policy  was  to  be  the  same  as 


a  prior  policy  in  another  company,  the 
terms  of  such  prior  policy  must  be 
shown :  Aetna  Life  Ins.  Co.  v.  Ameri- 
can Zinc,  Lead  &  Smelting  Co.,  169 
Mo.  App.  550,  154  S.  W.  827.  It  has 
been  held  erroneous  to  instruct  the 
jury,  in  case  they  found  the  sale  of 
land  was  by  the  acre  at  a  fixed  price 
per  acre,  to  make  any  other  reduction 
than  one  proportionally  to  the  defi- 
ciency: Adams  v.  White,  138  Ga.  306, 
75  S.  E.  321.  In  an  action  to  reform 
an  endowment  policy  on  ground  of 
mutual  mistake  in  not  naming  plain- 
tiff as  beneficiary  at  its  maturity,  his 
requested  charge  that  the  application 
might  be  explained  by  what  was  said 
by  the  parties,  properly  refused: 
Hayes  v.  Penn  Mut,  Life  Ins.  Co., 
222  Mass.  382,  111  N.  E.  168.  In  a 
suit  to  reform  a  lease  because  of  mu- 
tual mistake,  an  instruction  that  in 
substance  defendant's  counterclaim 
was  "that  defendants  were  only  to 
clear  up  15  acres  every  two  years  in- 
stead of  15  acres  every  year"  was  er- 
roneous, because  it  indicated  that  de- 
fendants were  relying  on  the  lease  as 
written:  Harmon  v.  Pohle,  55  Ind. 
App.  439,  103  N.  E.  1087.  In  case 
there  is  a  finding  of  facts  such  finding 
should  cover  the  material  facts  in 
issue,  and  if  it  fails  to  do  so  will  be 
insufficient :  Auerbach  v.  Healy 
,  (Cal.),  161  Pac.  1157. 
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agreement,  as  executed,  correctly  expresses  the  intention  of  the 
parties  and  the  burden  of  proof  is  upon  the  party  seeking  reforma- 
tion.*°  This  principle  applies  to  deeds^^  and  insurance  policies,*^ 
as  Avell  as  other  forms  of  contracts.  When  the  complaint  does  not 
allege  the  time  when  the  mistake  was  discovered,  it  will  be  pre- 
sumed that  the  alleged  mistake  was  known  by  all  the  parties  in- 
terested from  the  time  the  instrument  was  made.*®  In  suits  to 
correct  misdescriptions  in  deeds,  where  it  appears  that  the  grantor 
subsequently  conveyed  the  same  land  by  a  correct  deed  to  another, 
the  burden  is  on  the  plaintiffs  to  prove  that  the  subsequent  pur- 
chaser had  knowledge  of  the  mutual  mistake  in  the  prior  deed 
given  before  he  purchased.^*  The  same  is  true  concerning  the 
burden  of  proof  when  the  plaintiff  seeks  to  prove  that  the  parties 
intended  to  make  a  contract  such  as  he  seeks  to  establish,  and  that 
such  intent  was  frustrated  by  fraud,  accident  or  mutual  mistake.'^ 
Moreover,  the  plaintiff  should  show  the  exact  form  to  which  the 
contract  should  be  brought.'*^ 

§  2394.  Weight  and  sufficiency  of  evidence. — To  warrant 
the  reformation  of  a  written  instrument  on  the  ground  of  mutual 
mistake,  fraud,  or  inequitable  conduct  the  evidence  supporting 
the  charge  must  be  clear,  unequivocal,  and  decisive.*'   This  rule 

w  Ackerlin  v.  United  States,  49  Ct.  222  Mass.  382,  111  N.  E.  168;  Fidelity 

CI.  635;  Hesson  v.  Hesson,  121  Md.  Phenix  Fire  Ins.  Co.  v.  Hilliard,  65 

626,  89  Atl.  107.    In  case  notice  of  the  Fla.  443,  62  So.  585. 

mistake   is   necessary   the   burden   is  29  Cleveland  v.  Bateman,  21  N.  Mex. 

upon  plaintiff    to    prove    notice,  as  675,  158  Pac.  648. 

where  one  insurance  company  has  re-  ^0  Roycrof  t  v.  Jordan,  182  Ala.  447. 

insured  and  a  policy  taken  over  by  62  So.  701. 

the  second  company  is  sought  to  be  ^^  Day  v.  Dyer,  171  Iowa  437,  152 

reformed;    Vial    v.    Norwich    Union  N.  W.  53.    To  same  effect:  Harmon 

Fire  Ins.   Society,  172  111.  App.   134.  v.  Pohle,  55  Ind.  App.  439,  103  N.  E. 

No  presumption,  however,  that  plain-  1087;   First   Nat.    Bank   v.   Hartford 

tiff  has   examined    the    record    and  Fire  Ins.  Co.  of  Hartford,  Conn.,  17 

knows  the  terms  of  the  record  con-  N.  Mex.  334,   127  Pac.  1115.     Fraud 

vcyance  where  he  has  been  acting  un-  is  not  presumed :    Noble  v.  Trump, 

der  a  conveyance  of  water  rights  as  174  Iowa  320,  156  N.  W.  376. 

understood  by  him:   Lillis  v.   Silver  ^^wTright  v.  Bott  (Tex.  Civ.  App.), 

Creek  &  Panoche  Land  &  Water  Co.,  163  S.  W.  360.    The  real  intention  of 

21  Cal.  App.  234,  131  Pac.  344.  the  parties  must  be  clearly  established : 

"Booth  v.  Cornelius,  189  Ala.  44,  Winston    v.    City    of    Pittsfield,  221 

66  So.  630 ;  Gibbs  v.  Wallace,  58  Colo.  Mass.  356.  108  N.  E.  1038. 

364.  147  Pac.  686 ;  Hopkins  v.  Neal,  "  Allegheny  Valley  Brick  Co.  v.  C. 

128  Md.  251,  97  Atl.  436;   Sayre  v.  W.  Raymond  Co.,  219  Fed.  477,  135 

Moir,  68  Ore.  381,  137  Pac.  215;  Bvrd  C   C.  A.   189;   Holland   Blow   Stave 

v.  Mayo,  75  Ore.  100,  144  Pac.  574,  Co.  v.  Barclay,  193  Ala.  200,  69  So. 

145  Pac.  13,  146  Pac.  475;  Gillespie  v.  118;  Willingham  &  Bell  v.  Whitley. 

Davis,  116  Va.  630,  82  S.  E.  705.  189  Ala.  52.  66  So.  681 :  St.  Louis,  I. 

'8  Hayes  v.  Penn  Mut.  Life  Ins.  Co.,  M.  &   S.  R.   Co.  v.   McConnell,   1 10 
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of  certainty,  in  actions  for  reformation  is  often  invoked  and 

Ark.    306,     161     S.    W.  496     (relief  Davidson  v.  Bailey  (Okla.),  155  Pac 

granted   on   cross-complaint);    Leslie  511;   Suksdorf  v.   Spokane,  P.  &  S. 

V.  O'Neil,   108  Ark.  607,  156  S.  W.  R.  Co.,  72  Ore,  398.  143  Pac.  1104; 

1017;    Ford   v.   Nunnelley,    112   Ark.  Lenheim  v.  Smith,  54  Pa.  Super.  Ct. 

607,  165  S.  W.  291 ;  Goodrum  v.  Mer-  147 ;   Battle  v.   Claiborne,   133  Tenn. 

chants'    &    Planters'    Bank    of    Eng-  286,  180  S.  W.  584 ;  Curry  v.  Landes, 

land,   102'  Ark.  326,   144   S.  W.   198,  116  Va.  843,  83  S.  E.  396;  Moore  v. 

Ann.  Cas.  1914A,  51  In;  Eureka  Stone  Parker.  83  Wash.  399,  145  Pac  440; 

Co.  V.  Roach,  120  Ark.  326,  179  S.  W.  Bruce  v.  Grays  Harbor  Drug  Co.,  68 

499; 'Jones  v.  Dappen,  21  Colo.  App.  Wash.  668,  123  Pac.  1075;  Carlson  v. 

21,    146    Pac.    118;    Robinson    Point  Druse,  79  Wash.  542,   140  Pac.  570; 

Lumber  Co.  v.  Johnson,  63  Fla.  562,  Codd  v.  Langley,  75  Wash.  45,  134 

58  So.  841 ;  Interstate  Lumber  Co.  v.  Pac   467 ;    Northwest    Motor   Co.  v. 

Fife,  70  Fla.  178,  69  So.  715;  Buck  v.  Braund,  89  Wash.  593,  154  Pac  1098; 

Garber,  261  111.  378,  103  N.  E.  1059 ;  Anderson  v.  Freeman,  88  Wash.  608, 

Lines  v.  Willey,  253  111.  440,  97  N.  E.  153  Pac  307;   Stevens  v.  Johnson,  72 

843 ;  Seery  v.  Catholic  Order  of  For-  W.  Va.  434,  78  S.  E.  Zll ;  Brown  & 

esters,   176  111.  App.  307 ;  Tucker  v.  Hill  v.  McCabe,  72  W.  Va.  105,  TJ  S. 

Glew,  158  Iowa  231,  139  N.  W.  565;  E.  538;  Jilek  v.  Zahl,  162  Wis.  157. 

Good  Milking  Mach.  Co.  v.  Galloway,  155  N.  W.  909.    Relief  will  be  denied 

168  Iowa  550,   150  N.  AV".  710;   Ex-  where   the   evidence    is   equally  bal- 

change    Bank    v.    Schultz,    167    Iowa  anced:    Hesson   v.   Hesson.    121  Md. 

136,  149  N.'W.  99;  Ison  v.  Sanders,  626,  89  Atl.  107.    The  mere  prepon- 

163  Ky.  605,  174  S.  W.  505;  McMee  derance    of    conflicting    evidence    is 

V.  Henry,  163  Ky.  729,  174  S.  W.  746 ;  insufficient :     Griffith    v.    York,    152 

Brunswick  &  Topsham  Water  Dist.  Ky.     14,     153     S.     W.     31;     Gibbs 

V.  Inhabitants  of  Topsham,  109  Maine  v,   Wallace,    58   Colo.   364,    147  Pac. 

334.  84  Atl.  644;  Miles  v.  Shreve,  179  686;  Noble  v.  Trump,  174  Iowa  320. 

Mich.  671.  146  N.  W.  374;  Barnum  v.  156  N.  W.  Zn\  Weight  v.  Bailey,  45 

White,    128    Minn.    58,    150    N.    W.  Utah    584.    147    Pac.    899.      Compare 

227,     151     N.     W.     147 ;     Robinson  with :  Harmon  v.  Pohle,  55  Ind.  App. 

V.     Korns,    250    Mo.     663,     157     S.  439,  103  N.  E.  1087.    While  some  of 

W.  790 ;  Driskill  v.  Ashley,  259  Mo.  the  foregoing  cases  lay  down  the  rule 

1,  167  S.  W.  1026,  Ann.  Cas.  1916A,  that  the  evidence  must  prove  the  right 

8(58n ;   Hallgren  v.  Becker,  94   Nebr.  to  reformation  beyond  a  reasonable 

415,  143  N.  W.  467;  Mclsaac  v.  Mc-  dotibt,   the   following  cases  hold  the 

Murray.  11  N.  H.  466,  93  Atl.  115,  L.  contrary:   Panhandle  Lumber  Co.  v. 

R.  A.   1916B,  769n;   Birch  v.  Baker,  Rancour,  24  Idaho  603,  135  Pac  558; 

81  N.  J.  Eq.  264,  86  Atl.  932 ;  First  Clark  v.  Clark,  141  Ga.  437.  81  S.  E. 

Nat.   Bank  v.  Fessler,  84  N.  J.  Eq.  129;  Fife  v.  Gate,  85  Vt.  418,  82  Atl. 

166,  92  Atl.  914;  J.  P.  Duffy  Co.  v.  741.   The  evidence  required  to  obtain 

Todebush,  173  App.  Div.  205,  159  N.  a  reformation  will  vary  depending  on 

Y.  S.  299;    City    of    New    York    v.  the  situation  and  intelligence  of  the 

Matthews,  156  App.  Div.  490.  141  N.  parties :  Biscr  v.  Bauer  205  Fed.  229, 

Y.  S.  432;  Beatty  v.  Ireland,  152  App.  123  C.  C.  A.  417.     In  tlie  following 

Div.  588,  137  N.  Y.  S.  456;  Lamm  v.  cases  the  evidence  was  held  sufficient 

Lamm,  163  N.  Car.  71,  79  S.  E.  290;  to     warrant     reformation:     Fidelity 

Richmond   Cedar  Works  v.  John  L.  Trust  Co.  v.  D.  T.  McKeithan  Lum- 

Roper  Lumber  Co.,  168  N.  Car.  391,  ber   Co.,   212   Fed.  229    (mortgage); 

84  S.  E.  521   (especially  when  parties  Williams  v.  Williams,   183  Ala.  585, 

to  a  deed  are  dead)  ;  Roberts  v.  Na-  62   So.   843    (reformation   of  deed) ; 

tional  Ins.  Co.,  2  Ohio  App.  463,  35  Park  v.  McKee,  24  Colo.  App.  11,  131 

Ohio   Cir.   Ct    212;   Schafer  v.   Mid-  Pac.  279  (agreement  transferring  wa- 

land    Hotel    Co.,    41    Okla.    Ill,    137  ter  shares)  ;  Adams  v.  Davis,  67  Fla. 

Pac.    664;    Dockstader   v.    Gibbs,    34  200,  64  So.  853   (mortgage) ;  Adams 

Okla.   497,    126   Pac.  229;    Cleveland  v.  White,  138  Ga.  306,  75  S.  E.  321 

V.  Rankin,  48  Okla.  99,  149  Pac  1131;  (bond  for  title);   Correll  v.  Greider, 
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applied  to  a  variety  of  contracts  in  general,**  contracts  to  convey 

258  III.  479,  101  N.  E.  930  (reforma-  of  deed).   In  the  following  cases  the 

tion  of   deed)  ;    Wykle  v.   Bartholo-  evidence  held  insufficient :   Burnaugh 

mew,  258  111.  358,  101  N.  E.  597  (ref-  v.  Walther,  159  Iowa  143,  140  N.  W. 

ormation  of  deed);  Sharp  v.  Trustees  412;  Miller  v.  Uhlman,  198  Fed.  233 

of  Schools,  261  111.  44,  103  N.  E.  562  (sale  of  hops) ;  Doniphan,  K.  &  S. 

(deed)  ;   Groom  v.  Wray,   154  Iowa  R.  Co.  v.  Missouri  &  N.  A.  R.  Co., 

734,  135  N.  W.  418   (note)  ;  Day  v.  104  Ark.  475,  149  S.  W.  60  (railroad 

Dyer  (Iowa),  152  N.  W.  53  (deed)  ;  traffic   contract)  ;    Hoffman   v.   Rice- 

Kinman  v.  Hill   (Iowa),  156  N.  W.  Stix  Dry  Goods  Co.,  Ill  Ark.  207,  163 

168  (mortgage)  ;   McGuire  v.  Davis,  S,   W.   520    (note) ;    American    Nat. 

95  Kans.  486,   148  Pac.  755    (deed) ;  Ins.  Co.  v.  Schlosberg,  117  Ark.  655, 

Carr  v.  Burris,  148  Ky.  232,   146  S.  174  S.  W.   1158   (insurance  policy)  ; 

W.  424  (deed) ;  Wilson  v.  Reynolds,  Miller  v.  Mandel,  259  111.  314.  102  N. 

154  Ky.  159,  156  S.  W.  1036  (suit  to  E.  760;  Perry  v.  Elliott,  261  111.  553. 
reform  deed)  ;  National  Union  Fire  104  N.  E.  196  (deed)  ;  Reeves  v.  St. 
Ins.  Co.  v.  Light's  Admr.,.  163  Ky.  Pierre,  165  Iowa  581,  146  N.  W.  742 
169,  173  S.  W.  365  (insurance  policy)  ;  (lease)  ;  Stromberg  v.  Alexander,  171 
Cook  V.  Day,  168  Ky.  282,  181  S.  W.  Iowa  707,  154  N.  W.  414  (contract  to 
1113  (deed)  ;  Combs  v.  Ison,  168  Ky.  exchange  lands) ;  Bennett  Jellico  Coal 
728,  182  S.  W.  953  (deed);  White  v.  Co.  v.  East  Jellico  Coal  Co.,  152  Ky. 
Grand  Rapids  &  I.  R.  Co.   (Mich.),  838,  154  S.  W.  922;  Howard  v.  How- 

155  N.  W.  719  (deed  railroad  right  ard,  157  Ky.  549,  163  S.  W.  740 
of  way)  ;  Isberg  v.  Miller,  176  Mich,  (deed) ;  Rockport  Coal  Co.  v.  Carter, 
677,  142  N.  W.  1060  (contract  not  to  157  Ky.  555,  163  S.  W.  734  (mining 
re-engage  in  business)  ;  Lindell  v.  lease)  ;  Gaver  v.  Gaver,  119  Md.  634, 
Peters,  129  Minn.  288,  152  N.  W.  G48,  87  Atl.  396  (no  mistake  not  shared  by 
Ann.  Cas.  1916E,  1130n  (deed)  ;  Hen-  sureties)  ;  Hopkins  v.  Neal,  128  Md. 
ley  v.  Sullivant,  248  Mo.  672,  154  S.  251,  97  Atl.  436  (deed)  ;  Hayes  v. 
W.  706  (suit  to  reform  contract)  ;  Penn  Mut.  Life  Ins.  Co.,  222  Mass. 
Mclntyre  v.  Casey  (Mo.),  182  S.  W.  382,  111  N.  E.  168  (insurance  policy) ; 
966  (relief  granted  on  cross-bill) ;  Robertson  v.  Smith,  191  Mich.  660, 
Potter  V.  Sorensen,  96  Nebr.  698,  148  158  N.  W.  207;  Crouch  v.  Thompson, 
N.  W.  898  (contract  for  sale  of  real  254  Mo.  477,  162  S.  W.  149  (option 
estate)  ;  Gilroy  v.  Strauss  Building  &  contract) ;  /Etn2L  Life  Ins.  Co.  v. 
Realty  Co.,  157  N.  Y.  S.  162  (lease) ;  American  Zifrc,  Lead  &  Smelting  Co., 
MacDonald  v.  Crissey,  215  N.  Y.  609,  169  Mo.  App.  550,  154  S.  W.  827  (ref- 
109  N.  E.  609  (contract  for  purchase  ormation  of  insurance  policy) ;  Dis- 
of  motor  car)  ;  Knobloch  v.  Kracke,  brow  v.  Disbrow,  146  N.  Y.  S.  63 
151  App.  Div.  10,  135  N.  Y.  S.  381  (trust  deed)  ;  Fitzgerald  v.  Arcade 
(deed);  Freres  v.  Stayton  Woolen  Theater  Co.,  153  N.  Y.  S.  618;  Dam- 
Mills  Co.,  65  Ore.  206,  132  Pac.  533  eron  v.  Rowland  Lumber  Co.,  163  N. 
(reformation  of  mortgage) ;  White  v.  Car.  278,  79  S.  E.  607  (timber  deed)  ; 
Proebstel,  65  Ore.  11,  130  Pac.  732  Torrey  v.  McFadyn,  165  N.  Car. 
(reformation  of  deed) ;  Markwart  v.  237,  81  S.  E.  296;  Sayre  v.  Moir,  68 
Kliewer,  75  Ore.  574,  147  Pac.  553  Ore.  381,  137  Pac.  215  (deed)  ;  Jones 
(deed) ;  Bird  v.  Mayo,  75  Ore.  100,  v.  Kelly,  94  S.  Car.  349.  78  S.  E.  17 ; 
144  Pac.  574,  145  Pac.  13,  146  Pac.  Gillespie  v.  Davis,  116  Va.  630.  82  S. 
475  (deed)  ;  Harry  v.  Hamilton  (Tex.  E.  705  (deed)  ;  Hertzog  v.  Riley,  71 
(:iv.  App.),  154  S.  W.  637  (reforma-  W.  Va.  651.  77  S.  E.  138  (evidence  in- 
tion  of  deed)  ;  Harris  v.  Parr  (Tex.  sufficient  on  ground  of  mistake,  suffi- 
Civ.  App.),  165  S.  W.  42  (deed) ;  cient  on  ground  of  alteration)  ;  Go- 
Western  Assur.  Co.  v.  Hillyer-  vier  v.  Brechler,  159  Wis.  157,  149  N. 
Dcutsch-Jarratt      Co.       (Tex.      Civ.  W.  740. 

App.),   167   S.  W.   816    (mortgage);  »*  Scott  v.  Spurr,  169  Ky.  575,  184 

Muerling  v.  Colsen,  79  Wash.  54,  139  S.  W.  866;  Robertson  v.  Smith,  191 

Pac.  616  (deed)  ;  Young  v.  Jones,  72  Mich.  660,  158  N.  W.  207.    In  an  ac- 

Wash.  277,  130  Pac.  90  (reformation  tion  to  reform  a  written  contract  for 
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land,^*^  deeds,'^  in  respect  to  the  property  conveyed  thereby,^'  and 
covenants,  conditions,  reservations  and  restrictions  therein,'®  trust 
deeds,*^  mortgages,*®  leases,*^  insurance  policies,*^  and  releases." 

§  2395.  Relief  awarded. — In  actions  to  reform  written  in- 
struments where  the  court  obtains  jurisdiction  for  that  purpose 
it  has  the  power  to  grant  complete  relief,**  and  may  award  dam- 
ages for  the  breach  of  the  contract  as  reformed,**  or,  in  a  proper 
case,  compel  specific  performance.*®  In  case  of  an  insurance  pol- 


mistake,  denial  by  defendant  that 
there  was  any  mistake  will  not  defeat 
the  equity:  Sills  v.  Ford,  171  N.  Car. 
7^3,  88  S.  E.  636.  To  same  effect: 
Melott  V.  West,  76  W.  Va.  739,  86  S. 
E.  759. 

'»5  Church  V.  Nash,  163  Wis.  424, 
158  N.  W.  89. 

•-^^Bajohr  v.  Bajohr  (Mo.),  184  S. 
W.  76.  The  evidence  required  is 
more  than  a  bare  preponderance, 
however:  Stephens  v.  Stephens 
(Mo.).  183  S.  W.  572. 

37  Tegarden  v.  Hurst,  123  Ark.  354, 
185  S.  W.  463.  Evidence  held  insuf- 
ficient: Stephens  v.  Stephens  (Mo.), 
183  S.  W.  572;  Allen  v.  Roanoke  R. 
&  Lumber  Co.,  171  N.  Car.  339,  88 
S.*  E.  492. 

38  Proctor  V.  Fife,  97  Kans.  431, 
155  Pac.  931. 

30  Bank  of  Union  v.  Redwine,  171 
N.  Car.  559,  88  S.  E.  878.^ 

*o  Bradshaw  v.  Provident  Trust 
Co..  81  Ore.  55,  158  Pac.  274. 

*i  Buck  Auto  Carriage  &  Imple- 
ment Co.  V.  Tietge,  174  Iowa  103,  156 
N.  W.  313;  Wagner  v.  Click,  177 
Iowa  623,  159  N.  W.  233;  Scott  v. 
Spurr,  169  Ky.  575,  184  S.  W.  866; 
Bott  V.  Campbell,  82  Ore.  468,  161 
Pac.  955;  Perkins  v.  Kirby  (R.  I.), 
97  Atl.  884  (mistake  may  be  implied 
from  circumstances  proved).  Evi- 
dence held  insufficient:  A.  E.  Wood 
&  Co.  V.  Standard  Drug  Store,  192 
Mich.  453,  158  N.  W.  844. 

*2  Springfield  Fire  &  Marine  Ins. 
Co.  V.  Snowden,  173  Ky.  664,  191  S. 
W.  439;  Mahoney  v.  Minnesota 
Farmers*  Mut.  Ins.  Co.,  136  Minn. 
34,  161  N.  W.  217  (hail  insurance)  ; 
Ulman  v.  Equitable  Life  Ins.  Co.,  161 
App,  Div.  708,  146  N.  Y.  S.  696; 
Holden  v.  Law  Union  &  Rock  Ins. 
Cx>.,  63  Ore.  253,  127  Pac.  547;  Carl- 


ton Lumber  Co.  v.  Lumber  Ins.  Co., 
81  Ore.  396.  158  Pac.  807,  159  Pac 
969. 

*3  First  State  Bank  v.  Jones,  107 
Tex.  623,  183  S.  W.  874. 

**  Jones  V.  Dappen,  27  Colo.  App. 
21,  146  Pac.  118  (reformation  of 
deed)  ;  Twyman  v.  Baldwin,  261  111. 
67,  103  N.  E.  605 ;  Brundy  v.  Canby, 
50.  Mont  454,  148  Pac.  315 ;  Mays  v. 
Morrell,  65  Ore.  558,  132  Pac.  714.  In 
a  suit  to  reform  a  deed  a  mortgage 
executed  in  connection  therewith 
should  also  be  reformed:  Holbrook 
v.  Schofield,  211  Mass.  234,  98  N.  E. 
97.  In  case  plaintiff  has  not  received 
a  part  of  the  land  he  was  supposed 
to  receive  he  may  have  the  deed  re- 
formed to  include  it  or  recover  its 
value:  Jones  v.  Albert,.  118  Va.  363, 
87  S.  E.  564.  Compare  with:  Ladd 
V.  Bankston,  121  Ark.  578,  181  S.  W. 
889 

«  Hogg  V.  Maxwell,  218  Fed.  356, 
134  C.  C.  A.  164;  Castleman-Blake- 
more  Co.  v.  Pickrell  &  Craig  Co.,  163 
Ky.  750,  174  S.  W.  749. 

*8  Capital  City  Bank  v.  Hilson,  64 
Fla.  206,  60  So.  189,  Ann.  Cas.  1914B, 
121  In;  Froyd  v.  Schultz,  260  111.  268, 
103  N.  E.  220,  Ann.  Cas.  1914D,  225n ; 
Lindenberger  v.  Rowland,  158  Ky. 
760,  166  S.  W.  242;  Scott  v.  Spurr, 
169  Ky.  575,  184  S.  W.  866.  But 
equity  can  not  first  reform  and  then 
specifically  enforce  an  agreement  for 
the  sale  of  lands :  Davimos  v.  Green, 
83  N.  J.  Eq.  596,  92  Atl.  96 ;  Vogt  v. 
Mullin,  82  N.  J.  Eq.  452.  89  Atl.  533. 
A  written  agreement  for  the  sale  of 
real  estate  can  not,  for  the  purpose  of 
specific  performance,  be  reformed  to 
include  a  contemporaneous  oral 
agreement:  Schwartzman  v.  Crcvel- 
ing,  85  N.  J.  Eq.  402,  96  Atl.  896. 
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icy,  it  may  award  reformation  and  compel  payment.*^  Also  where 
a  defendant  sets  up  mistake  in  a  written  instrument,  the  court 
need  not  actually  reform  the  contract  but  may  grant  the  defend- 
ant relief  as  though  the  agreement  had  been  corrected.**  The 
court  is  not  required  to  make  the  relief  granted  coextensive  with 
that  prayed.  A  mortgage  may  be  foreclosed  without  reforma- 
tion," or  a  part  of  a  contract  enforced,*®  or  title  quieted  without 
reformation.*^  A  defendant  can  not  object  because  only  part  of 
the  relief  asked  for  by  plaintiff  was  granted.' 


S3 


<^ Carroll  v.  Hartford  Fire'  Ins. 
Co.,  28  Idaho  466,  154  Pac.  985 ;  Vial 
V.  Norwich  Union  Fire  Ins.  Society, 
172  III.  App.  134;  National  Union 
Fire  Ins.  Co.  v.  Light's  Admr.,  163 
Ky.  169,  173  S.  W.  365;  French  v. 
State  Farmers*  Mut.  Hail  Ins.  Co.,  29 
N.  Dak.  426,  151  N.  W.  7,  L.  R.  A. 
1915D.  766;  Holden  v.  Law  Union  & 
Rock  Ins.  Co.,  63  Ore.  253,  127  Pac 
547. 

♦*^tna  Life  Ins.  Co.  v.  American 
Zinc,  Lead  &  Smelting  Co.,  169  Mo. 
App.  550.  154  S.  W.  827. 

*»»  Fry  V.  Jenkins,  173  111.  App.  486. 
Although  a  mortgage,  because  of 
mistake,   did   not   correctly   destu'ibe 


the  premises,  the  mortgage  descrip- 
tion can  not,  after  foreclosure  and 
sheriff's  sale,  be  reformed  in  an  ac- 
tion merely  to  reform  the  sheriff's 
deed :  Stearns  v.  McHugh,  35  S.  Dak. 
185,  151  N.  W.  888. 

"®  Nellis  V.  Western  Life  Indem- 
nity Co.,  207  N.  Y.  320,  100  N.  E. 
1119. 

^^Lochridge  v.  Johnson,  108  Ark. 
147,  157  S.  W.  405.  Relief  by  injunc- 
tion may  be  granted  even  though 
reformation  is  denied:  Fife  v.  Cate, 
85  Vt.  418.  82  Atl.  741. 

"Crawford  v.  Headlee  (Mo.),  191 
S.  W.  55, 
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RESCISSION  AND  CANCELLATION 


§  2410.  Nature  and  scope  of  remedy. — ^The  equitable  rem- 
edy of  rescission  is  not  one  enforcible  as  a  matter  of  right,  and 
a  court  should  not  award  it  unless  some  such  element  as  actual 
fraud,  accident,  mistake  or  insolvency  appears/  A  court  of  equity 
may  declare  a  rescission  of  a  contract  of  conveyance  in  order  to 
prevent  a  manifest  wrong.*  A  fraudulent  transaction  must  be 
affirmed  or  rescinded  as  a  whole  by  the  defrauded  party.*  A  con- 
tract may  also  be  rescinded  by  agreement,*  and  this  may  be  done 
by  parol.* 

§  2412.  Grounds  for  remedy  in  general.— A  valid  and 
binding  contract  can  not,  as  a  general  rule,  be  rescinded  by  either 
party  without  the  assent,  express  or  implied,  of  the  other  party,* 
and  to  entitle  a  party  to  have  rescission  some  substantial  reason 
must  be  shown,^   That  a  contract  eyinces  an  improvident  bar- 


^  McMillan  v.  American  Suburban 
Corp..  136  Tenn.  53,  188  S.  W.  615. 
L.  R.  A.  1917B,  401n.  A  purchaser  of 
land  on  the  installment  plan,  with 
bond  from  vendor  to  execute  deed 
on  completion  of  payments,  which 
bond  contained  a  guaranty  that  the 
vendor  would  lay  water  mains,  went 
into  possession  and  the  vendor  exe* 
cuted  a  deed  but  without  any  pro- 
vision of  guaranty,  held  purchaser 
could  not  have  rescission  of  contract 
where  vendor  failed  to  lay  water 
mains:  Shafer  v.  Sbafer  (Mo.),  190 
S.  W,  323. 

^  The  failure  to  perform  a  contract 
for  support  made  in  consideration  of 
conveyance  of  lands  will  be  rescinded 
by  a  court  of  equity  although  the 
promise  is  not  a  condition  subsequent 
and  the  breach  is  only  partial :  O'Fer- 
rall  V.  O'Ferrall,  276  III.  132,  114  N. 
E.  561 ;  Huston  v.  Goemann,  99  Kans. 
438,  162  Pac.  271. 

8  Jones  V.  Bay  Cities  Electric  Co., 
22  Cal.  App.  81,  133  Pac.  492;  Gor- 
don-Tiger Mining  &  Reduction  Co. 
V.  Brown,  56  Colo.  301,  138  Pac  51 ; 


Girouard  v.  Jasper,  219  Mass.  318, 106 
N.  E.  849;  Expansion  Realty  Co.  v. 
Geren,  185  Mo.  App.  440,  170  S.  W. 
928;  Miller  v.  Missouri  State  Life 
Ins.  Co.,  194  Mo.  App.  265,  186  S.  W. 
762;  Collison  v.  Ream.  95  Nebr.  29, 
144  N.  W.  1050;  Guild  v.  More,  32 
N.  Dak.  432,  155  N.  W.  44. 

*  Reliance  Life  Ins.  Co.  v.  Garth, 
192  Ala.  91,  68  So.  871 ;  Messer  Real 
Estate  &  Ins.  Co.  v.  Ruff,  185  Ala. 
236,  64  So.  51;  White  Pine  Lumber 
Co.  V.  Manufacturers'  Lumber  Co., 
191  Mich.  390,  158  N.  W.  124. 

'  Tompkins  v.  Davidow,  27  Cal. 
App.  327,  149  Pac.  788;  Murray  v. 
Boyd,   165  Ky.  625,  177   S.  W.  468. 

•  Pardoe  v.  Jones,  161  Iowa  426,  143 
N.  W.  405;  Blake  v.  Osmundson 
(Iowa),  159  N.  W.  766;  Ustman 
Mill  Co.  v.  Dufresne.  Ill  Maine  104. 
88  Atl.  354.  Contra:  American-Ha- 
waiian Eng.  &  Constr.  Co.  v.  Butler, 
165  Cal.  497.  133  Pac.  280,  Ann.  as. 
1916C,  44n    (building  contract). 

^Tanforan  v.  Tanforan,  173  CaL 
270,  159  Pac.  709 ;  Blake  v.  Osmund- 
son  (Iowa),  159  N.  W.  766;  Simmons 
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gain/  is  uncertain,®  or  shows  a  failure  of  an  illegal  considera- 
tion," is  not  ground  for  rescission.  As  a  general  rule,  rescission 
can  not  be  had  where  the  contract  is  fully  executed, ^^  or  where 
the  defects  in  an  instrument  do  not  appear  on  its  face.^^  A  for- 
feiture of  a  contract  for  a  breach  of  condition  is  not  rescission.^'* 

§  2413»  Misrepresentation  and  fraud  as  ground. — Fraud 
or  misrepresentation  of  a  fact  inducing  another  to  enter  into  a 
contract  is  ground  for  rescission.^* 

§  2414.  Remedy  given  for  expressions  of  opinion. — ^An 
expression  of  mere  opinion  is  not  sufficient  ground  for  setting 
a  contract  aside  although  it  be  false.  Thus  an  expression  of  opin- 
ion as  to  the  condition  of  a  business  is  not  ground  to  set  aside  a 
contract  of  sale:*" 

§2415.  Illegality  as  ground  for  remedy. — Contracts 
fraudulently  procured,"  or  against  public  policy,"  may  be  re- 
scinded before  they  are  fully  performed. 

§  2416.    Inadequate  consideration  as  ground  for  rescission. 

— ^As  a  general  rule  partial  failure  of  consideration  is  not  a 
ground  for  rescission  of  a  contract,  but  it  is  held  where  both  par- 
ties can  be  placed  in  statu  quo,  the  party  not  in  default,  having 
restored  the  consideration  received,  may  enforce  rescission." 

§  2417.  Remedy  given  for  mistake. — Rescission  for  mis- 
take only  involves  the  abandonment  of  a  contract  which  the 

V.  Shaf er,  98  Kans.  725,  160  Pac.  199 ;  vesting  Co.,   176  App.  Div.   157,   162 

Turner  &  Frazer  v.  Frazier,  157  Ky.  N.   Y.   S.  507;   Campbell  v.   Alsop's 

388.  163  S.  W.  245;  Gould  v.  McCor-  Admr.,  116  Va.  39,  81  S.  E.  31. 

mick,  75  Wash.  61,  134  Pac  676,  47  "  Stennick   v.   J.   K.   Lumber   Co. 

L.   R.    A.    (N.    S.)    765,   Ann.   Cas.  (Ore.),  161  Pac.  97. 

1915A,  710n.  "  Van  Denburg  v.  Scott,  78  Misc. 

« Capital  Security  Co.  v.   Holland,  281,    138    N.    Y.    S.    149;    Fields   v. 

60  So.  495,  6  Ala.  App.  197 ;  Federal  Brown,  160  N.  Car.  295,  76  S.  E.  8. 

Life  Ins.  Co.  v.  Griffin,  173  111.  App.  The  right  to  rescind  a  contract  for 

5;  Bowker  v.  Torrey,  211  Mass.  282,  nonperformance        depends        upon 

97  N.  E.  770;  Society  of  Independent  whether    the    defendant's    failure    to 

Doukhobors  v.   Hecker,   83   Ore.  65,  perform  was  a  breach  of  a  substantial 

162  Pac.  851.  part  of  the  contract :  Elgin  v.  Snyder, 

•Hawthorne  v.   Jenkins,    182   Ala.  60  Ore.  297,  118  Pac.  280. 

255,  62   So.   505,   Ann.   Cas.    1915D,  "Eureka  Dairy  Co.  v.  McSween, 

707n.  37  App.  D.C..1. 

"  Garzot  v.  O'Neill,  237  Fed.  73,  "  Edward  Thompson  Co.  v.  Schroe- 

150  C.  C  A.  275.  der,  131  Minn.  125,  154  N.  W.  792. 

"Sewell  V.  Walkley  (Ala.),  73  So.  "Tallman  v.   Lewis,    124   Ark.   6, 

422.  186  S.  W.  296. 

"  Smith  V.  Roney,  182  Ala.  540,  62  "  Williams  v.  Butler,  58  Ind.  App. 

So.  753 ;  Whitney  v.   Considine   In-  47,  105  N.  E.  387. 
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parties  did  not  intend  to  make,  and  one  can  not,  ordinarily,  have 
a  contract  rescinded  for  a  mistake  on  his  part  only.^' 

§  242L  Remedy  given  for  nonperformance. — ^As  a  general 
rule  a  rescission  of  a  contract  will  not  be  permitted  where  the 
breach  is  slight  or  casual.^^ 

§  2422,  Remedy  where  specific  performance  denied. — 
Where  specific  performance  is  denied  upon  ground  of  mutual 
mistake  rescission  may  generally  be  granted.*^ 

§  2424.  Inadequacy  of  legal  remedy. — Where  a  complaint 
shows  the  plaintiff  has  no  adequate  or  complete  remedy  at  law, 
relief  in  equity  will  be  given.^^ 

§  2427.  Inadequacy  of  legal  remedy  with  respect  to  other 
groimds. — A  suit  to  rescind  a  contract  may  be  maintained 
although  there  has  been  a  prior  breach  by  one  or  both  parties.*' 

§  2428.  When  a  remedy  at  law  exists. — ^A  contract  may 
be  rescinded  in  a  proper  case  for  fraud  or  mistake  as  to  matter 
affecting  the  thing  contracted  for,  although  the  injured  party 
may  have  a  concurrent  legal  remedy.** 

§  2429.  Estoppel  where  contract  or  deed  ratified. — ^Where 
one  having  knowledge  of  the  facts  unequivocally  does  an  act 
which  implies  an  intention  to  abide  by  a  contract,  he  can  not 
afterward  disaffirm  and  sue  for  rescission." 

§  2430.  Acts  amounting  to  ratification. — A  failure  to  re- 
scind before  the  other  party  has  changed  his  position  is  evidence 

i»  Frazier  v.  State  Bank  of  Decatur,  App.),  173  S.  W.  265;  Grove  v.  Keel- 

101  Ark.  135,  141  S.  W.  941.  ing  (Tex.  Civ.  App.),  176  S.  W.  822; 

*o  Fore  River  Shipbuilding  Co.  v.  Ingebrigt  v.  Seattle  Taxicab  &  Trans- 
Southern  Pac.  Co.,  219  Fed.  3S7,  135  fer  Co.,  78  Wash.  433,  139  Pac  188. 
C.  C.  A.  129 ;  Oscar  Barnett  Foundry  21  McCrea  v.  Hinkson,  65  Ore.  132, 
Co.  V.  Crowe.  219  Fed.  450,  135  C  C.  131  Pac  1025. 

A.  162 ;  Burpee  v.  Guggenheim,  226  22  Peerless  Coal  Co.  v.  Lamar,  180 

Fed.  214 ;  Hoggson  Bros.  v.  First  Nat.  Ala.  307,  60  So.  837. 

Bank,  231  Fed.  869,  146  C.  C.  A.  65 ;  2*  Oscar    Barnett   Foundry   Co.  v. 

Giberson  v.  Fink,  28  Cal.  App.  25,  151  Crowe,  219  Fed.  450,  135  C.  C.  A  162; 

Pac.  371 ;  Mettler  v.  Vance,  158  Pac.  Crowe  v.  Oscar  Barnett  Foundry  Co., 

1044,  30  Cal.  App.  499 ;  Stearns-Roger  213   Fed.   864.     See   also   Kamps  & 

Mfg.  Co.  V.  Jackson  Lake  Reservoir  Sacksteder  Drug  Co.  v.  United  Drug 

&     Irrigation     Co.,     61     Colo.     403,  Co.,  164  Wis.  412,  160  N.  W.  271. 

158  Pac.  137 ;  Karbach  v.  Grant,  131  2*  Wilson  v.  McConnell,  72  W.  Va. 

Minn.  269,  154  N.  W.  1071 ;  Fossume  81,  77  S.  E.  540. 

V.  Requa,  218  N.  Y.  339,  113  N.  E,  2^  city  Light,  Power,  Ice  &  Storage 
330;    Morris    v.    Brown    (Tex.    Civ. 
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• 

of  an  election  to  stand  on  the  contract.^"  Likewise,  where  on 
discovering  fraud  the  injured  party  does  not  offer  to  return  what 
he  has  received  his  failure  will  be  treated  as  an  election  to  af- 
firm.*^ 

§  2431.  ££Fect  of  laches.*'* — One  who  would  repudiate  a 
formal  written  contract  as  not  containing  the  agreements  of  the 
parties  must  act  promptly  and  under  circumstances  consistent 
with  good  faith.*'  It  is  generally  held  that  an  action,  to  avoid 
laches,  must  be  brought  within  a  reasonable  time.*®  What  is  a 
reasonable  time  depends  on  the  circumstances  of  the  particular 
case.*^  The  rule  is  the  same  in  actions  to  cancel  an  instrument 
as  required  where  a  rescission  is  sought.*^ 

§2434.  Placing  defendant  in  statu  quo. — As  a  general 
rule  the  return  of  the  consideration,  or  placing  in  statu  quo, 
is  a  condition  precedent  to  an  action  for  rescission.**  It  is  only 
where  the  clearest  and  strongest  equity  demands  such  relief  that 
a  court  of  equity  will  rescind  a  contract  where  the  parties  can 
not  be  placed  in  statu  quo.** 

§  2435.  Return  of  consideration  received. — Where  one 
seeks  the  rescission  of  a  contract  on  the  ground  of  fraud  he  must 
return  or  tender  back  the  benefits  received  within  a  reasonable 
time  after  discovering  the  fraud.**  Such  rule,  however,  does  not 
apply  where  the  plaintiff  is  entitled  to  retain  the  consideration 

Co.  V.  St  Mary's  Mach.  Co.,  170  Mo.  248,  72  So.  110;  Madson  v.  Clark,  165 

App.  224,  156  S.  W.  83.  111.  App.  228 ;  Caddo  Oil  &  Mining 

28  Reed  v.  Benzine-ated  Soap  Co.,  Co.  v.  Producers*  Oil  Co.,  134  La.  701, 

81  N.  J.  Eq.  182,  86  Atl.  263.  64  So.  684;  Shea  v.  Manhattan  Life 

"Putney  v.  Schmidt,  16  N.  Mex.  Ins.  Co.,  224  Mass.  112,  112  N.  E.  631; 

400.  120  Pac.  720.  Shea  v.  Manhattan  Life  Ins.  Co.,  224 

'"a[Main  section  quoted  in  Myler  Mass.  112,  112  N.  E.  631;  Home  v. 

V.  Fidelity  Mut.  Life  Ins.  Co.  (Okla.),  John   A.   Hertel  Co.,   184   Mo.   App. 

167  Pac.  601,  608.]  725,  171  S.  W.  598 ;  Evans  v.  Brooks, 

"Van  Sickle  v.  Harmeyer,  172  111.  34  Okla.  55,  124  Pac.  599;  Jones  v. 

App.  218;  Finlayson  v.  Cuyuga  Coal  McGinn,  70  Ore.  236,  140  Pac.  994; 

&  Coke  Co.,  173  Ky.  763,  191  S.  W.  Clapp   v.    Gilt   Edge   Consol.    Mines 

486;  Angel  v.   Columbia   Canal  Co.,  Co.,  33  S.  Dak.  123,  144  N.  W.  721; 

69  Wash.  550,  125  Pac.  766 ;  Thomp-  Brady  v.  Oliver,  125  Tenn.  595,  147 

son  V.  Rhodehamel,  71  Wash.  24,  127  S.  W.  1135,  41  L.  R.  A.  (N.  S.)  60n, 

Pac.  572;  Faucett  v.  Northern  Clay  Ann.  Cas.  1913C,  376n. 

Co.,  93  Wash.  239,  160  Pac,  643.  "  United  States  v.  Norris,  222  Fed. 

2»  Watson   Fireproof   Window   Co.  14,  137  C.  C.  A.  552;  Abner  M.  Har- 

V.  Henry  Weis  Cornice  Co.,  181  Mo.  per  v.  Newburgh,  159  App.  Div.  695, 

App.  318,  168  S.  W.  905.  145  N.  Y.  S.  59. 

*<>Donian  v.  Fox,  170  IlL  App.  41.  «*  Consumers'  Coal  &  Fuel  Co.  v. 

"  Barkley  v.  Hibernia  Sav.  &  Loan  Yarbrough,  194  Ala.  482,  69  So.  897 ; 

Soc.,  21  Cal.  App.  456.  132  Pac.  467.  Stotts  v.  Fairfield,  163  Iowa  726,  145 

"Sheridan  Stete  Bank  v.  Rowell,  N.  W.  61;  Hedges  v.  Pioneer  Iron 
212  Fed.  529 ;  Betts  v.  Ward,  196  Ala. 
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in  any  event,*'  where  the  property  has  been  destroyea  or  is  worth- 
less,**  or  where  it  is  impossible.'^  And  where  through  the  fault 
of  the  wrongdoer  a  party  is  unable  to  restore  the  property  in  the 
condition  in  which  it  was  received,  it  will  be  sufficient  that  he 
restore  so  far  as  he  is  able." 

§  2436.  When  restoration  must  be  made. — As  a  general 
rule  in  order  to  rescind  a  contract  the  property  received  there- 
under must  be  returned  before  suit,  but  where  the  consideration 
is  a  mere  promise,  as  a  check  or  note,  it  may  be  returned  after- 
ward.'*' And  where  restitution  is  rendered  impossible  by  the  mis- 
conduct of  the  other  party,  it  is  not  a  condition  precedent  to  a 
right  of  rescission.*®  The  rule  applies  to  contracts  partly  execu- 
tory only.*^ 

§  2438.  Restoration  in  case  of  illegal  contract. — A  court 
of  equity  will  not  require  a  return  or  tender  of  the  consideration 
in  case  of  actual  fraud  in  getting  a  signature  to  a  writing  of  a  dif- 
ferent character  from  that  represented  so  that  there  was  in 
reality  no  such  contract  and  no  fruits  received  from  it,  as  a 
condition  precedent  to  the  filing  of  a  bill  to  rescind.** 

§  2441.  Bona  fide  purchasers — ^Relief  against.— Equity 
will  not  give  relief  by  cancelation  against  a  bona  fide  purchaser, 
for  value  and  without  knowledge  or  notice  of  the  ground  for 
cancelation,** 

Works,  166  App.  Div.  208,  151  N.  Y.  the  property:    Kimble  v.  Gillard,  177 

S.  495;  Moore  v.  Kelly  (Okla.),  157  Mich.  250,  143  N.  W,  79. 

Pac.  81 ;  Whitney  v.  Bissell,  75  Ore.  »» Owen  v.  Button,  210  Mass,  219, 

28,  146  Pac.  141,  L.  R.  A.  1915D,  257.  96  N.  E.  3^, 

•*  Collier  v.  Collier,  137  Ga,  658,  74  *^  Consumers'  Coal  &  Fuel  Co.  v. 

S.  E.  275 ;  Robinson  v.  Robinson,  153  Yarbrough,  194  Ala.  482,  69  So.  897. 

Ky.  828,  156  S.  W.  903.    See  also  Tay-  *i  Roberts  v.  James,  83  N.  J.  L.  492, 

lor  V.  Colley,  138  Ga.  41,  74  S.  E.  694.  85  Atl.  244,  Ann.  Cas.  1914B,  859n. 

*•  King  V.  Livingston  Mfg.  Co.,  192  **  xhe  son  of  an  aged  woman  in- 

Ala.  269,  68  So.  897 ;  Roth  v.  Baum,  duced  her  to  sign  a  convejrance,  f  raud- 

153  N.  Y.  S.  185;  Shawnee  Life  Ins.  ulently  representing  it  to  be  another 

Co.  V.  Taylor  (Okla.),  160  Pac  622;  document,  and  for  which  she  received 

Jones  V.   McGinn,   70   Ore.   236,   140  no  consideration.  Held,  she  vras  bound 

Pac.  994.  as   a  condition   to   setting  the  deed 

*'  Hafer  v.  Cole,  176  Ala.  242,  57  aside  to  return  to  the  son  all  sums  cx- 

So.  757.  pended  by  him  in  her  behalf:  Burt  v. 

"  Clark  V.  Wells,   127  Minn.  353,  Burt,  145  Ga.  865,  90  S.  E.  73. 

149  N.  W.  547,  L.  R.  A.  1916F,  476n.  «  Cain  v.  Ragsdale,  146  Ga.  372,  91 

Where   a   party   seeks   to   rescind   a  S.  E.  119;  Hill  v.  Horse  Creek  Coal 

contract  he  is  required  to  make  and  Land  Co.,  70  W.  Va.  221,  73  S.  £• 

keep  a  tender  good  and  must  show  718. 
that  he  is  able  and  willing  to  deliver 
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§  2442,  Parties  to  suit — In  general. — A  contract  legally 
made  can  not  as  a  rule  be  rescinded  by  one  party.**  As  a  general 
rule  all  persons  interested  in  the  subject-matter  and  who  will  be 
affected  by  the  decree  are  necessary  parties  to  a  suit  for  rescission 
or  cancelation.*'  But  one  who  acts  as  a  mere  conduit  of  title  in 
the  transfer  of  real  estate  is  not  a  necessary  party.*® 

§  2450.  Allegations  of  bill  or  complaint — Pleading  facts. 
— A  complaint  seeking  judicial  annulment  of  a  contract  should 
allege  the  facts  upon  which  the  plaintiff  relies,*^  although  there 
are  holdings  to  the  effect  that  it  is  sufficient  where  the  facts  are 
alleged  from  which  fraud,  undue  influence,  or  want  of  considera- 
tion may  be  inferred.** 

§  2453.  Plea  or  answer. — In  order  for  an  assignee  to  show 
that  he  is  a  bona  fide  holder  such  fact  must  be  pleaded.*® 

§  2454.  Counterclaim  or  cross-bill. — It  has  been  held  that 
a  cross-bill  setting  up  an  equitable  lien  for  loans  to  pay  incum-- 
brances  and  make  improvements  is  proper  in  a  suit  for  rescission 
or  cancellation.*^  But  a  cross-bill  based  on  a  breach  of  warranty 
in  a  deed  is  not  proper  in  an  action  to  cancel  the  deed.*^ 

§  2456.  Variance. — A  party  must  prove  his  action  as  al- 
leged or  fail  in  his  proof." 

§  2457.  Burden  of  proof  in  general. — In  an  action  to  can- 
cel a  note  in  the  hand  of  an  assignee  upon  the  ground  of  fraud 
of  the  maker,  and  that  the  assignee  was  not  an  innocent  holder, 
the  burden  of  showing  good  faith  was  held  to  be  upon  the  as- 
signee.*' 

**  Blake  V,  Osmundson  (Iowa),  159  *»Bonelli  v.  Burton,  61  Ore.  429, 

N.  W.  766.  1?3  Pac  2,7. 

"Huntington    Park    Imp.    Co.    v.  ^oi^^jg  v.   Davis    (Ala.),  "JZ   So. 

Park  Land  Co.,  165  Cal.  429,  132  Pac.  419. 

760;  Weigand  v.  Rutsckc,  253  IlL  260,  "  McKcnzic  v.  Call,  176  Mich.  198, 

97  N.  E.  641 ;   Ducas  v.  Ducas,  150  142  N.  W.  370. 

App.  Div.  397,  135  N.  Y.  S.  35.  "  Where  in  a  suit  to  rescind  a  con- 

^Conlon  V.  Marsh,  97  Misc.  506,  tract  for  the  purchase  of  land  a  fail- 

161  N.  Y.  S.  819.  ure  of  title  was  pleaded,  proof  of  a 

"Sanchez  v.  Sanchez   (N.  Mex.),  breach  of  warranty  or  quantity,  al- 

159  Pac  669 ;  M.  Kangerga  &  Bro.  v.  though  ground  for  rescission,  was  a 

Willard  (Tex.  Civ.  App.),  191  S.  W.  variance:   Fox  v.  Robinson,   18  Cal. 

195.  App.  585,  123  Pac.  813. 

"Denney   v.   Reber    (Ind.    App.),  ^^Lundean   v.    Hamilton    (Iowa), 

114  N.  E.  424;  Brown  v.  Slaton,  172  159  N.  W.  163, 
Ky.  787,  189  S.  W.  1130. 
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§  2459.  Sufficiency  of  proof. — In  order  to  justify  a  court 
of  equity  in  decreeing  rescission  of  a  contract  upon  the  ground 
that  it  was  procured  by  fraud,  the  evidence  must  be  clear,  un- 
equivocal, and  convincing.**  It  is  held,  however,  that  where  a 
party  fails  to  perform  a  written  contract  for  support  in  consid- 
eration of  a  conveyance  of  lands,  a  court  of  equity  will  infer  a 
.fraudulent  intent  in  the,  first  instance/' 

§  2460.  Relief  granted  in  general. — Equity  having  once 
acquired  jurisdiction  in  a  suit  for  rescission,  will  retain  it  to  set- 
tle the  equities  between  the  parties,  and  may  grant  both  equitable 
and  legal  relief,  providing  such  relief  is  prayed  and  the  pleadings 
are  sufficient.  Thus  the  court  in  a  suit  for  rescission  may  decree 
a  lien  on  property,'*  g^ve  judgment  for  damages,'^  or  issue  writ 
of  sequestration  for  rents  and  give  complete  relief.'®  But  in  a 
suit  to  cancel  two  mortgages  it  was  held  that  the  court  did  not 
have  power  to  foreclose  one  of  the  mortgages  found  valid.'* 

§  2461.  Cancelation,  rescission,  or  reconveyance. — A  court 
of  equity  may  decree  a  reconveyance  by  quitclaim  deed  where 
liens  have  intervened.®^ 

§  2462.    Alternative,    additional    or    incidental    relief. — 

Where  one  performs  services  under  a  contract  induced  by  his 
fraud  a  court  of  equity  will  not  allow  him  remuneration  for  serv- 
ices actually  performed,  in  an  action  to  set  aside  the  contract.**^ 

«*Goodno  V.  Hotchkiss,  237  Fed. 
686;  Fletcher  v.  Moriarty,  62  Fla. 
482,  486,  56  So.  437 ;  Culton  v.  Asher, 
149  Ky.  659,  149  S.  W.  946;  Faucett 
V.  Northern  Clay  Co.,  93  Wash.  239, 
160  Pac.  643.  But  see  Green  v.  Se- 
curity Mut.  Life  Ins.  Co.,  159  Mo. 
App.  277,  140  S.  W.  325.  Evidence 
held  sufficient:  Faucett  v.  Hamilton, 
93  Wash.  239,  160  Pac.  643 ;  Lundean 
V.  Hamilton  (Iowa),  159  N.  W.  163; 
GaflFord  v.  Davis  (Okla.),  159  Pac. 
490.  Evidence  held  insufficient:  Fau- 
cett V.  Northern  Clay  Co.,  93  Wash. 
239,  160  Pac.  643 ;  Lundean  v.  Hamil- 
ton (Iowa),  159  N.  W.  163;  Brogan 
v.  Porter,  145  Ky.  587,  140  S.  W.  1007 ; 
Parkyn  v.  Ford  (Mich.),  160  N.  W. 
531. 

wO'Ferrall  v.  OTerraH,  276  111. 
132,  114  N.  E.  561. 

5«A  grantee  fulfilled  his  agreement 
to    support    his    grantor    during    the 


grantee's  life,  but  his  widow  refused 
to  remain  with  grantor,  held,  judg- 
ment refusing  cancellation,  but  mak- 
ing care  of  grantor  a  charge  on  the 
land,  is  proper:  Simmons  v.  Shafer, 
98  Kans.  725,  160  Pac.  199. 

"  Miller  v.  Mateer,  172  N.  Car.  401, 
90  S.  E.  435. 

58  0'Ferrall  v.  O'Ferrall,  276  111. 
132,  114  N.  E.  561;  Delaney  v.  Mc- 
Neil &  Higgins  Co.,  195  III.  App.  524 ; 
Merritt  v.  Merritt,  169  Mich.  164,  134 
N.  W.  1105;  McC^ehee  v.  Weeks,  112 
Miss.  483,  73  So.  287;  Hagelstine  v. 
Blaschke  (Tex.  Civ.  App.),  149  S. 
W.  718. 

59  Osborn  v.  Detroit  Kraut  Co.,  193 
Mich.  664,  160  N.  W.  442. 

«oBiewer  v.  Mueller,  254  111.  315, 
98  N.  E.  548. 

61  Adrians"  v.  Will,  37  App,  D.  C. 
59. 
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INJUNCTION 


§2482.     Prohibitory    and    mandatory    injunctions. — The 

writ  of  mandamus  commands  that  a  thing  be  done ;  the  writ  of 
injunction  restrains  the  commission  of  an  act.  Mandamus  is  a 
civil  proceeding;  injunction  is  solely  an  equitable  remedy.^  A 
party  who  seeks  an  injunction  against  a  threatened  invasion  of 
his  legal  rights  must  make  out  a  case  which  commends  itself  to 
the  conscience  of  the  chancellor.^  A  bill  without  equity  is  insuffi- 
cient to  support  an  injunction  of  any  character  under  any  cir- 
cumstances.* 

§  2484.     Right  requiring  protection.* 

§  2487.  Injury  already  sustained. — It  is  not  the  function 
of  an  injunction  to  correct  past  injuries.* 

§  2490.     Inadequacy  of  legal  remedy.® 

§  2491.     Damages  at  law  adequate.^ 

§  2492.  Insolvency  of  defendant  as  ground  for  remedy. — 
Generally  the  solvency  or  insolvency  of  the  defendant  is  imim- 
portant  where  an  injunction  is  sought  for  impossibility  of  meas- 
uring injury  in  money,  or  where  the  legal  remedy  is  inadequate. 


8 


^  Clingen  v.  Harrison,  195  III.  App.  Lewis  County,  93  Wash.  429,  161  Pac. 

301.     Where  an  injunction  was  ob-  68. 

tained  by  one  of  two  joint  renters  of  ^  Auerbach    v.    Northland    Rubber 

a  safe  deposit  box  after  the  other's  Co.,  161  N.  Y.  S.  396  (contract  for 

death,  "restraining"  the  deposit  com-  personal  services)  ;  Board  of  Comrs. 

pany    from    denying    plaintiff's    free  of    Muskogee    County    v.    Dudding 

access  to  the  box,  it  was  held  a  man-  (Okla.),  160  Pac.  109. 

datory  injunction:  Moller  v.  Lincoln  ^  Campbell    v.    Irvine    Toll    Bridge 

Safe  Deposit  Co.,  174  App.  Div.  458,  Co.,    173   Ky,   313,    190   S.   W.    1098 

161  N.  Y.  S.  171.  (action  to  compel  defendant  to  ac- 

*Ardmore  v.  Appollos  (Okla.),  162  cept  plaintiff  as  lessee). 

Pac.  211.  8  Campbell    v.    Irvine    Toll    Bridge 

^Pierson  v.  Duncan  (Ala.),  73  So.  Co.,     173    Ky.   313,  190   S.  W.    1098. 

406.  Plaintiff   was   granted   an   injunction 

*  Tidwell  v.  H.  H.  Hitt  Lumber  Co.  against  an  insolvent  defendant,    who 

(Ala.),  73  So.  486.  contracted  to  purchase  tobacco  for  it, 

* Correll  V.  Kroth  (Okla.),  162  Pac.  from  selling  and  delivering  the   to- 

215;    State    v.    Superior    Court    of 
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Thus  the  mere  fact  that  defendant  is  solvent  and  able  to  respond 
fully  in  damages  does  not  necessarily  prevent  the  issuing  of  an 
injunction  preventing  him  from  cutting  trees.®    * 

§  2493.  Remedy  as  ground  for  prevention  of  multiplicity 
of  suits.*® 

§  2498.  Restraining  commencement  and  prosecution  of 
civil  action. — Equity  will  not  enjoin  the  prosecution  of  a 
pending  legal  action  on  the  ground  that  an  accord  and  satisfac- 
tion was  completed  after  issue  was  joined;  this  being  available 
as  a  defense  in  the  action.**  But  a  plaintiff  may,  in  a  proper  case, 
sue  to  enjoin  suit  on  a  note  and  to  require  redelivery  thereof.** 
And  in  an  action  to  compel  the  execution  of  a  lease  and  for  a 
temporary  injunction,  where  a  lease  signed  by  plaintiff  was  in 
accordance  with  a  written  authorization  of  defendant  to  her 
agents,  an  injunction  pendente  lite  to  prevent  summary  proceed- 
ings should  be  granted.**  Also  where  prayed  and  it  ap- 
pears that  at  the  time  the  bill  for  an  accounting  is  filed  an  ac- 
tion is  pending  at  law  involving  the  matters  in  regard  to  which 
the  accounting  is  sought,  an  interlocutory  order  restraining  the 
further  prosecution  of  the  action  at  law  is  proper.**  But  equity 
will  refuse  to  enjoin  a  vendor  from  bringing  his  action  in  detinue 
against  the  buyer  for  a  chattel  sold  with  the  reservation  of  title 
for  the  reason  that  the  vendor  has  broken  his  contract,  entitling 
the  purchaser  to  damages.*** 

.  §  2500.  Injimction — Foreign  suits. — A  citizen  of  a  state 
may  be  enjoined  from  bringing  an  action,  against  another  citizen 
of  that  state  or  a  nonresident  corporation  lawfully  doing  business 


bacco  to  third  parties,  thus  rendering 
plaintiff  unable  to  perform  his  con- 
tracts: H.  Friedberg,  Inc.,  v.  Mc- 
Clary,  173  Ky.  579,  191  S.  W.  300,  L. 
R,  A.  1917C,  777n. 

»  Tidwell  V.  H.  H.  Hitt  Lumber  Co. 
(Ala.),  IZ  So.  486.  But  see  Penix 
V.  Pumphrcy,  125  Ark.  332,  188  S. 
W.  816. 

"Tidwell  V.  H.  H.  Hitt  Lumber 
Co.  (Ala.),  IZ  So.  486  (multiplicity 
of  suits  for  separate  trespasses). 

11  Savage  v.  Edgar,  86  N.  J.  Eq. 
205,  98  AtL  407   (in  the  above  case 


plaintiff  replied  that  the  accord  and 
satisfaction  was  obtained  by  fraud. 
Held  that  this  issue  could  be  tried  in 
the  same  action  and  that  relief  by  in- 
junction  was  unnecessary). 

12  Gallagher  v.  Lembeck  &c.  Brew- 
ing Co.,  86  N.  J.  Eq.  188,  98  Atl.  461 

13  Roskam-Scott  Co.  v.  Thomas,  175 
App.  Div.  84,  161  N.  Y.  S.  776. 

1*  Mayr  v.  Nelson  Chesman  &  Co., 
195  111.  App.  587. 

15  Charleston  Hardware  Co.  v. 
Warner  Elevator  Mfg.  Co.  (W.  Va.), 
90  S.  E.  674. 
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therein,  in  a  foreign  jurisdiction  in  order  to  evade  the  laws  of  his 
own  state.^* 

§  2508.  Injunction  to  restrain  threatened  violation  of  con- 
tract— Injunction  will  not  be  granted  to  prevent  the  breach 
of  a  contract,  where  it  appears  defendant  is  endeavoring  in  good 
faith  to  observe  the  contract,  and  the  breach  consisted  in  er- 
roneously opening  a  relatively  small  number  of  letters.^^ 

§  2510.  Injunction  to  restrain  breach  of  covenant  where 
breach  criminal.*® 

§  2511.  Injunction  to  restrain  interference  with  contracts 
by  third  persons. — ^Where  a  labor  union  and  certain  employ- 
ers agree  that,  so  long  as  it  was  able  to  do  it,  the  union  should 
have  all  the  employer's  work,  a  rival  union's  exertion  of  pressure 
upon  employers  to  break  the  contract  was  an  invasion  of  the  con- 
tracting union's  right,  which  would  be  enjoined/® 

§  2517.  Injunction  to  restrain  violation  of  trade  secret, — 
A  complaint  which  charges  that  defendant,  formerly  employed  by 
plaintiff,  since  his  discharge  has  used  the  information  acquired 
solely  by  virtue  o*f  his  employment  to  ruin  plaintiff's  business, 
states  a  cause  of  action.^®  But  one  who  sells  a  laundry  route  and 
is  then  employed  by  the  purchaser  to  solicit  on  such  route  has  the 
right,  on  leaving  such  employ,  to  work  for  a  rival  laundry  or  for 
himself  and  to  take  as  customers  persons  voluntarily  offering  him 
their  trade." 


§  2526.     Injunction  to  adjudicate  titles. — One  who  has  no 

title  or  possession  can  not  restrain  trespass  on  land.^^ 

^*  Fisher  v.  Pacific  Mut.  Life  Ins.  ^^  Equity  has  power  to  enjoin  acts 

Co.,  112  Miss.  30,  72  So.  846.   Where  threatening     irreparable     injury     to 

•  a  resident  of  New  Jersey  acquired  an  property   rights   and   his    power    can 

ofHcial  domicil  in  New  York  by  be-  not  be  divested  because  such  acts  may 

coming  an  assignee  for  the  benefit  of  violate  the  criminal  law :  State  ex  rel. 

creditors  in  the  latter  state  he  could  Chicago,  B.  &  Q.  R.  Co.  v.  Woolfolk, 

not  be  enjoined  by  a  New  Jersey  court  269  Mo.  389,  190  6.  W.  877. 

from  prosecuting  in  New  York  courts  I'^Tracey  v.  Osborne   (Mass.),  114 

a  claim  against  a  New  Jersey  corpo-  N.  E.  959. 

ration;  such  suit  being  in  his  official  '<> Goldschmidt  v.  Sachs,  162  N.  Y. 

and  not  individual  capacity.   Nor  will  S.  323. 

injunction  issue  on  the  theory  that  the  ^^  New  Method  Laundry  Co.  v.  Mac- 
defendant  will  not  get  justice  in  New  Cann  (Cal.),  161  Pac.  990. 
York :  Federal  Trust  Co.  v.  Conklin  22  Travis  v.  Bruce,  172  Ky.  390,  189 
(N.  J.  Ch.),  99  Atl.  109.  S.  W.  939;  Lincoln  Co.  v.  Curtis,  134 
"  Kilmer  v.  Dr.  Kilmer  &  Co.,  175  Minn.  473,  159  N.  W.  129 ;  Postal 
App.  Div.  670,  162  N.  Y.  S.  617.  Telegraph-Cable      Co.      v.      Nolan 
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§  2527.  Necessity  of  prior  adjudication  of  title. — Where, 
in  a  suit  to  remove  a  cloud  on  the  title  and  enjoin  cutting  of  tim- 
ber, plaintiff's  title  was  clear  as  a  matter  of  law,  equity  has 
jurisdiction  to  enjoin  the  trespass  and  remove  the  cloud  on  the 
title." 

§  2528.     Injunction  to  enforce  restrictive  covenants  in  con- 


28a 


veyances 

§  2529.     Restrictive  covenants  illustrated.** 

§  2545 .  Protection  of  corporate  franchise  by  injunction. — 
It  is  held  that  a  private  citizen  can  not  restrain  the  act  of  a  cor- 
poration within  the  powers  of  its  franchise,  although  the  rights 
of  such  citizen  may  be  injured  thereby.^*^ 

§  2563.  Mandatory  injunction  to  compel  performance  of 
duties  by  public  service  corporations. — Where  a  water  com- 
pany adopted  a  contract  entered  into  by  its  promoters  to  furnish 
water  to  the  city  and  complied  with  it  for  many  years,  and  then 
claimed  that  it  was  illegal,  and  threatened  to  cut  off  the  public 
supply,  the  city  was  entitled  to  an  injunction  to  restrain  the  cut- 
ing  off  of  the  water." 

§  2570.  Injunction  against  public  corporations  and  offi- 
cers.— A  court  of  equity  will  not  undertake  to  control  the  dis- 
cretionary powers  of  a  municipal  or  quasi  municipal  officer." 

§  ?673.  Injunction  to  restrain  appropriation  of  public 
funds  for  unauthorized  purpose. — A  public  official  may  re- 
strain the  pa)rment  of  his  salary  to  his  predecessor  in  office." 

§  2574.     Injunction  to  restrain  enforcement  of  ordinance 


(Mont),  162  Pac.  169;  Burnett  v. 
Sapulpa  Refining  Co.  (Okla.),^159 
Pac.  360.  And  a  decree,  in  a  suit  to 
recover  title,  by  which  title  and  pos- 
session of  land  was  vested  and  or- 
dered in  plaintiff  bank,  gave  the  bank 
constructive  possession  of  land  and 
justified  granting  of  an  injunction  re- 
straining defendants  from  trespass- 
ing on  premises  and  harvesting  grow- 
ing crops:  Schaefer  v.  First  Nat. 
Bank,  Bay  City  (Tex.  Cix.  App.), 
189  S.  W.  556. 

23Halstead  v.  Aliff  (W.  Va.),  89 
S.  E.  721. 

23a  [Main  section  cited  in  Ross  v. 
Sanderson  (Okla.),  162  Pac  709,  L. 
R.  A.  1917C.  879,  882.1 

2*  Doran  v.  Graham,  195  111.  App. 
65  (erection  of  flat  prevented). 

^*  Alexander  v.  Wilkes-Barre  An- 


thracite Coal  Co.,  254  Pa.  1,  98  AtL 
794,  L.  R.  A.  1917B,  310n  (construing 
P.  L.  1360). 

26  Belfast  v.  Belfast  Water  Co.,  115 
Maine  234,  98  AU.  738;  Jacob  Dold 
Packing  Co.  v.  Kings  County  Refrig- 
erating Co.,  176  App.  Div.  407,  162 
N.  Y.  S.  1035  (refrigeration  company 
enjoined  from  summarily  discontin- 
uing service). 

2^  Marteeny  v.  Louth,  197  111.  App. 
106.  In  Kentucky  it  is  held  that  man- 
datory injunction  is  the  only  availa- 
ble and  proper  remedy  for  requiring 
the  county  clerk  to  make  ready  for 
a  municipal  primary  election ;  as  man- 
damus is  inadequate :  Scott  v.  Single- 
ton, 171  Ky.  117,  188  S.  W.  302. 

28Lampe  v.  Newport,  173  Ky.  177. 
190  S.  W.  678. 
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which  breaches  a  contract. — Equity  will  not  enjoin  enforce- 
ment of  an  ordinance  in  the  absence  of  allegations  showing  in- 
vasion or  destruction  of  property  right,  franchise  or  civil  right, 
or  other  specific  ground  for  jurisdiction  of  equity.*®  Whether  an 
ordinance  calling  for  the  vacation  of  a  street  extension,  which 
provided  that  it  should  be  subject  to  a  landowner's  agreement  for 
the  use  of  the  street,  released  or  destroyed  the  rights  of  the  par- 
ties thereunder,  is  a  legal  question  for  determination  in  a  court  of 
law  and  could  not  be  determined  on  an  application  for  a  prelim- 
inary injunction  restraining  the  passage  of  the  ordinance.  A 
court  of  equity  will  not  enjoin  the  passage  of  an  ordinance  within 
the  scope  of  the  powers  of  the  municipality.'®  But  equity  will 
restrain  by  injunction  a  proceeding  under  an  invalid  ordinance, 
which,  if  permitted  to  continue,  will  destroy  property  rights  and 
inflict  irreparable  injury.®* 

§  2578.  Injunction  to  try  title  to  public  office. — ^The  ques- 
tion of  which  of  two  candidates  was,  in  fact,  nominated  can  not 
be  tried  by  injunction.'* 

§  2584.    Jurisdiction  of  courts  in  general. — In  Kentucky, 
jurisdiction  to  grant  a  mandatory  injunction  is  conferred  on  and 
confined  to  the  circuit  judge  of  the  district,  and,  in  his  absence,  a- 
judge  of  similar  jurisdiction." 

§2587.     Jurisdiction  of  inferior  courts. — In  Oklahoma,  a- 
county  judge,   in  the  absence  of  the  district  judge   from  the 
county,  may  issue  an  injunction  where  the  district  judge  would 
have  been  authorized  to  issue  same.'* 

§  2589.  Venue. — Where  a  suit  was  brought  by  the  mayor 
and  council  of  a  city  to  restrain  the  secretary  of  state  and  state 
auditor  frpm  tabulating  returns  and  promulgating  results  of  an 

*®City  of  Savannah  v.  Granger,  145  In  v.  Co.,  146  Ga.  2,  90  S.  E.  281. 

Ga.  578,  89  S.  E.  690.  "  In  re  Anderson,  164  Wis.  1,  159 

*^  Harrison   Land   Co.   v.   Crucible  N.  W.  559.    Otherwise  where  plaintiff 

Steel  Co.,  86  N.  J.  Eq.  249,  98  Atl.  was  entitled  to  run  as  the  nominee 

1085.  and    the    party    executive    committee 

'^Yee   Gee  v.   San   Francisco,  235  was  about  to  nominate  another  can di- 

Fed.  757  (even  though  the  ordinance  date  in  violation  of  the  state  statute: 

is  enforced  by  criminal  prosecution)  ;  Gilmore  v.  Waples  (Tex.),  188  S.  W. 

New  York  Life  Ins.  Co.  v.  Comanche  1037. 

(Okla.),   162   Pac.    466.      An    inter-  s^  Scott  v.  Singleton,  171  Ky.  117, 

locutory  injunction   may  be  granted  188  S.  W.  302. 

where  it  is  alleged  that  the  ordinance  ^4  Pearson    v.    Glen    Lumber    Co. 

is  unreasonable:  Waycross  v.  Georgia  (Okla.),  160  Pac  48. 
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election  seeking  to  substitute  a  new  charter  for  the  city,  it  was 
proper  to  bring  such  suit  at  the  seat  of  state  government,  and  not 
in  the  parish  where  the  election  took  place.*' 

§  2590.     Time  to  sue — In  general.*^ 

§  2592.  Plaintiffs  or  complainants. — The  commissioners 
of  a  sewer  improvement,  w^hose  sewer  has  not. been  accepted  by 
the  city,  may  enjoin  one  constructing  a  system  of  sewers  for  pri- 
vate gain,  from  connecting  with  the  improvement  district  sewer 
until  reasonable  compensation  is  made  for  such  connection.^'^  Like- 
wise a  company,  although  it  does  not  have  an  exclusive  franchise 
to  sell  electricity  in  a  certain  territory,  is  entitled  to  sue  to  enjoin 
another  company,  chartered  to  supply  another  territory,  from 
disposing  of  current  to  a  company  competing  with  the  plaintiff 
in  territory  which  it  occupied.'* 

§  2593.  Persons  who  must  be  made  defendants. — Mem- 
bers of  a  labor  union,  composed  of  individuals  all  of  whom  are 
ultimately  liable  for  acts  of  the  officers  of  the  union,  are  bound  by 
an  injunction,  though  only  the  officers  are  served,  under  the  New 
York  practice.'^® 

§  2595.  Bill,  complaint  or  petition. — Relief  by  injunction 
in  ex  parte  proceedings  must  be  based  on  allegations  in  the  bill, 
showing  the  urgency  for  the  issuance  of  the  order,  and  the  exi- 
gencies of  each  case  must  be  considered.*®  And  even  if  it  is  con- 
ceded that  a  court  of  equity  has  jurisdiction  to  restrain  the  re- 

25  Gretna  v.  Bailey,  140  La.  363,  72  when  the  creditor,  unless  restrained. 

So.  996.     In  Georgia,  proceedings  to  will  be  able  to  prosecute  his  suits  lo 

condemn    land    for    a    tramroad    has  judgment:    People    v.    La    Salle    St. 

been    held    a    "pending    proceeding"  Trust  &c.    Bank,    195    111.   App.  336. 

which  could  be  enjoined  by  the  su-  Prematurity  in  bringing  a  suit  to  cn- 

perior  court  of  the  county  where  the  join  does  not  go  to  the  jurisdiction  of 

proceedings  were  pending:  Hutchin-  the  court  before  which  if  is  brought: 

son  V.  Copeland,  146  Ga.  357,  91  S.  E.  Gretna  v.  Bailey,  140  La.  363,  11  So. 

206.  996. 

3^  A  petition  by  the  receiver  of  a  ^"^  Peay   v.    Kinsworthy,    126   Ark. 

bank  to  enjoin  a  creditor  from  prose-  323,  190  S.  W.  565. 

cuting  actions  to  obtain  an  incquita-  ^^  Citizens'     Electric     Illuminating 

ble    advantage    over    other    creditors  Co.  v.  Lackawanna  &  Wyoming  Val- 

is  not  prematurely  brought,  when  it  ley  Power  Co.,  255  Pa.  145,  99  Atl. 

appears  that  at  the  time  the  bill  was  462. 

filed   there   existed   the   necessity   of  ^o  Neal  v.  Hutcheson,  160  N.  Y.  S. 

enforcing  the  liabilities  of  stockhold-  1007. 

ers,   and   where   it   further   appeared  -^^^Whitmer  v.  William  Whitmer  & 

that  it  would  be  impracticable  to  en-  Sons  (Del.  Ch.),  98  Atl.  940. 
force  such  liability  prior  t)  the  time 

426 


3  Ell.  Cont.]  INJUNCTION  [§  2602 

moval  of  a  city  official,  a  bill  therefor  is  insufficient  which  does 
not  show  that  the  office  held  by  complainant  was  duly  established 
by  ordinance,  the  nature  and  extent  of  complainant's  right  to  hold 
office,  and  the  nature  of  the  authority  by  which  it  is  sought  to 
remove  him.*^  The  verification  of  a  petition  for  an  injunction  in 
some  jurisdictions  at  least  should  state  positively  that  the  grounds 
therefor  alleged  therein  are  true  and  not  be  made  on  information 
and  belief."*^ 

§  2598.  Demurrer. — When  no  demurrer  has  been  filed  de- 
fendant has  the  right  to  challenge  a  bill  for  an  injunction  in  mat- 
ters of  substance  only.*^  Misjoinder  of  causes  of  action  is  not 
ground  for  refusing  a  temporary  injunction,  defendant  not  hav- 
ing made  complaint  thereof  by  answer  or  demurrer,  but  having 
answered  only  by  denial  of  the  material  allegations/* 

§  2601.  Evidence. — A  valid  agreement  in  restraint  of 
trade  must  be  established  by  clear  and  satisfactory  proof  before 
an  injunction  will  be  issued  against  its  breach/^  But  in  a  suit  to 
enjoin  the  erection  of  flat  buildings  contrary  to  the  restrictions 
imposed  upon  a  grantee  of  land,  a  finding  by  the  chancellor  that 
the  structures  to  be  erected  were  flats  or  apartments  was  held 
justified  by  the  evidence,  although  the  plans  were  designed  to 
conceal  the  true  character  of  the  structure  to  be  erected.*® 

§  2602.  Dismissal. — The  dismissal  of  the  petition  termi- 
nates the  case,  and  operates  as  a  dissolution  of  the  injunction 
granted/^ 

♦1  Michels  V.  McCarty,  196  III.  App.  one-half   to  one-quarter,   and   asking 

493.    The  denial  of  an  injunction  up-  for  an  injiuiction  to  restrain  payment 

held  where  the  petition  did   not  al-  of  the  commission,  states  a  cause  of 

lege  an   irreparable   injury   nor  that  action:     Spielberg   v.   Canada   S.    S. 

tne  remedy  by  way  of  damages  was  Lines,  Limited,  98  Misc.  304,  162  N. 

inadequate:     Crutcher    v.    Johnstone  Y.  S.  610. 

(Okla.),  162  Pac.  201.    An  allegation  *2  American     Nat.     Bank     of     Ft. 

that  plaintiff's  term  of  office  as  "city  Worth  v.   Strong   (Tex.   Civ.  App.), 

fire  marshal"   and   "chief   of   police"  188  S.  W.  1014;  Graves  v.  M.  Griffin 

has  not  expired  is  a  mere  conclusion  O'Neil  &  Sons  (Tex.  Civ.  App.),  189 

of  law :  Michels  v.  McCarty,  196  111.  S.  W.  778. 

App.  493.     A  complaint  by   a   ship-  *»  Doran     v.      Graham,      195      111. 

broker    that   defendant  broker,    with  App.  65. 

knowledge    of    defendant    steamship  **  Brown  v.   Mitchell-Lewis   Motor 

company,  offered  to  divide  the  com-  Co.,  174  App.  Div.  420,  161  N.  Y.  S. 

mission  for  procuring  a  purchaser  for  162. 

a  vessel  of  defendant  steamship  com-  *^  Plamondon  v.  Lindsey,  100  Nebr. 

pany,  and  that,  after  he  had  effected  318.  160  N.  W.  85. 

the  sale,  another  defendant  claimed  a  ^^  Doran      v.      Graham,      195      111. 

one-half  interest  in  the  commission,  App.  65. 

thus  reducing  plaintiff's   share   from  ♦t  Potter  v.  Yonts,  172  Ky.  130,  188 

427 


§  2604]  CONTRACTS  [1  Supp. 

§  2604.  Object  and  nature  of  preliminary  injunction.— 
The  granting  of  a  preliminary  injunction  is  addressed  to  the 
sound  discretion  of  the  court,*®  and  unless  it  is  made  to  appear  on 
appeal  that  such  discretion  was  abused  the  trial  court's  order  de- 
nying the  injunction  will  be  upheld."  An  injunction  pendente  lite 
is  a  mere  ancillary  writ  the  purpose  of  which  is  to  preserve  the 
status  in  quo  pending  final  hearing.'*  Mandatory  injunctions  are 
granted  pendente  lite  only  in  certain  rare  cases  where  affirmative 
action  by  the  defendant  is  essential  to  preserve  the  status  quo 
until  trial  and  judgment.^^ 

§  2605.  When  preliminary  injunction  denied. — ^The  re- 
fusal of  an  interlocutory  injunction  is  not  an  abuse  of  discretion 
where*  the  evidence  is  conflicting.*^*  A  temporary  injunction 
should  not  be  granted  merely  because  apprehension  exists  that  in- 
jury will  be  done.*'  The  balance  of  convenience  or  hardship  may 
be  a  factor  of  controlling  importance  in  cases  where  a  substantial 
doubt  exists  at  the  time  of  granting  or  refusing  a  preliminary 
injimction.'* 

§  2607.    Bond  in  proceeding  for  preliminary  injunction. — 

In  some  states  an  injunction  is  void  imless  an  undertaking  is 
given  in  compliance  with  the  statute.*'  But  it  has  been  held  that 

S.  W.  1059.  No  error  was  committed  v.  Mathis,  146  Ga.  16,  90  S.  E.  379. 
by  the  court  in  dismissing  a  bill  after  In  a  suit  to  reform  or  cancel  a  con- 
a  hearing  upon  dissolving  a  prelimi-  tract  for  support  of  a  wife,  the  grant- 
nary  injunction,  where  the  parties  ing  of  preliminary  injunction  against 
treated  the  cause  as  if  submitted  on  suit  for  breach  of  contract  is  error 
bill,  answer,  and  proof :  Lea  v.  Louis-  where  no  urgent  necessity  for  injunc- 
ville  &  N.  R.  Co.,  135  Tenn.  560,  188  tion  or  probability  of  irreparable  in- 
S.  W.  215.  jury  is  shown :     Schlemm  v.  Whittle, 

*8  Temple  v.  Gordon,  31  Cal.  App.  86  N.  J.  Eq.  415,  99  Atl.  206. 

127,  159  Pac  983.  es  Bunelt  v.  Sapulpa  Refining  Co., 

« Postal    Telegraph-Cable    Co.    v.  (Okla.),  159  Pac.  360. 

Nolan,  53  Mont  129,  162  Pac.  169.  "  chew      v.      First      Presbyterian 

«o  Hillmer  Co.  v.  Behr,  196  111.  App.  Church,  237  Fed.  219 ;  Wehrman  v. 
363 ;  Postal  Telegraph-Cable  Co.  v.  Moore,  177  Iowa  542,  159  N.  W.  218. 
Nolan,  53  Mont  129,  162  Pac.  169.  "  Mac  Waiters  v.  Stockslagcr,  29 
In  Delaware  an  ex  parte  injunctive  Idaho  803,  162  Pac.  671.  A  bond 
order  is  termed  a  "restraining  order,"  given  for  a  temporary  restraining  or- 
to  distinguish  it  from  a  preliminary  der,  running  to  "defendants"  instead 
injunction,  which  is  issued  only  on  a  of  parties  injured,  the  term  "def end- 
hearing:  Whitmer  v.  William  Whit-  ants"  held  to  include  all  parties 
mer  &  Sons  (Del.  Ch.),  98  Atl.  940.  against  whom   injunctional   relief   is 

51  Moller  V.  Lincoln   Safe  Deposit  asked   and   obtained   to   their   direct 

Co.,  174  App.  Div.  458,  161  N.  Y.  S.  and  immediate  or  necessary  and  natu- 

171.  ral  injury:  Boyd  v.  Lambert  (Okla.), 

**»  Brown  v.  Berrien  County  Bank,  160  Pac.  586. 
146  Ga.  361,  91  S.  E.  121 ;  Dorminey 
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where  a  court  which  has  taken  jurisdiction  of  the  entire  affairs  of 
an  insolvent  banking  corporation  restrains  a  creditor  from  receiv- 
ing an  undue  advantage  over  remaining  creditors,  no  bond  is 
necessary.** 

§  2608.  Restraining  order  pending  hearing. — On  applica- 
tion for  interlocutory  injunction,  the  court  can  not  make  final 
finding  of  fact,  but  passes  on  the  evidence  only  in  so  far  as  it 
shows  the  right  to  a  temporary  injunction.°^ 

§2610.  Dissolving  restraining  order. — A  motion  to  va- 
cate a  temporary  order  for  want  of  equity  has  the  same  effect  as 
a  demurrer  to  Ae  bill,  in  so  far  as  the  injunction  is  concerned/* 
And  an  order  which  denies,  after  hearing,  a  motion  to  dissolve 
an  injunction  granted  ex  parte  and  continuing  the  injunction,  is 
res  judicata  on  the  question  of  the  sufficiency  of  the  complamt/" 
An  injunction  pendente  lite  will  not  be  dissolved  before  trial  of 
an  action  to  enforce  building  restrictions,  where  a  reasonable 
doubt  exists  as  to  defendant's  right  to  such  dissolution,  and  where 
plaintiff's  papers  make  out  a  prima  facie  case,  and  sufficient  se- 
curity is  provided  against  loss  pending  trial.*® 

^  People  V.  La  Salle  St  Trust  &c  answer,  or  at  any  time,  defendant  has 

Bank,  195  III.  App.  336..  the  right  to   move  to   have   the   re- 

*^ Andrews  v.  Stulb  &  Vorhaner,  straining  order  dissolved:  Whitmer 
145  Ga.  826,  90  S.  E.  59 ;  Waycross  V.  v.  William  Whitmer  &  Sons  (DeU 
Waycross  Savings  &  Trust  Co.,  146  Ch.),  98  Atl.  940. 
Ga.  68,  90  S.  E.  382.  A  temporary  in-  «<>  Lewis  v.  Gordon,  160  N.  Y.  S, 
junction  may  be  granted  in  suit  in-  842.  See  also:  Lehmann  v.  Shime- 
volving  conflicting  claims  to  waters  all,  195  111.  App.  511.  An  injunction, 
of  a  creek  for  placer  mining :  Buena  granted  on  a  bill  to  restrain  prosecu- 
Vista  Gold  Mines  Co.  v.  Boise  Basin  tion  of  an  action  at  law  until  discov- 
Iraprovement  Co.,  29  Idaho  789,  162  ery  can  be  had,  should  not  be  dis- 
Pac  330.  Plaintiff  who  supplied  tow-  solved  until  defendant  has  had  a  rea- 
ds and  soap  to  factories  and  em-  sonable  time  to  answer  the  interroga- 
ployes  therein,  was  not  entitled  to  an  tories,  and  plaintiff  a  reasonable 
injunction  pendente  lite  against  for-  time  to  compel  answers:  Eskridge 
mer  employes,  engaged  in  same  busi-  v.  Thomas  (W.  Va.),  91  S.  E. 
ness,  on  the  ground  that  the  compe-  7.  It  is  proper  to  dissolve  a  tem- 
tition  was  unfair,  because  it  involved  porary  injunction  restraining  defend- 
the  use  of  knowledge  of  plaintiff's  ant  from  prosecuting  an  action  at 
customers,  or  because  in  violation  of  law  where  it  appears  that  such  action 
Penal  Law,  I  553,  subd.  6:  New  was  based  on  sufficient  grounds: 
York  Towel  Supply  Co.  v.  Lally,  162  Nathan  v.  Brown,  197  111.  App.  533. 
N.  Y.  S.  247.  No  error  can  be  committed  in  dis- 
^* Lawrenccville  v.  Central  Illinois  solving  a  temporary  injunction  issued 
Public  Service  Co.,  197  111.  App.  59.  at  the  beginning  of  a  suit,  for  plain- 

"  Cullen  V.  Walsh,  97  Misc.  177,  161  tiff,  in  the  absence  of  reversible  er- 

K.  Y.  S.  123.    Where  restraining  or-  ror  in  the  final  judgment  which  was 

dcr  is  issued  ex  parte  before  the  fil-  against  plaintiff :    Thorne  v.  Dashiel 

wg  of  an  answer,  upon  filing  of  his  (Tex.  Civ.  App.),  189  S.  W.  986. 
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§  2613.  Damage  on  modification  or  dissolution  of  re- 
straining order. — Traveling  expenses  to  another  state  and  a 
portion  of  the  attorney's  fee  for  services  in  that  state,  both  aris- 
ing out  of  the  injunction,  have  been  held  allowable  as  injunction 
bond  damages.^^  In  Illinois  it  is  error  for  a  court  to  hear  evi- 
dence and  assess  damages  on  the  vacation  of  an  injunction  with- 
out the  filing  of  a  suggestion  of  damages." 

§  2615.  Writ,  order  or  decree. — The  decree  should  not  go 
further  than  required  by  the  issues  and  the  evidence.  Thus,  in 
an  injunction  against  a  driver,  who  sold  a  laundry  route  to  plain- 
tiff and  solicited  work  for  him,  on  leaving  plaintiff,  "from  solicit- 
ing laundry  work  from"  plaintiff's  customers,  it  was  improper  to 
insert  the  words  "but  not  from  receiving"  before  the  words 
"laundry  work,"  etc.,  since  defendant's  right  to  receive  work 
unsolicited  was  not  in  issue.'*  And  a  decree  which  enjoins  the 
collection  of  a  purchase-money  note  given  under  a  contract  to 
pay  the  note  in  full  if  a  pending  suit  against  grantor  terminated 
favorably  to  him,  but  one-half  to  be  paid  in  any  event,  was  erro- 
neous. The  injunction  should  provide  for  the  payment  of  the 
one-half  and  enjoin  enforcement  of  claim  for  the  balance  until 
further  order  of  the  court." 

^  §  2617.  Disobe3dng  order,  consequences. — In  proceedings 
for  contempt  in  violating  a  restraining  order,  the  court  will  not 
investigate  the  merits  of  the  case  in  which  the  injunction  was  is- 
sued.*' But  disobedience  of  a  void  injunction  can  not  be  pimished 


II 


•iWced  V.  Hunt,  90  Vl  418,  98 
Atl.  922.  A  reasonable  attorne/s  fee 
for  services  rendered  on  motion  to 
dissolve  has  been  held  a  proper  item 
of  damage:  Hillmer  Co.  v.  Behr, 
196  111.  App.  363. 

•«  Majewski  v.  Pozdol,  195  111.  App. 
400.  It  is  proper  to  allow  an  item 
found  correct  as  injunction  bond 
damages,  although  not  claimed  by  the 
defendant  in  his  specifications:  Weed 
V.  Hunt,  90  Vt.  418,  98  Atl.  922. 
Where  there  is  no  proof  or  finding 
of  the  nonexistence  of  the  emer- 
gency alleged  as  ground  for  a  tempo- 
rary restraining  order,  defendant  in 
an  injunction  proceeding  could  not 
recover  on  the  emergency  bond  by 
merely  showing  dismissal  of  injunc- 
tion suit  by  plaintiff  therein :  William 


E.  Sweet  &  Co.  v.  Ford  (Colo.),  161 
Pac  144. 

**'  New  Method  Laundry  Co.  v. 
MacCann  (CaL),  161  Pac  990. 

«*  Weekly  v.  Taylor,  119  Va.  856, 
89  S.  E.  858.  The  injunction  may 
issue  against  only  part  of  the  de- 
fendants: Richardson  v.  Lumpkin, 
146  Ga.  15,  90  S.  E.  379. 

«5  Smith  V.  Smith,  146  Ga.  83,  90  S. 
E.  711.  An  injunction  order  signed 
by  a  justice  of  the  Supreme  Court 
was  in  eflfect  an  order  of  the  court, 
although  in  form  only  a  judge's  or- 
der, wilful  disobedience  of  which 
was  punishable  as  criminal  contempt 
Also  an  injunction  order,  when  so 
drawn,  covers  not  only  parties,  but 
attorneys,  agents  or  employes:  Peo- 
ple  ex  reL   Empire   Leasing  Co.  v. 
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as  contempt  of  court.®®  Also,  where  an  injunction  has  been 
granted  restraining  the  doing  of  certain  things,  it  has  been  held 
that  the  party  restrained  is  in  no  danger  of  punishment  for  con- 
tempt, if  subsequently  he  does  the  acts  restrained  with  the  con- 
sent of  the  party  obtaining  the  injunction,  although  the  injunc- 
tion may  be  thereby  technically  violated.*^ 

Mecca  Realty  Co.,  174  App.  Div.  384,       •t  shoU  Bros.  v.  Peoria  &c  R.  Cc. 
161  N.  Y.  S.  241.  196  111.  App.  306. 

••MacWalters    v.    Stockslager,    29 
Idaho  803,  162  Pac.  671. 
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LAPSE  OF  TIME ^STATUTES  OF  LIMITATIONS 

§  2642.  Element  of  Delay.* — While  a  person  desiring  to 
rescind  a  contract  must  act  promptly,**  lapse  of  time  does  not 
alone  determine  whether  a  rescission  has  been  made  with  rea- 
sonable promptness.    The  circumstances  of  each  case  control.* 

§  2644.  Delay  through  ignorance  of  facts. — One  who  has 
dealt  in  good  faith  has  the  right  to  assume  that  the  other  party 
has  also  dealt  in  good  faith  and  is  not  required  to  act  until  he  is 
put  on  notice  or  discovers  the  fraud  in  case  fraud  has  been  prac- 
ticed upon  him.*  After  being  put  on  notice  he  is  entitled  to  a 
reasonable  time  in  which  to  investigate  the  facts*  and  rescind.' 
After  the  fraud  is  discovered  the  contract  must  be  promptly  and 
unequivocally  rescinded.* 

§  2645.     Delay  caused  by  poverty,  nonresidence,  etc. — One 

who  has  a  right  to  rescind  a  contract  by  reason  of  the  breach  by 

1  [Main   section   cited   in   Poole  v.  *  Rohr  v.  Shaffer   (Iowa),  160  N. 

Camden  (W.  Va.),  92  S.  E.  454,  455.]  W.  279. 

1*  Whitney  v.  Bissell,  75  Ore.  28,  146  *  Notice  of  facts  which  would  put 

Pac.  141,  L.  R.  A.  1915D,  257.  a  man  of  ordinary  prudence  and  in- 

*  Gunderson  v.  Brey,  210  Fed.  401 ;  telligence  on  inquiry  is  equivalent  to 
Garstang  v.  Skinner,  165  Gal.  721,  134  knowledge  of  all  facts  that  a  rea- 
Pac.  329;  Rohr  v.  Shaffer  (Iowa),  sonably  diligent  inquiry  would  dis- 
160  N.  W.  279.  Unless  the  delay  in  close:  Garstang  v.  Skinner,  165  Cal. 
rescinding  a  contract  is  so  great  that  721,  134  Pac.  329;  Dawson  v.  Flinton, 
reasonable  minds  would  not  differ,  195  Mo.  App.  75,  190  S.  W.  972.  He 
the  question  of  what  is  reasonable  must  also  return  whatever  he  has  re- 
time is  for  the  jury  in  case  the  suit  ccived  under  the  contract:  Gayle  v. 
is  one  tried  by  jury:  Dawson  v.  Pennington,  185  Ala.  53,  64  So.  572. 
Flinton,  195  Mo.  App.  75,  190  S.  W.  »  Watson  Fireproof  Window  Co.  v. 
972.  See  also:  Stotts  v.  Fairfield,  Henry  Weis  Cornice  Co.,  181  Mo. 
163  Iowa  726,  145  N.  W.  61,  L.  R.  A.  App.  318,  168  S.  W.  905. 
191 5 A,  109n;  Smith  v.  Rhode  Island  « Ripley  v.  Jackson  Zinc  &  Lead 
Co.  (R.  1),  98  Atl.  1.  When  the  Co.,  221  Fed.  209,  136  C  C  A.  619; 
facts  are  undisputed  the  question  is  Reiniger  v.  Piercy  (W.  Va.),  86  S. 
for  the  court:  Robinson  v.  Liston-  E.  926.  A  delay  of  two  years  after 
burg  Coal  Mining  Co.,  58  Pa.  Super,  discovery  of  the  fraud  has  been  held 
Ct.  136.  It  is  too  late  to  ask  for  a  to  amount  to  laches:  Davidson  v. 
rescission  of  a  contract  when  two  Gould  (Mo.  App.),  187  S.  W.  591. 
suits  have  been  maintained  thereon  By  undue  delay  the  right  to  rescind 
by  the  party  seeking  to  rescind  and  is  lost  and  suit  can  only  be  main- 
recovery  was  had  in  one:  Forsythe  tained  for  damages  for  the  deceit: 
v.  Norfolk  &  W.  R.  Co.,  88  Ohio  514,  Central  Life  Ins.  Co.  v.  Taylor,  164 
103  N.  E.  758.  Ky.  844,  176  S.  W.  373. 
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the  other  party  must  exercise  such  right  within  a  reasonable 
time/ 

§  2650.  Element  of  prejudice. — The  fact  that  no  preju- 
dice results  from  the  delay,  while  not  controlling,  is  a  matter  to 
be  considered  in  determining  whether  the  rescission  was  made 
in  a  reasonable  time.*  If  the  delay  has  been  long  enough  to  result 
in  prejudice  to  the  other  party  the  right  to  rescind  will  be  lost." 

§  2656.  Construction  of  statutes. — ^Statutes  of  limitations 
are  necessarily  of  statutory  origin  and  differ  accordingly  in  the 
various  jurisdictions.  In  order  to  determine  the  particular  stat- 
ute applicable  reference  must  be  had  to  the  particular  jurisdic- 
tion and,  to  the  nature  of  the  action  in  which  it  is  to  be  invoked.^® 
Such  statutes  are  construed,  like  any  other  statutes,  in  accordance 
with  the  apparent  intent  of  the  legislature  ascertained  from  the 

^In  re  Warner's  Estate,   168  CaL  tract);    Mineral    Land    Inv,    Co.    v. 

771, 145  Pac.  504  (accepting  payments  Bishop  Iron  Co.,  134  Minn.  412,  159 

under,  contract  after  breach).  N.  W.  966,  L.  R.  A.  1917D,  900n  (rc- 

*  Stotts  V.  Fairfield,  163  Iowa  726,  covery  of  real  property) ;  Liebing  v. 
145  N.  W.  61,  L.  R.  A.  1915A,  109n.  Mutual  Life  Ins.  Co.,  269  Mo.  509, 

*  Brown   v.   Young,  62   Ind.   App.  191  S.  W.  250  (life  insurance) ;  Otier 
696i  110  N.  E.  562.  v.  Neiman,  96  Misc.  481,  160  N.  Y.  S. 

*° Moloney V. Cressler, 236 Fed.  636,  610  (fraud  and  duress);  Burhans  v. 
149  C  C.  A.  632  (written  contracts)  ;  New  York,  163  N.  Y.  S.  140  (claim 
McDonough  v.  Commercial  State  for  loss  of  employment)  ;  Hunter  v. 
Bank  (Ala.  App.),  73  So.  754  (com-  West,  172  N.  Car.  160,  90  S.  E.  130 
men  counts)  ;  John  A.  Roebling's  (partition)  ;  Shelton  v.  State  (Okla.), 
Sons  Co.  V.  Southern  Power  Co.,  145  162  Pac  224  (recovery  of  money)  ; 
Ga.  761,  89  S.  E.  1075  (holding  the  Carnegie  Realty  Co.  v.  Carolina,  C. 
statute  applicable  to  written  con-  &  O.  R.  Co.,  136  Tenn.  300,  189  S.  W. 
tracts  applies  in  an  action  on  an  im-  371  (breach  of  covenant)  ;  Olsen  v. 
plied  warranty)  ;  Slay  v.  George,  145  Greele  (Tex.  Civ.  App.),  190  S.  W. 
Ga.  771,  89  S.  E.  830;  Curtis  v.  Col-  240  (forged  deed)  ;  McCavick  v.  Mc- 
lege  Park  Lumber  Co.,  145  Ga.  601,  Bride  (Tex.  Civ.  App.),  189  S.  W. 
89  S.  E.  680  (account)  ;  McPhaul  v.  795  (accommodation  surety)  ;  Bar- 
Curry,  146  Ga.  305,  91  S.  E.  89  (con-  bian  v.  Grant  (Tex.  Civ.  App.), 
tribution  between  partners)  ;  Sea-  190  S.  W.  789;  Quanah,  A.  &  P.  R. 
board  Air  Line  R.  v.  Luke,  19  Ga.  Co.  v.  Collett  (Tex.  Civ.  App.),  190 
App.  100,  90  S.  E.  1041;  New  Albany  S.  W.  1128  (appropriation  of  land)  ; 
Nat.  Bank  v.  Brown  (Ind.  App.),  114  State  ex  rel.  Whitten  v.  Spokane,  92 
N.  E.  486;  Gates  v.  Colfax  Northern  Wash.  667,  159  Pac.  805;  (^Iden 
R.  Co.,  177  Iowa  690,  159  N.  W.  456 ;  Eagle  Mining  Co.  v.  Imperator-Quilp 
Jctt  v.  Jctt.  171  Ky.  548,  188  S.  W.  Co,  93  Wash.  692,  161  Pac.  848,  L.  R. 
669;  Central  State  Hospital  v.  Foley,  A.  1917C,  113n;  Lone  Pine-Surprise 
171  Ky.  616,  188  S.  W.  752,  L.  R.  A.  Consol.  Mining  Co.  v.  Insurgent  Gold 
1917B,  107n  (liabilities  created  by  Mining  Co.,  93  Wash.  700,  161  Pac. 
statute) ;  Sim  v.  Citizens'  Bank  of  850  (trespass)  ;  Fish  v.  Collins,  164 
Carrsville,  173  Ky.  799,  191  S.  W.  Wis.  457,  160  N.  W.  163  (special  pro- 
489  (note) ;  Kincade  v.  Peck,  193  ceeding). 
Mich.  207,  159  N.  W.  480  (oral  con- 
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usual  meaning  of  the  terms  used.*^  They  are  not,  however,  to  be 
extended  by  construction  but  are  to  be  reasonably  and  fairly  con- 
strued." Thus  a  suit  against  a  physician  for  alleged  unskilful 
treatment  is  not  ejusdem  generis  with  actions  on  "contracts  ex- 
press or  implied/'" 

§  2657.     Evasion  of  limitations  by  form  of  action. — It  is 

the  nature  of  the  action  and  not  its  form  that  determines  what 
statute  is  to  be  applied.**  In  other  words,  there  are  many  in- 
stances in  which  there  is  a  right  to  an  election  of  remedies,  or 
more  than  one  remedy,  so  that  one  may  be  resorted  to  even 
though  the  other  is  barred."  So  where  an  action  is  brought 
against  a  physician  for  alleged  unskilful  treatment  and  the  com- 
plaint proceeds  in  contract,  then  that  statute  and  not  the  statute 
applicable  to  tort  actions  will  be  applied;"  but  it  is  held  that  an 
action  for  tort  can  not  be  changed  to  an  action  in  assumpsit  by 
amendment  so  as  to  render  a  different  statute  applicable,*^  and 
where  the  pleading  does  not  clearly  show  that  the  suit  is  in  tort  it 
will  be  construed  as  an  action  on  contract  rather  than  in  tort*' 

§  2658.  When  limitations  commence  to  run. — It  is  the 
general  rule  that  limitations  do  not  begin  to  run  until  the  cause  of 
action  accrues,"  and,  where  no  right  of  action  could  accrue  until 
the  death  of  a  party,  limitations  run  from  the  death.'®  So,  where 
one  performs  services  for  a  decedent  during  his  lifetime  upon  an 
express  agreement  to  pay  therefor  by  will,  limitations  run  from 
the  death  of  the  decedent.**  In  case  of  fraud,  the  running  of  the 
statute  dates  from  its  discovery,  or  from  the  time  it  should  have 

"  Wren  v.  Dixon  (Nev.),  161  Pac.  "  State  v.  Logan.  195  Mo.  App.  171, 

722.  190  S.  W.  75;  Johnson  v.  Peterson. 

"Fish  V.  Collins,  164  Wis.  457,  160  100  Nebr.  255,  159  N.  W.  414;  Den- 

N.  W.  163.  ning  v.  Powers,  96  Misc.  252,  160  N. 

"  Keirsey   v.    McNeemer,    197    111.  Y.  S.  636. 

App.  173.    See  also :    Keirsey  v.  Mc-  20  Nichols  v.  CaldweU,  275  III.  520, 

Neemer,  197  III  App.  173.  114  N.  E.  278;  Gibson  v.  Iowa  Legion 

1*  Keirsey   v.    McNeemer,    197    111.  of  Honor  (Iowa),  159  N.  W.  639.    In 

App.  173.    See  also:    Penobscot  Fish  an  action  by  contingent  beneficiaries 

Co.  V.  Western  Union  Telegraph  Co.,  for  the  breach  of  an  agreement  to 

91  Conn.  35,  98  Atl.  341.  have  a  claim  made  a  lien  against  an 

15  Frankfort  Land  Co.  v.  Hughett,  estate  the  running  of  the  statute  of 

137  Tenn.  32,  191  S.  W.  530.  limitations  dates   from  the  death  of 

1**  Keirsey   v.    McNeemer,    197    111.  the     life    tenant :    Brown    v.     Ford 

App.  173.  (Va.),  91  S.  E.  145. 

1^  Handtoffski   v.    Chicago   Consol.  21  Henderson  v.  Davis    (Tex.  Civ. 

Trac.  Co.,  274  111.  282,  113  N.  E.  620.  App.),  191  S.  W.  358. 

1*  Matthys  v.  Donelson  (Iowa),  160 
N.  W.  944. 
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been  discovered  in  the  exercise  of  ordinary  care.'*  In  case  a  party 
complains  that  the  fraud  was  concealed  there  must  be  a  showing 
of  diligence  in  order  to  toll  the  running  of  the  statute."  One  can 
not  take  advantage  of  his  own  wrong  to  put  the  statute  in  mo- 
tion.^* If  a  contract  of  employment  is  conditional,  limitations  do 
not  commence  to  run  until  the  condition  is  fulfiUed.^'^  Likewise, 
as  a  general  rule,  in  contracts  for  the  payment  of  money  limita- 
tions do  not  begin  to  run  until  the  time  fixed  for  payment.*^  But 
limitations  against  the  collection  of  warrants  issued  by  the  officers 
of  a  municipality  do  not  begin  to  run  until  such  mtmicipality  has 
provided  funds  for  their  payment.*^  In  an  action  on  implied  con- 
tract for  the  recovery  of  usurious  interest  limitations  begin  from 
the  time  it  was  paid,  but  the  mere  assignment  of  an  usurious 
contract  does  not  set  the  statute  in  motion."  Ordinarily  in  an  ac- 
tion to  establish  a  constructive  trust  limitations  begin  to  run  upon 
the  discovery  of  the  facts  upon  which  such  trust  is  founded." 

§  2659.  When  cause  of  action  accrues — ^In  general. — A 
right  of  action  accrues  whenever  the  right  to  maintain  a  suit  for 
a  breach  of  duty  or  wrong  is  given  and  arises."  In  a  suit  on  an  of- 
ficial bond  the  action  does  not  accrue  until  the  damage  occurs  and 
where  a  recorder  entered  a  satisfaction  of  a  trust  deed  without 
a  surrender  of  the  note  secured,  limitations  are  put  in  operation 

2>  United    States    v.    Albright,    234  ^ei^onard   v.   Kendall    (Tex.   Civ. 

Fed.  202;  Bayley  v.  Coy,  195  111.  App.  App.),  190  S.  W.  786. 

433;  Pickens  v.  Campbell,  98  Kans.  ^t  Sulphur    v.    State    (Okla.),    162 

518.  159  Pac  21 ;   Callegari  v.   Sar-  Pac.  744. 

tori.  174  App.  Div.  102,  160  N.  Y.  S.  "  Taulbee  v.  Hargis,  173  Ky.  433. 

931 ;  Garland   v.   Arrowood,   172   N.  191  S.  W.  320,  Ann.  Cas.  1918A,  762. 

Car.  591,  90  S.  E.  766;  Hoy  v.  Burk,  »»  Briggs    v.    McBride    (Tex.    Civ. 

92  Wash.  536,  159  Pac.  701.  App.),  190  S.  W.  1123. 

^  Bayley  v.  Coy,  195  111.  App.  433.  »<>  Bayley  v.  Coy,  195  111.  App.  433 ; 

2*  It  has  been  held  where  the  right  People  v.  May,  276  111.  332,  114  N.  E. 

to  rescind  a  contract  of  conditional  685;    Lamkin    v.    Lamkin,    177    Iowa 

sale  was  with  the  seller  the  buyers  583,  159  N.  W.  436;  Drainage  Dist. 

who  had  failed  to  perform  on  their  No.  1  v.  Bates  County,  269  Mo.  78, 

part   could    not    take    advantage    of  189    S.    W.    1176;    Smith    v.    Staten 

their  own  wrong  to  start  the  running  Island  Land  Co.,  175  App.  Div.  588, 

of  the  statute  of  limitations :     Stand-  162   N.   Y.    S.   681 ;    Indian   Land   & 

ard  Dry  Kiln  Co.  v.  Ellington,  172  N.  Trust  Co.  v.  Owen  (Okla.),  162  Pac. 

Car.  481.  90  S.  E.  564.                        ^  818.     A   cause   of    action   reclaiming 

^^  Where  an  attorney  was  to  wait  usurious  interest  arises  when  the  in- 

^or  compensation  until  the  proceeds  terest  has  been  paid :  Taulbee  v.  Har- 

of  the   litigation   were   received   the  gis,  173  Ky.  433,  191  S.  W.  320,  Ann. 

limitation  begins  with  the  end  of  the  Cas.    1918A,    762;    Baker    v.    Lynch- 

litigation:  Ryan  v.  Bullion,  100  burg  Nat.  Bank  (Va.),  91  S.  E.  157. 
Ncbr.  705,  161  N.  W.  167. 
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upon  plaintiff's  acquisition  of  interest,'^  and  where  one  deposits 
securities  with  another  to  be  returned  if  no  money  is  advanced 
upon  them  and  the  enterprise  is  abandoned  without  any  advance- 
ment a  cause  of  action  accrues  from  the  abandonment.'*  Like- 
wise, where  the  pa)mient  of  purchase-money  is  conditioned  on  the 
resale  of  land  an  action  therefor  does  not  accrue  until  the  resale." 

§  2660.  Demand,  contingency  and  condition  precedent — 
Where  a  demand  is  necessary  before  a  cause  of  action  can  arise 
it  is  clear  that  the  action  does  not  accrue  until  such  demand  is 
made  or  waived." 

§  2661.  Continuing  and  severable  contracts. — So  long  as 
the  obligation  of  a  contract  continues  the  statute  of  limitations  is 
not  a  bar;  but  this  is  not  true  of  the  damages  occasioned  by  the 
failure  to  perform  the  contract/'  and  where  a  contract  requires 
the  payment  of  a  certain  amount  at  fixed  periods  limitations  run 
from  the  time  each  payment  becomes  payable.'"  But  where  pay- 
ment for  services  is  not  to  be  made  until  the  services  are  ended 
and  the  employe  is  discharged  limitations  begin  from  the  time  of 
the  discharge.*^  Likewise  a  contract  requiring  the  payment  of 
money  in  instalments  at  fixed  periods,  limitations  will  run  on  the 
various  instalments  from  the  time  each  becomes  severally  due.*** 
In  case  of  an  account  one  may  not  so  join  his  actions  as  to  consti- 
tute an  open  account  to  which  the  statute  is  not  applicable,'*  or 
by  tacking  transactions  avoid  the  statute.*®  The  statute  of  limita- 
tions has  no  application  to  mutual  accounts."  It  is  held  that  a 
mutual  account  within  the  meaning  of  the  statute  of  limitations 
must  include  reciprocal  demands,  and  a  claim  for  goods  furnished 
without  credits  is  not  a  mutual  account." 

»i  Bayley  v.  Coy,  195  111.  App.  433.  »«  Warren  v.   Glasgow  &  Western 

82  Smith  V.  Staten  Island  Land  Co.,  Exploration    Co.,    Ltd.    (Nev.),    160 
175  App.  Div.  588,  162  N.  Y.  S.  681.  Pac.  793 ;  Lans  v.  Bristow  (Tex.  Gv. 

83  Hay  V.  Casey,  30  Cal.  App.  570,  App.),  188  S.  W.  970. 

159  Pac.  726,  728.  «t  Martin  v.  Camp,  219  N.  Y.  170, 

8*  Mayhew   v.    Felton's    Estate,    90  114  N.  E.  46. 

Vt.  370,  98  Atl.  900.  ss  National   Exch.   Bank   v.   Smith 

85  Where  a  railroad  company  cove-  (Ind.  App.),  114  N.  E.  881. 

nanted  to  erect  and  maintain  a  pas-  89  Shellberg  v.  Kuhn,  35  N.  Dak. 

senger    station    in   a   certain   locality  448,  160  N.  W.  504. 

the  running  of  the  statute  does  not  *<>  Hills  v.  Hoquiam,  94  Wash.  63, 

date  from  the  initial  breach,  but  the  161  Pac.  1049. 

action   is  a  continuing  one  and  the  *^  Mustin  v.  Millen  Grocery  Co.,  18 

statute  is  not  a  bar  except  as  to  dam-  Ga.  App.  601,  89  S.  E.  1091. 

ages:   Carnegie  Realty  Co.  v.  Caro-  "Hilk  v.  Hoquiam,  94  Wash.  63, 

lina,  C.  &  O.  R.  Co.,  136  Tenn.  300,  161     Pac.     1049.     An     unauthorized 

189  S.  W.  371.  credit  placed  to  an  account  does  not 
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§  2667.  Ignorance  and  fraud. — It  is  held  that  the  conceal- 
ment of  fraud  will  suspend  the  running  of  the  statute  of  limita- 
tions against  a  suit  founded  thereon  regardless  of  whether  it  is 
actively  concealed  or  not,**  but  lack  of  knowledge  alone  will  not 
defeat  the  running  of  the  statute.**  Actual  knowledge  of  a  fraud 
or  wrong  is  not  essential  to  set  the  statute  running,*'  it  being 
sufficient  if  the  plaintiff  has  such  knowledge  as  would  lead  a  man 
of  ordinary  prudence  to  make  investigation.*'  It  is  held,  how- 
ever, that  for  concealment  to  suspend  the  running  of  the  statute 
it  must  be  such  that  the  plaintiff  was  misled  or  deceived  thereby.*^ 
In  an  action  for  money  paid  under  duress  limitations  begin  to  run 
from  the  time  of  discovery,*®  but  it  is  also  held  that  the  statute 
does  not  begin  to  run  until  the  injured  party  is  emancipated  from 
such  influence.*® 

§  2668.  Running  of  statute — Effect  of  death. — Although 
the  limitations  on  a  judgment  may  be  suspended  by  virtue  of  the 
statute  as  against  the  property  of  a  deceased  person  it  is  not  in- 
terrupted unless  an  entry  is  made  on  the  record.**^ 

§2669.     Meaning   of    "absence"— "Outside    of    state."— 

Nonresidence  of  a  principal  will  defeat  the  running  of  the  statute 
against  a  suit  by  his  sureties  upon  a  judgment  satisfied  by  them.*^^ 
It  is  also  held  that  where  the  maker  of  a  note  executed  in  Penn- 
sylvania shortly  after  the  maturity  of  the  note  moved  to  Missouri 
the  six-years  statute  did  not  bar  the  action.*** 

§  2670.     Effect  of  new  promise  and  part  payment. — It  is 

generally  held  that  an  express  acknowledgment  of  a  debt  as  due 
or  an  express  promise  to  pay  it  will  have  the  effect  of  stopping  the 

remove  the  bar  of  limitations  as  an  *8Jett  v.  Jett,  171  Ky.  548,  188  S. 

open    account:     Kennedy   v.    Drake,  W.  669. 

225  Mass.  303,  114  N.  E.  310.  "Either    v.    Packard,    115    Maine 

« Exploration     Co.,     Limited,     v.  306,  98  Atl.  929. 

United  States,  235  Fed.  110,  148  C.  C  ^o  Delle  v.  Boss,  164  Wis.  392,  160 

A.  604.  N.  W.  179. 

**Irvin    V.    Bentley,    18    Ga.    App.  ^i  hooper  v.  Jewett,  233  Fed.  618, 

662.  90  S.  E.  359 ;  ReuflF-Griffin  Deco-  147  C  C.  A.  426. 

rating  Co.  v.  Wilkes,  173  Ky.  566,  191  "Daniels  v.  Gallagher  (Mo.  App.), 

S.  W.  443.  189  S.  W.  644.    See  also  as   to  the 

♦'Van    Wechel    v.     Van    Wechel  meaning  of   "residence"  in   Pennsyl- 

(lowa),  159  N.  W.  1039.  vania  statute  and  as  to  the  question 

*<^  Sanderlin  v.  Cross,  172  N.  Car.  Joeing  one  of  fact  Hunter  v.  Bremer, 

234,  90  S.  E.  213 ;  Grubb  v.  House,  93  256  Pa.  257,  100  Atl.  809,  Ann.  Cas. 

Wash.  200,  160  Pac  421.  1918A,  152. 

*^  Schrock  v.  Duncan  (Mo.  App.), 
189  S.  W.  610. 
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running  of  the  statute  of  limitations,*^'  but  in  order  that  a  new 
promise  have  that  effect  it  must  be  unconditional  and  unquali- 
fied/* Although  a  debt  may  be  barred  by  the  statute  of  hmita- 
tions  it  is  not  extinguished,^*^  and  an  intentional  part  pa3aTient  is 
an  acknowledgment  such  as  will  revive  the  liability.^®  Under  such 
rule  the  indorsement  of  credit  on  a  note  of  a  payment  made  by 
the  obligor  with  his  consent  will  operate  to  interrupt  the  running 
of  the  statute  of  limitations.**^  But,  general  payments  on  an  ac- 
count will  not  have  the  effect  of  defeating  limitations  against 
certain  items  already  barred/® 

§  2671.  Concluding  observations — Commencement  of  ac- 
tion— Limitations  against  sovereignty. — Limitations  do  not 
run  against  a  judgment  in  favor  of  the  United  States,  notwith- 
standing the  statute  fixing  the  duration  of  the  lien  of  judgments 
of  the  federal  courts/® 

§  2672.  Pleading  statute  as  defense. — ^The  defense  of  the 
statute  may  be  made  by  plea  or,  in  a  proper  case,  by  demurrer/'* 
It  is  generally  held  that  the  statute  must  be  specially  pleaded 
to  be  available,®^  but  where  a  demand  set  up  by  the  defend- 
ant is  barred  it  has  been  held  that  the  plaintiff  is  entitled  to  the 

53  Philp  V.  Hicks,  112  Miss.  581,  73  on  all  such  notes  and  thus  defeat  the 

So.  610.  statute  of  limitation :  Wright  v.  Way- 

"So  a  letter  written  by  the  ob-  land  (Mo.  App.),  188*5.  W.  928, 
ligor  that  he  would  pay  if  possible  or  ^^  Kennedy  v.  Drake,  225  Mass. 
that  he  might  be  able  to  do  some-  303,  114  N.  E.  ^10. 
thing  is  not  sufficient:  Gill  v.  Gib-  s® United  States  v.  Minor,  235  Fed. 
son,  225  Mass.  226,  114  N.  E.  198;  101,  148  C.  C  A.  595. 
MacDiarmid  v.  Steele,  176  App.  Div.  ®°  Sudduth  v.  Central  of  Georgia 
313,  162  N.  Y.  S.  263.  See  also:  Jett  R.  Co.  (Ala.),  73  So.  28;  Curtis  v. 
V.  Jett,  171  Ky.  548,  188  S.  W.  669;  College  Park  Lumber  Co.,  145  Ga. 
In  re  Maniatakis  (Pa.),  101  Atl.  920,  601,  89  S.  E.  680;  Smith  v.  Central 
L.  R.  A.  1918A  900,  and  other  recent  of  Georgia  R.  Co.,  146  Ga.  59,  90  S. 
cases  reviewed  in  note.  E.  474 ;  Smith  v.  Central  of  Georgia 
"Lane  v.  Newton,  145  Ga.  810,  89  R.  Co.,  146  Ga.  59,  90  S.  E.  474; 
S.  E.  1083.  Drainage  Dist  No.  1  v.  Bates  Coun- 
ts Canal  Bank  &  Trust  Co.  v.  Bank  ty,  269  Mo.  78,  189  S.  W.  1176;  Stein- 
of  Ascension,  140  La.  465,  73  So.  269;  bruegge  v.  Prudential  Ins.  Co.  (Mo. 
Haslam  v.  Perry,  115  Maine  295,  98  App.),  190  S.  W.  1018:  Shawnee  Life 
Atl.  812;  Kennedy  v.  Drake,  225  Ins.  Co.  v.  Taylor  (Okla.),  160  Pac. 
Mass.  303,  114  N.  E.  310;  Rositzke  v.  622;  O'Donnell  v.  Parker,  48  Utah 
Meyer,  176  App.  Div.  193,  162  N.  Y.  578,  160  Pac.  1192. 
S.  613.  See  also  In  re  Maniatakis  <*i  Todd  v.  Chicago  City  R.  Co.,  197 
(Pa.),  101  Atl.  920,  L.  R.  A.  1918A,  111.  App.  544;  Taulbee  v.  Hargis,  173 
900.  Ky.  433,  191  S.  W.  320,  Ann.  Qs. 
"Wright  V.  Wayland  (Mo.  App.),  1918A  762;  Murphy  v.  Taylor,  63  Pa. 
188  S.  W.  928.  A  holder  of  several  Super.  Ct.  85 ;  In  re  Brandon's  Estate, 
notes  may,  upon  receipt  of  payment  164  Wis.  387,  160  N.  W.  177. 
from  the  maker,  credit  such  payment 
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benefit  of  the  statute  without  pleading  it.**  In  pleading  the 
statute  of  limitations  the  facts  should  be  stated,®'  and  where 
a  cause  of  action  would  be  barred  but  for  an  exception  to  the 
operation  of  the  statute  the  pleader  must  show  that  he  comes 
within  the  exception.®*  An  amendment  of  a  pleading  will 
not  be  permitted  where  the  effect  would  be  to  revive  a  cause 
of  action  already  barred.®"  The  statute  of  limitations  must  re- 
late to  the  principal  action  sued  on  and  can  not  be  invoked  against 
a  mere  defense.®®  The  plea  of  the  statute  of  limitations  ordinarily 
involves  a  mixed  question  of  law  and  fact.®^  The  burden  of  proof 
is  upon  the  plaintiff  to  show  that  his  cause  of  action  was  brought 
within  time.®®  It  is  held  that  an  indorsement  of  the  payee  on  a 
note  showing  a  partial  payment  is  not  sufficient  evidence  in  itself 
to  remove  the  bar  of  Hmitations.®' 

"Kincade  v.  Peck,  193  Mich.  207,    Frazer   (Tex.  Civ.  App.),  189  S.  W. 

159  N.  W.  480.  1003. 

**  Citizens*    Nat.    Bank    v.    Gaston  «*®  Forbes    v.    Plummer    (Ala.),    73 

County   Farmers*   Union   Warehouse  So.  451 ;  Tillery  v.  Whiteville  Lumber 

Co.,  172  N.  Car.  602,  90  S.  E.  698.  Co.,  172  N.  Car.  296,  90  S.  E.  196; 

*^*  Steinbruegge   v.    Prudential    Ins.  Garland   v.    Arrowood,    172    N.    Car. 

Co.  (Mo.  App.),  190  S.  W.  1018.    See  591,  90  S.  E.  766;  Street  v.  Shadix 

also:     People   v.   May,  276  111.   332,  (Ala.),  73  So.  73;  Roberts  v.  Pacific 

114  N.  E.  685.  Telephone  &c.  Co.,  93  Wash.  274,  160 

"Hunt  V.   Glassell,   30   Cal.    App.  Pac.  965,  L.  R.  A.  1917B,  354n;  Van 

676^    159    Pac.    227;     Malmstrom    v.  Wechel  v.  Van  Wechel   (Iowa),  159 

Gulf,  C.  &  S.  F.  R.  Co.   (Tex.  Civ.  N.  W.  1039;  Sanderlin  v.  Cross,  172 

App.),  188  S.  W.  453;  Silver  Valley  N.  Car.  234,  90  S.  E.  213. 

Horse  Co.  v.  C.  V.  Evans  &  Co.  (Tex.  ^^  MacDiarmid  v.  Steele,  176  App. 

Civ.  App.),  190  S.  W.  794.    But  see:  Div.  -313,    162    N.    Y.    S.   263.     For 

Moloney  v.   Cressler,   236   Fed.   636,  other    instances    involving    the    suffi- 

149  C.  C.  A.  632.  ciency  oi  the  evidence  to  sustain  par- 

®®Caples  v.   Morgan,  81   Ore.  692,  tial  payment  see:     Reuff-Griffin  Dec- 

160  Pac.  1154,  L.  R.  A.  1917B,  760.  orating  Co.  v.  Wilkes,  173  Ky.  566, 191 
®^  Myers    v.    Muskegon     Improve-  S.    W.    443;    Haslam    v.    Perry,    115 

mcnt  Co.,  193  Mich.  697,  160  N.  W.  Maine   295,   98   Atl.   812;    Myers    v. 

456;  Bonslett  v.  New  York  Life  Ins.  Muskegon     Improvement     Co.,     193 

Co.  (Mo.),  190  S.  W.  870;  Fowler  v.  Mich.  697,  160  N.  W.  456;  Wester  v. 

Murdock,  172  N.  Car.  349,  90  S.  E.  Wester's  Estate   (Mo.  App.),  189  S. 

301 ;   Garland   v.   Arrowood,    172   N.  W.  608. 
Car.  591,  90  S.  E.  765;  Seureau  v. 
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CHAPTER  LVI 

REMEDIES  FOR  INTERFERENCE  BY  THIRD  PERSONS 

§  2685.  Generally. — That  a  right  of  action  exists  in  favor 
of  the  party  injured  for  the  malicious  and  wrongful  interference 
by  third  persons  with  contract  rights  is  well  settled  both  in  Eng- 
land and  in  this  country.^  Strangers  to  a  contract  owe  to  the 
parties  the  duty  not  to  wrongfully  interfere  with  its  perform- 
ance and  a  violation  of  this  duty  is  a  tort.* 

§  2686.  Inducing  breach  of  contract  by  servant. — ^Where 
one  intentionally  induces  a  servant  or  master  to  break  a  valid 
contract  he  is  liable  to  the  other  in  damages.* 

§  2688.  Inducing  breach  of  contracts  of  employment  gen- 
erally.— It  is,  in  general,  the  right  of  every  person,  singly  and 
in  combination  with  others,  to  contract  or  refuse  to  contract  with 
whom  he  chooses.*  A  wrongful  interference  with  the  perform- 
ance of  a  contract  to  the  injury  of  another  is  an  actionable  tort* 

§  2689.  Inducing  breach  of  contracts  other  than  employ- 
ment.— ^The  principle  of  liability  to  respond  in  damages  for 
causing  the  breach  of  a  contract  is  not  confined  to  contracts  of 
employment.®   But  lawful  conduct  or  interference  by  a  stranger 

1  Lewis  V.  Bloede,  202  Fed.  7.  *  Empire  Theater  Co.  v.  Qoke,  53 

2  Faunce  v.  Searles,  122  Minn.  343,    Mont.    183,    163   Pac   107,   L.   R.  A. 
142  N.  W.  816;  Twitchell  v.  Nelson,    1917E,  383. 

126  Minn.  423,  148  N.  W.  451.  ^  Faunce  v.  Searles,  122  Minn.  343, 

» Sutton   V.    Workmeister,    164   111.  142  N.  W.  816 ;  Twitchell  v.  Nelson, 

App.   105 ;   Chambers  v.   Probst,   145  126  Minn.  423,  148  N.  W.  451,  601. 
Ky.  381,  140  S.  W.  572,  36  L.  R.  A.        «  Rawlings  v.  Sheppard,  10  Ga.  App. 

(N.   S.)    1207;   McClure  v.   McClin-  350,  73  S.  E.  523  (landlord  and  ten- 

tock,  150  Ky.  265,  150  S.  W.  332,  42  ant) ;  Cumberland  Glass  Mfg.  Co.  v. 

L.  R.  A.   (N.  S.)   388n;  Hanson  v.  De  Witt,   120  Md.  381,.  81   Atl.  927, 

Innis,  211   Mass.  301,  97  N.  E.  756;  Ann.    Cas.    1915A,    702n    (sale   con- 

Cornellier  v.   Haverhill   Shoe   Mfrs.*  tract)  ;  Peerless  Pattern  Co.  v.  Pic- 

Assn.,  221  Mass.  554,  109  N.  E.  643,  torial  Review  Co..  147  App.  Div.  715. 

L.    R.    A.    1916C,    218n;    Faunce    v.  132  N.  Y.  S.  37  (sale  contract) ;  Day 

Searles,   122   Minn.   343,   142   N.  W.  v.  Hunnicutt   (Tex.  Civ.  App.),  160 

816;  De  Jong  v.  B.  G.  Behrman  Co.,  S.  W.  134  (building  contract) ;  Bow- 

148  App.  Div.  37,  131  N.  Y.  S.  1083;  en  v.  Speer  (Tex.  Civ,  App.),  166  S. 

Warschauser  v.   Brooklyn   Furniture  VV.  1183  (sale  of  land). 
Co.,  159  App.  Div.  81,  144  N.  Y.  S. 
257. 
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is  no  excuse  for  not  performing  a  contract  otherwise  enforcible/ 
And  it  has  been  held  that  where  employes  merely  urge  custom- 
ers and  business  associates  of  their  employer  to  stop  dealing  with 
him  and  there  is  no  unlawful  purpose  they  violate  no  legal  right.* 

§  2690.  Wrongfully  preventing  performance  of  contract. 
— ^A  party  may  be  liable  for  preventing  performance  of  a  con- 
tract as  well  as  inducing  the  breach.  Thus  for  interference  with 
a  contract  for  erection  of  a  building  prevented  by  the  threats  of 
a  third  person,  damages  are  recoverable.®  So  also  where  a  party 
wrongfully  interferes  with  the  contract  of  others  and  prevents 
one  from  carrying  out  the  contract  thereby  resulting  in  a  loss  to 
the  other  he  is  liable  for  damages.^*' 

§  2691.  Interference  with  the  formation  of  future  con- 
tracts.— Upon  the  ground  of  unjustifiable  interference  with 
one's  business  a  wrongful  and  malicious  interference  with  the 
making  of  a  contract  is  actionable.  In  all  actions,  however,  for  a 
wrongful  interference  with  the  making  of  a  contract  the  plain- 
tiff must  not  only  show  that  there  was  a  malicious  interference 
but  he  must  go  further  and  show  that  he  would  but  for  the  inter- 
ference of  the  defendant,  have  entered  into  the  contract."  It 
is  held  an  interference  with  the  purchase  of  a  lot  which  plaintiff 
contemplated  buying,  but  for  which  he  had  never  negotiated  with 
the  owner,  will  not  create  a  cause  of  action.^*  In  an  action  of 
malicious  interference  with  the  contract  rights  of  others  the 
wrongdoer  will  not  be  heard  to  say  that  the  contract  interfered 
with  was  invalid  and  not  enforcible.^' 

§  2692.  Malice  as  an  element  of  the  right  of  action. — The 
case  of  Angle  v.  Chicago,  etc.,  R.  Co.,^*  is  the  leading  American 
case  to  announce  the  doctrine  laid  down  in  Lumley  v.  Gye,^*^  and 
while  there  is  apparent  conflict  in  the  authorities  such  doctrine 
seems  to  be  sustained  both  by  weight  of  authority  and  by  the  bet- 

T  Roberts   &   Stanley  v.   American,  197  Fed.  221;   Sutton  v.  Workmeis- 

etc„  Lbr.  Co.,  76  W.  Va.  290,  85  S.  ter,  164  111.  App.  105. 

E.  535.  "  Lewis  v.  Bloede,  202  Fed.  7,  120 

8  Auburn  Draying  Co.  v.  Wardell,  C.  C.  A.  335. 

178  App.  Div.  270,  165  N.  Y.  S.  469.  "  Debnam    v.    Simonson,    124    Md. 

»Day    V.    Hunnicutt     (Tex.     Civ.  354.  92  Atl.  782. 

App.)    160  S.  W.  134.  15  Lewis  v.  Bloede,  202  Fed.  7,- 120 

"Mealcy  v.  Bemidji  Lbr.  Co.,  118  C.  C.  A.  335. 

Minn.  427,  136  N.  W.  1090.    See  also  i*  151  U.  S.  1,  14  Sup.  Ct  240,  3S 

Aluminum  Castings  Co.  v.  Local  No.  L.  ed.  55. 

84  of  International  Molders'  Union.  is  2  El.  &  Bl.  216. 
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ter  reason/*  The  term  "malicious"  in  the  sense  here  used  does 
not  mean  a  personal  ill  will,  but  merely  a  wrongful  purpose  to  in- 
jure, or  to  gain  some  advantage  at  the  expense  of  another,"  an 
unreasonable  and  wrongful  act  done  intentionally,  without  any 
just  cause  or  excuse." 

§  2693.     Contract  terminable  at  will  of  one  party. — ^The 
•  fact  that  a  contract  is  from  day  to  day,^^  or  is  terminable  at  will 
of  either  party, ^®  will  not  relieve  defendant  from  liability. 

§  2694.  Unlawfulness  of  interference  as  dependent  upon 
means  used. — The  means  used  may  determine  the  unlawful- 
ness of  interference.  A  test  of  unlawfulness  includes  all  acts 
contrary  to  public  policy,  whether  unreasonable  or  unlawful."^ 
In  the  preservation  of  the  rights  of  others  and  of  the  public  wel- 
fare the  law  recognizes,  as  where  concerted  action  by  combina- 
tions is  concerned,  certain  bounds  beyond  which  they  may  not 
be  permitted  to  go.  One  of  the  bounds  thus  fixed  is  "that  the 
harm  inflicted  be  reasonably  referable  to  the  alleged  object  of 
lawful  gain  or  advantage;  that  the  means  employed  be  adopted 
in  good  faith  for  the  attainment  of  that  object;  and  that  their 
employment  be  not  prompted  by  personal  ill  will,  desire  to  injure, 
or  express  malice  of  any  sort,"  to  which  it  must  be  added,  the 
means  employed  should  be  of  themselves  not  unlawful.*^  Solicita- 
tion not  amounting  to  coercion  does  not  amount  to  unlawful  in- 
terference with  contract.^^  It  is  not  unlawful  for  the  members  of 
a  labor  union  to  take  action  for  the  betterment  of  their  condi- 
tions as  working  men  so  long  as  the  means  used  are  such  as  the 
law  approves.**     They  are  not  permitted,  however,  under  the 


^^  Schonwald  v.  Ragains,  32  Okla. 
223,  122  Pac.  203,  39  L.  R.  A.  (N.  S.) 
854. 

17  Lewis  V.  Bloede,  202  Fed.  7,  120 

Vrf.  V^.  A.  ooO> 

18  Schonwald  v.  Ragains,  32  Okla. 
223.  122  Pac.  203,  39  L.  R.  A.  (N.  S.) 
854  (collecting  numerous  definitions). 

1^  McCarter  v.  Baltimore  Chamber 
of  Commerce,  126  Md.  131,  94  Atl. 
541. 

20  Lopes  V.  Connolly,  210  Mass. 
487,  97  N.  E.  80,  38  L.  R.  A.  (N.  S.) 
986n;  Warschauser  v.  Brooklyn  Fur- 
niture Co.,  159  App.  Div.  81,  144  N. 
Y.  S.  257. 

21  Connors   v.   Connolly,   86   Conn. 


641.  86  Atl.  600,  45  L.  R.  A.  (N.  S.) 
564n. 

22  Connors  v.  Connolly,  86  Conn. 
641,  86  Atl.  600,  45  L.  R.  A.  (N.  S.) 
564n. 

23  Mitchell  V.  Hitchman  Coal  & 
Coke  Co.,  214  Fed.  685. 

2*  Connors  v.  Connolly,  86  Conn. 
641,  86  Atl.  600.  45  L.  R.  A.  (N.  S.) 
564n.  Resort  to  violence,  coercion  or 
intimidation  by  labor  unions  to  ad- 
vance the  interests  of  members  who 
are  in  employment  of  third  persons 
are  without  right:  Hitchman  Coal 
&  Coke  Co.  V.  Mitchell.  202  Fed.  512. 
Where  employes  merely  urge  cus- 
tomers   and    business    associates   of 
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guise  of  bettering  their- conditions  to  intentionally  injure  the  em- 
ployer or  employe  as  their  primary  object.'* 

§  2695.  Interference  by  combination*  or  conspiracy. — Em- 
ployes have  the  right,  if  they  so  desire,  to  cease  work,'**  and  they 
may  combine  for  the  purpose  of  regulating  their  own  conduct 
with  relation  to  legitimate  competition,  although  others  may  be 
indirectly  affected  thereby.'^  But  while  they  have  the  right  to 
quit  the  service  of  their  employer,  singly  or  in  associatibn  with 
others,  and  even  to  picket  or  patrol  the  premises  of  the  employer, 
and  to  peaceably  induce  other  workmen  to  stay  away  or  to  per- 
suade remaining  employes  to  join  in  a  strike,  they  have  no  right 
to  intimidate  those  who  desire  to  enter  or  to  remain  in  the  serv- 
ice of  the  employer,'*  or  to  interfere  with  the  access  of  the  em- 
ployer and  other  employes  to  his  place  of  business.'®  Members 
of  labor  unions  may  by  agreement  among  themselves  refuse  to 
work  for  an  employer  with  whom  they  have  differences;^®  but 
to  injure  others  in  order  to  compel  them  to  coerce  the  plaintiff 
is  an  unjustifiable  interference  with  plaintiff's  business.^^  It 
is  held  that  a  person  to  advance  his  own  interests  may  take  such 
steps  as  <:ircumstances  may  require,  and  so  long  as  he  does  not 
act  maliciously  toward  or  unnecessarily  interfere  with  the  rights 
of  his  neighbor  he  is  not  chargeable  with  actionable  wrong,  re- 
gardless of  the  result  of  his  conduct."  A  combination  to  bring 
about  a  breach  of  contract  is  an  unlawful  conspiracy  at  common 
law."  A  conspiracy  may  also  exist  where  employes  act  in  concert 
to  bring  about  a  boycott  and  an  unlawful  interference  with 
trade,"  or  there  may  be  a  conspiracy  between  workmen  to  de- 

their  employer  to  cease  dealing  with  Union,  197  Fed.  221 ;  Sutton  v.  Work- 

him,  and  there  is  no  unlawful  or  ma-  meister,  164  III.  App.  105. 

licious  purpose,   they  do  not  violate  ^^  A\2Lsk2i  S.  S.  Co.  v.  International 

any  legal  right :    Auburn  Draying  Co.  Longshoremen's  Assn.,  236  Fed.  964. 

V.  Warden,  178  App.  Div.  270,  165  N.  ^o  George  J.  Grant  Const  Co.  v.  St. 

Y.  S.  469.  Paul  Bldg.  Trades  Council,  136  Minn. 

« Tunstall  v.  Stearns  Coal  Co.,  192  167,  161  N.  W.  520,  1055. 

Fed.  808,  113  C.  C.  A.  132,  41  L.  R.  ai  New   England   Cement   Gun   Co. 

A    (N.    S.)    453.    See   also   W.    A.  v.  McGivern,  218  Mass.   198,  105  N. 

Snow  Iron  Works  v.  Chadwick,  227  E.  885. 

Mass.  382,  116  N.  E.  801,  L.  R.  A.  ^2  George   J.   Grant   Const.    Co.   v. 

1917F  755n.  St.   Paul   Bldg.   Trades   Council,    136 

2«  Alaska  S.  S.  Co.  v.  International  Minn.  167,  161  N.  W.  520,  1055. 

Longshoremen's  Assn.,  236  Fed.  964.  ^^  New  England   Cement   Gun   Co. 

"Alaska  S.  S.  Co.  v.  International  v.  McGivern,  218  Mass.   198,   105  N. 

Longshoremen's  Assn,  236  Fed.  964.  E.  885. 

2*  Aluminum  Castings  Co.  v.  Local  84justin  Seubert,  Inc.,  v.  Reiff,  98 

No.    84    of    International    Molders*  Misc.  402,  164  N.  Y.  S.  522. 
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prive  a  fellow  workman  of  work  by  force,  threats  or  intimida- 
tions, although  it  is  not  a  crime  by  statute."*  It  is  recognized  that 
there  is  a  sound  distinction  between  what  an  individual  may  law- 
fully do  and  that  which  a  combination  of  individuals  may  do,** 
although  there  are  holdings  to  the  contrary.'^ 

§  2697.  Strikes. — A  labor  strike  to  have  a  foreman  dis- 
charged because  some  of  the  employes  under  him  have  a  dislike 
for  hinl  !s  not  justifiable  in  law.*^  The  law  recognizes  the  right 
of  organized  labor  to  strike  for  higher  wages,  shorter  hours  and 
improved  shop  conditions,  although  not  the  right  to  compel  a 
closed  shop,  but  the  legality  to  a  great  degree  depends  upon  the 
purpose  and  the  means  used  and  the  question  whether  any  par- 
ticular strike  is  unlawful  is  a  question  of  law.^*  And  while  the 
strikers  have  the  right  to  use  peaceable  means  to  induce  other 
workmen  to  join  in  the  strike  and  may  picket  or  patrol  the  prem- 
ises of  the  employer,  they  have  no  right  to  coerce  such  other 
employes  to  refuse  to  enter  or  remain  in  the  service  of  the  em- 
ployer, or  to  prevent  access  to  his  place  of  business.*® 

§  2698.  Boycotts. — Generally  speaking,  a  boycott  may  be 
lawful  or  unlawful  dependent  upon  the  purpose  and  extent  to 
which  it  is  carried.  So  where  persons  have  differences  with  a 
dealer  and  agree  not  to  patronize  him,  the  unlawful  element  of 
combination  to  injure  is  merged  in  the  stronger  element  of  self- 
interest;  but  when  they  go  further  and  attempt  to  destroy  his 

85Bausbach  v.  Reiff,  244   Pa.  559,  Theater  Co.  v.  Cloke,  53  Mont  183, 

91  Atl.  224,  L.  R.  A.  1915D,  785,  Ann.  163  Pac.  107,  L.  R.  A.  1917E.  383. 

Cas.  1915C,  421n.  3«  De   Minico  v.   Craig,  207   Mass. 

8«  Bausbach  v.  Reiff,  244  Pa.  559,  593,  94  N.  E.  317,  42  L.  R.  A.  (N.  S.) 

91  Atl.  224,  L.  R.  A.  1915D,  785,  Ann.  1048n.    See  also  Hanson  v.  Innis,  211 

Cas.  1915C,  421n.  Mass.  301,  97  N.  E.  756. 

87  It  is  held  that  every  person  has  *•  Cornellier  v.  Haverhill  Shoe 
the  right  singly  and  in  combination  Mfg.  Assn.,  221  Mass.  554,  109  N.  E. 
with  others  to  deal  or  refuse  to  deal  643,  L.  R.  A.  1916C,  218n.  See  also 
with  whom  he  chooses;  to  reach  his  W.  A.  Snow  Iron  Works  v.  Chad- 
decision  in  that,  as  in  all  other  mat-  wick,  227  Mass.  382,  116  N.  E.  801, 
ters,  upon  or  without  good  reason;  L.^  R.  A.  1917F,  757;  White  Moun- 
to  regard  unfriendly  all  those  who  tain  Freezer  Co.  v.  Murphy  (N.  H.), 
with  or  without  justification  refuse  101  Atl.  357.  But  compare  Cohn  C. 
to  co-operate  or  ss^mpathize;  that  Roth  Elec.  Co.  v.  Bricklayers  &  Ma- 
these  rights  do  not  depend  upon  the  sons  &  Plasterers*  Local  Union 
character,  numbers  or  influence  of  (Conn.),  101  Atl.  659. 
those  who  seek  to  exercise  them ;  nor  *o  Aluminum  Castings  Co.  v.  Local 
upon  the  occasion  of  their  exercise ;  No.  84,  197  Fed.  221 ;  Alaska  S.  S. 
nor  on  the  consequences  which  may  Co.  v.  International  Longshoremen's 
follow  their  legitimate  use :     Empire  Assn.,  236  Fed.  5>64. 
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trade  generally,  their  self-benefit  becomes  more  remote  and  com- 
paratively less,  while  the  element  of  injury  to  another  becomes 
primary,  dominant,  and  therefore  characterizing."  So  long  as 
there  is  an  apparent  promotion  of  direct  self-interest  a  combina- 
tion or  boycott  is  not  unlawful  or  wrongful,  but  where  there 
is  no  pervading  and  characterizing  promotion  of  direct  self- 
interest,  and  an  injury  to  the  plaintiff  is  the  primary  and  immedi- 
ately controlling  element,  an  action  will  lie.**  Where  employes 
act  in  concert  to  bring  about  a  boycott  and  interference  with  trade 
they  are  generally  liable  in  damages.**  But  it  is  recognized  that 
labor  unions  are  permitted  to  publish  and  carry  out  a  peaceful 
boycott  against  any  person  or  unfriendly  enterprise.**  A  warn- 
ing that  a  boycott  has  been  established  is  not  a  threat  converting 
the  boycott  into  an  unlawful  conspiracy.**  But  the  prevention 
of  the  employment  of  an  expelled  member  of  a  trade  union  as  an 
example  for  the  purpose  of  discipline  is  a  boycott  and  the  party 
injured  may  recover  damages.*' 

§  2699.  Blacklists. — A  combination  to  blacklist  is  the 
counter  weapon  to  a  combination  to  boycott  and  similar  legal  ob- 
jections apply  when  it  is  directed  against  individuals  with  whom 
those  combining  have  no  trade  disputes,  or  when  the  concerted 
action  is  employed  to  coerce  the  individual  members  by  implied 
threats  or  otherwise  to  withhold  employment  from  those  whom 
ordinarily  they  would  employ.*^  It  was  formerly  held  by  the 
Supreme  Court  of  Massachusetts*"  that  injunction  would  not  lie 
for  making  use  of  a  blacklist,  upon  the' ground  that  the  rights  al- 
leged to  be  violated  were  personal  rights,  and  that  there  were  no 
precedents  in  equity  for  issuing  an  injunction  against  the  griev- 
ance complained  of.  In  a  subsequent  case  the  court  overruled  its 
former  holding,*'  and  held  that  in  the  light  of  the  more  recent  de- 


*^Tunstall  v.  Stearns  Coal  Co.,  192 
Fed.  808.  113  C.  C.  A.  132.  41  L.  R. 
A.  (N.  S.)   453n. 

*2Tunstall  v.  Stearns  Coal  Co.,  192 
Fed.  808,  113  C.  C  A.  132,  41  L.  R. 
A.  (N.  S.)  453n. 

"  Justin  Seubert  v.  ReiflF,  98  Misc. 
402.  164  N.  Y.  S.  522. 

**  Empire  Theater  Co.  v.  Cloke,  53 
Mont.  183,  163  Pac.  107,  L.  R.  A. 
1917E,  3^, 

*5  Empire  Theater  Co.  v.  Cloke,  53 
Mont.  183.  163  Pac.  107,  L.  R.  A. 
1917F.  383. 

"Shinksq  v.  Tracey,  226  Mass.  21, 


114  N.  E.  957,  L.  R.  A.,  191 7C,  1053n. 
See  also  Harvey  v.  Chapman,  226 
Mass.  191,  115  N.  E.  304,  L.  R.  A. 
1917E,  389  (injunction). 

*■'  Cornellier  v.  Haverhill  Shoe 
Mfrs.  Assn.,  221  Mass.  554, 109  N.  E. 
643,  L.  R.  A.  1916C,  218n;  New  Enp. 
Cement  Gun  Co.  v.  McGivern,  218 
Mass.  198,  105  N.  E.  885. 

*^  Worthington  v.  Waring,  157 
Mass.  421,  32  N.  E.  744,  20  L.  R.  A. 
342n,  34  Am.  St.  294. 

*^  Cornellier  v.  Haverhill  Shoe 
Mfrs.  Assn.,  211  Mass.  554,  109  N. 
E.  643,  L.  R.  A.  1916C,  218n. 
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cisions,  which  recognized  that  the  right  to  labor  and  to  its  pro- 
tection from  unlawful  interference  is  a  constitutional  as  well  as 
a  common-law  right,  that  there  was  no  reason  why  it  should  not 
be  fully  protected  under  the  broad  powers  of  equity."*'  A  party, 
however,  can  not  recover  damages  for  blacklist  where  he  is  also 
in  the  wrong. '^^ 

§  2700.  Injunctive  relief. — ^An  unlawful  interference  with 
the  rights  of  an  employer  by  the  members  of  a  labor  union  may 
be  enjoined.*^'  Likewise  it  is  held  that  injunction  is  the  proper 
remedy  for  the  protection  of  a  business  threatened  by  destruction 
through  acts  of  striking  employes,*^*  and  strikers  may  be  enjoined 
from  maintaining  a  boycott  against  their  employer  and  his  prod- 
ucts." 

§  2701.  Measure  of  damages. — A  servant  is  entitled  to 
past  and  future  damages  for  wrongfully  procuring  his  dis- 
charge. °* 

§  2703.  Justification — Interference  for  which  there  is  no 
remedy. — An  interference  with  contractual  relations  recog- 
nized by  law  is  a  violation  of  a  legal  right  without  justification.'^^ 
Where  an  individual  without  lawful  justification  interferes  in- 
tentionally with  an  employe's  right  to  the  benefit  of  a  contract  he 
is  liable  in  an  action  for  damages."^  Competition  in  business  does 
not  justify  unfair  competition  or  misrepresentation  tending  to 
induce  another  to  break  his  contract..*®  It  is  no  longer  questioned 
that  organized  labor  may  strike  for  higher  wages,  shorter  hours, 
and  improved  shop  conditions,"  but  it  is  held  that  a  strike 

»o  Shinksy  v.  Tracey,  226  Mass.  21,  Atl.  182.    See  also  L.  R.  A.   1917E, 

114  N.  E.  957,  L.  R.  A.  1917C,  1053n.  389,  392n. 

siCornellier     v.     Haverhill     Shoe  ^*  Hanson  v.  Innis,  211  Mass.  301, 

Mfrs.    Assn.,  211  Mass.  554,  109  N.  97  N.  E.  756. 

E.  643.  ^*  Cumberland   Glass   Mfg.   Co.  v. 

"  Aluminum  Castings  Co.  v.  Local  De  Witt,   120  Md.  381,  87  Atl.  927, 

No.   84,    197    Fed.   221 ;    Tunstall   v.  Ann.  Cas.  1915A,  702n. 

Stearns  Coal  Co.,   192  Fed.  808,   113  «TCornellier     v.     Haverhill     Shoe 

C.  C  A.  132,  41  L.  R.  A.   (N.  S.)  Mfrs.  Assn.,  221  Mass.  554,  109  N. 

453n ;  W.  A.   Snow  Iron   Works  v.  E.  643,  L.  R.  A.  1916C,  218n. 

Chadwick,  227  Mass.  382,  116  N.  E.  "  Sperry  &  Hutchinson  Co.  v.  Pom- 

801,  L.  R.  A.  1917F,  755.  mer,  199  Fed.  309.    See  also  Schon- 

5^  Commercial  Bindery  &  Printers'  wald   v.   Ragains,   32   Okla.   223,   122 

Co.  V.  Tacoma  Typographical  Union  Pac.  203,  39  L.  R.  A.  (N.  S.)  854. 

No.  170,  85  Wash.  234,  147  Pac.  1143.  ^9  Minasian  v.  Osborne,  210  Mass. 

'^^A.    Fink    &    Son    v.    Butchers'  250,  96  N.  E.  1036,  Z7  L.  R.  A.  (N. 

Union  No.  422,  84  N.  J.  Eq.  638,  95  S.)  179n.  Ann.  Cas.  1912C,  1299n. 

446 


3  Ell.    Cont.]  REMEDIES    FOR   INTERFERENCE  [§   2703 


brought  for  the  purpose  only  of  compelling  a  closed  shop  is  not 
justifiable  on  the  principles  of  competition  and  is  unlawful.^® 
The  burden  of  establishing  justification  is  upon  the  defendant." 

*^  Resoiolds    V.    Davis,    198    Mass,        •*  Connors   v.   Connolly,   86   Conn. 
294,  84  N.  E.  457.  17  L.  R.  A.  (N.  S.)     641,  86  AtL  600,  45  L.  R.  A.  (N.  S.) 
162 ;  Folsom  v.  llewis,  208  Mass.  336,    564n. 
94  N.  E.  316,  35  L.  R.  A.   (N.  S.) 

787n. 
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CHAPTER   LVII 

IMPAIRMENT  OF  OBLIGATION  OF  CONTRACTS 

§  2715.  Provisions  and  e£Fect  of  article  1»  section  10,  of 
Constitution  of  United  States — In  general. — ^Article  1,  sec- 
tion 10  of  the  Constitution  of  the  United  States  places  no  limita- 
tion upon  the  power  of  congress  to  impair  the  obligations  of 
contract,  but  to  the  principle  that  legislatures  •  can  not  abridge 
such  obligations  there  are  no  modifications.^  The  word  "con- 
tract" in  the  sense  used  in  article  1,  section  10,  of  the  federal 
constitution,  means  an  express  and  not  an  implied  contract.* 
The  protection  of  the  constitutional  prohibition  against  the  im- 
pairment of  the  obligation  of  contracts  does  not  extend  to  mere 
political  rights  or  privileges.' 

§  2717.     Laws  affected  by  this  constitutional  provision.— 

The  clause  of  the  federal  constitution  forbidding  any  state  to  pass 
any  law  impairing  the  obligation  of  contracts  applies  to  city  ordi- 
nances enacted  under  authority  of  the  state.*  Such  clause,  how- 
ever, has  no  application  to  acts  of  congress  dealing  with  interstate 
matters."  Neither  is  it  applicable  to  legislation  which  is  within 
the  police  power.®  Treaties  between  Indians  and  state  are  con- 
tracts.^ 

§  2719.  Effect  of  change  of  judicial  decision. — It  has  been 
held  that  the  restrict ion3  upon  the  power  of  the  legislature  apply 
in  a  proper  case  with  equal  force  upon  the  courts,*  and  that  the 
doctrine  of  impairment  of  contract  may  be  invoked  where  con- 
tracts are  made  pursuant  to  law  as  interpreted  by  judicial  de- 

1  Anderson  v.  Baker,  175  111.  App.        ^  w.  M.  Carter  Planing  Mill  Co.  v. 
254.  New  Orleans  &c  R.  Co.,   112  Miss. 

2  Detroit  United  R.  Co.  v.  City  of    148,  12  So.  884. 

Detroit,  229  U.  S.  39,  ZZ  S.  Ct.  697,  « Raymond    Lumber    Co.    v.    Ray- 

57  L.  ed.  1056.  mond  Light  &  Water  Co.,  92  Wash. 

3  Moore  v.  Pittsburgh,  254  Pa.  185,  330,   159  Pac.   133,   L.   R.   A.  1917C 
98  Atl.  1037   (annexation).  574. 

*  Cumberland  Tel.  &c.  Co.  v.  Mem-  ^  George  v.   Pierce,   85   Misc.  105, 

phis,    198    Fed.    955 ;    Puget    Sound  148  N.  Y.  S.  230. 

Trac.  Light  &c.   Power  Co.  v.  Rey-  « Galey  v.  GuflFey,  248  Pa.  523,  94 

nolds,  223  Fed.  371.  Atl.  238. 
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cisions.'  Rules  of  property  established  through  many  decisions 
can  not  be  changed  by  the  courts  without  impairing  rights  ac- 
quired under  them/* 

§  2720.  What  is  the  obligation  of  a  contract.— The  "obli- 
gation of  a  contract"  is  its  binding  force  considered  in  accordance 
with  the  standards  of  law  in  existence  when  it  is  made.^^ 

§  2721.  Impairment  of  obligation  of  contracts — ^Illustra- 
tive cases. — ^A  subsequent  law,  which  tends  to  diminish  the 
duty  or  impair  the  rights  settled  by  contract  is  an  impairment  of 
its  obligation  and  when  it  amounts  to  a  denial  or  obstruction  to 
the  rights  accruing  by  contract  although  professing  to  act  only  on 
the  remedy  is  obnoxious  to  the  prohibition  of  the  federal  con- 
stitution.^* A  statute  releasing  a  county  treasurer  and  his  bonds- 
men from  liability  for  money  lost  does  not  violate  article  1,  sec- 
tion 10,  of  the  federal  constitution  prohibiting  the  impairment 
of  the  obligation  of  contract."  It  is  held  that  a  grant  to  a  railroad 
company  of  the  use  of  a  street,  when  accepted,  is  a  contract  and 
entitled  to  the  protection  of  the  constitutional  guaranty.**  But 
consequent  expense  and  difficulty  is  not  an  impairment  of  a  rail- 
road franchise.**  And  where  public  funds  are  diverted  from  one 
use  to  another  it  is  not  an  impairment  of  a  contract  with  a  citi- 
zen.** A  colonial  grant  to  the  trustees  of  a  town  and  ratified  by 
legislative  action  is  a  contract  and  can  not  be  impaired.*'  On  the 
same  principle  the  legislature  can  not  fix  the  compensation  of 
trust  officers  where  the  contract  is  left  open  for  judicial  deter- 
mination.*® A  contract  between  an  employe  and  the  relief  depart- 
ment of  a  railway  company  is  also  entitled  to  protection.**  Treaties 
have  also  been  held  to  come  under  the  protection  of  the  contract 

» Ruf  V.  Mueller,  49  Ind.  App.  7,  S.)  405 ;  Portland  R.,  Light  &  Power 

96  N.  E.  612.  Co.  v.  Portland,  201  Fed.  119. 

1^  Matthews  v.  Sylvester,  34  Ohio  ^*  Kaw  Valley  Drainage  District  v. 

Cir.  Ct,  1.  Kansas    City    Terminal    R.    Co.,    87 

"  National   Union   v.    Sherry,    180  Kans.  272,  123  Pac.  991. 

Ala.  627.  61   So.  944;  Humphrey  v.  "Miller  v.  Henry,  62  Ore.  4,  124 

Board  of  Comrs.,  93  Kans.  413,  144  Pac  197,  41  L.  R.  A.  (N.  S.)  97n. 

Pac.  197.  "  People  v.  Hand,   135  N.  Y.   S. 

"National   Union   v.    Sherry,    180  192. 

Ala.  627,  61  So.  944.  "  Miami  Valley  Gas  &  Fuel  Co.  v. 

« Miller  V.  Henry,  62  Ore.  4,  124  Mills.  157  App.  Div.  542,  142  N.  Y. 

Pac.  197,  41  L.  R.  A.  (N.  S.)  97n.  S.  862. 

**  Grand  Trunk  Western  R.  Co.  v.  ^^  Baltimore  &c.  R.   Co.  v.  Miller, 

South  Bend.  227  U.  S.  544.  33  S.  Ct.  183  Ind.  323,  107  N.  E.*545. 
303,  57  L,  ed.  — ,  44  L.  R.  A.   (N. 
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clause.*^  Where  a  franchise  is  accepted  by  a  telephone  company 
it  can  not  be  repealed  or  forfeited  by  ordinance."  It  is  held,  how- 
ever, that  a  statute  giving  materialmen  and  laborers  as  well  as 
the  owner  the  benefit  of  a  contractor's  bond  does  not  impair  the 
obligation  of  contract." 

§  2722.  Priority  between  contract  and  statute. — ^Where 
the  grant  of  a  franchise  by  a  municipality  to  a  telephone  company 
fixing  the  rates  to  be  charged  was  made  prior  to  the  passage  of 
a  public  utility  law  and  before  the  state  attempted  to  regulate 
rates  the  state  is  not  barred  from  increasing  the  rate/^ 

§  2723.  Laws  affecting  contracts  of  the  state  with  indi- 
viduals.— A  statute  abrogating  a  contract  between  the  state 
and  a  contractor  for  the  construction  of  a  capitol  building  on 
state  grounds  is  not  an  impairment  of  contract.**  A  license  to  sell 
intoxicating  liquor,**^  to  operate  a  motor  vehicle,**  or  to  operate 
a  moving  picture  show,*^  is  held  not  to  be  a  contract.  Thus  a 
state  may  pass  a  prohibition  law  although  it  applies  to  existing 
licensed  dealers  without  impairing  the  obligation  of  contract."  A 
charter  granted  by  the  state  to  an  individual  authorizing  the  con- 
struction and  maintenance  of  a  dam  across  a  navigable  river  with- 
out reserving  the  right  of  repeal  and  accepted,  is  held  to  be  a 
contract,  and  may  not  be  repealed  at  the  pleasure  of  the  legisla- 
ture." 

§  2724.  Laws  a£Fecting  contracts  of  municipalities  with 
individuals. — Because  of  its  being  a  state  agency  a  municipal-, 
ity  can  not  make  a  contract  with  a  public  utility  company  which 
may  not  be  amended.^®  But  it  is  held  that  a  city  can  not  by  reso- 
lution compel  a  telephone  company  to  remove  its  poles  and  wires 
from  the  street  where  they  were  placed  under  a  franchise  granted 

20  George  v.  Pierce,  85  Misc.  IGS,  25  People  v.  Kaelber,  253  IlL  552,  97 
148  N.  Y.  S.  230.  N.  E.  1068. 

21  Louisville  v.  Cumberland  TeL  25  Ruggles  v.  State,  120  Md.  553,  87 
&C.  Co.,  224  U.  S.  649,  32  S.  Ct  572,  Atl.  1080. 

56  L.  ed.  934.  *7  Dreyfus  v.  Montgomery,  4  Ala. 

22  American  Indemnity  Co.  v.  Bur-    App.  270,  58  So.  730. 

rows  Hdw.  Co.  (Tex.  Civ.  App.),  191  28Qhcma  v.  State,  16  Ariz.  344, 146 

S.  W.  574.  Pac.  494,  Ann.  Cas.  1916D.  94n, 

23  Woodbum  v.  Public  Service  29  state  v.  Bancroft,  148  Wis.  124. 
Commission,  82  Ore.  114,  161  Pac.  134  N.  W.  330,  38  L.  R.  A.  (N.  S.) 
391,  L.  R.  A.  1917C,  98,  Ann.  Cas.  526. 

191 7E,  996.  80  Kenosha  v.  Kenosha  Home  TcL 

2*  Caldwell  v.  Donaghey,  108  Ark.    Co.,  149  Wis.  32&,  135  N.  W.  848. 
60,  156  S.  W.  839,  45  L.  R.  A.  (N.  S.) 
721n,  Ann.  Cas.  1915B,  133n. 
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by  ordinance."^  Where  an  ordinance  is  relied  upon  as  constituting 
an  impairment  of  a  contract  it  must  be  shown  to  have  been  en- 
acted pursuant  to  legislative  sanction.*^  It  has  bee;i  held  that  a 
street  railway  company  may  be  compelled  by  ordinance  to  con- 
struct a  new  line  without  impairing  any  contract  rights."' 

§  2725.  Subsequent  and  prior  contracts.-^A  law  prohib- 
iting the  publication  of  liquor  advertisements  in  the  state  is  not 
invalid  as  impairing  contract  rights,  although  the  publishers  had 
contracts  for  the  publication  of  such  advertisements. •*  But  stat- 
utes creating  labor  liens  must  apply  to  future  contracts.*' 

§  2726.    Statutes  validating  or  invalidating  contracts. — A 

statute  which  attempts  to  validate  a  void  contract  made  by  a  mar- 
ried woman  is  unconstitutional  as  impairing  the  obligation  of 
the  contract.'*  Validating  statutes  curing  defectively  executed 
and  acknowledged  deeds  and  mortgages  but  protecting  the  rights 
of  third  persons  acquired  in  good  faith  are.  not  unconstitutional.'^ 
Likewise  an  act  whereby  unenforcible  contracts  ot  an  unregis- 
tered foreign  corporation  are  made  en  forcible  does  not  impair  the 
obligation  of  contract" 

§  2727.  Police  power. — Laws  and  ordinances  passed  in  the 
exercise  of  the  police  power  are  not  subject  to  the  objection  that 
they  impair  the  obligation  of  contracts."  The  police  power  can 
not  be  bargained  away  and  all  franchises  and  grants  to  public 
utility  corporations  are  made  and  accepted  subordinate  to  such 

«i  Saginaw  Power  Co.  v.  Saginaw,  «»  Advertiser  Co.  v.  State,  193  Ala. 

193  Fed.  1008.  418,    69    So.     501     (anti-advertising 

"  San   Francisco   v.   United    Rail-  liquor  law) ,  Colorado  &  S.  R.  Co.  v. 

roads  of  San  Francisco,  190  Fed.  507,  Ft.   Collins,   52   Colo.  281,    121    Pac. 

nice.  A.  339.  747,   Ann.   Cas.    1913D,   646n;   Colo- 

»»Statev.  $t  Paul  City  R.  Co.,  117  rado    Postal    Tel.    Co.    v.    Colorado 

Minn.  316,  135  N.  W.  976,  Ann.  Cas.  Springs,  61   Colo.  560,   158  Pac  816 

1913D,  139n.  v.  Georgia  Public  Service  Corp.,  142 

"Advertiser  Co.  v.  State,  193  Ala.  Ga,  84,  83  S.  E.  946;  Idaho  Power  & 

418,  69  So.  501.  Light  Co.  v.  Blomquist,  26  Idaho  222, 

"  Oceanic    Gold    Mining    Co.    v.  141  Pac.  1083,  Ann.  Cas.  1916C,  282n ; 

Stcinfield,  16  Ariz.  571,  147  Pac.  717.  Pittsburg   &c.    R.    Co.   v.    Chappell, 

«•  Stephens  v.  Hicks,   156  N.  Car.  183  Ind.  141,  106  N.  E.  403,  Ann.  Cas. 

239,  72  S.  E.  313,  36  L.  R.  A.  (N.  S.)  1918A,  627;   Commonwealth  v.  Bos- 

354n,  Ann.  Cas.  1913A,  272n.  ton  &c  R.  Co.,  212  Mass.  82,  98  N.  E. 

"Eden  St  Permanent  Bldg.  Assn.  1075  (corporate  charter);   Marymont 

V.  Lusby.  116  Md.  173,  81  Atl.  284.  v.  Nevada  State  Banking  Bd..  33  Nev. 

c? ^^"^^Sr^ll  ^°"'*-   ^^-  ^-   W«st    333,  111  Pac.  295,  32  L.  R.  A.  (N.  S.) 

Side  Belt  R.  Co.,  232  Pa.  578,  81  Atl. 

884. 
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power.**  But  the  right  to  regulate  and  control  banking  business 
under  the  police  power  does  not  warrant  imposing  a  personal 
liability  on  the  stockholders  different  from  that  provided  by  law 
when  the  bank  was  organized  and  the  stock  purchased/* 

§  2728.  Invalid  contracts  not  protected. — An  invalid  or 
imenforcible  contract  is  not  protected  by  the  contract  clause  of 
the  federal  constitution.  Thus  contracts  void  as  contrary  to  stat- 
ute and  public  policy  are  not  within  the  protection  clause."  And 
where  a  public  utility  company  abandoned  a  right  to  lay  electrical 
conductors  under  the  city  streets,  a  revocation  by  the  city  of  such 
permission  did  not  impair  a  contract  obligation.  It  is  held  these 
principles  are  also  applicable  to  change  in  remedy." 

§  2730.  Partial  impairment  of  contracts. — Where  the  pro- 
visions of  a  contract  are  dependent  and  not  severable  an  impair- 
ment of  a  part  renders  the  whole  invalid.** 

§  2731.  Change  or  withdrawal  of  remedy.— Remedies 
which  are  in  existence  when  a  contract  is  made  constitute  a  part 
of  the  contract  and  a  change  or  repeal  of  a  remedy  which  sub- 
stantially diminishes  the  value  of  the  contract  or  seriously  ob- 
structs its  enforcement  is  unconstitutional  as  impairing  the  obli- 
gation of  contracts.**^  The  legislature  has  the  power  to  create  new 
remedies  to  enforce  existing  rights,**  and  to  suspend  the  remedies 
given  for  a  definite  and  reasonable  time ;  but  it  can  not  suspend 

477,  Ann.  Cas.  1914A,  162n ;  State  v.  sible  tort  is  no  part  of  his  contract 
Seattle  (Wash.),  132  Pac.  45  (work-  of  service  and  therefore  the  work- 
men's compensation  law).  men's  compensation  law  is  not  invalid 

*o  In  re  Relief  Electric  Light,  Heat  as  to .  employes  working  under  con- 

&  Power  Co.,  63  Pa.  Super.  Ct.  1.  tracts  of   emplojTnent  extending  be- 

*i  Yoncalla  State  Bank  v.  Gemmill,  yond  the  time  of  the  act  becoming 

134  Minn.  334,  159  N.  W.  798,  L.  R.  effective:     Borgins  v.  Folk  Co.,  147 

A.  1917A,  1223.  Wis.  327,  133  N.  W.  20ft  37  L.  R.  A 

"Noble  v.  Davison,  177  Ind.  19,  96  (N.  S.)  489;  National  Surety  Co.  v. 

N.  E.  325.  Architectural  Decorating  Co.,  226  U. 

*3  Reynolds  v.  Lee,  180  Ala.  76,  60    S.  276,  33  S.  Ct.  17,  57  L.  ed. ; 

So.  101 ;  New  York  Electric  Lines  Co.  Pittsburg     Steel     Co.    v.     Baltimore 

v.  Gaynor,  218  N.  Y.  417,  113  N.  E,  Equitable  Soc,  226  U.  S.  455,  33  S. 

519.  Ct  167,  57  L.  ed.  297;  Schwertncr  v. 

**  Baltimore  &c.  R.  Co.  v.  Miller,  Provident  Mut.  Bldg.  Loan  Assn.,  17 

183  Ind.  323,  107  N.  E.  545.  Ariz.  93,  148  Pac.  910;  MuUer  v.  Mc- 

*5  Johnson  v.  Libby,  111  Maine  204,  Cann   (Okla.),   151   Pac.  621;  In  re 

88  Atl.  647 ;  Lyon  &  Matthews  Co.  v.  Assessment    of    Local    Improvement, 

Civ.  App.),  142  S.  W.  29.    See  also  etc.,  84  Wash.  565,  147  Pac.  199. 

Bojrni  v.  Perotti,  224  Mass.  152,  112  *«  Public    Service    Commbsion    v. 

N.  E.  853,  L.  R.  A.  1916F,  831n.   It  is  New  York  R.  Co.,  77  Misc.  487,  136 

held,  however,  that  the  right  of  an  em-  N.  Y.  S.  720. 
ploye  to  sue  in  the  future  for  a  pos- 
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the  application  of  remedies  fixed  by  the  parties  in  their  contract.*^ 
In  other  words,  parties  may  adjust  or  modify  the  legal  remedies 
for  themselves  and  make  them  an  express  substantive  part  of 
their  contract  so  that  as  to  that  particular  contract  they  can  not 
be  changed  by  the  legislature."  But  the  rule  as  to  remedies  being 
left  unimpaired  can  be  invoked  only  in  favor  of  valid  contracts/® 

§  2732.  Change  or  withdrawal  of  remedy — Illustrative 
cases. — A  shareholder  in  a  trust  company  can  not  complain 
where  the  legislature  changed  the  remedy  by  which  previously 
imposed  double  liability  might  be  enforced.*^®  The  rights  of  a 
contractor  in  the  construction  of  a  sewer  under  special  assessment 
laws  can  not  be  impaired;  but  subsequent  laws  which  merely 
change  the  method  of  procedure  by  which  property  owners  might 
contest  the  ?issessment  are  not  an  impairment  of  his  contract 
rights/*  It  is  held  that  a  statute  requiring  all  mortgages,  not- 
withstanding any  provision  contained  therein,  to  be  foreclosed 
by  action  in  a  court  of  competent  jurisdiction  is  remedial  and 
not  invalid  as  to  existing  contracts/*  Workmen's  compensation 
acts,  and  laws  requiring  the  protection  of  machinery,  abolishing 
assumption  of  risk  and  co-servant  rule  and  changing  the  rule  of 
contributory  negligence,  although  applied  to  parties  bearing  con- 
tract relations,  can  not  be  said  to  impair  the  obligation  of  con- 
tracts/^ The  liability  of  property  to  be  taken  in  execution  can 
not  be  said  to  become  a  part  of  a  contract  of  purchase  in  such 
sense  that  the  legislature  may  not  subsequently  change  itJ 
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§2734.  Impairment  of  franchises  of  public  utility  com- 
panies.—-As  a  general  rule  a  franchise  granted  by  the  state, 
or  by  a  city  under  legislative  authority,  to  a  public  utility  com- 

*»  Galey  v.  Guffey,  248  Pa.  523,  94  "  Borgnis  v.   Falk  Co.,   147  Wis. 

AU.  238.  327,  133  N.  W.  209,  Z7  L.  R.  A.  (N. 

*»  Galey  v.  Guffey,  248  Pa.  523,  94  S.)  489.    See  also  New  York  Cent. 

Atl.  238.  R.  Co.  V.  White,  243  U.  S.  188,  Z7 

« Reynolds  v.  Lee,  180  Ala.  76,  60  Sup.   Ct.  247,  L.  R.  A.   1917D,   In, 

So.  101.    See  also  Muller  v.  McCann  Ann.  Cas.   1917D,  629n;   Hunter  v. 

50  Okla.  621,  151  Pac  621.  Colfax  Consol.  Coal  Co.,   175  Iowa 

w  Johnson  v.  Libby,  111  Maine  204,  245,  154  N.  W.  1037,  L.  R.  A.  1917D, 

88  AtL  647.  15n ;  Troth  v.  Millville  Bottle  Works 

'^In  re  Assessment  of  Local  Im-  (N.  J.),  98  Atl.  435. 

provement,  84  Wash,  565,   147   Pac  «*Lyon  &  Matthews  Co.  v.  Mod- 

199.  crn  Order  of  Praetorians  (Tex.  Civ. 

"Schwcrtner    v.    Provident    Mut.  App.),  142  S.  W.  29. 
Bldg.  Loan  Assn.,  17  Ariz.  93,   148 
Pac  910. 
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pany  and  accepted  by  it  constitutes  a  contract"*  which,  in  the 
absence  of  reserved  power,  can  not  be  impaired  by  subsequent 
user  so  that  a  revocation  of  the  grant  may  be  made/*  And  it  has 
been  held  that  a  franchise  granted  without  any  surrender  or 
waiver  of  either  party's  rights  is  not  a  contract  such  as  can  not 
be  changed."^  It  is  held,  also,  that  a  license  tax  on  a  public  serv- 
ice company,"  an  order  of  a  commission  fixing  a  telephone  rate 
higher  than  that  fixed  by  the  franchise,""  an  ordinance  requiring 
a  street  railway  company  to  construct  a  new  line,**  or  an  or- 
dinance renewing  a  water  company's  franchise  and  providing 
that  the  city  shall  reimburse  the  company  for  expense  in  chang- 
ing its  mains  and  pipes  on  change  of  grade,*^  does  not  impair 
such  grant.  So  the  contract  clause  of  the  federal  constitution  is 
not  a  protection  from  the  police  power  of  the  state,  and  when  a 
corporation  secures  a  franchise  for  the  purpose  of  carrying  on  a 
corporate  business  within  a  city  it  is  accepted  subject  to  the 
police  power.** 

§  2735.  Protection  of  exclusive  grants  to  water  com- 
panies.— Where  a  municipal  corporation  has  granted  a  water 
company  an  irrevocable  easement  to  lay  water  pipes  in  a  street 

55  Detroit  v.  Detroit  United  R.  Co.,  and  such  rate  can  not  be  reduced 
173  Mich.  314,  139  N.  W.  56.  Where  without  consent  of  company:  Atlan- 
a  natural  gas  company  was  granted  a  tic  Coast  Elec.  R.  Co.  v.  Board  of 
franchise  to  distribute  gas  in  a  city  Public  Utility  Comrs.,  89  N.  J.  L. 
so  long  as  it  was  available,  and  it  was  407,  99  Atl.  395 ;  Kings  County  Light- 
shown  that  the  gas  was  failing  and  ing  Co.  v.  New  York,  176  App.  Div. 
that  a  pressure  could  not  be  kept  up  175,  162  N.  Y.  S.  581. 
at  all  times  without  unwarranted  ex-  ^^  New  York  Elec  Lines  Co.  v. 
penditure  of  money,  an  ordinance  Empire  City  Subway  Co.,  235  U.  S. 
passed  by  the  city  requiring  a  pre-  179,  35  S.  Ct.  12,  59  L.  ed.  — ^  Ann. 
scribed  pressure  at  all  times  was  an  Cas.  1915A,  906n. 
impairment  of  the  contract :  Boise  ^7  South  Covington  &c  R.  Co.  v. 
Hot  &  Cold  Water  Co.  v.  Boise  City,  Covington,  146  Ky.  592,  143  S.  W.  28. 
230  U.  S.  84,  Zl  S.  Ct.  997,  57  L.  ed.  ^s  Los  Angeles  Gas  &  Elec  Corp. 
1400 ;  Saginaw  Power  Co.  v.  Sagi-  v.  Los  Angeles,  163  Cal.  621,  126  Pac. 
naw,  193  Fed.  1008;  Kansas  City  Gas  594. 

Co.  v.  Kansas  City,  198  Fed.  500.    A  ^^  Dawson  v.  Dawson  Tel.  Co.,  137 

law  requiring  secretary  to  governor  Ga.  62,  72  S.  E.  508. 

to  be  carried  free,  is  unconstitutional  ^^  State   v.   St   Paul   City  R.  Co., 

when  applied  to  railroads  operating  117  Minn.  316,  135  N.  W.  976,  Ann. 

under     special     charters     previously  Cas.  1913D,  139n. 

granted  and  containing  no  such  pro-  ®^  Bismark    Water    Supply   Co.  y. 

vision :    Pennsylvania  R.  Co.  v.  Herr-  Bismark,   23    N.    Dak.   352,    137   N. 

mann,  89  N.  J.  L.  582,  99  Atl.  404.  W.  34. 

An  ordinance  which  provides  that  no  ®2  j^aho    Power    &    Light    Co.   v. 

more  than  five  cents  shall  be  charged  Blomquist,    26    Idaho   222,    141    Pac. 

by  the  company,  is  a  contract  giving  1083,  Ann.  Cas.  1916E,  282n  (limiting 

the  right  to  charge  a  five-cent  rate,  number  of  plants). 
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it  can  not  subsequently  pass  an  ordinance  requiring  a  monthly 
rental  for  the  use  of  the  street.®* 

§  2736.  Impairment  by  making  franchise  subject  to  right 
of  eminent  domain. — The  exercise  of  the  power  of  eminent 
domain  by  or  under  the  authority  of  the  state  is  not  open  to  the 
objection  that  it  impairs  the  obligation  of  a  contract."  Thus  the 
condemnation  of  the  property  of  a  railroad  company  for  the  ex- 
tension of  a  street  across  its  right  of  way  does  not  impair  any 
contract  right.'*^  And  a  contract  itself  may  be  the  subject  of  con- 
demnation. So  it  has  been  held  that  a  contract  between  a  water 
company  and  a  city  to  furnish  water  is  ''property"  which  may  be 
condemned  as  an  incident  to  taking  the  property  for  public  use, 
and  such  proceeding  does  not  impair  the  contract  but  appropriates 
it  as  property.**     '' 

§  2737.  Impairment  of  franchise  by  rate  regulation. — 
Where  a  street  railway  company  in  the  extension  of  its  system 
acquired  certain  suburban  lines  with  all  their  franchises,  a  statute 
requiring  reduced  rates  in  such  annexed  territory  without  regard 
to  the  franchise  of  such  suburban  companies  is  unconstitutional.*^ 
A  city  can  not  grant  a  franchise  that  will  deprive  the  legislature 
of  its  reserved  power  over  rates.  So  where  a  city  makes  a  con- 
tract with  a  street  railway  company  fixing  a  maximum  charge 
this  is  not  binding  on  the  state  and  the  fixing  of  new  rates  by  the 
state  does  not  impair  the  obligations  of  the  contract.**  So  the 
city  may  change  the  rates  for  gas  and  electricity  where  such  right 
is  reserved  in  the  franchise.** 

§2738.  Impairment  of  franchises  by  rate  regulation — 
Water  rates. — Where  water  rates  for  a  fixed  term  have  been 

«3  Boise  Hot  &  Cold  Water  Co.  v.  «« Wood  v.  MillviUe,  89  N.  J.  L. 

Boise  City.  230  U.  S.  84,  33  S.  Ct  646,  98  Atl.  267. 

997,  57  L.  ed.  1400.  "  Detroit  United  R.  Co.  v.  People, 

«*  Cincinnati   v.   Louisville   &c.    R.  242  U.  S.  238,  37  S.   Ct.  87,  61   L. 

Co.,  223  U.  S.  390,  32  S.  Ct.  267,  56  ed.  — .    But  see  Atlantic  Coast  Elec. 

L.  ed.  481 ;  Cox  v.  Revelle,  125  Md.  R.   Co.   v.    Board   of    Public   Utility 

579,  94  AtL  203,  L.  R.  A.  1915E,  443n ;  Comrs.,  89  N.  J.  L.  407,  99  Atl.  395. 

Wood  V.  MillviUe,  89  N.  J.  L.  646,  98  «»  Duluth    St.   R.    Co.   v.   Railroad 

Atl.  267;  Contributors  of  Pennsylva-  Commission  of  Wisconsin,   161  Wis. 

nia  Hospital  v.  Philadelphia,  254  Pa.  245,  152  N.  W.  887.     See  also  State 

392,  98  Atl.  1077;  Emery  v.  Chicago  v.  Superior  Court  of  King  County,  67 

&c.  R.  Co.,  35  S.  Dak.  583,  153  N.  W.  Wash.  37,  120  Pac.  861,  L.  R.  A.  (N. 

655.  S.)    1915C,   287n,   Ann.    Cas.    1913D, 

*'  Emery  v.  Qiicago  &c.  R.  Co.,  35  78n. 

S.  Dak.  583,  153  N.  W.  655.  «»  Portland  R.  Light  &  Power  Co. 

v.  Portland,  200  Fed.  890. 
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agreed  upon  by  contract  the  municipality  is  without  power  to 
change  them/®  But  the  construction  of  a  charter  of  a  water  com- 
pany in  the  light  of  the  law  existing  at  the  time  it  was  given  does 
not  impair  it/^  Neither  is  the  regulation  of  water  rates  under 
the  police  power  of  the  state  an  impairment  of  the  obligation  of 
contracts,  although  prior  contracts  are  affected/*  And  an  ordi- 
nance fixing  water  rates  for  a  definite  period  is  not  impaired  by 
appointment  of  commissioners  under  a  statute  subsequently 
enacted/' 

§  2739.  Impairment  of  rights  of  stockholders  under  re- 
served power  of  amendment. — ^A  statute  which  fails  to  main- 
tain a  distinction  between  borrowing  and  nonborrowing  members 
of  a  building  and  loan  association  in  accordance  with  their  con- 
tract is  invalid  as  an  impairment  of  their  contract^*  Where  a 
state  reserves  the  right  to  alter,  amend  or  repeal  the  laws  under 
which  a  corporation  was  organized,  such  power  may  be  exer- 
cised not  only  to  alter  the  contract  as  it  exists  between  the  state 
and  the  corporate  entity,  but  as  well  to  alter  the  contract  existing 
between  the  corporation  and  its  stockholders,  and  the  stockhold- 
ers inter  sese/°  The  reserved  power  to  alter  or  amend  the  char- 
ter of  a  corporation  that  will  place  a  liability  upon  its  stockhold- 
ers beyond  the  amount  of  the  stock  subscribed  and  impaid  can 
not  be  created  by  implication  or  doubtful  construction  of  a  gen- 
eral power /^ 

70 Wichita  Water   Co.   v.   Wichita,  Legislature  may  authorize  it:    Som- 

234  Fed.  415  (under  statute).  erville  v.  St.  Louis  Min.  &  Mill  Co., 

71  Consumers'  Co.  v.  Hatch,  224  U,  46  Mont.  268,  127  Pac.  464,  L  R.  A. 

S.  148,  32  S.  Ct.  465,  56  L.  ed.  703.  1915B,  811n. 

7*  Yeatman  v.  Towers,  126  Md.  513,  ^6  Where  the  law  under  which  a 

95  Atl.  158.  state  bank  was  organiz^  reserved  no 

73  Pocatello   V.    Murray,   21   Idaho  right  to  amend  its  charter  and  fixed 

180,  120  Pac.  812.  the  liability  of  its  stodcholders  to  the 

7^  Simons  v.  Kosciusko  Bldg.  L.  Sc  unpaid  par   value  of   their   stock,  a 

Sav.  Assn.,  180  Ind.  335,  103  N.  £.  2.  subsequent    amendment    imposing    a 

75  Where  authority  was  denied  the  double    liability    as    affecting    prior 

corporation  to  dispose  of  all  the  cor-  stockholders     is     invalid:     Yoncalla 

porate  property  when  it  was  organ-  State   Bank   v.   Gemmill,    134   Minn, 

ized  such  power  may  be  conferred  by  334,  159  N.  W.  798,  L.  R.  A.  1917A. 

subsequent  legislation,  and  the  char-  1223.    See  as  to  alteration  of  stock- 

ter   will  be  treated   as   having  read  holders'    liability    as    impairment   of 

into    it    "this    corporation    shall    not  contractual  obligations,  note  L  R.  A 

without  the  unanimous  consent  of  its  1915  B,  797.    See  also  Norris  Safe  & 

stockholders  dispose  of  all  the  cor-  Lock  Co.  v.  Weaver,  81  Ore.  670,  160 

porate  property  until  such  time  as  the  Pac.  807. 
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§  2740.  Impairment  by  imposition  of  personal  liability  on 
stockholders  for  corporate  debts. — Where  a  contractual  lia- 
bility as  between  a  stockholder  and  creditors  of  an  insolvent  cor- 
poration has  been  created  and  is  in  full  force  the  legislature  can 
not  deprive  them  of  all  remedy  for  the  enforcement  of  their  con- 
tract/^ But  a  stockholder  can  not  complain  because  the  legisla- 
ture changed  the  remedy  by  which  double  liability,  previously 
imposed,  might  be  enforced/* 

§  2742.  Impairment  of  contracts  by  laws  affecting  foreign 
corporations.^* — A  foreign  corporation  by  complying  with 
the  laws  of  a  state  and  making  investments  under  the  privilege 
granted  has  a  contract  right  which  is  protected  from  impairment 
under  the  federal  constitution  f^  but  it  is  held  that  a  license  or  per- 
mission is  not  a  contract/^  And  there  is  no  implied  contract  be- 
tween a  state  and  a  corporation  admitted  to  do  business  in  the 
state  that  the  legislature  shall  never  pass  any  act  which  in  any 
manner  affects  the  business  of  such  corporation/*  A  statute  pre- 
scribing the  conditions  under  which  foreign  corporations  may  do 
business  in  another  state  and  requiring  them  to  appoint  an  agent 
to  accept  process  is  not  contractual  but  governmental  in  char- 
acter and  may  be  amended/' 

§  2743.    Impairment  by  change  in  statutes  of  limitation. — 

The  enactment  of  a  statute  limiting  the  time  for  bringing  an  ac- 
tion on  pre-existing  contracts,  so  long  as  the  time  is  not  unreas- 
onable does  not  impair  the  obligations  of  contract** 

"  Irvine  v.  Elliott,  203  Fed.  82.  County  Savings  Bank  v.  Lowry,  160 

"Johnson  v.  Libby,  111  Maine  204,  Wis.  659,  152  N.  W.  463. 

88  AtL  647,  Ann.  Cas.  1916C,  681n.  8i  State   v.    American    Surety   Co., 

T»An     act    whereby     unenforcible  91   Nebr.  22,   135   N.  W.  365,  Ann. 

contracts  of  an  unregistered  foreign  Cas.  1913B,  973n. 

corporation   are  made   en  forcible   is  **  State  v.   Missouri  Pac.  R.   Co., 

not  violative   of   constitution   prohi-  242  Mo.  339,  147  S.  W.  118. 

bition :  Pittsburg  Const  Co.  v.  West  **  Brown-Ketcham     Iron    Wks.    v. 

Side  Belt  R.  Co.,  232  Pa.  578,  81  AtL  George  B.  Swift  Co.,  53  Ind.  App. 

884.  630,  100  N.  E.  584. 

*oHagerla,   v.     Mississippi     River  "Irvine   v.    ElUott,   203   Fed.   82; 

Power  Co.,  202  Fed.  776  (eminent  do-  Zuega  v.  Nebraska  Mtg.  Co.,  92  Kans. 

main).   Where  a  mortgage  taken  by  272,  140  Pac.  855,  52  L.  R.  A.  (N.  S.) 

a  foreign  corporation  which  was  not  877n,  Ann  Cas.  1916B,  865n  (quieting 

licensed  to  do  business  in  the  state,  title)  ;  Heath  v.  Hazelip,  159  Ky.  555, 

was  once  validated  it  can  not  after-  167  S.  W.  905  (but  not  to  remove  a 

wards    be    invalidated:     Bennington  bar);   Chickasha  v.  O'Brien  (Okla.), 

159  Pac  282. 
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§  2744.     Statutes  affecting  sales  and  conveyances, — The 

fee-simple  title  to  land  can  not  be  impaired  by  any  act  of  the  legis- 
lature subsequent  to  the  making  of  the  deed  upon  which  it  rests.*' 
But  it  is  held  that  the  vacation  of  a  street  opened  and  dedicated 
by  the  commonwealth  abutting  which  the  commonwealth  had  sold 
lots  does  not  impair  such  contracts.®* 

§  2745.  Impairment  by  change  in  lien  laws. — A  statute 
fixing  the  time  when  the  right  under  a  vendor's  lien  is  barred  and 
providing  rules  for  the  making  and  construction  of  contracts  for 
extension  of  debt  does  not  violate  the  obligations  of  contracts.*^ 

§  2747..  Statutes  afifecting  judgments. — ^Where  a  judg- 
ment is  upon  contract  it  is  within  the  protection  of  the  contract 
clause  of  the  federal  constitution,  otherwise  the  right  would  be 
without  an  effective  remedy.®*  The  exclusion  from  evidence  of  a 
foreign  judgment  in  an  action  on  an  insurance  policy  between 
different  parties  does  not  impair  the  obligations  of  contracts." 
Likewise,  a  statute  preventing  entry  of  judgment  without  notice 
in  suits  on  a  bond  or  mortgage  does  not  impair  such  contracts.®* 

§  2749.  Impairment  of  marriage  contract. — The  constitu- 
tional prohibition  as  to  impairment  of  contract  does  not  apply  to 
marriage  contracts  and  the  right  of  the  legislature  to  enact  laws 
on  the  subject  of  divorce  is  not  restrained  thereby." 

§  2752.     Impairment  by  changes  in  redemption  laws. — A 

rule  of  property  right  such  as  the  statutory  right  of  redemption 
can  not  be  impaired  by  subsequent  legislation.®*  The  amendment 
of  redemption  laws  so  as  to  affect  the  substantial  rights  of  the 
holder  of  a  tax  certificate,  or  to  change  the  time  of  redemption 
impairs  the  obligation  of  contracts  executed  prior  to  such  enact- 
ments.®^ But  dispensing  wath  notice  of  the  expiration  of  the  time 
of  redemption  from  a  tax  sale  is  not  an  impairment  of  the  obliga- 


85  Puget  Mill  Co.  V.  State,  93  Wash. 
128,  160  Pac.  310. 

8«  Eichenlaub  v.  Erie,  254  Pa.  70,  98 
Atl.  857. 

87  Laredo  v.  Salinas  (Tex.  Civ. 
App.),  191  S.  W.  190. 

®8  Douglas  V.  Loftus,  85  Kans.  720, 
119  Pac.  74,  L.  R.  A.  1915B,  797n, 
Ann.  Cas.  1913A,  378n. 

8*>  lbs  V.  Hartford  Life  Ins.  Co.,  121 


Minn.  310,  141  N.  W.  289,  Ann.  Cas. 
1914C,  798n. 

•®  Pennsylvania  Co.  v.'  Marcus,  89 
N.  J.  L.  633,  99  Atl.  405. 

®i  Worthington  v.  Dist.  Court  &c, 
37  Nev.  212,  142  Pac  230,  L.  R.  A. 
1916A,  696n,  Ann.  Cas.  1916E,  1097n. 

92  Turk  V.  Mayberry,  32  Okla.  66, 
121  Pac  665. 

»3  Clark-Ray- Johnson  Co.  v.  Willi- 
ford,  62  Fla.  453,  56  So.  938. 
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tion  of  contract  between  the  holder  of  the  certificate  and  the 
state.®*  The  test  for  determining  whether  or  not  statutes  subse- 
quent to  the  execution  are  obnoxious  as  impairing  the  obligation 
of  the  mortgage  is  whether  or  not  the  statute  as  to  redemption 
cuts  off  any  existing  right  of  the  mortgagee,  or  places  an  addi- 
tional burden  on  the  mortgagor.  ^'^ 

§  2753.  Impairment  by  change  of  exemption  or  home- 
stead laws. — It  is  held  that  exemption  laws  may  not  be 
changed  so  as  to  deprive  a  judgment  creditor  of  a  right  which 
he  formerly  possessed.®®  Laws  aflfecting  the  liability  of  property 
to  be  taken  in  execution  do  not  become  a  part  of  the  contract  and 
may  be  subsequently  repealed,  but  an  exemption  law  does  become 
a  part  of  the  contract  and  if  it  would  materially  impair  the  con- 
tract it  can  not  be  repealed.®^ 

§  2754.  Impairment  by  change  of  law  as  to  notice. — A  law 
dispensing  with  notice  of  the  expiration  of  the  time  of  redemp- 
tion from  a  tax  sale  is  held  not  to  impair  the  obligation  of  con- 
tract between  the  holder  of  the  certificate  and  the  state.®* 

§  2755.  Impairment  of  contracts  by  tax  laws  generally. — 
There  is  no  contract  right  existing  between  the  state  and  its 
citizens  to  prevent  the  state  from  changing  its  tax  laws.  Thus  it 
is  held  a  law  fixing  a  tax  or  bonus  rate  payable  by  a  corporation 
on  increase  of  capital  stock,®®  a  statute  requiring  an  acting  trustee 
to  pay  and  deduct  income  tax  from  the  income  collected,*  a  law 
imposing  a  tax  on  the  holders  of  securities  of  specially  chartered 
railroads,*  inheritance  tax  laws,*  or  the  apportionment  of  taxes 
collected  between  a  city  and  county,*  may  be  changed  w- ithout  im- 
pairing the  obligation  of  contract.  A  charter  of  a  drainage  dis- 
trict is  not  a  contract  with  its  members  and  the  law  may  change 


**  Byers  v.  Minresota  &c.  Loan  Co., 
118  Minn.  226,  13<   N.  W.  880. 

»« Cowley  V.  Shields,  180  Ala.  48, 
60  So.  267. 

»« Crain  v.  Magee,  132  La.  312,  61 
So.  385. 

•^  Lyon  &  Matthews  Co.  v.  Modem 
Order  of  Praetorians  (Tex.  Civ. 
App.),  142  S.  W.  29  (exemption  de- 
creased). 

•*  Byers  v.  Minnesota  &c.  Loan  Co., 
118  Minn.  266,  136  N.  W.  880. 


^®  Commonwealth  v.  Independence 
Trust  Co.,  233  Pa.  92,  81  Atl.  928. 

1  State  V.  Widule,  164  Wis.  56,  159 
N.  W.  630. 

«  Detroit  &c.  R.  Co.  v.  Fuller,  205 
Fed.  86. 

8  State  V.  Probate  Court  &c.,  128 
Minn.  371,  150  N.  W.  1094,  L.  R.  A. 
1916A,  901. 

*  Sanderson  v.  Texarkana,  103  Ark. 
529,  146  S.  W.  105, 
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the  method  of  taxation."  Funds  acquired  by  a  county  in  the  ex- 
ercise of  its  governmental  functions  are  not  entitled  to  be  pro- 
tected against  legislative  diversion.*  But  a  law  which  deprives  a 
municipal  corporation  of  the  means  of  paying  valid  debts  con- 
tracted by  it,  impairs  the  obligation  ot  contract  as  to  the  holders 
of  its  bonds.^  It  is  held  that  the  holders  of  bonds  issued  by  the 
state  and  purchased  with  the  understanding  that  they  were  non- 
taxable are  protected  from  impairment.® 

§  2756.  Impairment  by  statute  allowing  debtor  to  pay 
taxes  of  creditor  and  deduct  same  from  debts. — A  contract 
between  a  bank  and  its  depositors  is  not  impaired  by  a  law  placing 
a  tax  on  interest-bearing  deposits  which  the  bank  may  pay  and 
charge  to  depositor.® 

§  2757.  Impairment  by  withdrawal  of  exemption  from 
taxation.— A  general  law  exempting  educational  institutions 
from  the  payment  of  taxes  is  not  a  contract  which  can  not  be 
repealed.^** 

§  2759.  Impairment  of  tax  sale  contracts. — ^Where  re- 
demption laws  are  so  amended  as  to  affect  the  substantial  rights 
of  the  holder  of  a  tax  certificate  by  change  of  the»time  of  redemp- 
tion they  are  invalid.** 

§  2761.  Impairment  of  public  land  contracts. — ^The  amend- 
ment of  a  law  relating  to  jurisdiction  of  land  contest  cases  is  held 
not  to  impair  the  obligation  of  contract.** 

§  2762.  Impairment  by  amendment  of  charter^  of  munici- 
pal corporations. — A  colonial  g^ant  to  the  trustees  of  a  town 
and  accepted  by  them  is  a  contract  and  entitled  to  the  protection 
of  the  federal  constitution."     There  may  be  reservations  of 

231  U.  S.  120,  34  S.  Ct  31,  58  L 
ed.  147. 

10  Seton  Hall  College  v.  South  Or- 
ange, 242  U.  S.  100,  27  S.  Ct  54,  61 
L.  ed.  170. 

11  Clark-Ray-Johnson  Co.  v.  Willi- 
ford,  62  Fla.  453,  56  So.  938.  See 
also  Byers  v.  Minnesota  &c.  Loan  G)., 
118  Minn.  266,  136  N.  W.  880. 

1*  Craycrof t  v.  Superior  Court  &c, 
18  Cal.  App.  781,  124  Pac.  1042. 

"People  V.  Hand,  158  App.  Div. 
510,  135  N.  Y.  S.  192,  143  N.  Y.  S. 
1138. 


''Houck  V.  Little  River  Drainage 
Dist,  248  Mo.  Z7Z,  154  S.  W.  739. 

®  State  V.  Cumraings,  130  Tenn. 
566,  172  S.  W.  290,  L.  R.  A.  1915D, 
274n. 

^  Swain  v.  Fritchman,  21  Idaho  783, 
125  Pac.  319. 

®  In  re  assessment  First  Nat.  Bank 
(Okla.),  160  Pac.  469.  See  also  In 
re  Assessment  of  First  Nat.  Bank 
(Okla.),  160  Pac.  469  (public  build- 
ing bonds). 

•Clement  Nat   Bank  v.  Vermont, 
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power  to  alter  or  amend  a  municipal  charter  in  which  case  the 
constitutional  prohibition  does  not  apply.^*  It  is  held,  however, 
that  a  reserved  power  to  amend  does  not  justify  the  imposition 
of  an  alien  duty  not  regulative  in  its  character,  or  subservient  to 
any  public  interest,"  or  give  the  power  to  destroy  contract 
rights.^*  Such  contractual  obligations,  however,  will  not  prevent 
the  valid  exercise  of  the  police  power." 

§  2763.  Impairment  of  municipal  obligations. — ^The  issu- 
ance of  bonds  by  a  municipality  to  fund  outstanding  warrants 
does  not  contravene  the  contract  obligations  with  warrant  hold- 
ers." And  where  a  city  embracing  the  territory  of  a  prior  dis- 
solved city  is  prevented  by  statute  from  levying  a  tax  to  pay  a 
judgment  against  the  latter,  such  statute  impairs  a  contract  with 
the  dissolved  city.^®  Remedies  given  by  bonding  ordinances  for 
the  enforcement  of  contracts  also  fall  within  the  constitutional 
prohibition.*®  A  statute  which  makes  a  public  corporation  liable 
for  failure  to  exact  a  statutory  bond  from  a  building  contractor 
is  not  invalid  as  impairing  the  right  of  contract.*^ 

§  2765.  Statutes  relating  to  insolvency. — ^The  Rhode 
Island  insolvency  act  does  not  impair  contract  obligations  made 
after  its  passage." 

§  2767.  Impairment  of  contracts  by  imposition  of  penal-^ 
ties. — ^The  enactment  or  repeal  of  statutes  which  impose  pen- 
alties on  the  failure  to  perform  contract  obligations  promptly  is 
not  an  impairment  of  the  obligation  of  existing  contracts.** 

1*  Commonwealth  v.  Boston  &c  R.  22  Lace  v.  Smith,  34  R.  I,  1,  82  Atl. 

Co,  212  Mass.  82,  98  N.  E.  1075.  268,  Ann.  Cas.  1913E,  945n. 

i»  Delaware  &c.  R.  Co.  v.  Board  of  2s  Barber    v.    Hartford     Life    Ins. 

Public  Utilities  Comrs.,  85  N.  J.  L.  Co.,  269  Mo.  21,  187  S.  W.  867.    See 

28,  88  AtL  849.  also  note  in  L.  R.  A.  1917B,  926-930. 

*«  Owensboro   v.    Cumberland   Tel.  A  statute  which  makes  the  directors  of 

&c  Co.,  230  U.  S.  58,  33  S.  Ct.  988,  corporation  failing  to  file  annual  re- 

57  L,  ed.  1389.    See  as  to  increasing  port  individually  liable  to  its  creditors 

liabilities  of  stockholders  note  in  L.  and  subject  to  a  fine,  is  penal  in  its 

R.  A.  1917 A,  1223.  nature  and  may  be  repealed  without 

1^  Commonwealth  v.  Boston  &c.  R.  impairing  the  obligation  of  contracts : 

Co.,  212  Mass.  82,  98  N.  E.  1075.  Credit  Men's  Adjustment  Co.  v.  Vick- 

"  Post    Printing   &    Publ.    Ca    v.  ery  (Cola),  161  Pac  297.    A  subse- 

Shaf  roth,  53  Colo.  129,  124  Pac  176.  quent  enactment  authorizing  an  addi- 

*•  Young  V.   Colorado    (Tex.   Civ.  tional    recovery    from    an    insurance 

App-),  174  S.  W.  986.  company  where  its  refusal  to  settle 

*<>  Swain   v.    Fritchnian,   21    Idaho  is  not  in  good  faith  is  not  invalid : 

783,  125  Pac.  319.  Fraternal  Mystic  Circle  v.  Snyder,  227 

21  Handelan  v.  Smee  School  Dist,  U.  S.  497,  33  S.  Ct  292,  57  L.  ed.  611. 
38  S.  Dak.  29,  159  N.  W.  888. 
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§  2771.  Statutes  relating  to  insurance. — A  statute  provid- 
ing a  penalty  for  the  wrongful  refusal  of  an  insurance  company 
to  pay  its  losses  does  not  impair  the  obligation  of  contracts." 
But  a  law  prohibiting  the  liability  imposed  on  railroad  companies 
for  damages  caused  by  fire  passing  by  assignment  or  subrogation 
to  any  insurance  company  issuing  a  policy  on  the  property,**  or 
a  statute  which  creates  a  state  insurance  fund  for  the  benefit  of 
the  injured  and  dependents  of  killed  employes,*'  impairs  the  obli- 
gation of  contracts  when  applied  to  existing  contracts.  Likewise 
the  effect  of  representations  in  the  procurement  of  insurance  is 
a  contract  right  not  to  be  impaired  by  subsequent  legislation." 

§  2772.  Change  in  method  of  payment  of  wages. — ^The 
constitutional  prohibition  against  impairment  of  contract  is  not 
violated  by  a  law  requiring  corporations  to  pay  their  employes 
semi-monthly.** 

§  2773.  Statutes  affecting  defenses  and  parties. — A  person 
has  no  property  or  vested  interest  in  any  rule  of  the  common  law 
and  it  is  settled  that  the  right  to  limit  or  abolish  common-law 
defenses  does  not  impair  the  obligation  of  contracts.** 

§  2774.  Statutes  relating  to  pleadings  and  changes  in  law 
of  evidence. — The  power  to  change  rules  of  evidence  applica- 
ble to  existing  contracts  is  recognized  generally.*® 

2*  Fraternal  Mystic  Circle  v.  Sny-  to  employes.  Cheek  v.  Prudential  Ins. 

der,  227  U.  S.  497,  33  S.  Ct.  292,  57  Co.  (Mo.),  192  S.  W.  387,  L.  R.  A. 

L.  ed.  611 ;  Barber  v.  Hartford  Ufe  1918 A,  166. 

Ins.  Co.,  269  Mo.  21,  187  S.  W.  867.  "  Sexton  v.  Newark  Dist  TeL  Co, 

2«  British  Am.  Assur.  Co.  v.  Colo-  84  N.  J.  L.  85,  86  Atl.  451. 

rado  &c.  R.   Co.,  52  Colo.  589,   125  »o  Sexton  v.  Newark  Dist  TeL  Co., 

Pac.  508,  1135,  41  L.  R.  A.  (N.  S.)  84  N.  J.  L.  85,  86  Atl.  451.    A  stat- 

12(^n.  ute  imposing  on  carriers  the  burden 

*«  State   V.   Creamer,  85   Ohio   St  of  specifically  alleging  facts  to  show 

349,  97  N.  E.  602,  39  L.  R.  A.  (N.  S.)  the  validity  of  a  contract  limiting  lia- 

694.           •  bility  is  not  in  conflict  with  article  1, 

2T  National   Union  v.   Sherry,    180  section  x  of  the  federal  constitution : 

Ala.  627,  61  So.  944.  Cleveland  &c.  R.  Co.  v.   Blind,  182 

28  State  V.   Missouri   Pac.   R.   Co.,  Ind.  398,   105   N.  E.  483.     See  also 

242  Mo.  339,  147  S.  W.  118.   And  a  State  Board  of  Education  v.  Reinick, 

statute   may   constitutionally   require  160  N.  Car.  562,  76  S.  E.  627  (tax 

corporations  to  give  clearance  letters  deed). 
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CHAPTER   LVIII 


EXTENT  AND  LIMITS  OF  POLICE  POWER  OVER  CONTRACTS 


§  2775.  General  nature. — The  police  power  is  an  attribute' 
of  sovereignty  inherent  in  the  state/  It  has  no  precise  bounds,* 
but  in  its  final  analysis  it  is  the  power  to  govern,"  and  is  justified 
on  the  theory  that  the  welfare  of  the  people  is  the  supreme  law.* 
In  its  nature  it  is  a  dormant  power  which  in  a  large  measure  rests 
in  the  discretion  of  the  state  as  to  when  the  public  interests  de- 
mand its  application.^  Such  power  in  general  extends  to  the  pro- 
tection of  health,  safety,  morals  and  general  welfare  of  the  pub- 
lic;' but  it  is  not  alone  confined  to  the  suppression  of  what  is 
offensive,  disorderly  or  unsanitary.  Rules  and  regulations  pro- 
moting the  public  good  and  prosperity,^  the  general  intellectual 
and  moral  well-being,"  and  for  regulating,  but  not  prohibiting, 
employments,  occupations  and  amusements  which  are  not  of 
themselves  object ionable,®  are  familiar  examples  of  the  exercise 
of  this  broad  power.  Where,  however,  it  is  claimed  that  a  statute 
or  ordinance  is  enacted  under  the  police  power  the  court  must  be 
able  to  see  that  it  tends  in  some  degree  toward  the  prevention  of 
offenses  or  the  promotion  of  the  public  health,  morals,  safety,  or 
welfare.*®  It  is  held  that  statutes  relating  to  the  shipment  of 
liquor  are  a  valid  exercise  of  the  police  power  as  an  aid  to  the 
enforcement  of  the  laws  against  illegal  sales.** 

§2776.  General  nature  illustrated. — Under  the  police 
power  the  legislature,  or  those  to  whom  the  power  may  have 


^Ex  parte  Cencinino,  31  Cal.  App. 
238.  160  Pac.  167;  East  Side  Levee 
&c.  Dist  V.  East  St.  Louis  &c.  R.  Co., 
279  111.  123,  116  N.  E.  720;  People  v. 
Brazee,  183  Mich.  259,  149  N.  W. 
1053;  State  v.  Brown,  170  N.  Car. 
714,  86  S.  E.  1042. 

*  Welch  V.  Coglan,  126  Md.  1,  94 
Atl.  384. 

'Gray  v.  Reclamation  Dist.  (Cal.), 
163  Pac.  1024. 

*Sterett  &c  Packing  Co.  v.  Port- 
land, 79  Ore.  260,  154  Pac  410. 

» Chicago  V.  O'Connell,  278  111.  591, 
116  N.  E.  210. 


^  Sanitary  Dist.  v.  Chicago  &c.  R. 
Co.,  267  III  252,  108  N.  E.  312. 

7  State  V.  Perley,  173  N.  Car.  783,  92 
S.  E.  504. 

*  People  V.  Goldberger,  163  N.  Y. 
S.  663 ;  State  v.  Pitney,  79  Wash.  608, 
140  Pac  918,  Ann.  Cas.  1916A,  209n. 

»  Ex  parte  Wisner,  32  Cal.  App.  637, 
163  Pac  868. 

"Chicago  V.  Drake  Hotel  Co.,  274 
111.  408, 113  N.  E.  718,  L.  R.  A.  1917 A, 
1170n. 

11  Smith  V.  Louisville  &c  R.  Co., 
131  Tenn.  531,  175  S.  W.  557,  L.  R. 
A.  1916A,  1107. 
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§  2777]  CONTRACTS  [1  Supp. 

been  delegated,  may  enact  statutes  or  ordinances  regulating  the 
sale  of  intoxicating  liquor,^*  payment  of  wages/*  hours  of  serv- 
ice,^* construction  of  buildings,"  business  of  common  carriers," 
public  utilities,^^  or  to  prescribe  regulations  for  admission  to 
professions  requiring  particular  skill/*  or  for  prohibiting  the  sale 
of  adulterated  foodstuffs/*  or  for  adjusting  claims  for  personal 
injury  between  employer  and  employe,  commonly  termed  work- 
men's compensation  laws/®  Acts  requiring  an  employer  to  fur- 
nish a  discharged  employe  with  a  statement  of  the  true  cause  of 
discharge  are  likewise  sustained  under  such  power/* 

§  2777.  Proper  exercise  not  prohibited. — ^The  bounds  of 
the  police  power  can  not  be  definitely  prescribed,  but  where  the 
means  employed  in  a  statute  do  not  have  any  real,  substantial  re- 
lation to  public  objects  such  as  the  government  may  legally  ac- 
complish and  they  are  arbitrary  and  unreasonable  the  courts  will 
disregard  mere  form  and  interfere  for  the  protection  of  rights." 

§  2778.  Police  power  can  not  be  contracted  away. — ^The 
legislature  can  not  by  contract  divest  itself  of  the  power  to  exer- 
cise the  police  power/" 


28 


la  State  V.  Delaye,  193  Ala.  500,  68  i»  State  v.   Skagit  River  TeL  Ac 

So.  993,  L.  R.  A.  1915E,  640.  Co.,  85  Wash.  29.  147  Pac.  885. 

i«  Ex  parte  Ballestra,  173  Cal.  657,  i*  State  Board  of  Medical  Exam- 

161  Pac  120;  Pond  Creek  Coal  Co.  iners  v.  Harrison,  92  Wash.  577,  159 

V.  Riley  &c  Bros.,  171  Ky.  811,  188  Pac  769. 

S.  W.  907 ;  Atkins  v.  Grey  Eagle  Coal  ^^  Standard    Stock    Food    Co.    v. 

Co..  n  W.  Va.  27,  84  S.  E.  906.  Wright,  225  U.  S.  540,  32  S.  Ct  784, 

1*  United   States  v.   Grand   Rapids  56  L.  ed.  1197;  New  Orleans  v.  Toca. 

&c  R.  Co.,  224  Fed.  667;  People  v.  141   La.   551,  75   So.  238,  L.  R.  A 

Klinck  Packing  Co..  214  N.  Y.  121,  1917E.  761. 

108    N.    E.    278,    Ann.    Cas.    1916D,  «o  Middleton   v.   Texas   Power  &c 

1051n;  Milwaukee  v.  Raulf,  164  Wis.  Co.  (Tex.  Civ.  App.),  178  S.  W.  956. 

172,  159  N.  W.  819.    See  also  Wil-  See  also  New  York  Cent  R  Co.  v. 

son  V.  New,  243  U.  S.  332,  37  Sup.  White,  243  U.  S.  188,  Zl  Sup.  Ct  247; 

Ct  298,  Ann.  Cas.  1918A.  1024 ;  Bunt-  Hunter  v.  Colfax  Consol.  Coal  Ca 

ing  V.  Oregon,  243  U.  S.  426,  37  Sup.  (Iowa),   154  N.  W.  1037,  L.  R  A 

Ct  435,  Ann.  Cas.  1918A,  1043n.  1917D,  15,  51-63n. 

1'  Byrne  v.   Maryland   Realty  Co.,  21  Cheek    v.    Prudential    Ins.    (3o. 

129  Md.  202,  98  Atl.  547,  L.  R.  A.  (Mo.),  192  S.  W.  387,  L.  It  A.  1918A, 

1917A,  1216n.  166. 

^«  Chicago  &c  R.  Co.  v.  State  &c  «»  East  Side  Levee  &c  Dist  v.  East 

Commission,  267  111.  544,  108  N.  E.  St  Louis  &c  R.  Co.,  279  IlL  123,  116 

IZI  \   Greene  v.   San  Antonio    (Tex.  N.  E.  720. 

Civ.  App.),  178  S.  W.  6.  An  ordi-  "  Colorado  Postal  TeL  Co.  v.  Colo- 
nance  prescribing  the  number  of  pas-  rado  Springs,  61  Colo.  560,  158  Pac. 
sengers  that  may  be  carried  in  a  816;  Public  Service  Committee  of 
street  car  is  held  a  proper  exercise  of  Montana  v.  Helena,  52  Mont  527, 
the  police  power :  Minneapolis  St  R.  159  Pac  24. 
Co.  V.  Minneapolis,  189  Fed.  445. 

464 


3  Ell.  Cont.] 


POLICE   POWER 


[§  2782 


§  2779,  Limitations  on  its  exercise. — ^The  equality  clause 
of  the  fourteenth  amendment  does  not  deprive  the  states  of  their 
power,  commonly  called  the  police  power.**  The  police  power  is 
to  be  exercised  only  in  the  interest  of  the  public  as  distinguished 
from  individual  interest,  and  the  laws  enacted  thereunder  must  be 
reasonable  and  not  arbitrary.**^  Such  power  can  not  be  exercised 
for  purely  esthetic  purposes.**  The  police  power  is  not  derived 
from  any  written  constitution,  but  is  a  necessary  attribute  of 
every  sovereign  state.*^ 

§  2780.  Police  power  of  congress. — In  matters  committed 
to  the  exclusive  jurisdiction  of  congress  it  may  enact  police  legis- 
lation, but  until  it  does  so  the  state  legislatures  may  pass  laws  as 
to  a  subject  not  prohibited  to  the  states.**  Thus  a  state  has  the 
power  until  congress  speaks  to  enact  laws  for  the  protection  of 
passengers  on  interstate  trains.*® 

§  2781.  Freedom  of  contract  as  a  constitutional  right. — 
Liberty  of  contract  is  an  inalienable  right  of  a  citizen  which  in- 
cludes the  right  to  enter  a  lawful  calling  and  to  acquire  and 
dispose  of  property.*®  But  while  an  inalienable  right,  it  is  subject 
to  governmental  control.  The  right  of  contract  exists  only  so 
far  as  such  right  is  not  abridged  by  law  or  public  policy,  and  the 
law  may  rightfully  abridge  such  right  when  the  public  welfare 
demands  it.*^ 

§2782.  Labor  legislation — ^In  general. — Laws  limiting 
hours  of  labor,  regulating  the  payment  of  wages,  providing  stand- 
ards for  determining  wages  and  workmen's  compensation  and  in- 


^Durand  v.  Dyson,  271  111.  382,  111 
N.  E.  143,  Ann.  Cas.  1917D,  84n; 
Booth  V.  State,  179  Ind,  405,  100  N. 
E.  563,  L.  R.  A.  1915B,  420n,  Ann. 
Cas.  1915D,  987n ;  Selvage  v.  Talbott, 
175  Ind.  648,  95  N.  E.  114,  33  L.  R. 
A.  (N.  S.)  973n,  Ann.  Cas.  1913C, 
724n. 

"  East  Side  Levee  &  Sanitary  Dist 
V.  East  St  Louis  &c.  R.  Co.,  279  111. 
123.  116  N.  E.  720. 

"Byrne  v.  Maryland  Realty  Co., 
129  Md.  202,  98  Atl.  547,  L.  R.  A. 
1917A,  1216n. 

*^East  Side  Levee  and  Sanitary 
Dist.  v.  East  St.  Louis  &c.  R.  Co., 
279  IlL  123,  116  N.  E.  720. 

'*  Western  Union  Tel.  Co.  v.  Fos- 


ter, 224  Mass.  365,  113  N.  E.  192. 

2»  Missouri  &c.  R.  Co.  v.  State,  107 
Tex.  540,  181  S.  W.  721. 

^^  Moyers  v.  Memphis,  f35  Tenn. 
263,  186  S.  W.  105. 

31  Mutual  Loan  Co.  v.  Martell,  222 
U.  S.  225,  32  Sup.  Ct.  74,  56  L.  ed. 
175,  Ann.  Cas.  1913B,  529n;  Ex  parte 
Ballestra,  173  Cal.  657,  161  Pac.  120; 
Galveston  &c.  R.  Co.  v.  State  (Tex. 
Civ.  App.),  175  S.  W.  1096.  The  right 
of  contract  is  not  an  absolute  and  un- 
limited one,  but  on  the  contrary,  it  is 
subservient  to  the  public  welfare: 
Pittsburg  &c.  R,  Co.  v.  Kinney,  95 
Ohio  64,  115  N.  E.  505,  L.  R.  A. 
1917D,  641. 


465 


30— Ell.  Cont.  Supp. 
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ts 


surance  laws  are  enacted  under  the  police  power  of  the  state. 
It  is  by  virtue  of  Such  power  that  statutes  prohibiting  relief 
associations  from  requiring  any  employe  becoming  a  member 
to  surrender  or  waive  any  right  to  damages  against  a  railroad 
for  personal  injury  or  death,  and  declaring  such  agreement 
void,  are  upheld.**  Among  other  labor  legislation  we  find 
statutes  which  require  an  employer  to  furnish  a  discharged 
employe  with  a  statement  of  the  true  cause  of  discharge. 
While  the  authorities  are  not  in  accord  as  to  the  validity  of 
such  laws  most  of  the  states  have  adopted  laws  of  this 
nature,  and  the  better  reason  seems  in  favor  of  theii:  validity  as 
being  a  valid  exercise  of  the  police  power." 

§  2783.  Restricting  hours  of  labor. — Legislation  for  the 
protection  of  labor  which  restrains  individual  liberty  and  prop- 
erty rights  falls  under  the  police  power.'*  The  right  to  labor  or 
employ  labor  upon  terms  agreed  by  the  parties  is  a  property  right 
and  is  protected  by  the  federal  constitution.  It  is  subject,  how- 
ever, to  reasonable  limitations  which  are  necessary  to  promote 
the  health,  safety,  morals  and  general  welfare  of  the  public  exer- 
cisable under  the  police  power.**  It  has  been  held  that  the  power 
vested  in  a  municipality  by  a  general  welfare  clause  is  authority 
for  the  passage  of  an  ordinance  limiting  the  hours  of  labor  on 
public  work.*^  It  is  within  the  power  of  Congress  to  limit  the 
hours  of  service  of  employes  of  carriers  engaged  in  interstate 
commerce."    Statutes  of  this  nature  are  remedial  in  purpose 

»*  Superior     &c.     Copper     Co.     v.  Cas.  1916D,  lOSln  (statute  requiring 

Tomich  (Ariz.),  165  Pac.  1101;  Bal-  24   consecutive   hours   rest  in  every 

timore  &c.  R.  Co.  v.  Hagan,  183  Ind.  seven  days). 

522,  109  N.  E.  194 ;  Atkins  v.  Grey  »«  Bunting  v.  State.  243  U.  S.  426, 

Eagle  Coal  Co.,  76  W.  Va.  27,  84  S.  ^7  S.  Ct.  435,  61  L.  ed.  830.  Ann.  Qs. 

E.  906.    See  also  cases  cited  supra,  1918A,    1043;    State   v.    Bunting,   71 

notes  14,  20.  Ore.  259,  139  Pac.  731,  L.  R.  A.  1917C 

88  Keels  V.  Atlantic  Coast  Line  R.  1162,  Ann.  Cas.  1916C,  1003n  (statute 

Co.,  104  S.  Car.  497,  89  S.  E.  388.  limiting  length  of  day's  labor).    Or- 

8*  Cheek    v.    Prudential    Ins.    Co.  dinances  regulating  the  hours  of  labor 

(Mo.),  192  S.  W.  387,  L.  R.  A.  1918A,  in  a  laundry  must  be  reasonable:  Yee 

166    (held    constitutional — reviewing  Gee  v.  San  Francisco,  235  Fed.  757 

authorities)  ;  Galveston  &c.  R.  Co.  v.  (held  unconstitutional). 

State    (Tex.   Civ.   App.),   75   S.   W.  s^  Milwaukee   v.    Raulf,    164  Wis. 

1096     (held    unconstitutional).     For  172.  159  N.  W.  819. 

general  discussion,  see  note  4  L.  R.  88  United  States  v.  Grand  Rapids, 

A.  (N.  S.)  1094,  1096.  &c  R.  Co.,  224  Fed.  667.    See  also 

88  People   v.   Klinck   Packing   Co.,  other     authorities     cited     supra    in 

214  N.  Y.  121,  108  N.  E.  278,  Ann.  note  14. 
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and  scope  and  penal  in  their  means  of  employment  and  should 
therefore  be  reasonably  construed." 

§  2784.    In  regard  to  the  wage  rate/^ 

§  2785.  In  regard  to  the  method  of  payuig  wages. — Laws 
regulating  the  time  and  medium  of  the  payment  of  wages  that  are 
calculated  to  promote  the  general  convenience,  prosperity  and 
welfare  of  the  public  are  not  unconstitutional  as  aflfecting  the 
right  to  contract."  So  a  statute  regulating  the  payment  of  wages 
and  making  it  a  penalty  to  pay  in  any  medium  not  redeemable 
in  lawful  money  does  not  unduly  curtail  any  right  of  contract  and 
is  not  an  illegitimate  exercise  of  the  police  power." 

§  2786.    Protecting  labor  unions.*' 

§  2788.  Contracts  in  restraint  of  trade. — There  is  an  im- 
plied liability  upon  every  holder  that  the  use  of  his  property  may 
be  so  regulated  that  it  shall  not  encroach  injuriously  on  the  en- 
joyment of  property  by  others  or  be  injurious  to  the  community.** 
Thus  it  is  held  that  the  federal  anti-trust  statutes  do  not  divest 
property  interests  vested  before  their  passage.** 

§  2789.  Building  regulations. — A  city  may  make  reason- 
able regulations  in  regard  to  the  construction  and  character  of 
buildings  within  the  corporate  limits,  establish  fire  zones  and 
regulate  the  construction  of  buildings  therein;*®  but  it  can  not  by 

*"  United  States  v.  Atlantic  Coast  v.  Riley  Lester  Bros.,  171  Ky.  811, 

Line  Co.,  224  Fed.  160.  188  S.  W.  907. 

*o  Where  a  statute  regulating  the  *2  Atkins  v.  Grey  Eagle  Coal  Co., 
weighing  of  coal  at  the  mines  pro-  76  W.  Va.  27,  84  S.  E.  906. 
vided  for  pajmient  to  the  miners  ac-  *5  Where  a  union  calls  or  threat- 
cording  to  quantity  but  did  not  re-  ens  strike  not  primarily  for  lawful 
strict  the  right  of  contracting  for  benefit  of  union  or  members  but  for 
labor  of  miners  by  the  day,  week,  purposes  prohibited  by  law  or  contra- 
month  or  year,  or  in  any  other  man-  vening  public  policy,  its  action  will 
ner,  it  was  held  not  invalid  as  in-  render  it  liable  in  damages:  Grassi 
terfering  with  the  right  of  contract;  Cont.  Co.  v.  Bennett  174  App.  Div. 
Rail  River  Coal  Co.  v.  Yaple,  214  244,  160  N.  Y.  S.  279.  See  also  as  to 
Fed  273.  A  mechanic's  lien  law  injunction,  Hitchman  Coal  Co.  v. 
which  attempts  to  vest  a  subcon-  Mitchell,  241  U.  S.  644,  36  Sup.  Ct. 
tractor  with  the  right  to  a  lien   in  450. 

cases   where  the  original  contractor  **  Pittsburg  &c.  R.  Co.  v.  Chappell, 

has  waived  his  right  thereto  is  invalid,  183  Ind.  141,  106  N.  E.  403,  Ann.  Cas. 

as  depriving  the  owner  of  the  right  1918A,  627. 

to  contract :  Rittenhouse    &    Embree  *'  Venner  v.  New  York  &c.  R.  Co., 

Co.  V.  William  Wrigley,  Jr.,  Co.,  264  177  App.  Div.  296,  164  N.  Y.  S.  626. 

111.  40,  105  N.  E.  743.  "  Monticello  v.  Bates,  169  Ky.  258, 

«  Fjc  parte  Ballestra,  173  Cal.  657,  183  S.  W.  555. 
161  Pac.  120;  Pond  Creek  Coal  Co. 
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ordinance  set  apart  a  section  of  a  city  as  a  residence  district  and 
thus  limit  the  use  of  property  in  such  district.*^  Upon  the  same 
principle  the  legislature  can  not  limit  or  require  that  the  buildings 
to  be  erected  in  a  specified  section  of  a  municipality  be  limited  to 
separate  and  unattached  buildings  not  less  than  a  prescribed  dis- 
tance apart.*"  The  regulation  of  the  construction  of  buildings  as 
to  lateral  support  is  a  proper  exercise  of  the  police  power.** 

§  2790.     Concerning  common  carriers. — ^The  regulation  of 

» 

railroad  rates  is  essentially  one  of  legislative  control  and  unless 
unreasonable  will  not  be  interfered  with  by  the  courts.'®  The 
business  of  operating  a  jitney  for  the  carriage  of  passengers  is 
that  of  a  common  carrier  and  is  subject  to  the  same  liability  and 
under  the  same  obligation  to  the  public.**  A  grant  of  a  franchise 
by  a  city  to  a  street  railroad  company  and  providing  that  the 
fare  should  not  exceed  five  cents  did  not  deprive  the  legislature 
of  its  right  to  regulate  the  rates/*  While  carriers  the  same  as 
other  owners  of  property  are  amenable  to  regulations  prescribed 
under  the  police  power,  such  regulation  must  be  reasonable.** 

§  2791.    Regulation  of  hack-stands  and  hotel  runners.— 

A  city  under  its  police  power  may  prohibit  taxicab  drivers  from 
entering  into  or  upon  station  grounds  or  wharves  to  solicit  pas- 
sengers or  baggage  and  may  restrict  them  to  certain  locations." 

*T  People  V.  Roberts.  153  N.  Y.  S.  "  Duluth   St   R.   Co.  v.   Railroad 

143.     To  the  same  effect,  sec :  State  Commission,  161  Wis.  245,  152  N.  W. 

V.   Minneapolis,   136  Minn.  479.   162  887. 

N.  W.  477  (erection  of  flat  building  ^^A  municipal  ordinance  requiring 

in  residential  district).  milk  collected  at  station  by  carriers 

*8  Byrne  v.   Maryland   Realty  Co.,  for  delivery  in  the  city  be  kept  below 

129  Md.  202,  98  AtL  547,  L.  R.  A.  a  prescribed  temperature  was  held  im- 

1917A,  1216n.  practicable   and    unreasonable:   Chi- 

*^  Bergen  v.    Morton    Amusement  cago  v.  Chicago  &c  R.  Co.,  275  IIL 

Co.,  159  N.  Y.  S.  935.  30,  113  N.  E.  849,  L.  R.  A.  1917C, 

60  Chicago  &c  R.  Co.  v.  State  Pub-  238n.    The  regulation  of  the  rate  of 

lie  Utilities  Commission,  267  111.  544,  speed  of  the  carriage  of  livestock  is 

\0S  N.  E.  737;  State  v.  Public  Service  held  a  proper  exercise  of  the  police 

Commission,  SW  Wash.  274,  162  Pac  power  when  reasonable  and  practica- 

523.   See  notes  in  L.  R.  A.  1917C,  98,  ble  in  its  operation :  Davison  v.  Chi- 

574.  cago  &c.  R.  Co.,  100  Ncbr.  462,  160 

"  Van  Hoeffen  v.  Columbia  Taxi-  N.  W.  877,  L.  R.  A.  1917C,  135n. 

cab  Co.,  179  Mo.  App.  591,  162  S.  W.  "  People  v.  May,  164  N.  Y.  S.  717 

694;  Jitney    Bus    Assn.    v.    Wilkes-  (sight-seeing  car);    Seattle   Taxicab 

Barre,   256    Pa.   462,    100    Atl.   954;  &  Transfer  Co.  v.  Seattle,  86  Wash. 

Greene  v.   San   Antonio    (Tex.   Civ.  594,  150  Pac  1134. 
App.),  178  S.  W.  6;  Singer  v.  Mar- 
tin, 96  Wash.  231,  164  Pac.  1105. 
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§  2792.  Concerning  insurance. — The  business  of  insur- 
ance is  so  far  affected  with  a  public  interest  as  to  permit  legisla- 
tive regulation  of  its  rates,  although  the  public  may  have  no  legal 
right  to  demand  service.'*  While  the  legislature  has  the  right 
under  the  police  power  to  regulate  the  insurance  business  within 
the  state,  it  can  not  under  such  power  create  a  monopoly  in  such 
business/* 

§  2793.  Concerning  sales. — ^The  state  or  other  authorities 
under  the  police  power  may  enact  laws  regulating  or  prohibiting 
the  sale  of  liquors  or  poisons  or  articles  that  may  be  deleterious 
to  the  health  or  safety  of  the  community,  and  may  require  certain 
qualifications  for  persons  who  may  deal  therein.'^  Under  such 
power  the  state  or  municipality  has  the  right  to  prohibit  the  sale 
of  intoxicating  liquor,"  or  regulate  the  sale  of  revolvers  and 
other  deadly  weapons  and  prohibit  their  display  in  show  cases  or 
show  windows,*'  or  regulate  the  sale  of  adulterated  articles,*^ 
and  the  storage  of  foods.'^  Such  power  also  extends  to  the  sani- 
tary handling  of  foods  for  human  consxunption.®* 

§  2794.  Corporate  charter  as  a  contract  and  state  regula- 
tion.— ^A  municipal  corporation  can  not  by  the  grant  of  a 

"German    Alliance    Ins.    Co.    v.  «<> Standard    Stock    Food    Co.    v. 

Lewis,  233  U,  S.  389,  34  S.  Ct.  612,  Wright,  225  U.  S.  540,  32  S.  Ct.  784, 

58  L.  ed.  1011,  L.  R.  A.  1915C,  1189n;  56  L.  ed.  1197;  Alcorn  Cotton  Oil  Co. 

National  Fire  Ins.  Co.  v.  Dickinson,  v.  State,  100  Miss.  299,  56  So.  397, 

128  Ark.  367,  194  S.  W.  254.  40  L.  R.  A.  (N.  S.)  875n;  American 

*«  A  law  giving  a  superintendent  of  Linseed  Oil  Co.  v.  Wheaton,  25   S. 

insurance  arbitrary  power  to  exclude  Dak.  60,  125  N.  W.  127,  41  L.  R.  A. 

at  his  pleasure  qualified  persons  act-  (N.  S.)  149n ;  State  v.  W.  W.  Robin- 

ing  as  insurance  solicitors  is  uncon-  son  Co.,  84  Wash.  246,  146  Pac.  628. 

stitutional :     Stern    v.     Metropolitan  ^^  A  statute  under  which  it  is  made 

Life   Ins.  Co.,    154  N.    Y.    S.    283;  unlawful     for    a    warehouseman  or 

Welch  V.  Maryland  Casualty  Co.,  47  bailor  to  keep  food  in  cold  storage 

Okla.  293,   147   Pac.   1046,  L.  R.  A.  longer  than  ten  months  was  held  not 

1915E,  708.  an  illegitimate  exercise  of  the  police 

*^ Seattle  v.  Gibson,  96  Wash.  425,  power:  People  v.  Finkelstein,  152  N. 

165  Pac.  109.  Y.  S.  875. 

^  **  A  statute  prohibiting  the  circula-  **  Hahn  v.  Newport,  175  Ky.   185, 

tion  of  advertisements  of  intoxicating  194  S.  W.  114  (ordinance  regulating 

liquor  within  the  state  held  constitu-  sale  of  meat).    An  ordinance  prohib- 

tional:  State  v.  Delaye,  193  Ala.  500,  iting  the  exposure  of  meat  for  sale 

68  So.  993,  L.  R.  A.  1915E,  640  (pio-  unless  inspected  by  municipal  inspect- 

nccr  case).    See  James  Clark  Distill-  ors  or  bearing  the  inspection  of  the 

ing  Co.  V.  Western  Maryland  R.  Co.,  federal  government  is   held  a  valid 

242  U.  S.  311,  37  S.  Ct.  180,  61  L.  ed.  exercise  of  the  police  power:   State 

326,  L.  R.  A.  1917B,  1218n,  Ann.  Cas.  v.  Maheu  (Maine),  98  Atl.  819.   An 

1917B,  845n  (Webb-Kenyon  law).  ordinance  regulating  the  handling  of 

^^Biffer  v.  Chicago,  278  111.  562,  116  milk  in  dairies  and  its  sale  was  held 

N.  £.  182.  a  valid  exercise  of  the  police  power: 
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franchise  to  a  public  service  company  prevent  the  enactment  by 
the  state  or  municipality  of  laws  under  the  police  power  regulat- 
ing the  company  in  the  conduct  of  its  business.** 

§  2795.  License  to  pursue  business  prejudicial  to  safety 
and  morals. — Statutes  declaring  lotteries,  gift  enterprises, 
etc.,  misdemeanors  and  punishable  by  fine  or  imprisonment  are 
sustained  under  the  police  power.** 

§  2796.  License  to  use  streets  or  public  property. — Streets 
are  affected  by  a  trust  for  the  public  use  and  benefit  and  the  legis- 
lature, or  those  to  whom  it  has  delegated  such  powers,  have  die 
right  to  impose  reasonable  rules  and  conditions  for  their  use.** 
A  use  of  the  street  granted  for  the  service  of  the  public  is  sub- 
ject to  regulation  in  the  interest  of  the  public.**  A  franchise 
granted  by  the  state  or  a  municipality  for  the  use  of  the  streets 
for  certain  purposes,  when  acted  upon  and  accepted  by  the 
grantee,  constitutes  a  contract  which  may  not  be  impaired.*^  But 
as  a  state  can  not  divest  itself  of  the  police  power  by  contract  or 
otherwise,*®  one  state  legislature  can  not  by  any  agreement  bind 
itself  or  its  successors  not  to  exercise  the  police  power  of  the 

Owensboro   v.    Evans,    172   Ky.   831,  dinary  means  his  own  goods  thereon 

189  S.  W.  1153.  is  common  to  all  citizens,  when  he 

®3  Hunt  V.  Marianna  Elec.  Co.,  114  engages  in  the  transportation  of  pas- 
Ark.  498,  170  S.  W.  96,  L.  R.  A.  sengers  or  freight  for  hire  he  is  pur- 
1915B,  897;  Idaho  Power  &c.  Co.  v.  suing  a  special  business  and  the  mu- 
Blomquist,  26  Idaho  222,  141  Pac.  nicipality  may  require  the  payment 
1083,  Ann.  Cas.  1916E,  282n;  Chatta-  of  a  license  fee  for  such  use:  Kurtz 
nooga  V.  Southern  R.  Co.,  128  Tenn.  v.  Southern  Pac.  Co.,  80  Ore.  213,  155 
399,  161  S.  W.  1000.  The  power  con-  Pac.  ^i^l,  156  Pac.  794;  Public  Serv- 
ferred  upon  a  city  to  purchase  a  wa-  ice  Commission  Second  DisL  v. 
ter works  plant  was  not  a  contract  that  Booth,  170  App.  Div.  590,  156  N.  Y. 
such  power  should  continue  or  that  S.  140;  Booth  v.  Dallas  (Tex.  Civ. 
the  state  could  not  burden  it  or  take  App.),  179  S.  W.  301. 
it  away :  Ashland  Waterworks  Co.  ®«  People  v.  Connolly,  153  N.  Y.  S. 
V.  Ashland,  230  Fed.  254.  721. 

«*  Brenard  Mfg.  Co.  v.  W.  W.  Ben-        "  Russell  v.   Sebastian,  233  U.  S. 

jamin  &  Sons,  172  N.  Car.  ^Z,  89  S.  195,  34  S.  Ct.  517.  58  L.  ed.  912,  Ann. 

E.  797.  _  Cas.    1914C,    1282n;    Boise   Artesian 

*5  A  city  haying  exclusive  control  Hot  &c.  Water  Co.  v.  Boise  City,  Vf^ 

over  its  streets  may  prohibit  the  pri-  U.   S.  84,  ZZ   S.   Ct.  997,  57  L.  ed. 

vate  business  of  one  operating  a  jit-  1400;    Grand    Trunk   &c.   R.    Co.  v. 

ney  as  a  common  carrier,  or  it  may  South  Bend,  227  U.  S.  544,  33  S.  Ct. 

license  such  use:  Greene  v.  San  An-  303,  57  L.  ed.  633,  44  L.  R.  A.  (N. 

tonio  (Tex.  Civ.  App.),  178  S.  W.  6;  S.)  405. 

Desser  v.  Wichita,  96  Kans.  820,  153        es  Colorado  Postal  Tel.  Co.  v.  Colo- 

Pac.  1194.    While  the  right  of  a  per-  rado  Springs,  61  Colo.  560,  158  Pac 

son  to  drive  a  train  or  vehicle  on  a  816. 
traveled     street     or     haul     by     or- 
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state.*®  Under  its  delegated  power^®  a  city  may  require  the  oper- 
ator of  a  jitney  to  take  out  a  license,  provide  an  indemnity  bond, 
and  prescribe  the  routes  and  hours  of  service/^ 

§  2797.  Impairing  obligation  of  contract. — All  contracts^ 
whether  made  by  the  state  itself,  by  municipal  corporations,  or 
by  individuals,  are  subject  to  subsequent  statutes  enacted  in  the 
bona  fide  exercise  of  the  police  power  and  do  not  by  reason  of  the 
contract  clause  of  the  constitution  enjoy  any  immunity  from 
such  legfislation.''^  Statutes  and  ordinances,  however,  which  im- 
pair the  obligation  of  contracts  are  not  to  be  held  valid  merely  be- 
cause they  purport  to  be  enacted  in  the  exercise  of  the  police 
power.  Where  they  are  in  fact  unreasonable  or  otherwise  beyond 
the  scope  of  the  police  power,  they  fall  within  the  contract  clause 
and  are  unconstitutional  and  void/^ 

§  2799.  Regulation  of  telegraph  and  telephone  lines  in 
streets. — It  is  well  settled  that  telephone  companies  are  com- 
mon carriers  and  public  service  corporations  and  are  therefore 
subject  to  control  and  regulation  under  the  police  power  of  the 
state.'*  Under  such  power  it  is  held  that  enforced  connections 
between  telephone  exchanges  may  be  required.'** 

§  2800.  Regulation  of  markets. — ^The  regulation  of  the 
marketing  of  foodstuffs  is  a  legitimate  exercise  of  the  police 
power/* 

§  2801.     Control  of  location  of  livery  stables. — A  city  may 


«» Texas  &c.  R.  Co.  v.  Miller,  221 
U.  S.  408,  31  S.  Ct.  534,  55  L.  ed.  789. 

^oHedrick  v.  Lanz,  170  Iowa  437, 
152  N.  W.  610. 

"Ex  parte  Cardinal,  170  Cal  519, 
150  Pac.  348,  L.  R.  A.  1915  F,  850; 
Ex  parte  Sullivan,  11  Tex,  Cr.  12, 
178  S.  W.  537;  Ex  parte  Dickey,  76 
W.  Va.  576,  85  S.  E.  781,  L.  R.  A. 
1915F,  840n.       . 

"  Colorado  Postal  Tel.  Co.  v.  Colo- 
rado Springs,  61  Colo.  560,  158  Pac. 
816;  Union  Dry  Goods  Co.  v.  Geor- 
gia Public  Service  Commission,  142 
Ga.  841,  83  S.  E.  946;  Pittsburg  &c. 
R.  Co.  V.  Chappell,  183  Ind.  141,  106 
N.  E.  403.  Ann.  Cas.  1918A,  627; 
Yeatman  v.  Towers,  126  Md.  513.  95 
Atl.  158;  Raymond  Lbr.  Co.  v.  Ray- 


mond Light  &c.  Co.,  92  Wash.  330, 
159  Pac.  133,  L.  R.  A.  1917C,  574. 

73  State  V.  Gurry,  121  Md.  534,  88 
Atl.  228,  546,  47  L.  R.  A.  (N.  S.) 
1087n,  Ann.  Cas.  1915B,  957n. 

7*  State  V.  Skagit  River  Tel.  &c 
Co.,  85  Wash.  29,  147  Pac  885. 

"  Milbank  v.  Dakota  &c.  TeL  Co., 
Zl  S.  Dak,  504,  159  N.  W.  99.  See 
also  State  v.  Skagit  River  Tel.  &c. 
Co.,  85  Wash.  29.  147  Pac  885. 

7°  An  ordinance  prohibiting  retail- 
ing of  meats  from  vehicle  was  upheld 
although  no  public  market  place  was 
provided:  Hahn  v.  Newport,  175  Ky. 
185,  194  S.  W.  114;  Mannix  v.  Frost, 
164  N.  Y.  S.  1050  (prohibiting  sale 
of  dipped  milk). 
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make  it  unlawful  to  build  or  keep  a  livery  stable  in  any  block 
without  the  consent  of  a  majority  of  the  owners.'^ 

§  2802.  Regulation  of  practice  of  medicine  under  police 
power. — ^The  legislature  may  regulate  the  practice  of  dentis- 
try "^^  or  the  practice  of  medicine^*  under  its  police  power,  and  the 
imposition  of  reasonable  fees  for  a  license  to  practice  medicine 
in  the  reasonable  exercise  of  such  power  is  not  invalid  because  it 
produces  revenue.®*^ 

§  2803.    Police  power  to  prevent  fraud  by  adulteration. — 

The  protection  of  the  public  against  the  sale  of  adulterated  food 
products,  is  an  important  phase  of  the  exercise  of  the  police 
power,  and  congress  or  the  state  may  require  all  adulterated 
articles  to  be  labeled.'^ 

§  2804.  Workmen's  compensation  laws  an  exercise  of  po- 
lice powers. — Workmen's  compensation  acts  are  enacted  in 
the  exercise  of  the  police  power  of  the  state.** 

§  2806.  Municipality  not  liable  for  failure  to  exercise  po- 
lice powers. — As  a  general  rule  a  municipal  corporation  is 
not  liable  for  damages  resulting  from  the  improper  or  negligent 
exercise  of  its  police  powers." 

§  2807.  Private  rights  of  persons  or  property. — Private 
property  is  held  subordinate  to  the  police  power,  yet  lawful  prop- 
erty can  not  be  taken  under  the  mere  guise  of  police  regulation.** 
The  police  power  as  such  term  is  understood  is  confined  to  such 

"While  recognizing  the  right  of  a  1914A,  llS4n;  Alcorn  Cotton  Oil  Co. 

city  to  restrict  the  location  of  livery  v.  State,  100  Miss.  299,  56  So.  397, 

stables  the  court  refused  to  go  further  40  L.  R.  A.  (N.  S.)  87Sn ;  American 

and  apply  the  same  rule  to  private  Linseed  Oil  Co.  v.  Whcaton,  25  S. 

stables :  People  v.  Oak  Park,  268  III.  Dak.  60,  125  N.  W.  127,  41  L.  R.  A 

256.  109  N.  E.  11.                           ^  (N.  S.)  149n. 

7®  Lowrie  v.  State  Board  of  Regis-  ^^  Hovis  v.  Cudahy  Refining  Co.,  95 

tration  &c.  (N.  J.),  99  Atl.  927.  Kans.  505,   148  Pac  626;  Jensen  v. 

79  Gray  v.  State  (Tex.  Cr.),  184  S.  Southern  Pac.  Co.,  215  N.  Y.  514, 
W.  200;  State  Board  of  Medical  Ex-  109  N.  E.  600,  L.  Ff.  A.  1916A,  403, 
aminers  v.  Harrison,  92  Wash.  577,  Ann.  Cas.  1916B,  276n;  Middleton  v. 
159  Pac.  769 ;  Piper  V.  State,  163  Wis.  Texas  Power  &c.  Co.  (Tex.  Civ. 
604,  158  N.  W.  319.  App.),  178  S.  W.  956. 

80  Ex  parte  Ambler,  11  Okla.  Cr.  ^^  Brunson  v.  Santa  Monica,  27  Cal. 
449,  148  Pac.  1061.  App.  89,    148   Pac.  950;   Thomas  v. 

81  Standard  Stock  Food  Co.  v.  Kennett  (Mo.  App.),  178  S.  W.  254 
Wright,  225  U.  S.  540,  32  S.  Ct.  784,  (city  pound). 

56  L.  ed.  1197;  People  v.  Price,  257       »*  Spear  v.  Ward    (Ala.),  74  So. 
IlL  587,   101   N.   E.   196,  Ann.  Cas.    27. 
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restrictions  upon  private  property  as  are  practically  necessary  for 
the  general  welfare  of  all,^*  and  where  property  partakes  of  a 
private  character  regulations  under  the  police  power  must  be 
reasonable.**  Ordinances  which  provide  for  the  segregation  of 
the  races,  when  bona  fide  and  reasonable,  are  upheld  as  a  proper 
exercise  of  the  police  power.*^  But  a  statute  requiring  all  busi- 
ness, with  certain  exceptions,  to  close  at  a  fixed  time  in  cities  of  a 
prescribed  population  was  held  an  unwarranted  interference  with 
the  rights  of  others." 

*'  An    ordinance   which   prohibited  ^  ®®  Michigan  State  Tel.  Co.  v.  Mich- 

the  owner  of   property  from   erect-  igan  Railroad  Commission,  193  Mich, 

ing  a  storeroom  upon  land  within  a  515,  161  N.  W.  240. 

residential  district  was  held  invalid,  ^t  Hopkins   v.   Richmond,    117   Va. 

as  an  unlawful  invasion  of  the  rights  692,  86  S,  E.  139,.  Ann.  Cas.  1917D, 

secured  to  him  by  the  constitution:  1114n. 

State  V.   Houghton,   134   Minn.  226,  «» Saville  v.  Corless,  46  Utah  495, 

158  N.  W.  1017,  L.  R.  A.  1917F,  1050n.  151  Pac  51,  L,  R.  A.  1916A,  651n. 
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CHAPTER  LIX 

AGENCY — GENERAL    PRINCIPLES — EXECUTION    OF    CONTRACT 

BY  AGENT 

§  2831.  Definition. — An  agent  acts  for  or  in  the  place  of 
another  by  authority  from  the  latter/  Where  an  agent  employs 
another  as  subagent,  such  subagent  does  not  become  the  agent 
of  the  principal  without  the  latter's  consent^  As  already  said 
the  members  of  a  partnership  are  agents  of  the  same  and  where 
two  stockholders  of  a  corporation  agree  to  pool  their  stock  and 
sell  it  for  their  joint  account,  each  becomes  the  agent  of  the 
other.* 

§  2832.  Constituent  or  essential  elements. — ^Agency  is  not 
created  by  the  mere  designation  of  one  as  agent,  and  where  goods 
are  sold  to  a  retailer  with  restrictions  as  to  price  and  manner  of 
selling  to  the  consumer  and  a  designation  of  the  buyer  as  agent 
this  does  not  constitute  the  relation.* 

§  2833.  General  and  special  agents.^ — When  a  notary 
public  is  employed  merely  to  take  an  acknowledgment,  such 
notary  is  not  clothed  with  authority  to  make  representations 
as  to  the  nature  of  the  instrument.' 

§§  2834,  2835.  Authority  —  How  executed —  Descriptive 
words.^ 

1  Thomas  B.  Jeffrey  Co.  v.  Lock-  »  When  there  is  a  delegation  of  au- 
ridge,  173  Ky.  282,  190  S.  W.  1103.  thority  to  do  all  acts  connected  with 
The  intermediary  is  the  borrower's  a  particular  employment  a  general 
agent,  where  a  borrower  by  written  agency  exists,  and  it  is  not  a  special 
power  of  attorney  makes  an  inter-  agency  by  the  fact  that  authority  of 
mediary  his  agent  to  receive  money  an  agent  is  limited  to  a  particular 
from  lender  and  authorizes  him  to  business:  Kissell  v.  Pittsburgh,  Ft. 
pay  off  all  mortgages  outstanding  and  W.  &  C.  R.  Co.,  194  Mo.  App.  346,  188 
constituting  liens  on  the  property  S.  W.  1118.  See  also  Thompson  v. 
agreed  upon  as  security  for  the  loan:  Michigan  L.  Ins.  Co.,  56  Ind.  App. 
Routh  V.  Fitzgibbon  (Okla.),  162  Pac.  502,  105  N.  E.  780;  Buchanan  v. 
702.  Caine,  57  Ind.  App.  274,  106  N.  E. 

2  Ely   Walker   Dry   Goods    Co.   v.  885. 

Smith  (Okla.),  160  Pac.  898.  « Ely  Walker  Dry    Goods    Co.   v, 

8  Beers  v.  McNaught,  175  App.  Div.  Smith   (Okla.),  160  Pac.  898. 

643,  162  N.  Y.  S.  514.  ^  Nystrom  v.  Barker.  88  Conn.  382. 

*W.   T.   Rawleigh   Medical   Co.  v.  91   Atl.  649;   Pugh  v.  Williams,  185 

Holcomb,   126  Ark.   597,   191    S.  W.  III.  App.  104 ;  Farmers  Nat.  Bank  v. 

215.  Hatcher  (Iowa),  157  N.  W.  876. 
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§  2837.  Construction  of%  simple  contracts — Intention  of 
parties.^  ' 

§  2838.  Negotiable  instruments.® — When  a  note  was  exe- 
aited  and  placed  in  the  hands  of  a  third  party  on  the  same  day 
and  he  received  a  part  payment  upon  it,  it  is  presumed  that  he 
had  authority  to  indorse  it/® 

§  §  2839-2846.  £2xtrinsic  evidence  to  explain  negotiable  in- 
struments and  parol  evidence  generally — Conflicting  deci- 


11 


sions. 

§  2847.  Sealed  instruments — Execution  by  agent. — ^Where 
a  sealed  instrument  does  not  disclose  the  principal,  the  general 
rule  is  that  no  person  except  the  parties  named  can  sue  to  en- 
force its  covenants." 

§  2849.  Undisclosed  principal — ^Parol  evidence  to  hold 
liable. — Where  an  obligation  was  created  for  and  in  behalf 
of  an  undisclosed  principal,  the  fact  that  his  connection  in  the 
transaction  was  not  disclosed  will  not  relieve  him  from  obliga- 
tion thereon/*  An  agent  in  making  a  contract  for  an  undisclosed 


8  Ellis  V.  Stone,  21  N.  Mex.  730, 
158  Pac.  480;  Dean  Jewelry  Co.  v. 
Storm  (Okla.),  166  Pa.  1046. 

•The  mother  was  liable  on  notes 
for  money  borrowed  by  her  son  to 
purchase  stock  and  other  supplies  and 
pay  the  running  expenses  where  she 
had  given  him  sole  charge  of  a  farm : 
Todd's  Exrs.  v.  First  Nat.  Bank,  173 
Ky.  60,  190  S.  W.  468. 

^^  Farmers'  and  Mechanics'  Bank  v. 
Whitehead,  105  S.  Car.  100,  89  S.  E. 
657. 

"As  to  whether  headings,  margi- 
nal notes  or  the  like  should  be  con- 
sidered, see  Reif  v.  Commercial  Cab- 
inet Co.,  185  111.  App.  577.  For  cases 
in  which  parol  evidence  was  held  ad- 
missible, see  Lutz  v.  Van  Heynigen 
Brokerage  Co.  (Ala.),  75  So.  284; 
First  State  Bank  v.  Power  (Tex.  Civ. 
App.),  166  S.  W.  382.  For  cases  in 
which  parol  evidence  was  excluded, 
see  Hay  v.  McDonald  (Cal.  App.), 
165  Pac.  1030;  Costello  v.  Bridges 
81  Wa^h.  192,  142  Pac.  687.  An  action 
can  not  be  maintained  against  the  al- 
leged principal  on  a  note  executed 


in  the  name  of  a  purported  principal 
by  an  agent  without  authority  nor 
against  the  agent,  the  remedy  against 
the  latter  being  an  action  on  the  im- 
plied warranty  or  for  false  repre- 
sentation of  authority:  Peoples  Nat. 
Bank  v.  Dixwell,  217  Mass,  436,  105 
N.  E.  435,  Ann.  Cas.  1915D,  722, 
where  other  recent  cases  to  same  ef- 
fect are  cited  in  note.  The  principal 
is  not  bound  by  an  indorsement  of  a 
note  by  an  agent  in  his  own  name: 
Borschow  v.  Wilson  (Tex.  Civ. 
App.).  190  S.  W.  202. 

12  O'Brien  v.  Clement,  160  N.  Y.  S. 
975.  And  the  general  rule  is  that  the 
agent  may  sue  on  a  contract  made  in 
his  name  where  the  principal  is  un- 
disclosed: Camp  V.  Barber,  87  Vt. 
235.  88  Atl.  812,  Ann.  Cas.  1917A,  451 
and  on  p.  454,  where  additional  cases 
are  cited. 

1*  Colquhoun  v.  Pack,  32  Cal.  App. 
97,  161  Pac.  1168.  The  principal  was 
the  proper  party  to  sue  for  a  breach 
though  a  contract  was  made  by  an 
agent  who  did  not  disclose  his  prin- 
cipal:   Levy    V.    Nevada-California- 
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principal  does  not  deprive  the  other  party  of  any  defense  which 
he  would  have  had  against  the  agent." 

Oregon  R.  Co.,  81  Ore.  673,  160  Pac  can  not  be  maintained  by  an  undis- 

808,  L.  R,  A.  1917B,  564.    The  duty  closed  principal  to  enforce  a  contract 

rests  upon  the  agent  to  disclose  his  where  the  only  consideration  moved 

agency  if  he  would  avoid  personal  lia-  from  the  agent  to  the  defendant  and 

bility,  and  he  will  not  be  relieved  by  not    from    the    principal:     Dunlap 

the   fact    that  the    other    party   has  Pneumatic  Tyre  Co.  v.  Selfridge  & 

means  of  ascertaining  name  of  prin-  Co.  (1915),  App.  Cas.  847,  Ann.  Cas. 

cipal,  but  agen^  must  bring  to  him  ac-  1915D. 

tual    knowledge    or    its    equivalent:  **A  party  in  making  a  contract  in 

Harmon  v.  Parker,  193  Mich.  542,  160  which  he  acts  for  an  undisclosed  prin- 

N.  W.  380.    An  undisclosed  principal  cipal   does   not  thereby  deprive   the 

is  one  that  the  contract  does  not  dis-  other  party  of  any  defense  which  he 

close:  Unruh  v.  Roemer,  135  Minn,  would  have  had  against  the  agent: 

127,  160  N.  W.  251.    It  is  held  in  a  Lane  v.  Leiter,  237  Fed.  149,  150  C 

recent  English  case  that  an  action  C.  A.  295. 
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§2855.  Attorneys — ^Attomeys  at  law.*— An  attorney  is 
an  officer  of  the  court  and  is  answerable  to  its  summary  juris- 
diction for  failure  to  discharge  his  duties  to  his  clients  with  the 
strictest  fidelity." 

§  2857.  General  relation  of  attorney  and  client — ^The  re- 
tainer.'— ^A  party  to  a  suit  has  the  absolute  right  to  change 
his  attorney  at  any  time  and  have  the  one  he  prefers  substituted 
as  the  attorney  of  record.*  It  is  held  that  a  cHent  may,  with  or 
without  reason,  discharge  his  attorney  at  any  time.*  It  is  equiva- 
lent to  original  authorty  to  act,  where  an  attorney  assumes  to  act 
for  a  party  who  afterward  ratifies  his  acts.*  The  rule  which  pro- 
hibits an  attorney  once  retained  from  accepting  employment  from 
the  opposing  party  applies  only  in  case  of  conflicting  interest.^ 
Where  the  attorney  drew  the  contract,  any  ambiguity  as  to  the 

^The  usual  office  and  duty  of  an  App.),  190  S.  W.   1159.     An  agree- 

attorney  at  law  is  the  representation  ment  by  attorneys  to  represent  a  ven- 

of  parties  litigant  in  courts  of  justice,  dor  in  a  suit  to  recover  the  land  for 

and    embraces    the    preparation    of  fraud  does  not  preclude  them   from 

pleadings  and  other  papers  incident  representing   a  grantee   of   the   pur- 

to  actions,   and   the  management  of  chaser,   such  grantee  claiming  to  be 

such  actions  for  his  clients :  Seawell  an    innocent   purchaser,    against    the 

V.  Parsons  Lumber  Co.,  172  N.  Car.  vendor:    Trulin   v,    Plested    (Iowa), 

320,  90  S.  E.  241.  159  N.  W.  633.    The  attorney  for  the 

2  Seawell  v.  Parsons  Lumber  Co^  subsequent  assignee  could  appear  for 

172  N.  Car.  320,  90  S.  E.  241.         ^  the  railroad  in  the  action  against  it  by 

'  As  to  when  attorney  has  no  ira-  plaintiff,  the  chief  issue  being  whether 

plied  authority,  see  Treece  v.  Rein-  plaintiff  or  such  assignee  had  the  bet- 

hart-Smith     Grocer     Co.,     197     IlL  ter  title,  where  claims  against  a  rail- 

App,  40.  road,  which  plaintiff  claimed  were  as- 

*  Gill  V.  Southern  Pac.  Co.,  174  Cat.  signed  to  him  to  sue,  were  assigned 
84, 161  Pac.  1153.  No  one  is  entitled  to  to  another  who  sued  the  railroad, 
notice  of  motion  for  substitution  of  which,  with  knowledge  of  plaintiff's 
attorneys  except  the  attorney  first  claim,  settled  with  the  subsequent  as- 
employed,  and  he  may  set  aside  a  signee,  taking  an  indemnity  bond 
su'jstitution  obtained  without  suffi-  holding  it  harmless  against  plaintiff's 
cient  notice  to  him:  Gill  v.  Southern  demands:  Broadbent  v.  Denver  &  R. 
Pac.  Co.,  174  Cal.  84,  161  Pac  1153.  G.  R.  Co..  48  Utah  598.  160  Pac.  1185. 

^  Martin  v.  Camp,  219  N.  Y.  170,  Where    attorney    by    fraud    induced 

114  N.  E.  46,  L.  R.  A.  191 7F,  402n.  client   to    enter   into   contract    which 

**  Gallup  V.  Rozier,  172  N.  Car.  283,  purported  to  be  a  loan  anrl  mortgage 

90  S.  E.  209.  as  security  for  another  contract,  and 

^Laybourne  v.    Bray    (Tex.    Civ.  he   acted    for   the   other   contracting 
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meaning  of  language  used  in  a  written  retainer  should  be  re- 
solved  in  favor  of  the  client." 

§  2858.  Authority  of  attorney  to  appear — ^By  whom,  how, 
and  when  it  may  be  questioned.® — On  motion  to  set  aside  a 
consent  judgment,  .want  of  authority  in  the  attorney  may  be 
shown,  but  the  burden  of  showing  it  is  clearly  on  the  party  at- 
tacking the  judgment/* 

§  2859.  When  and  how  far  client  is  bound  by  act  of  at- 
torney."— When  an  attorney  represents  interests  antago- 
nistic to  those  of  his  infant  clients,  he  can  not  give  binding  con- 
sent to  a  decree  against  such  infants,  and  such  decree  is  in- 
valid." Unless  an  attorney  has  special  authority,  he  can  not  enter 
a  disclaimer  for  his  client.^*  Where  an  attorney  is  employed  to 
sue  for  and  collect  a  debt,  unless  he  has  express  or  specific  au- 
thority, he  can  not  accept  less  than  the  amount  due  nor  receive 
anything  in  satisfaction  except  money.^*  But  a  client  can  usually 

party,  among  whom  the  loan  was  di-  proved  by  his  court  is  binding  on  the 

vided,   and  mortgagor  obtained      no  client:    Glover  v.   Bradley,  233  Fed. 

part,  the  contract  will  be  avoided  ex-  721,    147   C    C.   A.   487,   Ann.   Cas. 

cept  to  operate  as  security  as  contem-  1917A,  921n. 

plated  by  mortgagor :  Naef  v.  Vergez,  12  Glover  v.  Bradley,  233  Fed.  721, 

140  La.  196,  72  So.  935.  147  C  C.  A.  487,  Ann.  Cas.  1917A, 

sNewcomb  v.  Whitehouse,  162  N.  921n. 

Y.  S.  249.  "  McFarland   v.   Curtin,   233   Fed. 

»  After  an  appearance  and  trial  on  728,  147  C.  C.  A.  494 ;  Glover  v.  Brad- 

the  merits,  the  plaintiff  ought  not  to  ley,  233  Fed.  721,  147  C.  C  A.  487, 

be  deprived  of  the  result  by  the  de-  Ann.  Cas.  1917A,  921n. 

fendant's  contention  that  he  was  not  **Trecce  v.  Reinhart-Smith  Grocer 

regularly  in  court,  without  some  evi-  Co.,  197  III.  App.  40.    Unless  there  is 

dence  from  the  latter  that  the  attor-  fraud  or  mistake,     where     the    un- 

ney  assuming  to  represent  him  was  doubted   attorneys   of   record    for  a 

not  authorized  so  to  do:  Taylor  v.  party  agree  to  settle  and  adjust  the 

Siers,  63  Pa.  Super.  Ct.  564.    The  pre-  issues  and  subject-matter  of  the  suit, 

sumption  is  that  an  attorney  who  ap-  he  can  not  later  repudiate  the  agrec- 

pears  for  a  party  is  authorized  to  do  ment:   Poore  v.  Poore,   105  S.  Car. 

so:  Cooper  v.  Jewett,  233  Fed.  618,  206,  89  S.  E.  569.     Where  a  client 

147  C.  C.  A.  426;  Strand  Imp.  Co.  v.  employs  an  attorney  at  law  to  collect 

City  of  Long  Beach,  173  Cal.  765,  161  a  debt,  he  is  bound  to  answer  for  the 

Pac.  975 ;  Peck  v.  New  England  Tel.  acts  of  the  attorney  which  are  ncces- 

&c.  Co.,  225  Mass.  464,  114  N.  E.  674;  sary  for  the  collection  of  such  debts: 

Gardiner  v.  May,  172  N.  Car.  192,  89  Treece  v.  Reinhart-Smith  Grocer  Co., 

S.  E.  955 ;  Carpenter  v.  New  York  197  111.  App.  40.    But  when  the  client 

Trust  Co.,  174  App.  Div.  378,  161  N.  gives  the  attorney  specific  instructions 

Y.  S.  267.  as  to  the  acts  to  be  done,  he  is  not 

10  Gardiner   v.    May,    172   N.   Car.  liable  for  the  wrongful  acts  of  the 

192,  89  S.  E.  955.  attorney  which   are  contrary  to  his 

^1  Counsel  may  bind  his  client  to  instructions  and  are  not  necessary  for 

orders  and  judgments  made  in  prog-  such  collection :  Treece  v.  Reinhart- 

ress  of  cause  and  in  interest  of  client,  Smith  Grocer  Co.,   197  111.  App.  *). 

and    a    compromise    settlement    ap-  Where  the  attorney  promised  the  de- 
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compromise  a  suit  without  his  attorney's  consent."  An  attorney 
who  succeeds  in  obtaining  a  judgment  in  favor  of  his  client  has 
no  implied  authority  to  file  a  motion  to  set  it  aside/® 

§  2860.  Duty  of  attorney  to  client — Confidential  commu- 
nications/^— ^A  client's  remedy  for  the  disclosure  of  confiden- 
tial information  by  an  attorney,  is  an  action  at  law  for  dam- 
ages/** A  communication  to  a  lawyer  for  the  express  purpose  of 
having  it  brought  to  the  attention  of  the  public  or  communicated 
to  another  is  not  privileged/* 

§  2861.  Attorney's  duty  to  exercise  skill  and  care — Lia- 
bility for  negligence. — The  duty  of  an  attorney  to  exercise 
reasonable  care  in  the  performance  of  a  designated  service  in  the 
absence  of  fraud,  is  to  the  client  and  not  to  third  persons;  but, 
notwithstanding  want  of  privity  of  contract,  he  may  be  liable  to 
third  persons  where  there  is  fraud/** 

§  2863.  Attorney's  liability  for  negligence.^* — It  is  neces- 
sary that  the  plaintiff,  in  a  suit  against  an  attorney  for  failure 
to  prosecute  a  claim,  to  allege  and  prove  sufficient  facts  to  show 
that  the  claim  was  a  good  cause  of  action.^ 

fendant,  on  receipt  of  the  amount 
due  his  client,  that  no  judgment 
would  be  entered  against  him,  but 
nevertheless  took  judgment  and  failed 
to  note  satisfaction,  his  client  would 
be  liable  for  any  damages  occasioned 
thereby:  Penna  v.  Atlantic  Macaroni 
Co^  174  App.  Div.  436,  161  N.  Y.  S. 
191. 

"  Snow  V.  Beard,  82  Ore.  518,  162 
Pac.  258. 

"  Tritsch  v.  City  of  Covington,  161 
Ky.  171,  170  S.  W.  518,  Ann.  Cas. 
1916B,  722n. 

*^  Generally,  an  attorney  must  exer- 
cise the  most  scrupulous  good  faith 
and  fidelity  towards  his  client,  and 
must  make  known  to  the  latter  the 
exact  status,  so  far  as  he  is  able,  of 
the  matter  concerning  which  he  is 
employed :  Laybourne  v.  Bray  &  ShifF- 
lett  (Tex.  Civ.  App.),  190  S.  W.  1159. 
Moneys  received  by  an  attorney  as 
the  result  of  a  suit  and  later  invested 
iraprovidently  by  him  pursuant  to 
authority,  could  not  be  collected  from 
him  in  a  summary  proceeding:  In  re 
King,  175  App.  Div.  196,  161  N.  Y. 
S.238. 


a2 


^*  Universal  Sav.  Corp.  v.  Morris 
Plan  Co.  of  New  York,  234  Fed.  382. 
It  is  unprofessional  for  attorneys  to 
gain  information  from  client  adverse 
to  his  interests  and  afterwards  to  use 
such  information  to  secure  employ- 
ment by  persons  in  adverse  relations 
to  the  former  client:  In  re  Marron 
(N.  Mex.),  160  Pac  391. 

!•  Stein  v.  Morris  (Va,),  91  S.  E. 
177. 

«oin  re  Cushman,  95  Misc.  9,  160 
N.  Y.  S.  661.  If  the  acts  of  attorneys 
at  law  are  in  good  faith  and  pertinent 
to  the  matter  in  question,  they  are  not 
liable:  Waugh  v.  Dibbens  (Okla.), 
160  Pac  589. 

21  An  attorney  at  law  employed  to 
sue  for  and  collect  a  debt  can  not 
lawfully  do  more  than  to  obtain  judg- 
ment, order  execution,  receive  and 
receipt'  for  the  money  collected  on 
such  execution  in  the  absence  of  ex- 
press or  specific  authority:  Treece 
V.  Reinhart-Smith  Grocer  Co.,  197  IlL 
App.  40. 

2»Schmitt  V.  McMillan,  175  App. 
Div.  799,  162  N.  Y.  S.  437. 
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§  2864.  Duty  of  attorney  to  obey  instructions.** — Counsel 
employed  in  a  suit  have  large  powers  and  authority  as  to  entering 
into  agreements  and  stipulations,  but  they  have  no  authority  to 
waive  the  legal  rights  of  their  clients,  contrary  to  their  clients' 
express  wishes  and  directions.^* 

§  2866.     Compensation  of  attorney.*' — ^Where  a  client  sued 

an  attorney  for  money  collected  which  the  attorney  claimed  was 

a»  Where  an  attorney  at  law  is  era-  518,    162    Pac.    258,     Where    noth- 

ployed  to  collect  a  debt  and  is  given  ing    was    recovered    by    titie    attor- 

specific  instructions  by  his  client  as  ney   he   is   not   entitled   to   compen- 

to  the  acts  to  be  done,  he  is  personally  sation  under  an  agreement  with  the 

liable   for   any   wrongful   acts   done  owner    of    a    ranch    in   Mexico  to 

contrary  to  such  instructions  or  not  act  in  recovering  cattle  or  the  value 

necessary  for  the  collection  of  such  thereof,  which  tifie  agreement  recited 

debt :  Treece  v.  Reinhart-Smith  Gro-  were  converted  by  a  Mexican  general : 

cer  Co.,  197  111.  App.  40.  Sauford  v.  Weller  (Tex.  Civ.  App.), 

2*  Lyman  v.  Kaul,  275  111.  11,  113  189  S.  W.  1011.    The  allowance  of  at- 

N.  E.  944.  torney's    fees    rests    on    a    diflFerent 

25  Generally,  where  the  client  dis-  basis  from  any  other  allovrance  by 
charges  the  attorney  the  client  is  lia*  a  court,  and,  though  evidence  is  nee- 
ble  to  pay  the  attorney  only  for  the  essary  in  such  case  to  show  the  or- 
reasonable  value  of  his  services  ren*  dinary  and  usual  charges  in  similar 
dered  by  him  up  to  the  time  of  the  cases  where  such  fees  are  the  subject 
discharge :  Martin  v.  Camp,  219  N.  Y.  of  contract,  yet  the  court  is  well  quali- 
170,  114  N.  E.  46,  L.  R.  A.  1917F,  fied  to  form  an  opinion  on  this  sub- 
402n.  To  support  a  recovery  for  serv-  ject  and  will  exercise  an  independent 
ices  rendered  by  an  attorney  upon  judgment  thereon:  La  Salle  County 
quantum  meruit,  there  must  be  evi-  Electric  R.  Co.  v.  Wylie,  196  IlL  App. 
dence  to  show  that  there  was  a  mu-  113.  The  determination  of  what  is 
tual  understanding  that  some  com-  the  reasonable  value  of  legal  services 
pensation  was  to  be  paid  and  that  the  depends  upon  a  consideration  of  the 
services  were  rendered:  In  re  Mum-  nature  and  result  of  the  controversy 
ford's  Estate,  173  Cal.  511,  160  Pac  in  which  such  services  were  rendered, 
667.  A  contract  for  increased  compen-  the  skill  and  labor  required,  the  re- 
sation,  made  after  the  relation  of  at-  sponsibility  imposed,  and  the  standing 
torney  and  client  has  commenced,  is  and  character  of  the  attorney  render- 
presumptively  void,  where  no  addi-  ing  such  services:  La  Salle  County 
tional  services  by  the  attorney  are  con-  Elec.  R.  Co.  v.  Wylie,  196  IlL  App. 
templated,  and  the  burden  was  on  the  113.  In  the  absence  of  an  allegation 
attorney  to  show  that  it  was  made  or  proof  of  fraud,  mistake  or  imposi- 
fairly  and  was  reasonable  and  with-  tion,  a  contract  for  attorney's  fees 
out  undue  advantage :  Laybourne  v.  and  note  and  mortgage  therefor,  after 
Bray  &  Shifflett  (Tex.  Civ.  App.),  inception  of  litigation,  will  not  be  set 
190  S.  W.  1159.  Where  the  client  aside:  Spaulding  v.  Beidleman 
did  not  request  them  nor  understand  (Okla.),  160  Pac.  1120.  Generally, 
that  they  were  outside  of  the  contract  expressions  of  opinions  made  by  at- 
an  attorney  employed  under  contract  torneys  as  to  probability  of  judgment 
fixing  his  compensation  can  not  re-  secured  by  them  being  reversed  on 
cover  for  unusual  professional  serv-  appeal,  even  if  mistaken,  are  not  such 
ices:  Gabrielson  v.  Gorin,  92  Wash,  false  representations  as  will  entitle 
408,  159  Pac.  387.  Attorney's  stip-  the  client  to  avoid  fpr  fraud  a  con- 
ulated  and  earned  compensation  is  not  tract  for  increased  compensation  based 
affected  by  any  compromise  that  the  thereon :  Laybourne  v.  Bray  (Tex. 
client  may  make  with  the  adverse  Civ.  App.),  190  S.  W.  1159, 
party:    Snow     v.     Beard,     82     Ore. 
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retained  as  a  reasonable  attorney's  fee  with  the  client's  consent, 

it  was  held  that  the  question  of  amount  due  was  for  the  jury.^® 

§  2867.  Attorney's  lien.*^ — Attorneys  have  no  lien  on 
judgments  recovered  for  the  state.**  An  attorney's  lien  may  be 
waived  and  where  an  attorney  permits  his  client  to  purchase 
property  and  the  court  confirms  the  sale  and  approves  the  deed  to 

the  client  without  objection,  the  Hen  is  waived  and  does  not  fol- 
low the  land.** 

2»Bosson  V.  Brash   (Ihd.),  114  N.  torney   has    a    lien    against   all    the 

E.  6;  Ryan  v.  Bullion,  100  Nebr.  705,  world     on     the    amount    recovered, 

161  N.  W.   167;  Layboume  v.  Bray  though  the  cause  of  action  may  be 

(Tex.  Civ.  App.),  190  S.  W.  1159.     .  settled  by  the  client  himself  at  any 

2T  Where  a  fund  is  recovered  by  the  time ;  Knipe  v.  Wheelehan,  160  N.  Y. 
efforts  of  an  attorney,  he  is  entitled  S.  1012;  Prichard  v.  Fulmer,  22  N. 
to  a  "charging  lien"  or  right  to  re-  Mex.  134,  159  Pac.  39,  Contra:  Levy 
cover  fees  from  such  fund:  Prichard  v.  Public  Service  R.  Co.  (N.  J.  Sup.), 
v.  Fulmer.  22  N.  Mex.  134,  159  Pac.  98  Atl.  847.  There  is  no  ground  on 
39;  Snow  v.  Beard,  82  Ore.  518,  162  which  the  attorney  may  be  permitted 
Pac  258.  Under  the  Utah  code,  an  at-  to  continue  the  suit  to  protect  his 
torney  has  a  lien  on  a  cause  of  action,  lien  for  fees  due,  where  the  precise 
not  from  the  time  when  employed,  nature  of  the  retainer  and  contingent 
but  "from  the  commencement  of  an  fee  are  not  disclosed,  and  there  is 
action":  Broadbent  v.  Denver  &c.  R.  no  allegation  of  fraud  in  a  settle- 
Co.,  48  Utah  598,  160  Pac.  1185.  An  ment  by  the  client,  though  made  with- 
attorney  had  right  at  common  law  to  out  the  attorney's  knowledge  or  con- 
"general"  or  "retaining  lien,"  attach-  sent:  Knipe  v.  Wheelehan,  160  N.  Y. 
ing  to  all  papers,  documents,  and  S.  .1012.  But  see  Nelson  v.  Berkner 
money  which  came  into  his  hands  pro-  (Minn.),  167  N.  W.  423. 
fessionally,  by  which  he  was  entitled  ^8  State  v.  National  Surety  Co.,  29 
to  retain  possession  till  the  money  Idaho  670,  161  Pac.  1026.  The  attor- 
due  him  for  services  was  paid :  Prich-  ncys  for  an  administratrix  have  no 
ard  V.  Fulmer,  22  N.  Mex.  134,  159  lien  upon  assets  belonging  to  the  es- 
Pac.  39.  Act  May  6,  1915,  relating  to  tate  to  satisfy  claimis  for  services 
the  lien  of  fees  of  attorneys  at  law,  is  rendered  administratrix  in  connection 
not  retrospective,  and  does  not  apply  with  administration  of  estate:  In  re 
to  causes  begun  before  its  passage:  O'Connor's  Estate,  162  N.  Y.  S.  957. 
Smyth  V.  Goebel,  63  Pa.  Super..  Ct  Under  Judiciary  Law,  §  475,  which 
585.  Where  an  attorney  has  a  charg-  creates  attorney's  lien,  an  attorney  re- 
ing  lien  he  has  the  right  to  have  the  tained  by  administratrices  held  with- 
conrt  interfere  to  prevent  payment  by  out  lien  on  their  distributive  shares 
the  judgment  debtor:  Prichard  v.  Ful-  in  the  estate:  In  re  Rabell,  175  App. 
mer,  22  N.  Mex.  134.  159  Pac.  39.  Ir-  Div.  345,  162  N.  Y.  S.  218. 
respective  of  statute,  an  attbrncy  for  ^  Prichard  v.  Fulmer,  22  N.  Mex. 
defendant,  against  whom  a  complaint  134,  159  Pac.  39.  Stockholder  of  cor- 
was  dismissed,  with  costs,  taxed  poration  held  to  have  waived  his 
against  plaintiff  and  which  attorney  right  to  a  lien  where  he  stipulated  for 
had  not  been  paid  for  his  services,  appointment  of  trustee  to  collect  its 
had  a  lien  upon  such  costs,  deposited  assets,  without  reserving  his  lien  as 
with  clerk  of  court,  and,  as  against  attorney,  for  collecting  claim  given 
any  third  party,  a  clear  right  to  such  by  Rem.  &  Bal.  Code,  §  136 ;  Jensen 
costs:  Fliashnick  v.  Burke,  176  App.  v.  Kohler,  93  Wash.  8,  159  Pac  97a 
Div.  367,  162  N.  Y.  S.  867.    The  at-  .         '             . 
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§  2870.    Auctioneers — ^Definition  and  description.— There 

is  some  question  as  to  whether  or  not  an  auctioneer  acts  in  a  fidu- 
ciar}'  capacity.  Some  of  the  cases  hold  that  he  does/  while 
others  take  a  contrary  view.*  Municipalities  have  no  power  to 
license  auctioneers,  unless  such  power  is  conferred  by  law,  as 
such  power  is  not  one  of  the  incidents  of  municipal  corporations.* 
The  tax  must  be  reasonable.* 


§  2874.  Conduct  of  sale— Chilling  bids— PuflBng  and  by- 
bidding. — By-bidding  is  illegal  and  the  seller  can  not  hold  a 
purchaser  where  the  price  has  been  run  up  by  such  means,  when 
the  owner  does  not  announce  his  intention  to  bid." 

§  2875.    When  contract  is  made — ^Acceptance  of  bid. — In 

an  auction  sale,  an  offer  made  without  notice  of  reservation,  does 
not  enable  the  highest  bidder  to  complete  a  contract,  specifically 
enforceable  by  him,  by  his  mere  announcement  of  his  bid,  where 
his  bid  is  rejected,  or  the  bid  raised  even  by  an  agent  of  the 
owner.  Acceptance  of  the  bid  is  necessary  to  make  a  binding 
contract.' 

§  2877.  Rights,  liabilities,  and  remedies  of  buyer  and 
seller. — The  seller  may  at  any  time  before  actual  sale  with- 
draw the  article  to  be  sold  from  the  sale  and  where  property  is 
offered  and  a  high  bid  made,  the  bidder  can  not  enforce  a  sale 

1  In  re  Lord,  Fed.  Cas.  No.  8501 ;  Fowler,  32  Minn.  364,  20  N.  W.  361. 
Jones  V.  Russell,  44  Ga.  460.  *  Wiggins  v.  Chicago,  68  111.  372; 

2  Georgia  R.  G).  v.  Cubbedge,  Caldwell  v.  Lincoln,  19  Nebr.  569,  27 
Hazelhurst  &  Co..  75  Ga.  321 ;  Gib-  N.  W.  647 ;  Margolies  v.  Atlantic 
son  V.  Gorman,  44  N.  J.  L.  325.  Un-  City,  (iJ  N.  J.  L.  82,  50  Atl.  367. 

der  the  police  power  an  auctioneer,  **  Freeman  v.  Poole,  37  R.  L  489, 

as  a  condition  to  the  exercise  of  his  93  Atl.  786,  Ann.  Cas.  1918A,  841,  and 

calling,  may  be  required  to  take  out  note. 

a  license :  People  v.  Grant,  126  N.  Y.  •  Freeman  v.  Poole,  ^I  R.  I.  489, 

473,  27   N.   E.  964 ;    Pbrt  Jervis   v.  93  Atl.  786,  L.  R.  A.  1917A,  63,  Ann. 

Close,  53  Hun.  634,  6  N.  Y.  S.  211;  Cas.    1918A,    841,    reviewing    many 

Buffalo  V.  Marion,  13  Misc.  639,  34  N.  cases  both  in  opinion  and  note.   See 

Y.  S.  945.  also  United  States  v.  Meyer,  VI  App. 

» Fowle  V.  Alexandria,  3  Pet.  (U.  (D,  G.)  282. 
S.)  398,  7  L,  ed.  719;  Mankato  v. 
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until  his  bid  has  been  accepted,  even  though  the  property  is  bid 
in  by  and  the  property  knocked  down  to  a  by-bidder/  There 
can  be  no  dispute  that  where  the  vendor  acts  in  a  representative 
capacity  he  can  not  be  bound  by  an  unauthorized  statement  of  the 
auctioneer.®  But  it  is  obvious  that  the  auctioneer  may  bind  him- 
self by  a  personal  warranty.*  The  purchaser  at  an  auction  sale 
can  not  complain  of  want  of  authority  on  the  part  of  the  auc- 
tioneer where  the  latter's  acts  are  ratified  by  the  owner,  and  such 
ratification  will  be  presumed  where  the  owner  institutes  an  action 
for  the  money  agreed  to  be  paid  by  the  purchaser.*® 

^Tillman  v.  Dunrnan,  114  Ga.  406,  642;  The  Monte  AUegre,  9  Wheat.  (U. 

40  S.  E.  244,  88  Am.  St  28.  57  L.  S.)  616,  6  L.  ed,  174;  Layton  v.  Hen- 

R.  A.  784n;   Freeman  v.   Poole,   Zl  nen,  3  La.  Ann.  1  and  cases  cited  in 

R.  I.  489,   93   Atl.   786,    Ann.    Cas.  note  in  Ann.  Cas.  1915C,  581. 

1918A,  841,  and  note.    See  also  Scales  *  Blood  v.  French,  9  Gray  (Mass.) 

V.  Chambers,  113  Ga.  920,  39  S.  E.  197.    See  also  The  Monte  Allegre,  9 

396;  United  States  v.  Meyer,  Zl  App.  Wheat.  (U.  S.)  645,  6  L.  ed.  174. 

Cas.  (D.  C.)  282.    In  the  absence  of  » Dent  v.  McGrath,  3  Bush   (Ky.) 

express  authority  the  general  rule  is  174;   Ruben  v.  Lewis,  20  Misc.  583, 

that  an  auctioneer  has  no  power  to  46  N.  Y.  S.  426;  Somers  v.  O'Dono- 

warrant  the  goods  he  offers  at  auc-  hue,  9  N.  S.  C.  P.  208. 

tion  so  as  to  bind  the  vendor:  Payne  *<* Steen  v.  Neva  (N.  Dak.),  163  N. 

V.  Leconfield,  51  L.  J.  Q.  B.  (Eng.)  W.  272. 
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BANK  AND  OTHER  CORPORATION  OFFICERS  AS  AGENTS 

§  2886.  Relation  of  officers  to  corporation  and  to  one  an- 
other— Dealing  with  corporation. — ^A  national  bank  exam- 
iner who  examines  a  bank  is  not  an  officer  or  agent  of  such 
bank/ 

§  2887.    General  rules  as  to  authority  to  bind  corporation.' 

— No  officer  of  a  bank  has  authority  to  bind  the  bank  as  surety 
for  the  debt  or  obligation  of  another.* 

§  2888.  Directors. — It  was  held  that  a  nonresident  di- 
rector of  a  national  bank  who  did  not  have  actual  knowledge  of 
an  unlawful  manipulation  of  the  funds  of  the  bank,  which  re- 
sulted in  loss  to  the  bank,  and  who  did  not  assent  to  or  connive 
at  such  unlawful  manipulation,  can  not  be  placed  in  the  same 
class  or  category  with  resident  directors  who  knew  of  and  as- 
sented to  and  connived  at  such  unlawful  acts.*  Where  a  director 
of  a  bank  does  not  participate  in  the  wrongful  act  he  is  not  liable 
for  the  misconduct  of  other  directors,  nor  is  he  liable  for  mere 
"omission  to  watch  and  restrain  them  from  wrongdoing,  pro- 
vided such  director  has  no  wrong  intention  in  such  omission  and 
has  no  knowledge  of  their  wrongful  acts."  Where  the  directors  of 
an  insurance  company  did  not  disclose  the  facts  to  the  stockhold- 
ers and  undertook  to  transfer  the  contracts  and  assets  of  the  cor- 
poration to  another  by  transferring  the  capital  stock  and  re- 
ceived ten  times  its  par  value  for  their  own  stock  while  buying 

1  Doerstler  v.  First  Nat.  Bank,  82  Shoe  Co.,  19  Ga.  App.  177,  91  S.  E. 
Ore.  92,  161  Pac.  386.  251. 

2  The  bank  was  estopped  to  deny  *Wallach  v.  Billings,  195  III  App. 
the  authority  of  its  cashier  to  make  605,  619. 

the  agreement,  where  he,  having  great  ^  Wallach  v.  Billings.  195  III.  App. 

inherent  powers  to  transact  usual  bank  605,  619.  A  director  was  held  entitled 

business,  obtained  a  note,  by  fraud,  to  contribution  from  his  codirectors 

agreeing  to  deliver  therefor  corpora-  where  he  was  held  liable  for  losses 

tion  stock,  which  he  failed  to  do,  and  sustained  by  the  bank  while  holding 

secured  renewals  without  other  con-  office  as  director,  on  the  ground  that 

sideration :  First  Nat.  Bank  v.  Wich  he  failed  to  perform  his  duties  as  di- 

(Colo.).  160  Pac.  1036.  rector:   Wallach  v.  Billings,   195  lU. 

3  Bank   of    Omega   v.    Wingo    &c.  App.  605,  619, 

484 


4  Ell.  Cont.] 


CORPORATE   OFFICERS 


[§  2895 


in  and  transferring  that  of  the  other  stockholders  at  little  more 
than  par  value,  they  were  held  liable  to  the  stockholders  for  the 
difference  between  the  amount  paid  them  and  what  they  might 
have  received  had  they  known  the  facts. * 

§2889.  President — Manager. — Where  the  president  of  a 
national  bank  represented  that  he  could  make  call  loans  for  the 
benefit  of  a  depositor  and  the  depositor  understood  that  he  was 
acting  for  the  bank,  the  bank  was  held  liable  for  his  appropria- 
tion of  the  depositor's  funds/ 

§  2893.  The  cashier.— Unless  he  has  special  authority,  the 
cashier  of  a  bank  can  not  obligate  his  bank  for  a  loan  made  to 
him  individually.®  The  general  law  of  agency  applies  between  a 
cashier  of  a  bank  and  his  employer  and  third  persons,  and  where 
one  deals  with  a  cashier  individually,  such  person  is  put  on  notice 
that  the  cashier  is  not  acting  for  the  bank.® 

§  2895.  Other  officers  and  agents — Miscellaneous. — An 
agent  of  an  investment  company,  which  was  engaged  in  selling 
the  capital  stock  of  a  trust  company,  was  an  agent  of  both  com- 
panies.*^ The  stockholders  of  a  national  bank  have  the  power  to 
create  a  pension  fund  for  the  benefit  of  the  officers  and  em- 
ployes.^* 


^  Dawson  v.  National  Life  Ins.  Co., 
176  Iowa  362,  157  N.  W.  929,  L.  R.  A. 
1916E;  878. 

^Docrstler  v.  First  Nat  Bank,  82 
Ore.  92,  161  Pac  386. 

« First  Nat.  Bank  v.  Clark  Nat 
Bank  (W.  Va.),  90  S.  E.  534.  Sec 
also  Haines  v.  First  Nat  Bank 
(Ore).  172  Pac.  505. 

»  Ohio  Valley  Banking  &  Trust  Co. 
V.  Citizens  Nat.  Bank,  173  Ky.  640, 


191  S.  W.  433.  See  as  to  when  bank 
is  estopped  to  deny  that  cashier  acted 
for  it:  Wallace  v.  First  Nat  Bank 
(Nebr.),  167  N.  W.  416. 

^^  Crawford  v.  Davis  (Tex.  Civ. 
App.),  183  S.  W.  436;  Sweeney  v. 
Davis  (Tex.  Civ.  App.),  188  S.  W. 
438. 

11  Heinz  v.  National  Bank  of  Com- 
merce in  St  Louis,  237  Fed.  942,  150 
C.  C.  A.  592. 
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FACTORS   AND   BROKERS 

§  2900,  Factors  and  brokers — Definition  and  distinction. 
— One  is  an  agent  and  not  a  broker  where  he  is  empowered  to 
examine  property  and  determine  whether  or  not  other  property 
should  be  traded  for  the  property  to  be  examined  and  where  he 
is  not  employed  to  bring  the  parties  together/ 

§  2901.  Authority — How  conferred.*— Under  statutes  in 
effect  in  many  of  the  states  an  oral  contract  to  pay  a  commission 
for  the  sale  or  exchange  of  real  estate  is  void.' 

§  2902.  Extent  of  authority — Usage. — A  mere  appoint- 
ment of  one  as  an  agent  to  sell  property  does  not  authorize  the 
agent  to  execute  a  contract  of  sale.* 

1  Huss  V.  Ford,  197  111.  App.  199.  made  for  cash,  but  if  the  owner  fixes 
See  also  for  distinction  between  fac-  the  amounts  and  times  of  payment 
tor  and  broker:  Turner  v.  Crump-  the  agent  must  make  his  sale  in  con- 
ton,  21  N.  Dak.  294,  130  N.  W.  937,  f ormity  therewitTi :  Mitchell  v.  Hagge 
Ann.  Cas,  1913C.  lOlSn.  (Iowa),   160  N.  W.  287.     An  agent 

'  Letter  from  broker  offering  to  sell  for  the  sale  of  land  has  no  implied 

stock  and  answer  of  banker  agreeing  authority  to  so  agree  to  furnish  an 

to    pay    compensation    if    sale    was  abstract  of  title:  Mitchell  v.  Hagge 

brought   about*  held   to   constitute   a  (Iowa),  160  N.  W.  287.    Letters  and 

contract :  C.  C.  Tones  Inv.  Co.  v.  Low-  telegrams  containing  real  estate  bro- 

rey,  99  Kans.  87,  160  Pac.  999.  ker's  contract  constitute  "some  note 

'  Godefroy  v.  Hupp,  93  Wash.  371,  or  memorandum  thereof  in  writing 

160  Pac.   1056 ;  Cram  v.  McNeil,  32  subscribed  by  the  party  to  be  charged 

Cal.  App.  101,  162  Pac.  140;   Paul  v.  therewith":  Fritsch  v.  Hess   (Utah). 

Graham,  193  Mien.  447,   160  N.  W.  162  Pac  70.    A  broker  is  not  entitled 

616;    In   re   Brockway's    Estate,    100  to  a  commission  from  the  seller  for 

Nebr.  281,  159  N.  W.  421 ;  Fritsch  v.  producing  a  purchaser  unless  he  is 

Hess   (Utah),  162  Pac.  70.    See  also  employed  to  do  so  or  the  seller  agrees 

Lowe  V.  Mohler,  56  Ind.  App.  593,  105  to  pay  a  commission :  Brudisaler  v. 

N.  E.  933 ;  Waddle  v.  Smith,  58  Ind.  Schlegel,   162   N.   Y.    S.    246.     The 

App.  3lS7f  108  N.  E.  537,  Pierson  v.  broker   was   not  entitled   to   a  com- 

Donham,   55   Ind.   App.  636,    104   N.  mission  where  he  subsequently  pro- 

E.  606.    An  oral  contract  made  by  duced  a  buyer  for  the  other  property 

brokers  whereby  one  secures  the  co-  where  he  was  employed  by  defendant 

operation  of  another  to  sell  realty,  is  to  sell  either  of  two  properties,  and 

valid,  Civil  Code,  §  1624,  subdiv.  6,  sold  one  and  received  his  commission : 

applying     only     to     contracts     with  Bruchsaler  v.  Schlegel,  162  N.  Y.  S. 

owner:    Sellers  v.  Solway  Land  Co.,  246. 

31  Cal.  App.  259,  160  Pac.  175.  Where  *  Thompson  v.  Sdioll,  32  Cat  App. 

an  agent  is  authorized  to   sell  land,  4,  161  Pac  1006. 
it  is  presumed  that  the  sale  is  to  be 
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§  2903.  Implied  and  particular  authority  of  factors. — A 
factor  may  maintain  a  suit  in  replevin  in  his  own  name  for  con- 
version of  his  principars'goods.**  Where  the  principal  ratifies  his 
factor's  acts  with  full  knowledge  of  his  departure  from  instruc- 
tions, he  can  not  recover  damages  resulting  from  said  acts.' 

§  2904.  Implied  and  particular  authority  of  brokers. — It 
is  held  that  a  contract  may  be  implied  that  the  owner  agreed  to 
pay  the  broker  a  commission  for  negotiating  a  sale  of  the  owner's 
real  estate  where  the  real  estate  broker  effected  a  sale  of  the 
owner's  property  to  another.' 

§  2905.  Relation  between  principal  and  factor  or  broker 
— General  obligations  of  factors  and  brokers  to  principal. — 
Having  shown  bad  faith,  a  broker,  having  informed  his  principal 
that  he  could  get  $500  for  the  land  and  having  withheld  the  fact 
that  he  had  an  offer  of  $750,  was  precluded  from  any  recovery 
on  the  principal's  refusal  to  consummate  the  sale  on  learning  the 
facts.*   Where  a  broker  attempts  to  serve  both  parties  without 

'  Nacogdoches  Compress  Co.  v.  Hay-  him  that  he  will  look  to  him  for  in- 
ter (Tex.  Civ.  App.),  188  S.  W.  50(5.  demnity:  Louisville  Tobacco  Ware- 
The  consignors  were  not  bound  by  house  Co.  v.  Lee,  172  Ky.  171,  189  S. 
estoppel  by  the  pledges  for  the  fac-  W.  16.  Where  specific  authority  is 
tors'  debts  accompanied  by  neither  not  given  a  commission  merchant, 
actual  nor  s3rmbolicai  delivery,  where  employed  by  another  to  market  fruit, 
the  consignors  of  cotton  to  a  firm  of  he  has  no  power  to  employ  subagents 
factors  did  not  participate  in  an  ar-  at  principal's  expense:  Sherwood 
rangement  whereby  the  firm  stored  Bros,  v,  Seattle  Fruit  &  Produce 
the  cotton  in  a  warehouse,  taking  Auction  Co.,  93  Wash.  544,  161  Pac. 
blanket  warehouse  receipts  which  it  371.  And  a  commission  merchant 
pledged  for  loans  in  accordance  with  could  not  charge  principal  with  com- 
a  custom  of  the  vicinity:  Interstate  missions  paid  subagents  and  had  to 
Banking  &  Trust  Co.  v.  Brown,  235  refund  such  commissions,  though 
Fed.  32,  148  C.  C.  A.  526.  The  Uni-  larger  than  commissions  it  received : 
form  Warehousing  Act  of  Tennessee  Sherwood  Bros.  v.  Seattle  Fruit  & 
which  gives  the  right  effectively  to  Produce  Auction  Co.,  93  Wash.  544, 
pledge  the  consignor's  interest,  which  161  Pac.  371. 

did  not  formerly  belong  to  them,  will        ^  Goldstein  v.  Setka,  195  111.  App. 

be  strictly  construed :  Interstate  Bank-  584. 

ing  &  Trust  Co.  v.  Brown,  235  Fed.        *  Bennett  v.   Thompson,    126   Ark. 

^2,  148  C.  C.  A.  526.  61,  189  S.  W.  363,  L.  R.  A.  1917B, 

•Louisville     Tobacco     Warehouse  919n.     Where  broker  sells  his  prin- 

Co.  v.  Lee,  172  Ky.  171,  189  S.  W.  16.  cipal's  land  at  price  in  excess  of  that 

Where  the  principal  has  knowledge  agreed  on,    and    fraudulently   appro- 

of  his  factor  s  violation  of  his  orders  priates  the  difference  or  permits  oth- 

and  the  extent  of  his  loss,  and  de-  ers  to  do  so,  he  becomes  liable  for 

sires  to  hold    factor  responsible,  he  the  value  of  the  commissions:  Craig 

must  within    reasonable   time   there-  v.  Parsons,  22  N.  Mex.  293,  161  Pac. 

after  complain  to  factor  and  disaffirm  1117;  Ausley  v.  Cummings,  145  Ga. 

his  acts,  so  as  to  reasonably  apprise  750,  89  S.  £.  1071. 
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disclosing  the  fact  to.  his  principals  he  is  not  entitled  to  a  com- 
mission from  either.* 

§  2906.  Duties  and  obligations  of  brokers  and  factors  to 
principals. — Upon  receipt  of  a  stop  loss  order,  a  broker  must 
sell  at  the  price  fixed,  if  he  can  do  so,  or  at  whatever  price  it  is 
possible  to  get  thereafter.'®  A  contract  is  valid  where  an  owner 
gives  a  broker  authority  to  sell  the  land  within  a  certain  time 
with  the  option  of  purchasing  it  himself.^* 

§  2907.  Rights  and  remedies  of  broker  as  against  principal 
— Compensation — Real  estate  brokers.** — It  has  also  been 
held  that  where  an  owner  gives  a  broker  an  exclusive  right  to 
sell  land,  he  does  not  thereby  deprive  himself  of  a  right  to^seli 

•  Keebler  v.  Devine,   197  III.  App.  ing  procured   prospective  lessees  on 

353;  Cichon  v.  Gartner,  197  IlL  App.  acceptable  terms,  was  entitled  to  re- 

394.  cover  full  commission:     Merwin    v. 

10  Policastro  v.  Sprague,  175  App.  Shaffner,  31  Cal.  App.  374,  160  Pac. 
Div.  417,  161  N.  Y.  S.  912.  Where  684.  Without  specific  agreement  for 
the  factor's  failure  or  refusal  to  obey  such  compensation  a  broker  can  not 
instructions  results  in  loss  to  the  prin-  have  double  commission  for  n^otia- 
cipal,  he  is  liable  to  the  principal  for  ting  sale,  getting  surrender  oi  the 
the  resulting  damages :  Louisville  To-  contract  therefor,  and  negotiating  a 
bacco  Warehouse  Co.  v.  Lee,  172  Ky,  new  sale:  Forrer  v.  John  Davis  & 
171,  189  S.  W.  16.  Co..    92   Wash.   452,    159    Pac   696. 

11  Burt  v.  Stringfellow,  48  Utah  Where  the  principal  does  not  have 
330,  159  Pac  527.  A  commission  mer-  knowledge  that  the  agent  is  acting 
chant  is  bound  by  the  rule  requiring  for  the  other  party  to  the  contract 
open  disclosure  and  full  accounting  and  is  receiving  a  commission  for  his 
of  an  agent:  Sherwood  Bros.  v.  Se-  services  from  such  other  party  and 
attle  Fruit  and  Produce  Auction  Co.,  does  not  consent  thereto,  he  is  not 
93  Wash.  544,  161  Pac.  371.  liable  to  pay  a  commission :  Tones  v. 

"Where  the  contract  appointing  Veeck,  197  111.  App.  119;  Huss  v. 
an  agent  to  procure  a  loan  contem-  Ford,  197  III.  App.  199.  A  cattle 
plates  that  agent  expend  time  and  broker,  who  effected  a  sale  for  a  less 
money  to  carry  it  out,  and  the  agent  sum  than  the  list  price,  is  entitled  to 
expends  time  and  money  in  its  per-  recover  reasonable  compensation  for 
formance,  it  is  irrevocable  by  prin-  his  services:  Shaller  v.  Johnson-Mc- 
cipal,  except  on  burden  of  respond-  Quiddy  Cattle  Co.  (Tex.  Civ.  App.), 
ing  for  damages  suflfered  by  agent:  189  S.  W.  553.  Where  one  has  an 
Deming  Inv.  Co.  v.  Christensen  undisclosed  interest  in  the  purchase  of 
(Okla.),  159  Pac.  663.  The  plaintiff  real  estate  he  is  not  entitled  to  a  corn- 
was  entitled  to  his  commission  where  mission  on  its  sale  to  himself  and  as- 
he  obtained  for  defendant  a  contract  sociates:  Sterling  Engineering  &c 
for  manufacture  of  cartridges,  al-  Co.  v.  Miller,  iSi  Wis.  1%  159  N. 
though  contract  was  not  carried  out  W.  732.  Although  the  purchaser 
because  of  defendant's  refusal  to  afterward  refuses  to  perform,  an 
comply  with  conditions  precedent:  agent  to  procure  a  purchaser  of  land 
Fuller  V.  Bradley  Contracting  Co.,  is  presumed  to  have  earned  his  com- 
98  Misc.  382,  162  N.  Y.  S.  673.  Where  mission  when  he  procures  a  pur- 
defendant  employed  plaintiff  to  lease  chaser  who  makes  a  written  contract 
her  realty,  agreeing  to  pay  a  commis-  of  purchase:  Pratt  v.  Irwin  (Mo. 
sion  and  she  refused  to  lease  at  all,  App.),  189  S.  W.  398.  Agent  held  en- 
and  to  pay  commission,  plaintiff,  hav-  titled  to  commissions  if  he  could  show 
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it.'*  The  one  who  secured  the  business  is  entitled  to  the  commis- 
sion, though  the  other  solicited  the  business  first  and  did  not 
abandon  the  quest,  where  two  brokers  competed  to  secure  the 
same  customer  for  the  same  principal.^*  It  was  held  in  a  recent 
case  in  Oklahoma  that  a  lien  was  created  against  the  real  estate 
for  the  agent's  commission,  though  the  contract  was  not  re- 
corded, where  it  provided  that  the  agent  should  procure  a  loan 
and  that  the  employer  would  mortgage  and  pledge  certain  real 
estate  to  secure  the  agent's  commission." 

§  2908.     Obligation  of  principal  to  factor — Lien  of  factor. 

— Unless  there  is  a  contrary  agreement  the  consigned  goods  con- 
stitute the  primary  fund  to  which  the  factor  must  look  for  re- 
imbursement" 

§  2909.  Liability  of  principal  to  third  parties. — An  owner 
of  land  is  not  liable  to  a  purchaser  to  whom  the  broker  conveyed 
for  the  latter's  fraud,  where  he  gave  it  to  a  broker  for  sale  and 
afterward  conveyed  to  the  broker  on  payment  of  the  price.*^ 

§  2910.  Rights  and  remedies  of  factors  against  third  par- 
tics. — Where  brokers  sell  bonds  and  retain  them  as  security 
for  the  purchase-price  and  pledge  them  for  their  own  debts,  they 

that  the  party  he  procured  was  ready  showing  good  title  were  tendered  in 

and  able  to  close  deal  before  date  a  suit  for  commission  for  procuring 

specified  by  contract,  or  that  his  prin-  assignments   of   leases,   where   client 

dpal's  action  prevented  its  consumma-  wrongfully  refused  to  accept  assign- 

tion,  where  he  negotiated  a  contract  ments:    Rawlings   v.   Ufer    (Okla.)> 

for  exchange  of  realty :  Gaut  v.  Dun-  161  Pac,  183. 

lap  (Tex.  Civ.  App.),  188  S.  W.  1020.  i»  Mitchell  v.  Hagge  (Iowa),  160  N. 

The  broker  was  not  entitled  to  a  com-  W.  287. 

mission    where    his    commission    de-  i*  Esterly-Hoppin  Co.  v.  Burns,  135 

pended  on  his  closing  sale  within  15  Minn.  1,  159  N.  W.  1069. 

days,  and   the  abstractor  could   not  ^^  Deling  Inv.  Co.  v.  Christensen 

complete  abstracts,     and     the  owner  (Okla.),  159  Pac.  663. 

thereafter  refused  to  sell  to  the  pros-  "  Newburger-Morris    Co.    v.    Tal- 

pective  purchaser :  Joseph  Espalla,  Jr.,  cott,  219  N.  Y.  505,  114  N.  E.  846. 

&  Co.  V.  Warren,  197  Ala.  601,  7Z  So.  Where  the  principal  consigned  goods 

23.    Compare  also  Paulson  v.  Reeds  to  a  factor    for    sale    he    was    held 

(M.  Dak.),  167  N.  W.  371;  Philips  &  chargeable  with  expenses  incurred  by 

Co.  V.  Newoc  Co.  (Wash.),  172  Pac.  him   in   employing   counsel   and   de- 

355.    It  was  held  that  the  broker's  right  tectives  when  informed  that  principal 

to  a  commission  was  not  necessarily  was  secretly  removing  merchandise  to 

dependent  on  a  conve3rance  actually  escape  his    lien:    Newburger-Morris 

being  made  under  a  contract  to  pay  a  Co.  v.  Talcott,  219  N.  Y.  505,  114  N. 

commission   on   completion   of   sale :  E.  846. 

Leonard  v.  Kendall  (Tex.  Civ.  App.),  "  Nupen  v.  Pearce,  235  Fed..  497, 

190  S.  W.  786.    A  broker  is  not  re-  149  C.  C.  A.  43. 

quired  to  prove  that  proper  abstracts 
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are  guilty  of  conversion  and  the  liability  of  the  purchaser  is  re- 
leased." 

§  2911.  Rights  and  remedies  of  principal  as  to  third  par- 
tics. — Where  an  agent  who  had  authority  to  buy  and  resell 
land  fraudulently  concealed  the  actual  purchase-price  from  his 
principal  and,  for  the  purpose  of  effectuating  the  fraud,  had  an 
interest  conveyed  to  third  parties,  who,  with  the  knowledge  of 
the  fraud,  disposed  of  their  interest  to  a  purchaser  for  value, 
such  third  parties  are  liable  to  the  principal/" 

18  In  re  Sterling's  Estate,  254  Pa.    89  S.  E.  1071 ;  Craig  v.  Parsons,  22 
155,  98  Atl.  771.  N.  Mex.  293,  161  Pac  1117. 

1^  Ausley  v.  Cummings,  145  Ga.  750, . 
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CHAPTER  LXIV 

TRAVELING   SALESMEN   AS   AGENTS 

§2916.  Duties  and  powers  of  traveling  salesmen  gen- 
erally— No  power  to  receive  payment, — Where  a  traveling 
salesman  takes  orders  for  future  delivery,  a  payment  made  to 
him  is  not  valid  as  against  the  principal.  But  the  general  rule  is 
that  an  agent  who  has  possession  of  goods  has  an  implied  author- 
ity to  receive  payment  therefor  when  sold  by  him.*  An  agent  is 
not  authorized  subsequently  to  collect  the  price  in  the  name  of  the 
principal  where  he  is  employed  to  make  sales  on  credit,  and  the 
burden  is  on  the  purchaser  to  show  that  the  agent  had  authority 
to  make  collection.* 

^Simmons   Motor   Co.  v.   Dudley,  possession  of  the  bill  or  account  for 

196  III  App.  329;  Brown  v.  Aitken,  the    goods:     Woodworth    v.    School 

90  Vt.  569.  99  Atl.  265.  Dist.    No.    2,     Stevens    County,    92 

2  Woodworth  v.  School  Dist.  No.  2.  Wash.    456,    159   Pac.   757.    And   an 

Stevens  County,  92  Wash.  456,   159  agent  has  no  implied  authority  to  ac- 

Pac  757.    The  purchaser  is  not  au-  cept  payment  in  anything  but  money: 

thorized    to    make    payment    to    the  tJnited  States  Nat.  Bank  v.  Shupak 

agent  by  the  fact  that  the  latter  has  (Mont.),  172  Pac.  324. 
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CHAPTER  LXV 

EVIDENCE   IN    AGENCY   CASES 

§  2925.  Agency  or  authority — ^Question  of  law  or  fact- 
Burden  of  proof. — Recovery  by  plaintiff  against  the  defend- 
ant could  be  predicated  only  on  the  theory  either  of  false  repre- 
sentations or  breach  of  warranty  of  agency  where  defendant,  in 
ordering  a  dresser  from  plaintiff,  notified  plaintiff  that  defendant 
was  purchasing  for  a  third  party.^  The  principal  is  bound  where 
an  agent  signed  his  own  name  as  salesman  if  he  is  authorized  to 
make  sales  and  to  sign  a  contract  for  the  principal*  It  was  not 
within  the  apparent  scope  of  authority  of  the  agent  of  the  seller 
as  a  matter  of  law  to  warrant  the  car,  where  the  manufacturer 
of  automobiles  warranted  them  and  the  order  from  the  purchaser 
on  the  seller's  order  blank  states  that  the  seller  does  not  warrant 
the  cars  further  than  to  assist  in  securing  adjustments.* 

§  2926.  Authority  of  agent — How  proved — ^Parol  evi- 
dence— Seal. — Where  the  agent's  authority  is  not  reduced  to 

writing,  the  agent  is  competent  to  testify  as  to  the  extent  thereof.* 

« 

1  Pocock  V.  Re3molds,  162  N.  Y.  S.  contract,  it  is  not  incumbent  on  him 

978.  to  show  that  the  agent  had  no  author- 

'  Happ  Bros.  Co.  v.  Hunter  Mfg.  ity  to  act  for  a  principal,  that  being 

&  Commission  Co.,   145  Ga.  836,  90  a  matter  of  defense  and  the  burden 

S.  £.  61.  of  establishing  it  rests  on  the  agent: 

« Crist   V.   Turner,    175   App.   Div.  Reed  v.  Bronson,  196  IlL  App.  518. 

664,  161  N.  Y.  S.  856u    A  person  deal-  Where  there  is  a  conflict  in  evidence 

ing  with  an  agent  must  take  notice  of  as  to  actual  authority  of  agent,  it  is  a 

his   authority :    Toledo   Scale   Co.   v.  question  of  fact  for  the  jury  and  it  is 

Bailey  (W.  Va.),  90  S.  E.  345.  The  error  to  direct  a  verdict  if  the  case 

other  party  to  the  contract,  seeking  turns  on  that  point:    Doran  v.  First 

to  hold  a  third  parl^  liable  as  an  un-  Nat.  Bank,  22  N.  Mex.  236,  160  Pac 

disclosed  principal,  has  the  burden  of  770;  Simmons  Motor  Co.  v.  Dudley, 

proving  the  existence  of  the  agency,  196  IlL  App.  329;  United  States  Tire 

where  a  contract  is  made  with  one  in  Co.  of  New  York  v.  Kirk,  97  Kans 

his  own  name  and  apparently  on  his  531,  159  Pac,  392;  Herrman  v.  New 

own  responsibility:  Sutton  v.  Horner,  York  Edison  Co.,  175  App.  Div.  535, 

177  Iowa  620,  159  N.  W.  222 ;  Renick  162  N.  Y.  S.  145 ;  Sorenson  v.  Kribs, 

v.  Brooke  (Mo.  App.),  190  S.  W.  641;  82  Ore.  130,  161  Pac.  405;  Sanders  v. 

Pocock  v.  Reynolds,  162  N.  Y.  S.  978;  Elberta  Fruit  Co.   (Tex.  Civ.  App), 

Overton  v.  First  Texas  State  Ins.  Co.  190  S.  W.  817 ;  Oilman  Bros.  v.  Booth 

(Tex.   Civ.   App.),    189   S.   W.   514;  (Vt.),  99  Atl.  730;  Brown  v.  Aitken, 

Woodworth   v.   School   Dist.   No.  2,  90  Vt.  569.  99  Atl.  265;  Woodworth 

Stevens   County,   92  Wash.  456,   159  v.  School  Dist.  No.  2,  Stevens  County, 

Pac.  757.    But,  where  the  other  party  92  Wash.  456,  159  Pac.  757. 
seeks  to  hold  the  agent  liable  on  the        ^Roberts   v.   Williams    (Ala.),  1^ 
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The  adverse  party  may  show  the  extent  of  the  agency,  notwith- 
standing the  alleged  agent  denies  his  authority.* 

§  2927.  Evidence  of  agency — Circumstantial  evidence/ — 
The  doctrine  of  apparent  agency  does  not  apply  in  the  absence  of 
circumstances  known  to  the  party  dealing  with  an  agent  which 
tend  to  show  authority  in  the  agent  to  make  the  contract.^ 

§  2928.  Agency  inferred  from  relation  of  parties.® — It  will 
not  be  presumed  that  a  special  agent  has  authority  to  pay  his 
own  debts  with  his  principal's  goods.* 

§  2929.  Habit  and  course  of  dealing. — Where  one  nego- 
tiated a  loan  his  agency  to  collect  the  interest  and  principal  when 

So.  502 ;  Buttz  v.  Warren  Mach.  Co.,  authority  as  the  agent  appears  to  have 
55  Ind.  App.  347,  103  N.  £.  812.  The  by  reason  of  the  actual  authority 
alleged  agent  may  show  that  he  had  which  he  does  have:  Kissell  v.  Pitts- 
no  authority  to  do  the  act  in  ques-  gurgh,  Ft  W.  &  C.  R.  G).,  194  Mo. 
tion:  Roberts  v.  Williams  (Ala.),  73  App.  346,  188  S.  W.  1118.  The  di- 
So.  502.  rection  to  an  attorney  to  fill  in  the 
^Roberts  v.  Williams  (Ala.),  73  name  of  the  grantee  in  a  deed  must 
So.  502.  The  doctrine  of  apparent  be  executed  by  a  power  under  seal: 
authority  may  be  invoked  by  one  who  Macurda  v.  Fuller,  225  Mass.  341,  114 
has   been   misled   to    his    detriment,  N.  £.  366. 

where  one  is  held  out  by  the  alleged  ^  The  fact  of  agency  may  be  estab- 
principal  as  his  agent  or  possessing  lished  by  circumstantial  evidence: 
the  authority  assumed  by  him  within  Renick  v.  Brooke  (Mo.  App.)>  190  S. 
the  scope  of  the  principal's  business :  W.  641.  The  circumstance  that  plain- 
Roberts  v.  Williams  (Ala.),  73  So.  tiff  made  no  inquiry,  and  did  not  ask 
502.  The  application  of  the  rule  of  manager  if  he  was  acting  for  fruit 
ostensible  agency  is  dependent  on  the  company,  could  not  be  regarded  as 
conduct  or  words  of  the  principal,  conclusively  showing  want  of  any  con- 
and  where  he  has  given  otlier  persons  tract  to  sell  to  fruit  company  in  an 
reason  to  suppose  they  are  done  by  action  for  the  price  of  tomatoes  sold 
his  authority  he  will  be  bound  by  the  to  a  fruit  company  through  the  com- 
agent's  acts:  Wiley  B.  Allen  Co.  v.  pan/s  manager:  Sanders  v.  Elberta 
Wood.  32  CaL  App.  76,  162  Pac  121.  Fruit  Co.  (Tex.  Civ.  App.),  190  S.  W. 
Only  such  acts  as  are  incident  and  817. 

necessary  to  the  exercise  of  the  au-  ^  Overton  y.  First  Texas  State  Ins. 

thority  expressly  granted  are  implied  Co.  (Tex.  Civ.  App.),  189  S.  W.  514. 

as  bemg  within  Ws  authority:   First  ®The  mortgagors   are  justified   in 

Nat    Bank   v.    Schirmer,    134    Minn.  pa3ring  to  him,  as  agent,  money  due 

3S7,  159  N.  W.  800.     A  wood  boss  the  principal  as  interest  and  principal 

or    field   manager    of    lumber  com-  of  mortgages  when  the  principal  con- 

paoy    does    not    have    implied    au-  stitutes  one  his  agent  to  collect  rents 

thority    to    enter    into    a    contract  and  principal  and  interest  of  mort- 

for    cutting   of    timber    which  might  gages  and  the  agent  so  acts  for  a  pe- 

last    for   twenty   years   and    involve  riod    of    time:    Potter   v.    Sager,  98 

many    thousands    of    dollars:  Ches-  Misc.  25,  161  N.  Y.  S.  1088. 

som    V.    Richmond    Cedar    Works,  ®  Excel    Furniture    Co.    v.    Brock 

172  N.  Car.  32,  89  S.  E.  800.    The  ap-  (Ind.  App.),  114  N.  E.  701. 
parent  authority  of  an  agent  is  such 
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due  may  be  established  by  the  course  of  dealing  between  such 
person  and  the  mortgagees.^® 

§  2930.  Course  of  dealing — ^Acts  of  agent  in  other  trans- 
actions.— It  was  held  in  Illinois  that  the  fact  that  an  agent 
has  express  authority  to  collect  interest  on  a  note  is  not  sufficient 
to  show  authority  to  collect  the  principal.  ^^ 

§  2931.  Declarations  and  admissions  of  agent.^* — Where 
the  fact  of  agency  is  to  be  inferred  from  the  principal's  conduct, 
and  there  is  evidence  tending  to  show  the  agency,  the  acts  and 
declarations  of  the  agent  are  admissible." 

§  2933.  Notice  to  agent  as  notice  to  principal." — It  was 
held  in  a  recent  Iowa  case  that  the  principal  is  bound  by  the 
knowledge  of  the  agent,  even  though  it  was  acquired  before  the 
agency  commenced,  if  he  remembers  it  when  he  acts  for  the 
principal.  ^^  As  already  said,  the  agent's  knowledge  is  imputed 
to  the  principal,  it  being  presumed  that  he  will  acquaint  the  prin- 
cipal with  his  knowledge;  but  where  the  interests  of  the  agent 
and  his  principal  are  hostile  or  the  agent  is  trying  to  defraud  the 
principal,  it  will  not  be  presumed  that  the  agent  communicated 
his  knowledge  to  the  principal."  Knowledge  acquired  by  a  cor- 
poration's officers  or  agents,  while  not  acting  for  the  corporation, 

^^  Hamlin  v.   Nacc,  99  Kans.  286,  Kleiman  v.  Henry  Kupf cr  &  G>.,  176 

161  Pac.  655.  App.  Div.  253,  162  N.  Y.  S.  1083. 

11  Griffin  V.  Halbcrt,  196  111.  App.  "Roberts  v.  Williams  (Ala.),  7} 
601.  The  collection  by  an  agent  of  So,  502 ;  Lake  Grocery  Co.  v.  Chiostri, 
other  securities  is  not  sufficient  to  34  N.  Dak.  386,  158  N.  W.  998;  Ram- 
raise  an  implication  of  authority  in  say  v.  Harrison,  119  Va.  682,  89  S. 
tlie  agent  to  receive  payment  of  an-  E.  977;  Studebaker  Corp.  of  America 
other  debt :  Griffin  v.  Halbert,  196  v.  Hanson,  24  Wyo.  222,  157  Pac  582, 
111.  App.  601.  160  Pac.  ^^,  Ann.  Cas.  1917E,  557. 

12  The  agent's  authority  can  not  be  i*  The  agent's  knowledge  will  be 
established  by  his  acts  and  declara-  imputed  to  principal,  and  where  agent 
tion :  Baker  v.  Armour  Fertilizer  acts  with  such  knowledge  as  to  con- 
Works,  18  Ga.  App.  611,  90  S.  E.  171 ;  stitute  a  Waiver  if  the  agent  were  act- 
Roberts  V.  Williams  (Ala.),  73  So.  ing  as  principal  there  is  a  waiver  by 
502 ;  Daly  v.  Arkadelphia  Milling  Co.,  the  principal :  Klein  v.  Supreme  Coun- 
126  Ark.  405,  189  S.  W.  1053 ;  Roul-  cil  of  Loyal  Assn.,  98  Misc.  218,  163 
lard  v.  Gray,  30  Cal.  App.  757,  159  N.  Y.  S.  5. 

Pac.  457 ;  Ethington  v.  Rigg,  173  Ky.  is  Lundean  v.  Hamilton  (Iowa), 
355.  191  S.  W.  98 ;  Renick  v.  Brooke  159  N.  W.  163. 
(Mo.  App.),  190  S.  W.  641;  Western  leTaulbee  v.  Hargis,  173  Ky.  433, 
Carolina  Realty  Co.  v.  Rumbough,  191  S.  W.  320,  Ann.  Cas.  1918A,  762. 
172  N.  Car.  741,  90  S.  E.  931 ;  Wood-  See  also  Home  State  Bank  v.  Hun- 
worth  v.  School  Dist.  No.  2,  92  Wash,  key  (Colo.),  165  Pac.  987;  Scott 
456,  159  Pac.  757.  Nor  by  letters  writ-  County  Milling  Co.  v.  Powers,  112 
ten  by  one  claiming  to  be  an  agent:  Miss.  798,  7Z  So.  792 
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but  while  acting  for  themselves,  is  not  ordinarily  imputed  to  the 
corporation." 

§  2934.  Ratification."— Where  an  act  was  done  as  the 
personal  transaction  of  the  agent,  and  was  so  intended  by  both 
parties  to  it,  there  can  be  neither  express  nor  implied  ratification 
by  retention  of  benefits  by  the  principal/'  Where  an  agent  is  au- 
thorized to  make  contracts  subject  to  the  principal's  approval, 
such  a  contract  is  not  binding  on  the  principal  imtil  ratified.*^ 

§  2935.  Revocation  and  termination  o|  authority. — Where 
the  agency  contract  leaves  the  agent  free  to  terminate  the  con- 
tract at  will,  it  is  construed  as  authorizing  the  principal  to  also 
terminate  at  wiU.^^ 

*^  Roess  Lumber  Co.  v.  State  Ex-  fication,  where  a  principal  does  noth- 

change  Bank,  68  Fla.  324,  67  So.  188»  ing  except  to  assert  his  original  rights, 

Ann.  Cas.  1916B,  327n  and  note.  ignoring    unauthorized    acts    of    his 

**  Ratification  of  an  agent's  unau-  agent :   Doran  v.  First  Nat.  Bank,  22 

thorized  act,  to  be  effectual,  must  have  N.  Mex.  236,  160  Pac.  770.   Notwith- 

been  made  with  full  knowledge  of  all  standing  his  lack  of  knowledge,  where 

material  facts :   Blackwell  v.  Kerch-  owner  of  land  accepts  acts  of  another 

cval,  29  Idaho  473,  160  Pac  741 ;  Reeb  in  negotiating  its  sale,  thereby  making 

V.  Bronson,  196  111.  App.  518 ;   Star  such  person  his  agent,  he  becomes  Ha- 

Piano  Co.  v.  Brockmeyer  (W.  Va.),  ble    for    false    representations    made 

90  S.   E.  338.     Where  the  principal  by   the   agent:    Rush   v.   Leavitt,   99 

accepts  money  collected  by  one  not  an  Kans.  498,  162  Pac.  310.    Ratification 

agent  he  is  bound  by  the  other  part/s  of  an  agent's  acts  may  be  shown  by 

action:  Potter  v.  Sager,  98  Misc.  25,  circumstances:    Tidewater    Southern 

161  N.  Y.  S.  1088.    The  principal  may  R.  Co.  v.  Harney,  32  Cal.  App.  253, 

ratify  an  unauthorized    sale    by    an  162  Pac.  664. 

agent   and  such  ratification  may  be  ^^  Blackwell  v.  Kercheval,  29  Idaho 
implied  from  the  acts  or  silence  of  473,  160  Pac.  741. 
the  principal:  T.  H.  Brooke  &  Co.  20 Toledo   Scale  Co.  v.  Bailey,  78 
V.  Cunningham  Bros.,  19  Ga.  App.  21,  W.  Va.  797,  90  S.  E.  345. 
90  S.  E.  1037 ;  Antrim  Lumber  Co.  «i  Garlock  v.  Motz  Tire  &  Rubber 
V.  OkUhoma  State  Bank  (Okla.),  162  Co.,  192  Mich.  665,  159  N.  W.  344. 
Pac.  723.     The  agent's  unauthorized  An  agent's  employment  to  do  a  par- 
acts  must  be  repudiated  within  a  rea-  ticular  work  may  be  terminated  at  any 
sonable  time  or  they  will  be  held  to  time  by  the  principal :  Pass  v.  Atlantic 
have  been  ratified:  T.  H.  Brooke  &  Life  Ins.  Co.,  105  S.  Car.  107,  89  S. 
Co.  V.  Cunningham  Bros.,  19  Ga.  App.  £.  558. 
21,  90  S.  £.  1037.    There  is  no  rati- 


495 


CHAPTER  LXVI 


ARBITRATION 


§  2940.  Scope. — It  is  held  in  Washington  that  the  statu- 
tory regulations  on  the  subject  of  arbitration  have  entirely  sup- 
planted common-law  arbitrations.^ 

§  2941.  Agreements  for  submission — ESect  and  neces- 
sity.*— No  special  agreement  to  abide  an  award  is  necessary, 
unless  the  statute  expressly  requires  it,  as  an  agreement  to  abide 
the  result  is  implied  from  the  fact  of  submission.*  Where  one 
party,  by  his  wrongful  conduct,  makes  arbitration  impossible,  he 
can  not  defeat  recovery,  though  the  contract  provides  that  any  dis- 
agreement as  to  the  amount  due  shall  be  submitted  to  arbitration/ 
And,  unless  the  provision  for  arbitration  makes  arbitration  a  con- 
dition precedent  to  a  right  to  sue,  the  fact  that  arbitration  was 
not  had  will  not  bar  an  action." 

§  2942.  Manner  and  form  of  submission.— If  no  submis- 
sion be  produced  and  no  evidence  of  it,  an  award  will  not  be 
given  effect,  as  the  validity  of  an  award  is  primarily  dependent 
upon  a  submission.*  In  a  recent  Kansas  case  an  award  was  held 
binding  though  the  following  provisions  of  the  code  as  to  sub- 
mission had  not  been  complied  with:  that  requiring  any  bonds 
given  to  state  the  time  and  place  of  the  meeting  of  the  arbitrat- 
ors; that  requiring  the  arbitrators  and  witnesses  to  be  sworn; 
that  requiring  a  copy  of  the  award  to  be  delivered  without  delay 


^  Suksdorf  v.  Suksdorf,  93  Wash. 
667,  161  Pac.  465;  Dickie  Mfg.  Co.  v. 
Sound  Construction  &c.  Co.,  92  Wash. 
316,  159  Pac.  129.  Contra,  see:  Utah 
Const.  Co.  V.  Western  Pac.  R.  Co., 
174  Cal.  156,  162  Pac.  631. 

2  There  can  be  no  valid  arbitration 
under  the  code,  unless  the  parties 
enter  into  a  proper  agreement :  Dickie 
Mfg.  Co.  V.  Sound  Construction  &c. 
Co.,  92  Wash.  316,  159  Pac.  129.  Con- 
tract for  the  payment  of  money  con- 
strued and  held  that  a  stipulation  as 


to  arbitration  was  not  a  condition 
precedent  to  plaintiff's  right  to  re- 
cover on  the  contract:  Brocklehurst 
&c.  Co.  V.  Marsch,  225  Mass.  3,  113 
N.  E.  646. 

'Suksdorf  v.  Suksdorf,  93  Wash. 
667,  161  Pac  465. 

*  Brocklehurst  &c  Co.  v.  Marsch, 
225  Mass.  3.  113  N.  E.  646. 

5  Brocklehurst  &c.  Co.  v.  Marsch, 
225  Mass.  3.  113  N.  E.  646. 

« Ball-Thrash  Co.  v.  McCormidc, 
172  N.  Car.  677,  90  S.  E.  916. 
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to  each  party;  that  requiring  the  fees  taxed  to  be  stated  in  the 
award/ 

§  2947.  Revocation  of  submission. — Parties  to  an  agree- 
ment for  statutory  arbitration  do  not  have  a  right  to  revoke  such 
agreement  either  before  or  after  the  award.* 

§  2950.  Who  may  be  arbitrators. — Like  jurors,  arbitrators 
are  held  to  the  highest  degree  of  good  faith  and  if  they  have  a 
secret  interest  in  the  subject-matter  being  arbitrated,  the  award 
will  not  be  binding.*  If  one  of  the  parties  is  indebted  to  an  arbi- 
trator, such  arbitrator  will  be  disqualified.*® 

« 

§  2952.  Authority  and  power  of  arbitrators. — An  arbi- 
trator is  not  made  a  judge  pro  tempore  of  the  court  by  an  agree- 
ment that  a  submission  to  arbitration  shall  be  entered  as  an  order 
of  the  court." 


§2959.     Manner   of  reaching  decision  by   arbitrators — 
Unanimity.^ 


la 


T  Hopper  V.  Fromm,  92  Kans.  142,  v.  New  York  Cent  &c  Co.,  168  App. 

141  Pac  175,  Ann.  Cas.  1916B,  807n.  Div.  359,  153  N.  Y.  S.  281 ;  Slaughter 

*  Dickie  Mfg.  Co.  v.  Sound  Con-  v.  Crisman  (Tex.  Civ.  App.),  152  S. 
struction  &c.  Co.,  92  Wash.  316,  159  W.  205;  Massie  v.  Campbellford  &c. 
Pac  129.  But  either  party  to  a  com-  R.  Co.,  26  Ont.  W.  Rep.  421.  It  is 
mon-law  arbitration  may  revoke  the  held  that,  although  the  agreement  for 
agreement  to  arbitrate  any  time  be-  arbitration  does  not  specifically  pro- 
fore  an  award  is  actually  returned:  vide  for  a  decision  by  a  majority, 
Dickie  Mfg.  Co.  v.  Sound  Construe-,  such  authority  may  be  inferred  from 
tion  &  Engineering  Co.,  92  Wash.  316,  a  provision  for  the  selection  of  a  spe- 
159  Pac  129.  dal  arbitrator,  who  is  authorized  to 

>  Bartels  v.  RudlofiF,  197  III  App.  8 ;  act  only  upon  a  disagreement  of  those 

Brocklehurst  &c.  Co.  v.  Marsch,  225  originally   appointed:    Grand    Rapids 

Mass.  3,  113  N.  E.  646.  &  I.  R.  Co.  v.  Jaqua  (Ind.  App.),  115 

w  Bartels  v.  Rudloff,  197  111.  App.  N.  E.  7Z,  76 ;  Kile  v.  Chapin,  9  Ind. 

8.  150 ;  Fisk  v.  Vermillion,  70  Kans.  348, 

"Utah  Const  Co.  v.  Western  Pac  78  Pac  811.    If,  after  submission,  a 

R.  Co,,  174  Cal.  156,  162  Pac  631.  part  of  the  arbitrators  refuse  to  pro- 

^* Where  the  submission  expressly  ceed,  the  majority  may  act:  Grand 
provides  that  a  majority  of  the  arbi-  Rapids  &  I.  R.  Co.  v.  Jaqua  (Ind. 
trators  may  make  an  award,  an  award  App.),  115  N.  E.  73,  76,  77.  If  an 
concurred  in  by  a  majority  is  valid :  award  made  by  a  majority  is  author- 
Toledo  Steamship  Co.  v.  Zenith  ized  either  by  the  agreement  for  sub- 
Transp.  Co.,  184  Fed.  391,  106  C.  C.  mission  or  by  statute,  such  award 
A.  501;  Walker  v.  Melcher,  14  Mass.  executed  by  a  majority  is  sufficient: 
148;  Atterbury  v.  Columbia  College,  Hopper  v.  Fromm,  92  Kans.  142,  141 
123  N.  Y.  S.  25,  66  Misc.  273 ;  Turner  Pac  175,  Ann.  Cas.  1916B,  807n. 
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CHAPTER  LXVII 

AWARD 

§  2963.    Form  and   requisites   of  award — Publication. — 

Since  the  parties  in  effect  agree  to  submit  their  case  to  the  arbi- 
trators both  on  the  law  and  on  the  facts,  the  awards  made  by  ar- 
bitrators partake  of  the  character  of  the  findings  and  judgments 
of  courts.^ 

§  2966.  Conformity  of  award  with  submission. — An  award 
which  is  not  as  broad  as  the  submission  is  void.^  After  judgment 
on  the  award  has  been  rendered  mere  defects  in  the.  proceedings 
for  a  statutory  award  will  not  avail  to  have  it  set  aside.  There 
must  have  been  some  such  radical  departure  from  the  prescribed 
proceedings  as  to  show  want  of  jurisdiction.* 

§  2968.  Finality  of  award. — ^The  superior  court's  judg- 
ment confirming  the  award  after  it  had  properly  acquired  juris- 
diction was  final  and  could  be  vacated  only  in  the  manner  and 
on  the  grounds  prescribed  by  law  for  the  vacation  of  judgments.* 
Awards  made  by  arbitrators  can  not  be  corrected  because  of  er- 
rors of  law."^ 

§  2973.  Recommitment  of  award. — It  was  held  that  where 
three  arbitrators  had  returned  an  award,  they  had  exhausted 
their  authority,  and  that  two  of  them  could  not  thereafter  make 
a  supplemental  award.* 

§  2975.     Construction  of  award.^ 


1  Baker  v.  Pierce,  197  III.  App.  158. 

2  Baker  v.  Pierce,  197  111.  App.  158. 
*  Suksdorf  v.  Suksdorf,  93  Wash. 

667,  161  Pac.  465.  Where  arbitrators 
were  appointed  to  determine  compen- 
sation due  the  owner  of  land  for  con- 
struction of  poles  and  lines  by  street 
railway,  they  did  not  exceed  their  au- 
thority by  considering  future  dam- 
ages and  right  of  defendant  to  pass 
over  land  at  any  place:  Thornburgh 
V.  West  Penn  R.  Co.,  254  Pa.  246, 
98  Atl.  894. 


*  Suksdorf  v.  Suksdorf,  93  Wash. 
(^1,  161  Pac.  465. 

6  Baker  v.  Pierce,  197  III.  App.  158. 

« Hightower  v.  Georgia  Fertilizer 
&c.  Co.,  145  Ga.  780,  89  S.  E.  827. 
.  ^For  the  purpose  of  giving,  effect 
to  arbitration  proceedings  every  rea- 
sonable intendment  will  be  indulged 
in  its  favor :  Utah  Const  Co.  v.  West- 
ern Pac.  R.  Co.,  174  CaL  156^  162 
Pac.  631. 
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§  2979.  Impeachment  of  award — Grounds.® — An  award 
under  the  statute  will  not  be  vitiated  by  mistakes  of  arbitrators, 
consisting  of  erroneous  conclusions  of  the  facts.*  An  arbitrator 
is  not  an  agent  or  representative  of  the  party  appointing  him, 
and  he  is  bound  to  exercise  judicial  impartiality  and  not  be  in- 
fluenced in  favor  of  the  party  appointing  him  merely  because  of 
such  appointment.** 

§  2980.  Impeachment  of  award — Method.** — Under  the 
California  code  an  appeal  does  not  lie  directly  from  a  judgment 
on  an  award,  but  only  from  decisions  on  a  motion  to  vacate." 
Under  the  Washington  statute  it  is  held  that  an  independent 
suit  will  not  lie  to  set  aside  an  award  for  unfairness,  prejudice, 
improper  conduct  of  the  arbitrator  or  other  reasons,  and  that  the 
only  remedy  is  by  exceptions.*^ 

§  2982.  Enforcement  of  award.** — It  is  held  in  Washing- 
ton that  the  only  remedy  is  an  action  at  law  on  the  award,  where 
the  defeated  party  to  a  common-law  arbitration  refuses  to 
pay  it.** 


8  Unless  error  appears  on  the  face 
of  the  award,  where  the  submission  to 
arbitration  is  unqualified,  a  court  will 
not  set  aside  the  award  on  the  ground 
that  it  is  contrary  to  the  law  or  evi- 
dence: Utah  Const.  Co.  v.  Western 
Pac.  R.  Co.,  174  Cal.  156,  162  Pac 
631.  But  a  failure  to  make  an  award 
in  accordance  with  the  law  will  avoid 
it,  where  arbitrators  are  required  by 
the  terms  of  submission  to  determine 
a  matter  according  to  law:  Utah 
Const  Co.  V-  Western  Pac.  R.  Co., 
174  Cal.  156.  162  Pac.  631.  An  award 
may  be  attacked  on  the  ground  that 
one  of  the  parties  to  such  arbitration 
was  indebted  to  such  arbitrators: 
Bartels  v.  RudlofF,  197  111.  App.  8. 

•  Johnson  v.  Wells,  72  Fla.  290,  73 
So.  188. 

^°  Pass  V.  Liverpool.  Lx>ndon  & 
Globe  Fire  Ins.  Co.,  105  S.  Car.  364, 
89  S.  E.  1040. 

"The  jurisdiction  of  the  court  on 
appeal  over  a  controversy  submitted 
to  arbitration  under  the  Washington 
statute  is  limited  to  review  of  the 
proceedings  upon  exception:  Dickie 
Mfg.  Co.  V.  Sound  Construction  & 
Engineering  Co.,  92  Wash.  316,  159 
Pac  129.  Where  a  bill  was  filed  to 
set  aside  award  because  of  the  fraud 


of  one  of  the  parties  in  making  false 
entries  in  copartnership  books  and 
submitting  them  to  the  arbitrators, 
such  bill  was  held  not  demurrable  for 
want  of  equity:  Johnson  v.  Wells,  72 
Fla.  290,  73  So.  188. 
'  ^2  Utah  Const.  Co.  v.  Western  Pac. 
R.  Co.,  174  Cal,  156,  162  Pac.  631.  If. 
the  proceedings  are  regular  there  is 
no  appeal  from  the  finding  and  award 
of  arbitrators:  Baker  v.  Pierce,  197 
111.  App.  158.  Unless  so  provided  by 
the  terms  of  submission,  the  suffi- 
ciency of  evidence  to  sustain  award 
will  not  be  reviewed  on  appeal :  Utah 
Const.  Co.  V.  Western  Pac.  R.  Co, 
(Cal.),  162  Pac.  631. 

1"  Dickie  Mfg.  Co.  v.  Sound  Con- 
struction &  Engineering  Co.,  92  Wash. 
316,  159  Pac.  129. 

^*  An  action  to  set  aside  a  judgment 
can  be  maintained  only  if  there  was  in 
fact  no  statutory  arbitration  or  if  it 
was  void  where  no  exceptions  are 
taken  to  a  statutory  award:  Dickie 
Mfg.  Co.  V.  Sound  Construction  and 
Engineering  Co.,  92  Wash.  316,  159 
Pac,  129. 

^^  Dickie  Mfg.  Co.  v.  Sound  Con- 
struction &  Engineering  Co.,  92  Wash. 
316,  159  Pac.  129. 
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CHAPTER  LXVIII 


BAILMENTS DEFINITION    AND   GENERAL    PRINCIPLES 

§  2985.     Definition  of  bailment.' 

§  2988.  Classification  of  bailments. — Where  property  is 
loaned  for  a  temporary  use,  the  lender  still  has  possession  but 
parts  with  the  custody  for  the  time  being,  and  the  lending  consti- 
tutes one  of  the  forms  of  bailment.* 

§  2992.  Delivery  and  acceptance  of  the  property. — ^Deliv- 
ery to  a  carrier  is  sufficient." 

§  2993.  Possession  of  the  property. — A  business  agent, 
who  had  taken  possession  of  his  principal's  bonds  where  she  ac- 
quired them  and  held  them  at  the  time  of  her  death,  became  a 
bailee  in  behalf  of  her  executor.* 

§  2994.    The  bailor's  title  and  rights.' 

§  2997.  Bailee's  right  to  use  property — Conversion. — If  a 
bailee  who  has  borrowed  property  for  a  temporary  use  embezzles 
or  fraudulently  converts  it  to  his  own  use,  the  title  of  the  owner 
is  not  divested.* 

^  A  milling  company  was  held  not  from  the  lessor  or  true  owner :  Guest 

to  be  a  bailee  as  to  the  lender  by  bor-  Piano  Co.  v.  Ricker,  274  IlL  448,  113 

rowing  money  to  buy  grain  and  agree-  N.  E.  717. 

ing  to  keep  the  grain  in  its  elevator  «  McClemy  v.  Brown  (Del,  Super.). 

as   collateral   for   loans,   there  being  .99  Atl.  48.    There  was  a  conversion 

no  segregation  of  particular  property :  whether  the  securities  were  held  as  a 

National  Bank  of  Commerce  v.  Flan-  bailment  or  a  pledge  where  a  firm, 

agan  Mills  &  Elevator  Co.,  268  Mo.  holding  corporate  securities  to  cover 

547,  188  S.  W.  117.  advances,   sold   them   without  notice 

2  McClemy  V.  Brown  (Del.  Super.),  to  the    depositor:    Smith    v.    Staten 

99  Atl.  48.  Island  Land  Co.,  175  App.  Div.  588, 

"Outcault      Advertising      Co.      v.  162  N.  Y.  S.  681.    Where  the  bailee 

Brooks,   82   Ore.  434,   158   Pac  517,  of  a  launch  returned  it  to  the  bailor 

161  Pac.  961.  after  notice  of  sale  to  plaintiff,  and 

*  People  V.   Smith,  219  N.  Y.  222,  judgment  sustaining  bill  of  sale,  he 

114  N.  E.  50.  was  guilty  of  conversion,  though  with- 

^  A   purchaser,   although    he    pur-  out  knowledge  of  judgment  in  action 

chased  for  value  and  without  notice,  against  the  bailee  adjudging  title  in 

from  a  lessee  or  bailee  for  hire,  in  the  present  plaintiff:  Bonner  v.  Mc- 

possession  by  virtue  of  an  ordinary  Donald,  162  N.  Y.  S.  324, 
lease,  can  not  withhold  the  property 
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4   Ell.   Cont.]  BAILMENTS  [§    3006 

§  3000.  Care  to  be  taken  of  the  property  bailed/ — Re- 
gardless of  negligence  on  his  part,  unlawful  tortious  possession 
renders  the  bailee  liable  for  injury  or  loss.®  The  owner  of  a  mov- 
ing picture  show,  who  had  rented  a  piano  and  hired  the  owner  to 
play  it,  is  a  bailee  for  hire  of  the  piano  and  is  bound  to  exercise 
ordinary  care  for  its  preservation.® 

§  3006.  Form  of  action  and  burden  of  proof. — In  a 
Georgia  case  it  was  held  that  where  the  evidence  showed  the 
bailment  was  for  hire  the  burden  of  proof  was  on  the  bailee  to 
show,  by  a  preponderance  of  the  evidence,  that  it  had  exercised 
ordinary  care." 

^  A  bailee  for  hire  must  use  at  least  burden  of  establishing  his  negligence 

ordinary  care  for  the  preservation  of  in  its  loss  rests  with  plaintiff,  and  this 

the  article  bailed   under   Rev.   Laws  burden   is   discharged,   and   a  prima 

1916,   §   1109 :   Kesterson   &  Telle  v.  facie  case  made  when  it  is  shown  that 

Marlow  (Okla.),  161  Pac.  186.  Where  defendant    failed    to    turn    over    the 

after  the  goods  were  made  into  gar-  property    upon    demand:    Working- 

ments  and  before  he  was  in  default  man's  Club  v.   Boguszewski,   161   N. 

as  to  returning  themi  they  were  stolen  Y.  S.  382.     When  gratuitous   bailee 

without  fault  on  his  part,  one  with  shows  that,  without  his  fault,  prop- 

whom  the  goods  had  been  left  for  crty   has    been    lost,    stolen,    or    de- 

the  purpose  of  such  manufacture  was  stroyed,  he  is  relieved  from  imputa- 

entitled  to  recover  for  his  services:  tion   of   negligence   from    failure   to 

Weiss  V.  Rothblatt,  161  N.  Y.  S.  69.  turn  it  over  on  demand,  and  burden 

8  Pcnter  v.  Hitter  (Mo.),  190  S.  W.  shifts  to  plaintiff  to  show  that  the 

29.  loss,    theft,    or   destruction   occurred 

'Kesterson    &    Telle    v.    Marlow  from  defendant's  negligence:  Work- 

(Okla.),   161    Pac.   186.     The  bailee  ingman's   Club   v.    Boguszewski,    161 

was  liable  only  for  gross  negligence  N.  Y.  S.  382.    It  is  held  that  the  fact 

where  he  had  voluntarily  sold  refresh-  that  the  burden  rests  on  gratuitous 

ments  on  excursion  of  workingman's  bailee,  when  it  is  shown  that  he  failed 

club  down    a    river    as    he    was    a  to  deliver  property  upon  demand,  to 

gratuitous   bailee  of   the  money   re-  show  his   freedom   from  negligence, , 

ceived :  Workingman's  Club  v.  Bogus-  does  not  militate  against  rule  impos- 

zewski,  161  N.  Y.  S.  382.  ing  burden   of   proof   upon   plaintiff 

^^  Bashinski  v.  J.  H.  &  W.  W.  Will-  upon     whole     case :     Workingman's 

iams  Co.,  18  Ga.  App.  646,  90  S.  E.  Club  v.  Boguszewski,  161   N.  Y.  S. 

223.   Where  an  action  is  brought  to  382. 
recover  money  from  gratuitous  bailee, 
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CHAPTER  LXIX 


GRATUITOUS   BAILMENTS 


§§3010,  3011,  3012.  For  benefit  of  bailor— Defined  and 
distinguished — ^Mandate — Deposits. — One  who  receives  ear- 
rings in  the  lobby  of  a  crowded  theater  and  at  the  request  of  the 
owner  undertakes  to  appraise  them  without  reward  is  a  gratu- 
itous bailee.^  One  who  voluntarily  sold  refreshments  on  an  ex- 
cursion of  a  club  was  held  a  gratuitous  bailee  of  the  money 
received,  and  liable  only  for  gross  negligence.* 

§§  3015,  3016.    Bailee's  duty — Care  to  be  used  by  bailee.— 

It  is  held  in  a  recent  case  that  the  duty  of  a  gratuitous  bailee  is 
to  act  in  good  faith,  using  such  care  in  the  undertaking  as  he 
uses  toward  his  own  property  of  a  similar  character  under  like 
circumstances.*  The  rule  is  generally  stated  in  substantially  the 
following  terms :  Where  the  bailment  is  for  the  sole  benefit  of 
the  bailor  the  bailee  is  bound  only  to  exercise  good  faith  and  a 
slight  degree  of  care  and  diligence,  and  is  responsible  only  for 
gross  negligence  or  bad  faith.* 

§§  3022,  3026.    For  benefit  of  bailee— Care  demanded  of 
bailee. — Where  the  bailment  is  for  the  sole  benefit  of  the 
.bailee  he  is  bound  to  exercise  great  care  and  diligence  and  is  re- 
sponsible, in  a  proper  case,  for  slight  neglect.* 


1  Rubin  V.  Huhn  (Mass.),  118  N. 
E.  290.  See  generally  as  to  what  are 
gratuitous  bailments  for  benefit  of 
bailor  and  their  kinds:  Copelin  v. 
Berlin  Dye  Works  &c.  Co.,  168  Cal. 
715,  144  Pac.  961,  L.  R.  A.  1915C, 
712n;  Tomko  v.  Sharp  (N.  J.),  94 
Atl.  793;  State's  Prison  v.  Hoffman, 
159  N.  Car.  564,  76  S.  E.  3 ;  Bradford- 
Kennedy  Co.  V.  Buchanan,  91  Wash. 
539,  158  Pac.  U, 

*  Workingmen's  Club  v.  Bogus- 
zewski,   161    N.   Y.   S.  382. 

8  Rubin  V.  Huhn  (Mass.),  118  N.  E. 
290. 

*  St.  Louis  &c.  R.  Co.  V.  Miller,  103 
Ark.  Zl,  145  S.  W.  889,  39  L.  R.  A. 


(N.  S.)  d34n ;  Davis  v.  National  Lum- 
ber Co.,  22  Cal.  App.  Ill,  133  Pac 
509;  M.  Kenny  Transfer  Co.  v. 
Mayer  Bros.  Co.,  170  111.  App.  607; 
Kierce's  Admr.  v.  Farmer's  Bank,  174 
Ky.  22,  191  S.  W.  644 ;  Adler  v.  Plant- 
er's Hotel  Co.  (Mo.  App.),  181  S. 
W.  1062;  Yates  v.  Ley  (Va.),  92  S. 
E.  837.  See  also  Cadwell  v.  Penin- 
sular State  Bank  (Mich.),  162  N.  W. 
89.  The  care  is  to  be  measured  by 
the  nature  of  the  article  bailed:  Rid- 
enour  v.  Woodward,  132  Tenn.  620, 
179  S.  W.  148, 

5  Carr  v.  Evans,  189  Mo.  App.  282, 
176  S.  W.  29a 
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CHAPTER  LXX 


PLEDGES 

§  3030.  What  is  a  pledge. — It  is  held  that  there  may  be 
an  equitable  pledge  of  property,  and  bills  of  sale  of  property,  the 
seller  retaining  possession  as  collateral  security  against  indorse- 
ments by  the  person  to  whom  they  are  given,  create  a  lien  in 
equity,  which  may  be  enforced  against  the  original  pledgor  and 
his  heirs,  legal  representatives,  and  assignees,  purchasers  and  in- 
cumbrancers with  notice/ 

§  3032.  Essentials  of  the  relation.^ — It  was  held  that  there 
was  no  pledge  where  a  milling  company  borrowed  money  to  buy 
grain  and  agreed  to  keep  the  grain  in  its  elevator  as  collateral 
for  the  loans  the  grain  not  to  be  segregated.* 

§  3036.    Delivery  in  pledges.* 

§  3037.  Constructive  delivery. — As  between  the  parties,  a 
pledge  contract  is  binding  though  the  pledgor  retains  possession, 
and  all  who  claim  under  the  pledgor  are  bound,  except  purchasers 
for  value  without  notice.* 

1  Davis  V.  Billings,  254  Pa.  574,  99  Flanagan  Mills  &  Elevator  Co.,  268 
Atl  163.  The  construction  most  fa-  Mo.  547,  188  S.  W.  117. 
vorable  to  the  pledgor  should  be  *  Either  the  pledgee  or  some  one 
adopted  where  two  constructions  as  for  him  must  take  possession  to  con- 
respects  the  extent  of  a  pledge  are  stitute  a  pledge ;  the  owner  can  not 
equally  available :  Citizens*  Nat.  Bank  make  pledge  by  delivery  to  himself : 
V.  Rombauer,  194  Mo.  App.  690,  189  National  Bank  of  Commerce  v.  Flan- 
S.  W.  651.  agan  Mills  &  Elevator  Co.,  268  Mo. 

"There  must  be  a  contract  to  con-  547,   188  S.  W.   117;   Peoples'  Bank 

stitute  a  pledge,  but  it  is  not  essen-  of   Buffalo  v.  i^tna  Indemnity  Co., 

tial  that  the  contract  be  express ;  it  91  Conn.  57,  98  Atl.  353.  Where  there 

may  be  implied:  Citizens*  Nat.  Bank  is  no  delivery,  either  actual  or  sym- 

V.  Rombauer,  194  Mo.  App.  690,  189  bolical,   the   general    rule   is    that   a 

S.  W.  651.    See  also  as  to  essentials  pledge   is   invalid    against   execution 

of  a  pledge:  In  re  Evans,  238  Fed.  levying    creditors    of    the    pledgor: 

543,   151   C.  C.   A.    479;    Eckert    v.  Interstate   Banking  &   Trust   Co.   v. 

Searcy,   114   Miss.   150,   74   So.  818;  Brown,  235  Fed.  52.  148  C.  C  A.  526. 

Brunswick-Balke  &c.  Co.  v.  Higgins  See  also  First  Nat  Bank  v.  Campbell 

(Mont),   165   Pac.   1109;   First  Kat.  (Tex.  Civ.  App.),   193  S.  W.  197. 
Bank   v.   Hinkle    (Okla.),    162    Pac.        ^  Davis  v.  Billings,  254  Pa.  574,  99 

1092.  AtL  163. 

'National  Bank  of  Commerce    v. 
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§  3039]  CONTRACTS  [1  Supp. 

§  3039.  Delivery  of  negotiable  instruments  in  pledge- 
It  is  held  that  where  notes  are  taken  by  the  cashier  of  a  bank  as 
collateral,  it  is  not  necessary  that  he  give  notice  to  the  payee  of 
his  acceptance  of  them  as  collateral  in  order  to  hold  them  as  such, 
further  than  the  keeping  of  the  notes  would  indicate  that  they 
were  thus  accepted.* 

§  3042.  Pledgee's  right  to  possession  of  pledge. — Without 
possession,  the  pledgee  can  have  no  privilege  as  such  against 
third  persons,  possession  of  the  chattel  being  the  essence  of  a 
pledge.'' 

§  3043.    Pledgee's  right  to  use — Expenses  and  profits.— 

The  collateral  must  be  used  for  the  exact  purposes  of  the  pledge 
and  no  other,  and  it  can  not  be  used  in  discharging  a  note  signed 
by  all  three  members  of  the  firm,  where  two  members  of  the  firm 
executed  a  note  and  pledged  collateral  for  that  or  any  other  of 
their  obligations.®  The  maker  authorized  the  note's  use  as  col- 
lateral for  any  loan  of  any  amount  for  any  period  of  time  ob- 
tainable within  the  time  the  note  was  to  run,  where  he  executed 
it  for  the  purpose  of  pledging  it  as  collateral  but  omitted  the  date 
of  execution  and  the  name  of  the  payee.' 

§  3045.  Pledgee's  right  to  assign  pledge. — ^Where  com- 
mercial paper  is  pledged,  the  pledgee  may  assign  it  and  the  as- 
signor holds  it  in  the  same  capacity  as  the  original  pledgee,  and 
when  due,  may  sue  to  collect  it.**^ 

§  3046.     Conversion  by  pledgee.^^ 

§  3048.  Pledgor's  right  to  assigtt  subject  to  pledge. — The 
pawner  has  the  general  property  in  the  goods  pledged,  but  the 

8  Central  Bank  v.  Lyda  (Mo.  App.),  lo  Pease  v.  Fitzgerald,  31  Cal.  App. 

191  S.  W.  245.  727,  161   Pac.  506.     Compare  Manor 

7  New  Albany  Nat.  Bank  v.  Brown  v.  Dunfield,  33  CaL  App.  557,  165 
(Ind.  App.),  114  N.  E.  486.  As  against  Pac.  983;  Eckert  v.  Searcy,  114  Miss, 
the  pledgor  or  attacking  creditors,  the  150,  74  So.  818. 

delivery  of  .the  pledged  property  to  ii  There  is  a  wrongful  act  amount- 
the  pledgor  for  a  mere  temporary  or  ing  to  a  conversion,  where  a  def end- 
special  purpose  does  not  defeat  the  ant  refuses  to  surrender  pledged 
pledge,  but  does  against  bona  fide  property  upon  proper  demand  and  a 
purchasers  from  the  pledgor:  New  proper  tender  of  the  amount  due: 
Albany  Nat.  Bank  v.  Brown  (Ind.  Schwartz  v.  Chicago  State  Pawners 
App.),  114  N.  E.  486.  Soc.  195  111.  App.  93.    See  also  Park 

8  In  re  Evans,  235  Fed.  635.  v.  Swann  (Ga.  App.),  92  S.  E,  398. 
•Hubbard    v.    First    State    Bank 

(Ind.  App.),  114  N.  E.  642. 
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4  Ell.  Cont.]  PLEDGES  [§  3056 


2 


pawnee  has  a  special  property  for  the  purposes  of  the  bailment.^ 

§  3050.  Pledgor's  right  to  redeem. — Unless  an  account- 
ing is  necessary  to  determine  the  amount  necessary  for  redemp- 
tion, •a  suit  in  equity  can  not  ordinarily  be  maintained  to  redeem 
pledged  securities.*^ 

§  3051.  Termination  of  the  relation  of  the  pledgor. — In 
the  absence  of  a  showing  that  the  parties  had  an  understanding 
to  the  contrary,  where  a  new  note  is  given  in  renewal  of  a  ma- 
tured note  secured  by  a  pledge,  the  pledge  remains  as  security  for 
the  new  note.^* 

§  3054.  Pledgee's  remedies  upon  pledgor's  default." — If 
the  pledge  is  converted  by  the  debtor,  the  pledgee  may  recover  the 
value  of  the  pledge,  at  least  to  the  extent  of  his  debt,  as  he  has  a 
special  property  in  the  pledge.^" 

§  3056.    Common-law  sale  of  the  pledged 


6 


17 


^2  Norris   v.   Manget-Brannon   Co.,  amount,    claiming    that    interest    for 

18  Ga.  App.  639,  90  S.  E.  79.  another  month  was  due:  Schwartz  v. 

^*  Smith  V.  Staten  Island  Land  Co.,  Chicago  State  Pawners  Soc,  195  111. 

175  App.  Div.  588,  162  N.  Y.  S.  681.  App.  93. 

It  is  an  essential  element  of  a  pledge,  *'  Suit  in  equity,  under  Rev.  Laws, 

however,  that  the  pledgor  should  have  ch.  152,  §  1,  to  foreclose  is  available, 

the  right  to  redeem :  Eckert  v.  Searcy,  though  the  pledge  contains  a  power 

114  Miss.  150,  74  So.  818;  First  Nat.  of   sale,  in  view  of  Rev.  Laws,  ch. 

Bank   v.    Hinkle    (Okla.),    162    Pac  198,  §  10,  providing  that  two  preceding 

1092.  sections  relating  to  sale  of  pledge  at 

"  New  Albany  Nat.  Bank  v.  Brown  public  auction  shall  not  limit  right 
(Ind.  App.),  114  N.  E.  486.  The  of  pledgee  to  avail  himself  of  other 
pledgee's  lien  upon  the  pledged  prop-  rights,  and  that  such  a  sale  would 
erty  was  extinguished  where  a  not  be  reasonably  unimpeachable: 
pledgor  of  property  tendered  the  American  Trust  Co.  v.  Holtsinger,  226 
amount  due  to  redeem  the  pledge  and  Mass.  30,  114  N.  E.  956.  The  bank 
demanded  the  property,  and  its  reten-  could  at  any  time  accept  payment,  or 
tion  of  the  same  thereafter  was  un-  bring  action  thereon,  if  requested  by 
authorized  and  unlawful,  and  amount-  maker  and  indorsers  while  it  held 
ed  to  a  conversion,  and  such  result  note,  of  which  it  was  payee,  as  collat- 
was  not  affected  by  the  pledgor's  fail-  eral :  Brosemer  v.  Brosemer,  99  Misc. 
ure  to  keep  his  tender  good :  New  Al-  101,  162  N.  Y.  S.  1067. 
bany  Nat  Bank  v.  Brown  (Ind.  ^^Hardcastle  v.  National  Clothing 
App.),  114  N.  E.  486.  The  pledgee  Co.,  137  Tenn.  64,  191  S.  W.  524. 
could  not  subsequently  avoid  the  ef-  *'  The  payee  retained  a  general  in- 
fect of  the  pledgor's  tender  on  the  terest  in  the  note  for  the  balance 
ground  that  one  day's  interest  should  above  the  amount  paid,  where  the 
have  been  included,  and  the  tender  payee  pledged  a  note  to  secure  a 
was  therefore  insufficient  where  a  smaller  amount  and  the  maker  subse- 
pledgor  of  property  offered  to  pay  quently  paid  the  pledgee  and  got  pos- 
the  amount  of  money  loaned  with  in-  session  of  the  note :  Hunt  v.  Glassell, 
terest,  and  the  pledgee  refused  such  30  Cal.  App.  676,  159  Pac  227. 

SOS 
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§  3060.  Further  of  pledgee's  rights  in  case  of  default- 
Where  pledge  is  a  chose  in  action,  or  corporate  stock."— 

Situs  of  right  under  certificate  to  compel  performance  of  its  obli- 
gations was  held  with  the  pledgee,  where  certificate  of  deposit  of 
mortgage  bonds  was  pledged  as  collateral  for  a  note.^*  A  holder 
for  value,  before  maturity  by  indorsement  from  the  payee  may 
apply  the  collateral  to  payment  of  other  obligations  owing  by  the 
maker  to  him,  as  well  as  to  the  payment  of  the  note,  and  need 
not  surrender  the  collateral  on  tender  of  the  amount  of  the  note 
at  maturity  so  long  as  other  obligations  of  the  maker  to  him 
remain  unsatisfied,  where  the  note  recites  that  collateral  has  been 
deposited  as  security  for  its  payment  or  for  payment  of  any  other 
liability  "to  the  holder  hereof  now  due  or  to  become  due  or  that 
may  be  hereafter  contracted,"  and  authorizes  a  sale  of  the  prop- 
erty pledged  on  nonpayment  of  any  of  such  liabilities,  and  appli- 
cation of  the  proceeds  to  the  payment  of  "either  or  all  of  said 
above-mentioned  liabilities  as  the  holder  hereof  shall  deem 
proper. 

§  3062.  Rights  of  purchaser  at  pledgee's  sale. — ^A  pur- 
chaser of  notes  at  an  execution  sale  can  not  raise  the  objection  that 
the  pledgee  had  no  right  to  sell  them.'^  It  has  been  held  that  a 
bona  fide  purchaser  of  securities  obtains  good  title  to  them  where 
they  are  sold  without  notice  to  the  pledgor. ^^  But  under  the  code 
in  California  where  notes  are  sold  under  execution  after  ma- 
turity, the  purchaser  takes  them  subject  to  the  defense  that  they 
were  obtained  by  fraud.^* 


1®  It  is  held  that  a  maker  of  a  note 
put  up  as  collateral  may  set  up  any 
defense  good  as  against  original 
payee,  and  if  it  be  sustained,  holder 
can  not  recover  more  than  is  due  on 
the  debt  for  which  the  note  was  given 
as  collateral:  Clydesdale  Bank  v. 
Blackshear  Mfg.  Co.,  18  Ga.  App. 
515,  89  S.  E.  1051 ;  Central  Bank  v. 
Lyda  (Mo.  App.),  191  S.  W.  245. 


1®  American  Trust  Co.  v.  Holt- 
singer,  226  Mass.  30,  114  N.  E.  956. 

20  Oleon  V.  Rosenbloom,  247  Pa.  St. 
250,  93  Atl.  473,  L.  R.  A.  1915F, 
968n,  Ann.  Cas.  1916B,  233n. 

2iGault  V.  Wiens,  32  CaL  App.  1. 
161  Pac.  996. 

22  Smith  V.  Staten  Island  Land  Co., 
175  App.  Div.  588,  162  N.  Y.  S.  681. 

28  Gault  V.  Wiens,  32  CaL  App.  1, 
161  Pac.  996. 
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CONTRACTS  OF  HIRING 


§3073.  Bailor's  duties  and  rights — ^Warranty  and  dis- 
closure of  defects. — ^A  bailor  for  hire  impliedly  warrants  that 
the  thing  hired  is  free  from  secret  faults  rendering  it  unfit  for 
the  purpose  for  which  it  is  intended  and  contemplated  by  the 
contract/  Where  a  locomotive  was  hired  under  a  contract  re- 
quiring it  to  be  in  first-class  operative  condition  for  construction 
service,  there  was  held  to  be  a  breach  of  warranty  when  the 
locomotive  was  not  suitable  for  such  work  although  mechanically 
in  first-class  operating  condition." 

§  3075.  Care  demanded  of  hirer — Expenses. — ^The  duty  of 
the  hirer  is  to  exercise  ordinary  care  in  the  use  and  preservation 
of  the  property.'  An  undertaking  by  one  hiring  a  mule  to  return 
it  in  as  good  condition  as  when  he  received  it  has  been  held  not 
to  make  him  liable  for  its  accidental  destruction  by  fire  without 
negligence  on  his  part.*  One  who  hires  a  team  by  the  day  to  re- 
main in  charge  of  the  bailor's  driver  is  not  liable  for  injury  to  the 
team  caused  by  the  driver's  negligence.* 

§  3076.  Bailee's  misuse  and  conversion. — ^The  bailee's  use 
of  the  property  in  a  different  way  or  to  a  greater  extent  than 
authorized  ordinarily  amounts  to  conversion  for  which  trover 
will  lie.* 

*  Williamson  v.  PhillipoflF,  66  Fla.  *  Sawyer  v.  Wilkinson,  166  N.  Car. 
549,  64  So.  269,  52  L.  R.  A.  (N.  S.)  497,  82  S.  E.  840,  L.  R.  A.  1915B, 
412n ;  Cooper  v.  Layson  Bros.,  14  Ga.  295n.  See  also  Wells  v.  Crawford, 
App.  134,  80  S.  E.  666.  But  see  Gar-  23  Colo.  App.  103,  127  Pac.  914 ; 
rettson  &  Co.  v.  Rinehart  &c.  Co.,  75  Cleaver  v.  Drake  &c.  Constr.  Co. 
W.  Va.  700,  84  S.  E.  929.  (Tex.  Civ.  App.),  195  S.  W.  206.  Un- 

2  Southern  Iron  &c.  Co.  v.  Smith,  der  a  lease  of  a  steam  shovel  requiring 

257  Mo.  226,  165  S.  W.  804.  its  return  in  good  condition,  ordinary 

*  Sawyer  v.  Wilkinson,  166  N.  Car.  wear  and  tear  excepted,  the  lessee 
497,  82  S.  E.  840,  L.  R.  A.  1915B,  can  not  recover  the  expense  of  re- 
295n.  See  also  Kesterson  v.  Marlow  pairing  it:  Pacific  Bridge  Co.  v. 
(Okla.),  161  Pac.  186;  Thompson  v.  Riverside  Rock  Co.,  70  Ore.  337,  141 
Seattle  Park  Co.,  94  Wash.  539,  162  Pac.  751. 

Pac.  994.     As  to  burden  of  showing  ^Foy-Proctor  Co.  v.  Marshall,  169 

negligence,    see:    Stone   v.    Case,    34  Ky.  377,   183   S.   W.  940,   L.   R.   A. 

Okla.  5,  124  Pac.  960,  43  L.  R.  A.  (N.  1916F,  1036n. 

S.)  1168n.  « Burns  v.   Cline    (Ala.   App.),   77 
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§  3077.  Third  persons  and  sub-users. — The  purchaser 
from  a  lessee  or  bailee  for  hire  under  an  ordinary  lease  can  not 
withhold  the  property  from  the  true  owner  even  though  he  pur- 
chased for  value  and  without  notice/  Where  the  bailor  furnishes 
the  driver  of  a  horse  or  automobile  which  he  lets  for  hire,  and  the 
bailee  exercises  no  control  or  supervision,  except  to  direct  the 
driver  where  to  go,  the  bailor  is  liable  for  injuries  caused  by  the 
driver's  negligence.^ 

§  3079.  Special  classes  of  hiring  the  use  of  a  thing — ^Prop- 
erty for  exhibition." 

§  3081.  Termination  of  contract — Redelivery  and  recom- 
pense.— The  hiring  of  a  chattel  at  the  rate  of  a  certain  sum 
per  month  has  been  held  to  be  for  an  indefinite  period  terminable 
at  will  and  not  a  hiring  by  the  month.' 


10 


So.  429.  See  also  Kennedy  v.  R.  &  L. 
Co.,  224  Mass.  207,  112  N.  E.  872.  As 
to  liability  of  infant  bailee  see  note 
in  Ann.  Cas.  1913A,  975,  976. 

^  Guest  Piano  Co.  v.  Ricker,  274  111. 
448,  113  N.  E.  717.  Sec  also  McClemy 
V.  Brown  (Del.),  99  Atl.  48;  Norris 
V.  Boston  Music  Co.,  129  Minn.  198, 
151  N.  W.  971.  L.  R.  A.  1917B,  615. 

®  Forbes  v.  Reinman,  112  Ark.  417, 
166  S.  W.  563,  51  L.  R.  A.  (N.  S.) 
1164n;  Meyers  v.  Tri-State  Automo- 
bile Co.,  121  Minn.  68,  140  N.  W.  184, 
44  L.  R.  A.  (N.  S.)  113n. 
-  ®  Colbum  V.  Washington  State  Art 


Assn.,  80  Wash.  662,  141  Pac.  1153. 
L.  R.  A.  1915A,  594n. 

10  Karp  V.  Perry,  164  N.  Y.  S.  685; 
Sawyer  v.  Wilkinson,  166  N.  Car. 
497,  82  S.  E.  840,  L.  R,  A.  1915B, 
295n;  Missouri  River  Transp.  Co.  v. 
Minneapolis  &c.  R.  Co.,  34  S.  Dak.  1, 
147  N.  W.  82.  As  to  obligation  to  re- 
deliver, see  generally :  Doyle  v.  Peer- 
less Motor  Car  Co.,  226  Mass,  561, 
116  N.  E.  257.  Bailee  is  liable  only 
pro  tan  to  for  hire  where  property  is 
destroyed  without  his  fault  after  use 
for  part  of  the  time  of  bailment :  Wil- 
liamson V.  PhilipoflF,  66  Fla.  549,  64 
So.  269,  52  L.  R.  A.  (N.  S.)  412n. 
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CONTRACTS   OF   HIRING   SERVICES  ABOUT  A   THING 


§  3088.  Diligence  and  skill  required  of  bailee.— *>One  en- 
gaged in  a  certain  business  or  occupation  impliedly  holds  himself 
out  as  possessing  ordinary  skill  therein,  and  if  injury  is  caused 
to  property  entrusted  to  him  for  repair  and  in  his  exclusive  pos- 
session by  failure  to  exercise  such  skill,  he  is  responsible  there- 
for.^ The  bailee  of  an  article  left  with  him  for  repair  must  use 
reasonable  care  to  safely  keep  it.^  Where  the  owner  of  a  horse 
or  mule  leaves  it  with  a  blacksmith  to  be  shod,  the  blacksmith  is 
under  a  duty  to  exercise  ordinary  care  for  its  safety  and  to  em- 
ploy skill  in  the  work.*  A  motor  car  company  having  possession 
of  an  automobile  to  make  repairs  where  the  details  should  be 
agreed  on  by  the  owner  and  such  company,  was  held  guilty  of 
conversion  and  liable  therefor  to  the  owner  for  delivering  it  to 
the  owner's  daughter.*  One  with  whom  goods  were  left  to  be 
made  into  garments  was  held  entitled  to  recover  for  services  al- 
though they  were  stolen,  where  he  was  without  fault."  But  a 
cleaner  receiving  clothes  to  be  cleaned  is  not  bound  to  search  the 
clothes  for  articles  carelessly  left  in  the  pockets.' 

§  3091.  Compensation  where  work  is  completed  but  not 
according  to  contract. — Where  the  article  bailed  is  destroyed 
without  negligence  on  the  part  of  the  bailee,  he  can  not  recover 
for  work  and  labor  performed  thereon,  but  the  loss  of  the  article 
falls  on  the  bailor.'^ 

§  3092.     Bailee's  lien  for  amount  of  compensation.® — A 


^  Claringbold  v.  Newark  Garage 
&c.  Co.  (Del.),  97  Atl.  386. 

2  Grant  v.  Miller,  159  N.  Y.  S.  829. 

s  Miller  V.  Ben  H.  Fletcher  Co.,  142 
Ga.  668,  83  S.  E.  521. 

*  Doyle  V.  Peerless  Motor  Car  Co., 
226  Mass.  561,  116  N.  E.  257;  Beacon 
Motor  Car  Co.  v.  Shad  man,  226  Mass. 
570,  116  N.  E.  559. 

5  Weiss  V.  Rothblatt,  161  N.  Y.  S. 
69.  See  also  Mever  v.  Metropolitan 
Knitting  Mills,  154  N.  Y.  S.  209. 


^  Copelin  v.  Berlin  Dve  Works  &c. 
Co.,  168  Cal.  715,  144  Pac.  961,  L.  R. 
A.  1915C,  712n. 

^  Hanes  v.  Shapiro,  168  N.  Car.  24, 
84  S.  E.  33, 

®  Davenport  v.  Grundy  Motor  Sales 
Co.,  28  Cal.  App.  409,  152  Pac.  932 
(California  statute)  ;  Fox  v.  Smith, 
143  Ga.  547,  85  S.  K.  856  (Georrr^a 
statute)  ;  Olson  v.  Orr,  94  Kans.  38, 
145  Pac.  900  (Kansas  statute  V, 
Broom  &  Son  v.  Dale  &  Sims,   109 
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bailee  making,  altering  or  repairing  personal  property  has  a  com- 
mon-law lien  thereon  for  the  services  so  rendered.^  But  such 
lien,  at  least  as  against  third  persons,  is  dependent  upon  actual 
and  continued  possession.*^  In  Michigan  the  lien  of  the  owner 
of  a  garage  for  repairs  on  an  automobile  is  assignable  in  connec- 
tion with  the  assignment  of  the  claim  for  repairs  and  delivery  of 
possession,  but  he  has  no  lien  on  the  automobile  for  the  price  of 
a  tire  although  he  has  a  common-law  lien  on  the  tire  itself.** 

Miss.  52,  Q  So.  659  (Mississippi  stat-  &c.  G).  v.  Pearson  (Ark.),  200  S.  W. 

ute)  ;  Kansas  City  Automobile  School  273;  Rehm  v.  Viall,  185  IlL  App.  425 

Co.  V.  Holcker-Elberg  Mfg.  Co.  (Mo.  (as  against  third  persons) ;  Shaw  v. 

App.),   182   S.   W.   759;   Milgrim  v.  Webb,  131  Tenn.  173,  174  S.  W.  273, 

Coon,  93  Misc.  78,  156  N.  Y.  S.  544.  L.   R.   A.    1915D,    1141n,   Ann.  Qs. 

^  Mortgage  Securities  Co.  v.  Pfaff-  1916A,  626n    (as   against  third  per- 

mann  (Cal.),  169  Pac  1033.  A  bailee  sons).     See  also  Ford  Motor  Co.  v. 

has   no   lien   where   the  bailment   is  Freeman    (Tex.   Civ.   App.),   168  S. 

gratuitous:    G.    A.    Crancer    Co.    v.  W.  80. 

Combs,  95  Nebr.  403,  145  N.  W,  863.  "  Gardner  v.  Le  Fevrc,  180  Mich. 

10  Alexander  v.   Mobile  Auto  ^o.  219,  146  N.  W.  653,  Ann.  Cas.  1916A, 

(Ala.),  76  So.  944;  Weber  Implement  618n. 
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CONTRACTS  OF  HIRING — THE  CUSTODY  OF  A  THING 


§  3096.  Warehouseman  defined — Public  and  private 
warehouseman. — In  order  to  constitute  a  person  a  ware- 
houseman it  must  be  shown  that  he  is  engaged  in  the  business  of 
receiving  and  storing  goods,  wares  and  merchandise  for  others 
for  hire.^  It  has  been  held,  however,  that  by  holding  out  as  oper- 
ating a  warehouse  one  may  render  himself  liable  to  another  who 
acts  upon  such  representation.*  By  statute  in  certain  states  cer- 
tain classes  of  warehouses  are  made  public  warehouses.* 

§  3097.  Delivery  and  acceptance^ — Commencement  of  lia- 
bility.—A  warehouse  company  may  be  liable  for  damage  to 
goods  before  they  are  stored  if  it  has  consented  to  take  charge 
of  them.* 

§  3098.  Warehouse  receipts — ^Their  effect  and  assignabil- 
ity.— A  majority  of  the  states  have  enacted  uniform  ware- 
house receipts  acts  and  other  special  laws  dealing  with  the  form 
of  warehouse  receipts,  their  effect  and  assignability.  It  is  gen- 
erally held  that  where  a  statute  prescribes  a  particular  form  a 
receipt  will  not  be  invalid  because  it  fails  in  some  minor  detail 
to  conform  to  the  statute.'   Warehouse  receipts  are  negotiable 


^  Where  a  milling  company  bor- 
rowed money  and  agreed  to  keep 
grain  in  its  elevator  as  collateral  but 
there  was  no  segregation  of  particular 
property,  it  was  not  doing  a  ware- 
house business:  National  Bank  of 
Commerce  v.  Flanagan  Mills  &  Ele- 
vator Co.,  268  Mo.  547,  188  S.  W.  117. 

^Weigel  V.  W.  C  Reebie  &  Bros. 
Co.,  192  IlL  App.  283. 

'Interstate  Banking  &  Trust  Co. 
V.  Brown,  235  Fed.  32,  148  C.  C.  A. 
526;  Security  Nat  Bank  of  Dallas 
V.  Farmers'  Educational  &  Co-Op. 
Warehouse  Co.  (Tex.  Civ.  App.),  185 
S.  W.  649. 

*  Wainwright  v.  Massachusetts 
Storage  Warehouse  Co.,  219  Mass. 
247,  106  K  E.  1001. 

•The  failure  of  a  warehouse  re- 


ceipt to  state  the  rate  of  storage 
charge  as  provided  by  the  Uniform 
Warehouse  Receipts  Act,  is  held  not 
to  render  it  non-negotiable:  Manu- 
facturers' Mercantile  Co.  v.  Monarch 
Refrigerating  Co.,  266  111.  584,  107  N. 
E.  885.  An  instrument  labeled  "ne- 
gotiable warehouse  receipt"  and  set- 
ting out  the  name  of  the  depositor  and 
providing  for  delivery  of  the  goods 
upon  return  of  receipt  properly  in- 
dorsed shows  that  the  goods  are  to 
be  delivered  on  order  of  depositor: 
Arbuthnot-Latham  Co.  v.  Rich- 
heimer  &  Co.,  139  La.  797,  72  So.  251. 
It  is  held  a  receipt  not  conforming  to 
the  Uniform  Warehouse  Receipts  Act 
which  was  stamped  "negotiable"  and 
so  issued,  is  a  negotiable  receipt: 
Kloch  Produce  Co.  v.  Diamond  Ice 
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and  assignable  by  indorsement."  The  transfer  of  nonnegotiable 
warehouse  receipts  by  the  bailor  as  between  the  parties  operates 
as  a  symbolic  delivery  of  the  goods  and  carries  the  title  and  con- 
structive possession  to  the  transferee/ 

§  3100.  Duties  and  liabilities  of  warehouseman. — ^The  re- 
lationship between  the  holder  of  a  storage  receipt  and  a  ware- 
houseman is  that  of  bailment,^  and  such  contracts  are  governed 
by  the  same  rule  as  are  other  contracts.'  A  warehouseman  is 
bound  in  the  use  of  property  to  keep  within  the  terms  of  the  bail- 
ment and  it  is  no  defense  that  a  change  in  use  is  not  injurious  to 
the  interests  of  the  bailor. ^^  Where  goods  are  stored  for  no 
definite  time  and  a  simple  receipt  given  which  does  not  state  the 
time  for  redelivery  the  obligation  of  the  bailee  is  to  use  ordinary 
care  to  keep  the  goods  and  redeliver  them  to  the  bailor  upon 
seasonable  demand.*^  In  the  absence  of  contract  the  liability  of 
a  warehouseman  must  be  determined  by  common-law  princi- 
ples," and  he  is  not  liable  for  damage  to  property  stored  unless 
it  was  caused  by  his  negligence.^'  He  owes  the  duty  to  exercise 
ordinary  care  te  prevent  damage  or  injury  to  goods  entrusted 
to  him.**  But  where  goods  were  damaged  by  an  unprecedented 
flood  a  warehouseman  is  not  liable."  A  warehouseman  is  not 
bound  to  store  the  goods  in  a  fireproof  building,  but  if  he  rep- 
resents that  the  warehouse  is  fireproof  and  in  reliance  on  such 
representation  an  owner  stores  his  goods,  or  fails  to  take  out  in- 

&  Storage  Co.,  90  Wash.  67,  155  Pac  Co.  v.  Mayben,  192  Ala.  542,  68  So. 

414.  814.     Where  a  warehouseman  leaves 

^  Frontier  Milling  &  Elevator  Co.  goods  exposed  to  the  weather  and  the 

V.  Roy  White  Co-op.  Mercantile  Co.,  dust  from  the  street  he  is  liable  in 

25  Idaho  478,  138  Pac.  825.  damages :  Colonial  Sugar  Co.  v.  Rail- 

^  Dammann  v.  Schibsby  Implement  way  Terminal  &  Warehouse  Co.,  191 

Co.,  30  N.  Dak.  15,  151  N.  W.  985;  IlL  App.  40. 

Morris  v.  Burrows  (Tex.  Civ.  App.),  i*  Hecht  v.  Boston  Wharf  Co.,  220 

180  S.  W.  1108.  Mass.  397,  107  N.  E.  990,  L.  R,  A 

8  Frontier   Milling  &  Elev.  Co.  v.  1915D,  725n,  Ann.  Cas.  1917A,  445n: 

Roy  White  Co-op.  Mercantile  Co.,  25  State  v.  Cochrane,  264  Mo.  581,  175 

Idaho  478,  138  Pac.  825 ;  State  v.  Dan-  S.  W.  599. 

iels  (N.  Dak.),  159  N.  W.  17.  "Benedict  Warehouse  &  Transfer 

*^  Morris    v.    Burrows     (Tex.    Civ.  Co.  v.  McKannon  Piano  Co.  (Colo.). 

App.),  180  S.  W.  1108.  161  Pac.  145.    A  warehouseman  was 

10  Morris  v.  Burrows  (Tex.  Civ.  not  negligent  in  failing  to  anticipate 
App.),  180  S.  W.  1108.  that  waters    from  an   unprecedented 

11  Morris  v.  Burrows  (Tex.  Civ.  rain  would  flood  the  basement,  or  in 
App.),  180  S.  W.  1108.  failing  to  have  a  large  force  of  men 

12  Hecht  v.  Boston  Wharf  Co.,  220  on  hand  to  remove  them  when  such 
Mass.  397,  107  N.  E.  990.  L.  R.  A.  danger  became  apparent:  Murray  v. 
1915D,  725n,  Ann.  Cas.  1917A.  445n.  J.  F,  Hayes,  Inc.,  151  N.  Y.  S.  1. 

13  Bethea-Starr  Packing  &  Shipping 
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surance,  the  law  will  imply  a  contract  for  storage  in  a  fireproof 
building.^*  That  the  representations  were  made  in  good  faith 
and  after  the  contract  of  bailment  is  no  defense,"  But  the  bailor 
may  waive  his  right  to  have  his  goods  remain  in  a  particular 
warehouse."  It  is  the  duty  of  a  warehouseman  receiving  goods 
to  return  them  on  demand  or  account  for  their  loss,  and  if  lost 
by  fire  to  show  the  circumstances  of  such  fire.**  But  where  a 
bailor  disposes  of  goods  deposited  with  a  warehouseman  he  can 
no  longer  recover  damages  for  injury  caused  by  the  warehouse- 
man's negligence.** 

§  3101.  Further  of  the  warehousing  relationship-r Ware- 
houseman's lien, — ^A  warehouseman  has  such  interest  in 
goods  bailed  as  will  support  an  action  in  his  own  name  for  its 
wrongful  conversion.*^  It  is  generally  provided  by  statute  that 
a  warehouseman  has  a  special  lien  and  may  retain  possession  of 
property  stored  until  payment  of  the  storage  charges." 

I 

§  3102.  Redelivery — Presvunption  in  case  of  injury  to 
goods — ^Termination  of  relation. — Under  the  early  decisions 
it  was  held  as  the  general  rule  that  the  bailee  could  discharge 
his  liability  to  the  bailor  only  by  returning  the  identical  thing 
which  he  received  or  its  proceeds  under  the  terms  of  the  bail- 
n]ent ;  but  it  is  now  recognized  that  a  bailee  may  show  that  the 
property  has  been  taken  from  him  by  process  of  law,  or  by  a 
person  having  a  paramount  title,  or  perhaps  excuse  his  default 
in  some  other  way.*'  The  holder  of  a  warehouse  receipt  for 
stored  grain  may  not  require  the  restoration  of  the  identical 
grain,  but  only  grain  of  the  same  amount,  kind  and  quality.** 
Where  a  warehouseman  receives  goods  for  hire  it  is  his  duty  to 
redeliver  them  on  demand  or  show  some  legal  excuse  for  not 
returning  them.*' 


"Kirstein  v.  Bekins  Van  &  Stor- 
age Co.,  27  Cal.  App.  586,  150  Pac. 
999  (evidence  held  to  show  express 
contract). 

*'  Bethea-Starr  Packing  &  Shipping 
Co.  V.  Mayben,  192  Ala.  542,  68  So. 
814. 

"Mandl  v.  McKegney,  162  N.  Y. 
S.  900. 

^'^Prescott  V.  Southern  R.  Co.,  99 
S.  Car.  422,  83  S.  E.  781. 

«•  Hecht  V.  Boston  Wharf  Co.,  220 


Mass.  397,  107  N.  E.  990,  L.  R.  A. 
1915D,  725n,  Ann.  Cas.  1917A,  445n. 

«i  S.  H.  Pope  &  Co.  V.  Union  Ware- 
house Co.,  195  Ala.  309,  70  So.  159. 

"  Penick  v.  Almand  (Ga.  App.), 
87  S.  E.  845. 

28  Street  v.  Farmers*  Elevator  Co., 
33  S.  Date.  601,  146  N.  W.  1077. 

"National  Bank  of  Wheaton, 
Kans.  V.  Elkins,  37  S.  Dak.  479,  159 
N.  W.  60. 

25Prescott  V.  Southern  R.  Co.,  99 
S.  Car.  422,  83  S.  E.  781. 


513 


23 — -^LL.  CoNT.  SUPP. 


5  3104]  CONTRACTS  [1  Supp. 

§  3104.  Factors  and  commission  merchants. — ^Where  one 
party  agrees  to  consign  to  another  certain  goods  and  the  other 
agrees  to  make  advancements  and  charge  a  commission  for  the 
sale  such  contract  is  sufficient  to  create  the  relation  of  principal 
and  factor."  It  is  the  duty  of  a  factor  to  follow  his  principaFs 
instruction  and  he  is  liable  to  his  principal  for  any  loss  occa- 
sioned by  a  breach  of  such  duty.*^  But  where  a  factor  departs 
from  his  instructions  and  his  principal  with  full  knowledge  of 
the  circumstances  ratifies  or  approves  the  factor's  act  he  is 
estopped  to  claim  damages.*®  A  commission  merchant  employed 
by  another  to  market  fruit,  in  the  absence  of  special  authority, 
has  no*  power  to  employ  subagents  at  the  expense  of  his  prin- 
cipal.**^ Where  there  is  no  agreement  to  the  contrary  before  ad- 
vancements are  made  a  factor  having  made  advancements  may, 
over  his  principal's  objections,  sell  enough  of  the  goods  to  make 
himself  whole.**  The  property  or  the  proceeds  thereof  held  by  a 
factor  are  in  the  nature  of  trust  funds  and  may  be  followed, 
whenever  they  can  be  identified,  into  the  hands  of  any  one  but 
a  bona  fide  purchaser  for  value.**  Thus  where  property  is  con- 
signed to  a  factor  for  sale  and  the  consignee  wrongfully  trans- 
fers it  to  liquidate  his  own  debt,  the  consignor  may  recover  the 
property  from  the  transferee.** 

§  3105.  Safe-deposit  companies. — ^To  some  extent  a  safe 
deposit  company  occupies  the  relation  of  bailee  as  respects  the 
property  placed  in  its  rented  boxes.**  And  it  has  been  held  that 
where  a  corporation  engaged  in  renting  safe-deposit  boxes  rents 
such  box  to  a  party  the  relation  of  bailor  and  bailee  is  created 
and  the  corporation  is  bound  to  exercise  ordinary  care  over  the 
property  entrusted  to  it.** 

*•  Koshland  v.  Weber,  23  Wyo.  241,  &  Produce  Auction    Co.,   93   Wash. 

148  Pac  369;  152  Pac  167.  544,  161  Pac  371. 

27  Louisville    Tobacco    Warehouse  ^^Wm,  D.    Cleveland   &   Sons   v. 

Co.  V.  Lee,  172  Ky.  171,  189  S.  W.  16.  Jamison  (Tex.  Civ.  App.),  182  S.  W. 

But  one  who  instructed  its  factor  to  1175. 

sell   eggs   for   it   at   a   certain   price  '^C.  M.  Keys  Commission  Co.  v. 

could  not  recover  damages  for  a  sale  Beatty,  42  Okla.  721,  142  Pac  1102; 

at  a  less  price,  where  the  price  ever  Cone  v.  United  Fruit  Growers'  Assn., 

since   the    sale   had   been   even    less  171  N.  Car.  530,  88  S.  EL  860. 

than  that  obtained :  Loeb  v.  Johnson-  •*  Norris  v.  Boston  Music  Co.,  129 

Salkeld  Co.,  152  N.  Y.  S.  1046.  Minn.  198,  151  N.  W.  971. 

^®  Louisville    Tobacco    Warehouse  ^s  MoUer  v.  Lincoln   Safe  Deposit 

Co.  V.  Lee,  172  Ky.  171,  189  S.  W.  Co,  174  App.  Div.  458,  161  N.  Y.  S. 

"S.  171. 

"  Sherwood  Bros.  v.  Seattle  Fruit  »*  Shoeman  v.  Temple  Safety  De* 

posit  Vaults,  189  III  App.  316. 
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§  3107.  Other  bailments  for  custody — ^Agisters  and  livery 
stable  keepers. — ^The  delivery  of  a  horse  or  vehicle  to  a  livery 
stable  keeper  for  keeping  for  hire  creates  a  mutual  benefit 
bailment  and  the  bailee  is  liable  for  injury  or  loss  resulting 
from  the  failure  to  take  ordinary  care  of  the  property.**  It 
is  held  that  where  an  animal  was  afflicted  with  disease  when 
received  the  livery  stable  keeper  is  not  liable  for  loss  in  the  aU- 
sence  of  negligence.'*  One  in  whose  custody  an  automobile  is 
left  for  repairs  is  a  bailee  for  hire  and  is  required  to  exercise  rea- 
sonable care  to  protect  the  property  from  being  lost  or  damaged.'^^ 

"Bricken  v.   Sikes,   14  Ala.  App.        »«Wood  v.  Gary,  143  Ga.  495,  85 

187,  68  So.  801 ;  Belt  R.  &  Stockyard  S.  E.  694. 

Co.  V.  Plummer,  57   Ind.   App.  292,        ^t  Stevens       v.       Stewart-Warner 

107  N.  E.  17;  Belt  R.  &c.  Co.  v.  Mc-  Speedometer  Corp.,  223  Mass.  44,  111 

Clain,  58  Ind.  App.   171,   106  N.   E.  N.  E.  771;  Tacoma  Auto  Livery  Co. 

742;  Attaway  v.  Schmidt  &  Madigan  v.  Union  Motor  Car  Co.,  87  Wash. 

Grocery  Co.   (Tex.  Civ.  App.),  188  102,  151  Pac.  243. 
S.  W.  1010. 


515 


\ 


CHAPTER  LXXIV 


INNKEEPERS  AND  THE  POST  OFFICE 


§§31139  3114.  Guest  must  receive  accommodations — ^Inn- 
keeper's duty  to  receive  all  comers. — At  common  law  an  inn- 
keeper is  bound  to  receive  and  serve  all  persons  properly  apply- 
ing for  accommodations  unless  he  has  some  reasonable  ground 
for  refusing.^  But  he  is  not  required  to  serve  a  guest  who  has 
refused  to  pay  a  lawful  charge  for  extra  service.* 

§  3115.  Innkeeper's  liability  for  goods  of  guest. — ^An  inn- 
keeper has  been  held  not  liable  for  destruction  of  a  guest's  prop- 
erty by  accidental  fire  where  there  was  no  negligence  on  the  part 
of  the  innkeeper.*  But  there  is  conflict  among  the  authorities 
upon  the  question  as  to  whether  an  innkeeper  is  liable  only  for 
failure  to  exercise  ordinary  care.*  The  fact  that  a  patron  hung 
up  his  overcoat  near  a  lunch  counter,  where  signs  gave  notice 
that  the  keeper  was  not  responsible  for  the  property  of  patrons, 
and  that  the  overcoat  disappeared  while  he  was  eating,  has  been 
iield  not  to  establish  negligence  on  the  part  of  such  keeper.* 

« 

§  3116.  For  what  goods  innkeeper  is  liable. — Under  some 
statutes  an  innkeeper  is  not  liable  for  theft  by  an  imknown  per- 
son of  jewelry  or  other  valuable  property  of  that  character 
where  he  provides  a  safe  in  which  it  is  required  to  be  deposited 
and  the  guest  fails  to  have  it  so  deposited.®    An  innkeeper  is  not 


iLe  Fevre  v.  Crossan  (Del),  84 
Atl.  128;  Van  Sant  v.  Kowalewski 
(Del.),  90  Atl.  421;  note  in  52  L.  R. 
A.  (N.  S.)  740. 

2  Morningstar  v.  Lafayette  Hotel 
Co.,  211  N.  Y.  465,  105  N.  E.  656,  52 
L.  R.  A.  (N.  S.)  740n. 

« Treichlinger  v.  French  Lick 
Springs  Hotel  Co.  (Mo.  App.),  192 
S.  W.  101. 

*  Wagner  v.  Congress  Square  Ho- 
tel Co,  115  Maine  190,  98  Atl.  660; 
Parker  v.  Dixon,  132  Minn.  367,  157 
N.  W.  583,  L.  R.  A.  1916E,  534n,  Ann. 
Cas.  1918A,  540 ;  note  in  45  L.  R.  A. 
(N.  S.)  31. 


5  Schleef  v.  Foodcraft  Co.,  165  N. 
Y.  S.  209.  See  also  Gilson  v.  Penn- 
sylvania R.  Co.,  86  N.  J.  L.  446,  92 
Atl.  59. 

«  Jones  V.  Savannah  Hotel  Co.,  141 
Ga.  530,  81  S.  E.  874,  51  L.  R.  A.  (N. 
S.)  1168n.  But  compare  Blake  v.  De 
Jonghe  Hotel  &c.  Co.,  260  111.  348, 
103  N.  E.  225,  Ann.  Cas.  1914D,  365n ; 
Weadcock  v.  Swart.  163  Mich.  602. 
128  N.  W.  734,  Ann.  Cas.  1912A,  959n. 
As  to  liability  for  commercial  travel- 
ers* samples,  see  note  in  35  L.  R.  A 
(N.  S.)  350;  Abercrombie  v.  Ed- 
wards (Okla.),  161  Pac  1084. 
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liable  as  such  for  the  safe-keeping  of  baggage  or  other  property 
of  one  who  is  not  a  guest  but  is  merely  permitted  to  make  free 
use  of  the  facilities  or  conveniences  of  the  hotel  in  writing  let- 
ters, passing  the  time,  or  the  like/  It  has  also  been  held  that  the 
relation  of  innkeeper  and  guest  terminates  when  the  guest  pays 
his  bill  and  leaves  the  hotel,  and  that  the  innkeeper  then  becomes 
merely  a  gratuitous  bailee  as  to  baggage  left  by  the  guest  for  his 


own  convenience. 


8 


§  3 1 1 9.    Innkeeper's  lien.* 

§  3120.    Termination  of  relation.*^ 


T  Baker  v.  Bailey.  103  Ark.  12.  145 
S.  W.  532,  39  L.  R.  A.  (N.  S.) 
1085n;  Parker  v.  Dixon,  132  Minn. 
367,  157  N.  W.  583,  L.  R.  A.  1916E, 
534n,  Ann.  Cas.  1918A,  540;  Hirsh 
V.  Anderson  Hotel  Co.,  58  Pa.  Super. 
Ct  387. 

8  Carol  V.  Kenney,  139  La.  541,  71 
So.  798,  L.  R.  A.  1916F,  234n.  See 
also  Portman  v.  Griffin    (1913),  29 


Times  L.  R.  225.  But  compare  Kap- 
lan V.  Titus,  140  App.  Div.  416,  125 
N.  Y.  S.  397. 

*Kieffer  v.  Keough  (Tex.  Civ. 
App.).  188  S.  W.  44. 

10  Carol  V.  Kenney,  139  La.  541,  71 
So.  798,  L.  R.  A.  1916F,  234n ;  Kaplan 
V.  Titus,  140  App.  Div.  416,  125  N.  Y. 
S.  397;  Portman  v.  Griffin  (1913),  29 
Times  L.  R.  225. 
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CARRIERS  OF  GOODS — ^SUBJECT  DEFINED  AND  DISTINGUISHED 


§  3126.  Common  carrier  defined/ — It  is  held  that  cartmen 
and  truckmen  are  common  carriers  where  they  carry  goods  for 
hire  for  the  public  generally  and  as  a  common  employment.*  The 
nature  and  character  of  the  carriage  and  not  the  words  of  its 
contract,  determine  whether  a  company  engaged  in  the  business 
of  carriage  is  a  common  or  private  carrier.' 

§  3127.  Private  carriers.* — A  common  carrier  as  to  some 
kinds  of  carriage  may  be  only  a  private  carrier  as  to  others,  as, 
for  instance,  where  it  undertakes  merely  as  a  matter  of  accommo- 
dation or  by  special  engagement  in  the  particular  case,  to  carry  or 
transport  something  which  is  not  in  the  line  of  its  regular  busi- 
ness and  not  such  as  it  is  under  any  legal  duty  to  transport  in  the 
absence  of  such  special  undertaking.** 


1  It  is  not  contemplated  that  car- 
riage by  a  railroad  different  from 
that  usually  undertaken  or  required 
shall  be  treated  as  common  carriage 
under  Burns'  Rev.  Stat.  1914,  §  5271, 
declaring  railroad  companies  common 
carriers:  Vandalia  R.  Co.  v.  Stevens, 
(Ind.  App.),  114  N.  E.  1001. 

*Hinchliffe  v.  Wenig  Teaming  Co., 
274  111.  417,  113  N.  E.  707;  Heuman 
v.  M.  H.  Powers  Co.,  175  App.  Div. 
627,  162  N.  Y.  S.  590.  A  jitney  line  is 
a  common  carrier  where  it  contracted 
to  carry  passengers  between  a  ferry 
landing  and  a  designated  locality: 
State  v.  Ferry  Line  Auto  Bus  Co.,  93 
Wash.  614,  161  Pac.  467.  See  also 
generally  as  to  jitney  busses  as  com- 
mon carriers  and  their  regulation: 
Nolan  v.   Riechman,  225   Fed.  812; 


Memphis  St.  R.  Co.  v.  Rapid  Transit 
Co.,  133  Tenn.  99,  179  S.  W,  635,  Ann. 
Cas.  1917C,  1045,  1051n ;  Memphis  v. 
State,  133  Tenn.  83,  179  S.  W.  631, 
Ann.  Cas.  1917C,  1056,  1060n. 

8  Vandalia  R.  Co.  v.  Stevens  (Ind. 
App.),  114  N.  E.  1001. 

*Like  bailees  for  hire,  a  private 
carrier  of  goods  is  liable  only  for  loss 
or  damage  resulting  from  his  failnjc 
to  exercise  ordinary  care:  Hinchliffe 
v.  Wenig  Teaming  Co.,  274  III  417, 
113  N.  E.  707. 

5  Santa  Fe  &c.  R.  Co.  v.  Grant 
Bros.  Const.  Co.,  13  Ariz.  186,  1^ 
Pac.  467;  Cleveland  &c.  R.  Co.  v. 
Henry,  170  Ind.  94,  83  N.  E.  710 
(and  it  may  contract  against  liability 
for  its  own  negligence  in  such  a 
case). 


518 


CHAPTER  LXXVI 

CREATION  OF  RELATION  OF  COMMON  CARRIER,  AND  BEGINNING 

OF  LIABILITY 


§  3140.  Duty  to  receive  goods  ofFerSed. — A  common  car- 
rier is  under  no  obligation  to  accept  merchandise  for  transporta- 
tion, the  carrying  of  which  would  violat^an  ordinance  of  the  city 
of  its  destination  or  a  statute  of  a  stateT  through  which  it  passes 
or  to  which  it  is  destined/ 

§  3141,  Time  of  delivery  to  carrier. — ^The  liability  as  a 
common  carrier  begins,  not  when  the  receipt  or  bill  of  lading 
is  executed,  but  when  the  goods  are  actually  delivered  for  trans- 
portation.* 

§3146.  Completion  of  delivery  and  acceptance  by  car- 
rier.'— ^The  liability  of  a  common  carrier  does  not  depend  on 
whether  a  bill  of  lading  has  been  issued,  but  whether  there  has 
been  a  complete  delivery  of  the  goods  for  the  purpose  of  trans- 
portation, unless  there  is  a  statutory  rule  or  express  agreement 
to  the  contrary.* 


*  Knight  V.  Georgia  Southwestern 
&  G.  R.  Co.,  18  Ga.  App.  539,  90  S. 
E.  81;  Chicago  v.  Chicago  &  N.  W. 
R.  Co.,  275  111.  30,  113  N.  E.  849,  L. 
R.  A.  1917C.  238n. 

'Blackwell  v.  Oregon  Short  Line 
R.  Co.,  82  Ore.  303,  161  Pac.  565. 

*The  duties  and  obligations  of  a 


common  carrier,  with  respect  to  trans- 
portation of  property,  attach  when 
it  is  delivered  to  and  accepted  by  the 
carrier:  Knapp  v.  Minneapolis,  St. 
P.  &c.  R  Co.,  34  N.  Dak.  466.  159 
N.  W.  81. 

♦Knapp  V.  Minneapolis,  St.  P.  &c. 
R.  Co.,  34  N.  Dak.  466,  159  N.  W.  81. 
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CHAPTER  LXXVII 


BILLS   OF   LADING 


§  3155.  What  a  bill  of  lading  is.* — ^The  presumption  is 
that  all  oral  negotiations,  terms  or  conditions  upon  which  goods 
are  received  are  merged  in  a  bill  of  lading,  where  one  is  issued.' 

§  3156.  Dual  capacity  of  bill  of  lading  as  receipt  and  con- 
tract.' 

§  3157.  Authority  to  give  bill  of  lading.*— It  is  held  that 
a  local  freight  agent  does  not  have  authority  to  bind  his  com- 
pany by  a  contract  to  transport  goods  from  places  situated  at  a 
distance  from  the  station.*   But  a  traveling  fast-freight  solicit- 


1  A  bill  of  lading  is  not  essential  to 
a  contract  of  carriage  though  it  is  the 
usual  evidence  of  a  contract  of  ship- 
ment with  a  common  carrier  by  rail, 
and  such  carrier  is  usually  required 
to  issue  one  on  demand:  Davis  v. 
Norfolk  &  S.  R.,  172  N.  Car.  209, 
90  S.  E.  123.  See  also  John  Vit- 
tuci  Co.  V.  Canadian  Pac.  R.  Co.,  238 
Fed.  1005  (contract  for  transporta- 
tion of  goods  may  be  oral).  A  bill 
of  lading  is  an  instrument  in  writing, 
signed  by  a  carrier  or  its  agent,  de- 
scribing the  freight  for  the  purpose 
of  identification,  under  Rev.  Laws 
1910,  S  828:  Chicago  &c.  R.  Co.  v. 
Cleveland  (Okla.),  160  Pac.  328. 
Where  a  uniform  bill  of  lading  was 
prepared  by  shipper  and  signed  by 
carrier,  forming  part  of  freight  speci- 
fications and  tariff  schedules  filed  by 
carrier  with  Interstate  Commerce 
Commission,  and  was  in  force  at  time 
of  shipment,  it  determined  rights  and 
obligations  of  parties:  Bers  v.  Erie 
R.  Co.,  176  App.  Div.  241,  163  N.  Y. 
S.  114.  Though  the  Carmack  Amend- 
ment, Act  June  29,  1906,  to  Interstate 
Commerce  Act,  §  20,  requires  carrier 
receiving  interstate  shipment,  to  is- 
sue bill  of  lading  in  evidence  of  such 
contract,  a  carrier  is  not  relieved  from 
liability  on  contract  of  shipment  en- 


tered into  without  bill  of  lading:  Da- 
vis v.  Norfolk  &c  R.,  172  N.  Car. 
209,  90  S.  E.  123. 

2  Prescott  &c.  R.  Co.  v.  Davis,  126 
Ark.  366,  191  S.  W.  210.  Where  an 
express  company  issues  a  receipt  for 
interstate  shipment,  setting  out  terms 
of  shipment  on  acceptance,  it  consti- 
tutes contract  binding  consignor  by 
reasonable  stipulations:  I^ch  v. 
Southern  Express  Co.,  18  Ga.  App. 
761,  90  S.  E.  655. 

8  A  bill  of  lading  serves  in  the  dual 
capacity  of  a  receipt  and  a  contract: 
Knapp  V.  Minneapolis  &c.  R.  Co^  34 
N.  Dak.  466,  159  N.  W.  81.  See  also 
Central  R.  R.  of  N.  J.  v.  Berry,  99 
Misc.  560,  165  N.  Y.  S.  1041. 

*  Unless  the  goods  were  actually  re- 
ceived, there  can  be  no  contract  to 
carry  and  deliver  goods,  and  carrier's 
agent  has  no  authority  to  issue  bill  of 
lading  unless  he  has  actually  received 
the  goods,  and  can  not  bind  carrier, 
even  as  to  innocent  holder  of  bill  of 
lading:  Prescott  &c.  R.  Co.  v.  Davis, 
126  Ark.  366,  191  S.  W.  210;  Com- 
mercial Nat.  Bank  v.  Seaboard  Air 
Line  Ry.  (N.  Car.),  95  S.  E.  W, 

*  Knapp  V.  Minneapolis  &c  R.  Co., 
34  N.  Dak.  466,  159  N.  W.  81 ;  Strom- 
mer  v.  Chicago  &c.  R.  Co.,  38  S.  Dak. 
368,  161  N.  W.  346. 
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ing  agent  is  a  general  agent  with  power,  it  seems,  even  to  bind 
the  company  to  furnish  cars  at  points  off  its  lines.® 

§  3158.     Operation  of  bill  of  lading  as  receipt.^ 

§  3160.  Bill  of  lading  as  a  contract.' — Where  demurrage 
charges  were  entered  on  the  face  of  a  bill  of  lading  introduced 
in  evidence  by  the  shipper,  the  shipper  was  estopped  to  deny  the 
correctness  of  the  charges.^ 

§  3163.  Transfer  of  title  to  goods  by  transfer  of  bill  of 
lading.^" — A  bank  which  owned  a  bill  of  lading  had  a  right  to 
the  property  covered  by  the  bill  as  against  an  attachment  cred- 
itor." 

§  3164.  Bill  of  lading  as  evidence  of  title. — In  some  re- 
spects a  bill  of  lading  is  negotiable,  and  goods  in  the  possession 
of  the  carrier  may  be  transferred  by  the  transfer  of  the  bill.^* 

§3165.  Bill  of  lading  with  draft  attached."— Where  a 
draft  is  attached  to  a  bill  of  lading  to  secure  its  payment  and  the 


•Kissell  V.  Pittsburgh  &c.  R.  Co., 
194  Mo.  App.  346,  188  S.  W.  1118. 
Where  the  carrier  is  not  required  by 
law  to  furnish  cars  at  a  point  off  its 
lines  and  on  those  of  connecting  car- 
rier, but  did  so  furnish  them,  it  rati- 
fied its  agent's  acts  and  is  bound  by 
the  contract:  Kissell  v.  Pittsburgh, 
Ft  W.  &  C  R.  Co.,  194  Mo.  App. 
346,  188  S.  W.  1118. 

J  While  a  bill  of  lading^  or  other  re- 
ceipt is  not  ordinarily  essential  to  a 
complete'  delivery  of  goods  for  trans- 
portation, when  one  is  duly  issued  it 
is  competent  evidence  of  delivery  to 
the  carrier  for  shipment:  Knapp  v. 
Minneapolis '  &c.  R.  Co.,  34  N.  Dak. 
466,  159  N.  W.  81.  But  compare 
Orunsten  v.  New  York  Cent.  R.  Co., 
179  App.  Div.  465,  165  N.  Y.  S.  996. 

®  Negotiable  bills  of  lading  are  con- 
tracts for  the  carriage  of  property 
and  are  construed  according  to  their 
terms:  Prescott  &c.  R.  Co.  v.  Davis, 
126  Ark.  366,  191  S.  W.  210.  The  bill 
of  lading  which  is  required  to  be  is- 
sued by  a  carrier  of  interstate  com- 
merce by  Carmack  mendment  to 
the  Hepburn  Act  is  the  contract  be- 
tween shipper  and  carrier:  Aradalou 
V.  New  York  &c.  R.  Co.,  225  Mass. 
235,  114  N.  E.  297. 


•  Powell  V.  Seaboard  Air  Line  R., 
19  Ga.  App.  91,  90  S.  E.  980. 

1®  Though  the  bills  of  lading  were 
not  indorsed,  the  intention  of  the  par- 
ties being  to  effect  a  transfer,  there 
was  a  legal  transfer  of  the  cotton, 
where  bills  of  lading  to  shipper's  or- 
der for  cotton  were  transferred  to  a 
bank,  which  had  a  lien  on  the  cotton : 
New  York  Cent.  &c.  R.  Co.  v.  Bank 
of  Holly  Springs.  236  Fed.  562.  Un- 
der the  Missouri  Code  bills  of  lading 
are  transferable  without  indorsement 
for  value  and  such  transfer  carries 
property  in  the  goods  covered:  Kin- 
solving  V.  State  Saving  &  Trust  Co. 
(Mo.  App.),  190  S.  W.  379.  - 

11  Commercial  Bank  of  Port  Hu-' 
ron  v.  Elliott,  92  Wash.  357,  159  Pac. 
Zn,  As  to  where  one  is  not  a  bona 
fide  purchaser,  see  Richlands  Brick 
Corp.  v.  Hurst  Hardware  Co.  (W. 
Va.),  92  S.  E.  685. 

1*  New  York  Cent.  &c.  R.  Co.  v. 
Bank  of  Holly  Springs,  236  Fed.  562. 

1*  A  purchaser  of  peas,  with  no- 
tice of  the  bank's  rights,  who  takes 
the  peas  and  pays  the  draft,  can  not, 
after  so  doing,  attach  the  fund  in  the 
bank  as  the  property  of  the  grower, 
for  damages  for  an  alleged  breach 
of   contract  of   sale  by   the   grower 
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bill  is  transferred  for  value,  the  property  described  in  the  bill  is 
also  transferred.^* 


where  a  grower  of  peas  borrows 
money  from  a  bank  to  be  used  in  the 
production  of  his  crop,  and  subse- 
quently assigns  to  the  bank  a  par- 
ticular quantity  of  peas  under  an 
agreement  by  which  he  delivered  to 
the  bank  a  bill  of  lading  in  the  name 
of  the  bank  for  the  peas  in  question 
with  a  draft  attached  to  the  bill  of 
lading  pa3^ble  to  the  bank,  which  is 
to  apply  the  proceeds  of  the  draft 
to  the  debt:  Sturgeon  Bay  Bank  v. 
McLaughlin,  63  Pa.  Super.  Ct.  588. 
The  bank  had  paramount  title  where 
a  shipper,  having  delivered  to  a  bank 
genuine  bill  of  lading  with  draft  at- 
tached, forged  a  bill  of  lading  which 
he  transferred  to  a  third  person :  New 
York  Cent.  &c.  R.  Co.  v.  Bank  of 
Holly  Springs,  236  Fed.  562.   It  is  the 


duty  of  a  carrier,  issuing  a  bill  of 
lading  for  products  for  which  it  is 
the  general  custom  for  shippers  to 
draw  drafts  with  bill  of  lading  at- 
tached, to  use  ordinary  care  as  to  the 
quantity  and  description  of  the 
product,  under  Rev.  Laws  1910,  §§ 
828,  829,  830 :  Chicago  &c.  R,  Co.  v. 
Cleveland  (Okla.),  160  Pac.  328. 

1*  Sturgeon  Bay  Bank  v.  McLaugh- 
lin, 63  Pa.  Super.  Ct  588.  See  gen- 
erally where  draft  is  attached  to  bill 
of  lading:  Downing  Co.  v.  Pearson 
Banking  Co.  (Ga.  App.),  92  S.  E. 
968  (forged  bill  of  lading);  Frank 
Adam  Co.  v.  Orpheum  Theatre  Co., 
195  Mo.  App.  413,  193  S.  W.  908; 
West  Texas  Nat  Bank  v.  Wichita 
Mill  &c.  Co.  (Tex.  Civ.  App.),  194 
S.  W.  835. 
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DUTIES  AND  LIABILITIES  OF  CARRIER 

§  3171.  In  general  of  duties  implied  in  carrier's  contract. 
— Notwithstanding  an  emergency,  if  a  carrier  receives  goods  and 
does  not  notify  the  shipper  of  a  possible  delay,  it  is  bound  to 
transport  them  within  a  reasonable  time,  and  this  is  true  even 
though  the  shipper  has  knowledge  of  the  condition.* 

§3172.     Duty   to    furnish    sufficient    accommodations. — 

Where  it  is  the  custom  of  a  railroad  company  to  carry  lumber  re- 
quiring  a  forty- foot  car,  or  the  company  holds  itself  out  as  a  car- 
rier of  such  lumber,  it  is  bound  to  furnish  the  necessary  cars.* 

§  3173.  Duty  to  furnish  suitable  accommodations. — Such 
a  carrier  must  also  furnish  cars  suitable  for  the  particular  kind  of 
freight  shipped,  considering  the  nature  of  the  shipment  and  the 
season  of  the  year.* 

§  3175.  Duty  to  show  no  preference.* — The  idea  of  equal- 
ity is  prominent  in  legislation  as  to  receiving  and  transporting 

^  Florida  East  Coast  R.  Co.  v.  Railroad  company  is  bound  to  furnish 
Peters,  72  Fla.  311,  73  So.  151 ;  War-  sufficient  cars  within  a  reasonable 
ren  Land  Co.  v.  Chicago  &c.  R.  Co.,  time  to  transport  usual  and  ordinary 
195  111.  App.  157.  The  carrier  is  quantity  of  freight,  which  may  be  of- 
obliged  to  use  reasonable  care  and  fered  or  expected:  Wadley  Southern 
diligence  in  the  transportation  of  R.  Co.  v.  Kent,  145  Ga.  689,  89  S.  E. 
goods,  and  to  move  them  without  un-  765.  See  also  Illinois  Cent.  R,  Co. 
reasonable  delay:  Smith  &  Hoyt  v.  v.  River  &c.  Coal  &c.  Co.,  150  Ky. 
Bangor  &  A.  R.  Co.,  115  Maine  223,  489,  150  S.  W.  641,  Am.  &  Eng.  Ann. 
98  Atl.  IZl.  A  carrier  is  bound  to  Cas.  1914C,  1255n,  and  compare  Row- 
observe  its  contract  and  the  provisions  land  V.  Saline  River  R.  Co.  (Ark.), 
of  the  law  and  the  law  imposes  a  177  S.  W.  896. 

duty  to  transport  and  deliver  to  con-  ^  Smith  v.  Bangor  &c.  R.  Co.,  115 
signee  within  reasonable  time:  Flor-  Maine  223,  98  Atl.  IZl,  See  also 
ida  East  Coast  R.  Co.  v.  Peters,  72  Louisville  &c.  R.  Co.  v.  Tate,  19  Ga. 
Fla.  311,  12^  So.  151.  Though  the  bill  App.  507,  91  S.  E.  883;  Levy  v.  Ne- 
of  lading  contained  no  agreement  to  vada  &c.  R.,  81  Ore.  (ilZy  160  Pac. 
deliver  wax  beans  in  time  for  partic-  808,  L.  R.  A.  1917B,  564 ;  note  in  L. 
wlar  market,  carrier  was  bound  to  de-  R.  A.  1917C,  510. 
liver  them  within  a  reasonable  time  *An  electric  traction  company  has 
and  liable  for  loss  to  shipper  from  been  held  entitled  to  the  lower  rate 
'all  in  market  price  or  damage  to  granted  to  manufacturers  who  ship 
tnem,  or  from  combination  of  such  their  product  outbound  over  the  rail- 
causes:  Stevens  v.  Northern  Cent.  R.  roads  on  that  portion  of  the  coal 
Co..  129  Md.  215,  98  Atl.  551.  which  it  used  in  generating  electricity 
^Wadley  Southern  R.  Co.  v.  Kent  supplied  by  it  to  such  manufacturers: 
a  Downs,  145  Ga.  689,  89  S.  E.  765.  Vandalia   R.    Co.   v.    Public   Service 
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freight  and  carriers  are  not  permitted  to  so  exercise  their  charter 
rights  as  to  benefit  one  individual  to  the  detriment  of  another/ 

§  3182.  Care  of  goods  in  emergencies. — ^The  carrier  is  re- 
quired to  use  reasonable  diligence  to  save  the  shipment  or  pre- 
vent further  loss  where  a  shipment  is  caught  in  a  flood  of  so 
unusual  a  character  as  to  constitute  an  act  of  God.' 

§  3183.  Carrier's  liability  for  loss.^ — A  carrier  of  perish- 
able freight,  however,  does  not  insure  that  it  will  be  delivered  at 
its  destination  in  an  undamaged  condition.^ 

§  3185.  Extent  of  carrier's  liability. — It  has  been  held  that 
where  the  carrier  was  guilty  of  no  negligence  other  than  delay, 
it  is  not  liable  for  the  destruction  of  property  in  its  charge  by 
an  act  of  God  not  foreseen  in  time  to  be  guarded  against."  But 
the  carrier  is  liable  where  goods  are  injured  through  the  joint  in- 
fluence of  the  carrier's  negligence  and  an  act  of  God.*® 

Commission  (Ind.),  114  N.  £.  412.  emy,  common  carriers  of  goods  are 
An  agreement  by  the  railroad  and  the  liable,  as  insurers ;  Hindiliffe  v.-  We- 
plaintiff  that  the  shipment  should  be  nig  Teaming  Co.,  274  111.  417,  113  N. 
treated  as  a  carload  lot  was  invalid  £.  707.  See  also  Atlantic  Coast  Line 
under  statute  prohibiting  carriers  from  R.  Co.  v.  Enterprise  Cotton  Oil  Co. 
discriminating,  where  railroad  issued  (Ala.)>  74  So.  232.  Only  such  dam- 
two  bills  of  lading  for  plaintiff's  ma-  ages  may  be  recovered  as  were  con- 
chinery  and  furniture,  and  goods  were  templated  or  might  reasonably  be 
not  shipped  as  one  carload  lot:  Byrd  supposed  to  have  been  contemplated 
V.  Atlantic  Coast  Line  R.  Co.,  106  S.  in  an  action  for  delay:  Florida  East 
Car.  1,90  S.  E,  181.  A  railroad  and  Coast  R.  Co.  v.  Peters,  72  Fla.  311, 
depot  company  may  lawfully  permit  73  So.  151. 

some  hackmen  or  carriers  of  baggage        ^  Geo.  B.  Higgins  &  Co.  v.  Chicago 

to  enter  its  grounds  or  station  for  the  &c.  R.  Co.,  135  Minn.  402,  161  N.  W. 

purpose  of  solicitmg  patronage,  while  145,  L.  R.  A.   1917C,  507n ;  Fish  v. 

it  excludes  others :  Skaggs  v.  Kansas  Seaboard  &c.  R.,  98  Misc  662,  163 

City  Terminal  R.  Co.,  233  Fed.  827.  N.  Y.  S.  439. 

5  Quanah  &c.  R.  Co.  v.  Moore  (Tex.  »  Northwestern  Consol.  Milling  Co. 
Civ.  App.),  189  S.  W.  322.  See  gen-  v.  Chicago  &c.  R.  Co.,  135  Minn.  363, 
erally  under  statutes  and  acts  of  con-  160  N.  W.  1028.  See  also  Seaboard 
gress:  Penna.  R.  Co.  v.  Olivit  Bros.,  Air  Line  R.  Co.  v.  MuUin,  70  Fla. 
243  U.  S.  574,  37  Sup.  Ct.  468,  61  L.  450.  70  So.  467,  L.  R.  A.  1916D,  982. 
ed.  908;  Atchison  &c.  R.  Co.  v.  F.  K.  Ann.  Cas.  1918A,  576.  But  compare 
Stannard  &  Co.,  99  Kans.  720,  162  Harris  v.  Norfolk  &c  R.  Co.  (X. 
Pac.  1176,  L.  R.  A.  1917C,  1124n;  Fos-  Car.),  91  S.  E.  710,  and  see  generally 
ter  Lumber  Co.  v.  Atchison  &c.  R.  the  notes  in  L.  R.  A.  1917E,  1011,  and 
Co.,  270  Mo.  629.  194  S.  W.  281.  in  L.  R.  A.  1916D,  988  (as  to  effect 

6  Chicago  &c.  R.  Co.  v.  Collins  Pro-  of  prior  delay  or  deviation). 

duce  Co.,  235  Fed.  857,  149  C.  C.  A.  lo  Chicago   &c.    R.    Co.   v.   Collins 

169.  Produce  Co.,  235  Fed.  857.  149  C  C 

^  For  loss  or  damage  not  resulting  A.  169. 
from  the  act  of  God  or  the  public  en- 
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§  3189.  Burden  of  proof." — Where  goods  are  shipped 
over  the  lines  of  two  carriers  and  loss  results,  in  an  action 
against  the  initial  carrier  it  is  unnecessary  for  the  shipper  to  show 
on  which  line  the  negligence  occurred.^*  A  shipper  has  the  bur- 
den of  showing  that  the  carrier's  negligence  contributed  to  the 
loss  claimed  where  a  carrier  shows  that  the  property  was  de- 
stroyed by  the  act  of  God." 

§  3190.  What  may  be  act  of  public  enemy. — A  common 
carrier  will  not  be  relieved  of  all  liability  in  a  district  by  the 
mere  declaration  of  martial  law  therein." 

§3192.  Loss  by  act  of  shipper. — In  an  action,  for  dam- 
ages to  a  shipment  of  strawberries,  the  mere  fact  that  the  ship- 
per had  knowledge  of  defects  in  the  refrigerator  car  in  which 
they  were  shipped  and  the  probable  effect  of  shipping  in  such  car, 
would  not  necessitate  a  verdict  for  the  carrier.  The  carrier 
would  further  have  to  show  that  another  car  could  have  been 
procured  which  would  have  materially  avoided  loss."  The  car- 
rier is  not,  in  general,  however,  responsible  for  loss  occasioned  by 
the  shipper's  act,  whether  it  is  an  act  of  negligence,  misadventure^ 
or  misfortune." 

§  3195.  Liability  for  delay. — A  common  carrier,  as  al- 
ready shown,  is  under  a  legal  duty  to  transport  goods  and  deliver 
without  unreasonable  delay  goods  or  live  stock  carried  by  it,  and 


**The  burden  was  on  plaintiff  to 
show  the  defendant  was  negligent  in 
an  action  against  a  carrier  for  negli- 
gence in  placing  a  car  of  interstate 
freight  in  its  charge  as  warehouse- 
man, where  it  was  liable  to  be  de- 
stroyed by  flood:  Chalmers  v.  New 
York  Cent  R.  Co.,  175  App.  Div. 
259,  161  N.  Y.  S.  577.  The  shipper  is 
not  ordinarily  bound  to  show  that  the 
goods  were  lost  through  any  act  of 
the  carrier  in  an  action  against  a  car- 
rier for  loss  of  goods:  Chicago  &c. 
R.  Co.  V.  Collins  Produce  Co.,  235 
Fed.  857,  149  C.  C.  A.  169 ;  St.  Louis 
&c  R.  Co.  V.  Cunningham  Commission 
Co..  125  Ark.  577,  188  S.  W.  1177; 
Victor  Produce  Co.  v.  Chicago  &c.  R. 
Co..  135  Minn.  49,  160  N.  W.  201; 
Geo.  B.  Higgins  &  Co.  v.  Chicago  &c. 
R.  Co..  135  Minn.  402.  161  N.  W.  145. 
L.  R.  A.  1917C,  507n. 


12  Atlanta  &  West  Point  R.  Co.  v. 
Fairburn  Marble  Co.,  145  Ga.  708,  89 
S.  EX  817.  See  also,  under  Carmack 
Amendment:  Kirsch  v.  Postal  Tel. 
&c.  Co.,  100  Kans.  250,  164  Pac.  267 ; 
O'Briant  v.  Pryor  (Mo.  App.).  195 
S.  W.  759;  note  in  L.  R.  A.  1917A, 
265. 

1*  Northwestern  Consol.  Milling 
Co.  V.  Chicago  &c.  R.  Co.,  135  Minn. 
363,  160  N.  W.  1028. 

1*  Chicago  &c.  R.  Co.  v.  Collins 
Produce  Co.,  235  Fed.  857,  149  C.  C. 
A.  169. 

«  Seneker  v.  Lusk  (Mo.  App.),  190 
S.  W.  96. 

'i«  Model  Mill  Co.  v.  Carolina  &c. 
R.  Co.,  136  Tenn.  211,  188  S.  W.  936. 
See  also  Illinois  Cent.  R.  Co.  v. 
Rogers,  162  Ky.  535,  172  S.  W.  948, 
Am.  &  Eng.  Ann.  Cas.  1916E,  1201n, 
L.  R.  A.  1915C,  1220n. 
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such  carriers  have  often  been  held  liable  for  loss  and  injury 
caused  by  their  breach  of  this  duty." 


IT  New  York  &c.  R.  Co.  v.  Penin- 
sula Produce  Exch.,  240  U.  S.  34,  36 
Sup.  Ct.  230,  60  L.  ed.  511,  L.  R.  A. 
1917A,  193;  Elliott  V.  Chicago  &c.  R. 
Co.,  38  S.  Dak.  371,  161  N.  W.  347; 
Fort  Worth  &c.  R.  Co.  v.  Bryson 
(Tex.  Civ.  App.),  195  S.  W.  1165.  See 
-also  Lyons  v.  Grand  Trunk  R.  Co., 
185  Mich.  417,  152  N.  W.  88,  Am.  & 
Eng.  Ann.  Cas.  1917D,  162n,  and  cases 
•cited  in  note  on  measure  of  damages. 
Compare:  Brothers  v.  Illinois  Cent. 


R.  Co.  (Ala.  App.),  77  So.  423;  Chi- 
cago &c.  R.  Co.  V.  Cunningham  Com- 
mission, 127  Ark.  246,  192  S.  W.  211. 
Deviation  may  make  carrier  an  in- 
surer: Ely  V.  Barrett;  168  N.  Y.  S. 
419;  Coyne  v.  Grand  Rapids  &c  R. 
Co.,  185  111.  App.  431.  See  also  for 
liability  and  measure  of  damages  for 
loss  caused  by  deviation,  Bennett  v. 
Missouri  Pac  R.  Co.,  100  Kans.  537, 
164  Pac.  1064,  L.  R.  A.  1918A,  1061n. 


S2!> 


CHAPTER  LXXIX 

LIMITATION   OF  LIABILITY   BY   CONTRACT. 

§  3205.  In  general. — It  has  been  held  both  under  the  com- 
mon law  and  under  the  interstate  commerce  act  that  the  liability 
of  the  carrier  may  be  limited  by  special  contract,  provided  such 
limitation  be  just  and  reasonable,  and  does  not  exempt  the  car- 
rier from  liability  due  to  its  own  negligence.*  The  Carmack 
Amendment  and  other  amendments  supersede  state  laws  on  the 
subject  and  the  liability  thereimder  in  case  of  interstate  ship- 
ments, aside  from  responsibility  for  the  default  of  a  connecting 
carrier  in  the  route,  is  not  beyond  the  liability  imposed  by  the 
common  law.*  But  by  the  Act  of  Congress  of  March  4,  1915,  it 
is  provided  that  "notwithstanding  any  limitation  of  liability  or 
limitation  of  the  amount  of  recovery  or  representation  or  agree- 
ment as  to  value  in  any  such  receipt  or  bill  of  lading,  or  in  any 
contract,  rule,  regulation,  or  in  any  tariff  filed  with  the  Interstate 
Commerce  Commission ;  and  any  such  limitation,  without  respect 
to  the  manner  or  form  in  which  it  is  sought  to  be  made  is  hereby 
declared  to  be  unlawful  and  void:  Provided,  however,  that  if 
the  goods  are  hidden  from  view  by  wrapping,  boxing,  or  other 
means,  and  the  carrier  is  not  notified  as  to  the  character  of  the 

iDoster  v.  Michigan  Cent.  R.  Co.,  Amendment  of  the  Hepburn  Act  for 

196  111.  App.  49 ;  Cleveland  &c.  R.  Co.  the  initial  carrier  to  insert  a  clause 

V.  Blind,  182  Ind.  398,  105  N.  E.  483 ;  in  bill  of  lading  limiting  liability  to 

Haskell    v.    St.    Louis    &c.    R.    Co.  loss  on  its  own  lines :  St.  Louis  &c.  R. 

(Okla.),  162   Pac.  459.     A  common  Co.  v.  Akard  (Okla.),  159  Pac.  344. 

carrier  may    limit    his    liability    by  It  can  not  contract  against  liability 

agreement  with  the  shipper  placing  a  for  its  own  negligence:   Chesapeake 

maximum  valuation  of  articles  car-  &c.  R.  Co.  v.  Jordan  (Ind.  App.),  114 

ried :  Heuman  v.  M.  H.  Powers  Co.,  N.  E.  461 ;  McDaniel  Milling  Co.  v. 

175  App.  Div.  627,  162  N.  Y.  S.  590.  Missouri  Pac  R.  Co.  (Mo.  App.),  191 

It  is  not  against  public  policy  for  car-  S.  W.  1021 ;  Western  Union  Tel.  Co. 

ricr  to  stipulate  against  liability  for  v.  Piper  (Tex.  Civ.  App.),  191  S.  W. 

loss  due  to  causes  beyond  its  control,  817. 

at  common  law,  and  so  imposition  as  *  Adams    Exp.    Co.    v.    Croninger, 

basis   for   freight  rate   of   condition  226  U.  S.  491,  33  Sup.  Ct.  148,  44  L. 

that  shipper  should  assume  loss  from  R.  A.  (N.  S.)  257n;  Missouri  &c.  R. 

such  causes  is  valid:  Moore  v.  Dun-  Co.  v.  Harriman,  227  U.  S.  657,  33 

can,  237  Fed.  780,  150  C.  C.  A.  534;  Sup.  Ct.  397,    See  also  Adams  Exp. 

St.  Louis  &c.  R.  Co.  v.  Akard  (Okla.),  Co.   v.   Welborn,   59   Ind.   App.   330, 

159  Pac  344.    It  is  violation  of  both  108  N.  E.  163,  109  N.  E.  420. 
the  common  law  and  the  Carmack 
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goods,  the  carrier  may  require  the  shipper  to  specifically  state  in 
writing  the  value  of  the  goods,  and  the  carrier  shall  not  be  liable 
beyond  the  amount  so  specifically  stated,  in  which  case  the  Inter- 
state Commerce  Commission  may  establish  and  maintain  rates 
for  transportation,  dependent  upon  the  value  of  the  property 
shipped  as  specifically  stated  in  writing  by  the  shipper."* 

§  3207.  Essentials  of  the  contract. — ^A  special  contract 
limiting  the  carrier's  liability  in  consideration  of  a  lower  freight 
rate  is  valid,  if  reasonable  and  fairly  entered  into.* 

§  3209.  Contract  may  be  in  parol. — In  an  action  for  dam- 
ages to  a  shipment,  both  parties  are  bound  by  the  bill  of  lading 
where  there  was  no  conversation  between  the  shipper  and  the 
carrier  concerning  limitation  of  liability.* 

§  3211.  To  be  effectual  the  terms  of  limitation  must  be  a 
part  of  the  contract.* 

§  3213.     Character  of  limitations.^ 

§  3214.  Limitation  of  amount  of  liability.' — ^Where  the 
shipper  concealed  the  true  value  of  express  packages  and  thus 


^  L,  ed.  Stat  Ann.,  Pamphld.  Supp. 
No.  2,  p.  30. 

^Haskell  v.  St.  Louis  &c.  R.  Co. 
(Okla.),  162  Pac.  459. 

"  Aradalou  v.  New  York  &c.  R.  Co., 
225  Mass.  235,  114  N.  E.  297. 

^  It  is  held  that  a  limitation  of  ex- 
press company's  liability  contained  in 
its  receipt  for  parcel  is  a  part  of  con- 
tract between  shippers  and  express 
company:  Greenberg  v.  Rapid  De- 
livery Express  Co.,  163  N.  Y.  S.  102. 

^  Regardless  of  the  federal  statute 
relating  to  interstate  shipments,  car- 
riers may  limit  and  deiine  the  extent 
of  their  liability  for  interstate  ship- 
ments, but  they  can  not  relieve  them- 
selves from  liability  from  the  effect 
of  their  negligence  or  the  negligence 
of  their  employes :  Chesapeake  &c.  R. 
Co.  v.  Jordan  (Ind.  App.),  114  N.  E. 
461 ;  St.  Louis  Southwestern  R.  Co. 
v.  Miller  (Tex.  Civ.  App.),  190  S. 
W.  819. 

®  A  contract  which  limits  the  car- 
rier's liability  to  an  agreed  valuation, 
made  in  consideration  of  a  lesser 
freight  rate,  is  valid  on  theory  that, 


by  freely  and  deliberately  electing  to 
contract  for  carriage  at  rate  fixed  on 
agreed  value,  shipper  is  estopped  to 
assert  a  higher  value  after  sustaining 
loss  or  damage:  Moore  v.  Duncan, 
237  Fed.  780,  ISO  C.  C  A.  534.  Sec 
also  Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491,  33  Sup.  Ct  148,  44  L 
R.  A.  (N.  S.)  257n;  Kansas  City  &c. 
R.  Co.  v.  Carl,  227  U.  S.  639,  33  Sup. 
Ct.  391 ;  Cleveland  &a  R  Co.  v.  Det- 
tlebach,  239  U.  S.  588,  36  Sup.  Ct 
177;  George  N.  Pierce  Co.  v.  Wells 
Fargo  Co.,  236  U.  S.  278,  35  Sup. 
Ct  351 ;  Atlanta  &  West  Point  R  Co. 
v.  Fairburn  Marble  Co.,  145  Ga.  708, 
89  S.  E.  817 ;  Bass  v.  Erie  R  Co.,  19S 
111.  App.  508;  Wilson  v.  Chicago 
Great  Western  R.  Co.  (Mo.  App.), 
190  S.  W.  22 ;  Louisville  &  N.  R  Co. 
V.  Hobbs,  136  Tenn.  512,  190  S.  W. 
461.  Where  a  clause  in  a  contract  of 
carriage  expressly  limits  liability  of 
a  carrier  to  a  Riven  sum,  it  is  equiv- 
alent to  a  valuation  of  goods:  Heu- 
man  v.  M.  H.  Powers  Co..  175  App. 
Div.  627,  162  N.  Y.  S.  590.  It  was 
held  that  a  shipper  could  not  recover 
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secured  a  lower  rate,  and  the  goods  were  stolen  by  the  express 
company's  agent,  the  shipper  could  not  recover  the  true  value.® 

§  3216.  Limitation  of  time  in  which  claim  for  loss  must  be 
made. — Limitations  as  to  the  time  within  which  notice  of 
loss  or  injury  or  claims  therefor  nyist  be  made  and  the  manner 
of  presenting  the  same,  when  reasonable,  have  often  been  up- 
held.**^   The  written  notice  of  loss  is  sufficient  if  it  is  a  plain 


more  than  the  agreed  price  for 
jewelry  stolen  by  defendant's  em- 
ployes from  safe,  where  a  contract 
with  a  general  truckman  as  carrier 
to  remove  household  effects  limited 
responsibility  of  truckman  to  $50  for 
any  articles,  together  with  general 
contents  thereof:  Heuman  v.  M.  H. 
Powers  Co.,  175  App.  Div.  627,  162 
N.  Y.  S.  590.  A  bill  of  lading  in 
accordance  with  the  Interstate  Com- 
merce Act  and  the  Carmack  Amend- 
ment, on  an  interstate  shipment,  which 
stipulates  that  the  loss  or  damage  for 
which  the  carrier  is  liable  shall  be 
computed  on  the  basis  of  the  value 
of  the  property  at  the  time  and  place 
of  the  shipment,  etc.,  limits  the  car- 
rier's liability,  even  in  suit  for  its  con- 
version of  the  goods :  F.  W.  Brockman 
Commission  Co.  v.  Missouri  Pac.  R. 
Co.,  195  Mo.  App.  607,  188  S.  W.  920. 
The  rights  of  the  shipper  can  not  be 
affected  within  limits  established  by 
his  declaration  of  value  6y  rate 
which  carrier  exacts,  when  it  did  not 
arise  from  any  mistake,  silence  or 
conduct  of  the  shipper,  where  a  ship- 
per makes  express  representation  of 
value  to  enable  the  carrier  to  fix  rate, 
and  rate  is  fixed  by  carrier,  which 
by  mistake  is  based  on  theory  that  a 
much  lower  valuation  was  fixed  than 
that  in  fact  contained  in  the  shipper's 
written  statement  of  value :  Aradalou 
▼.  New  York  &c.  R.  Co.,  225  Mass. 
235,  114  N.  E.  297. 

» lyUtassy  v.  Barrett,  219  N.  Y.  420, 
114  N.  E.  786. 

i^St  Louis  &c.  R.  Co.  V.  Starbird, 
243  U.  S.  592,  37  Sup.  Ct.  462 ;  Eris- 
man  v.  Chicago  &c.  R.  Co.  (Iowa), 
163  N.  W.  627;  Metz  Co.  v.  Boston 
&c  R.  Co.,  227  Mass.  307,  116  N.  E. 
475;  Otto  V.  Manistee  &c.  R.  Co. 
(Mich.),  163  N.  W.  49.  It  is  a  rea- 
sonable and  valid  stipulation  in  bill 
of  lading  terminating  liability  of  car- 


rier unless  notice  of  loss  or  damage 
is  filed  with  the  agent  at  delivery 
point  within  ten  days  of  receipt  of 
shipment:  Phillips  v.  Seaboard  Air 
Line  R.,  172  N.  Car.  86,  89  S.  E.  1057. 
It  is  a  reasonable  and  valid  stipula- 
tion in  bill  of  lading  that  notice  of 
a  claim  for  damages,  etc.,  shall  be 
filed  within  four  months  after  de- 
livery of  the  property,  and  that  unless 
claim  is  so  made  carrier  will  not  be 
liable:  Aydlett  v.  Norfolk-Southern 
R.  Co.,  172  N.  Car.  47,  89  S.  E.  1000. 
It  was  held  that  the  written  contract, 
requiring  notice  of  injury  within  30 
days  of  the  date  thereof  was  reasona- 
ble and  valid  in  an  action  by  a  care- 
taker of  a  shipment  of  livestock  and 
that  notice  was  a  condition  precedent 
to  recovery:  Missouri  &c.  R.  Co.  v. 
Lynn  (Okla.),  161  Pac.  1058.  A  stip- 
ulation providing  that  recovery  for 
injury  to  livestock  shipped  shall  be 
barred  unless  notice  of  the  injury  is 
given  to  the  carrier  within  five  days 
is  reasonable,  and  compliance  there- 
with is  not  onerous :  Sweetser  v.  Chi- 
cago &  Alton  R.  Co.,  196  App.  623. 
It  was  held  that  oral  notice  of  dam- 
age or  loss  made  to  carrier's  agent 
not  authorized  to  receive  such  notice, 
made  by  a  shipper  of  livestock,  was 
not  a  compliance  with  a  contract 
of  shipment  requiring  written  notice 
thereof  to  be  filed  with  named  agents 
within  ten  days  after  delivery:  Illi- 
nois Cent.  R.  Co.  v.  W.  J.  Davis  & 
Co.,  112  Miss.  119,  72  So.  874.  A  pro- 
vision in  contract  that  claims  for  loss 
or  damage  must  be  made  in  writing 
within  a  specified  time  does  not  re- 
late to  claims  for  special  damages 
from  delay:  Florida  East  Coast  R. 
Co.  V.  Peters,  72  Fla.  311,  73  So.  151. 
When  notice  was  given  without  delay 
on  discovering  the  loss,  failure  to 
give  notice  of  damage  by  delivery  of 
other  and  inferior  livestock  instead 
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Statement  of  the  demand,  where  stipulations  in  a  bill  of  lading 
for  filing  of  notice  of  loss  are  reasonable  and  valid.*^  It  was 
held  that  in  view  of  section  1  of  the  Interstate  Commerce  Act 
damage  occasioned  by  delay  to  an  interstate  shipment  of  cattle  at 
the  pens  before  they  began  t^e  trip  falls  within  the  terms  of  the 
contract  requiring  notice  of  claim  for  loss  or  injury  by  delay  in 
''transportation"  as  a  condition  precedent  to  recovery.^* 

§  3217.  When  limitation  does  not  apply — ^Waiver." — It 
has  been  held  that  it  would  require  a  finding  that  defendant's 
conduct  relied  upon  as  a  waiver  must  have  misled  the  plaintiff 

of  those  consigned,  within  five  days  of  livestock  is  a  condition  prece- 
of  delivery,  does  not  preclude  recov-  dent  to  action:  Chicago,  R,  I.  &c.  R. 
ery:  Chesapeake  &  O.  R.  Co.  v.  Reb-  Cx).  v.  BrightwelJ  (Okla.),  162  Pac 
man  &  Clark,  120  Va.  71,  90  S.  E.  629.  4S4.  The  written  contract  for  an  in- 
Unless  notice  is  given  within  a  named  terstate  shipment  being  free  from 
time,  the  object  of  a  provision  in  a  fraud,  prevails  over  the  precedent 
contract  of  shipment  of  livestock  re-  oral  contract,  and  a  provision  in  the 
quiring  notice  within  a  specified  time  written  contract  for  notice  of  claim 
is  to  force  those  claiming  to  have  been  of  damages,  if  reasonable,  controls: 
damaged  by  the  negligence  of  the  Panhandle  &c  R.  Co.  v.  Bell  (Tex. 
carrier  to  present  their  claims  prompt-  Civ.  App.),  189  S.  W.  1097. 
ly  for  adjustment,  while  the  facts  and  ^^  Phillips  v.  Seaboard  Air  Line 
circumstances  on  which  the  claims  R.,  172  N.  Car.  86,  89  S.  E.  1057. 
are  based  are  fresh  in  the  memories  ^^  Chicago,  R.  I.  &c.  R.  Co.  v.  Wha- 
of  parties  and  witnesses:  Sweetser  ley  (Tex.  Civ.  App.),  190  S.  W.  833. 
v.  Chicago  &  Alton  R.  Co.,  196  111.  But  compare  Chicago  &c.  R.  Co.  v. 
App.  623.  In  absence  of  circum-  Cunningham  Commission  Co.,  127 
stances  rendering  stipulation  invalid  Ark.  246,  192  S.  W.  211. 
or  exercising  noncompliance  the  fail-  ^'^  It  was  held  that  substantial  and 
urc  to  comply  with  "uniform  live-  not  literal  compliance  with  the  terms 
stock  contract,"  under  which  inter-  was  sufficient,  and  the  provision  coutd 
state  shipment  was  made,  as  to  pres-  therefore  be  waived  by  the  carrier's 
entation  of  claim  for  damages  and  station  agent  under  a  bill  of  lading 
verification  thereof,  held  to  defeat  requiring  immediate  written  notice  as 
recovery  for  injury  to  shipment:  condition  precedent  to  recovery  for 
Chesapeake  &  O.  R.  Co.  v.  McLaugh-  injuries  to  livestock :  New  Orleans 
lin,  242  U.  S.  142,  Z7  S.  Ct.  40,  61  L.  &c.  R.  Co.  v.  Wood,  112  Miss.  614.  71 
ed.  207.  But  it  was  held  that  plain-  So.  615.  In  shipper's  action  for  dam- 
tiff's  failure  to  give  notice  of  injury  ages  to  shipment  of  livestock,  car- 
within  10  days  after  arrival  at  des-  rier's  claim  agent,  who  received  the 
tination,  as  required  by  contract,  claim,  and  considered  it  on  its  merits, 
would  not  preclude  recovery  where  did  not  waive  the  presentation  of  a 
the  carrier  was  entirely  familiar  with  valid  claim  in  an  action  for  damages 
injuries  to  plaintiflF's  cattle:  Southern  to  shipment  of  livestock:  Baird  v. 
Pac.  Co.  V.  Stewart,  233  Fed.  956,  147  Denver  &  R.  G.  R.  Co.  (Utah),  162 
C.  C.  A.  630.  Shipper's  claim  for  Pac.  79.  Where  the  carrier's  agents 
damages  to  a  shipment  of  livestock  have  actual  notice  of  accident  and  cir- 
is  not  invalid  because  "1907"  instead  cumstances  and  the  carrier  sends  a 
of  "1913"  was  written  therein  as  the  veterinarian,  requirement  in  contract 
date  of  the  shipment:  Baird  v.  Den-  of  shipment  of  horse  for  written  ne- 
ver &c.  R.  Co.  (Utah),  162  Pac.  79.  tice  of  claim  within  30  days  is  waived : 
Notice  to  the  carrier  of  injuries  with-  Reynolds  v.  Adams  Express  Co^  172 
in  time  fixed  by  contract  for  shipment  N.  Car.  487,  90  S.  E.  510. 
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and  have  prevented  him  from  giving  the  required  notice,  waiver 
being  founded  upon  the  doctrine  of  estoppel.^* 

§  3218.  Condition  precedent  and  burden  of  proof. — If  cat- 
tle are  injured  by  lack  of  feed  and  water,  the  burden  is  on  the 
shipper  to  show  that  the  carrier  was  negligent  in  carrying  them, 
where  the  shipper  accompanies  them,  and  under  the  contract  of 
carriage,  assumes  specific  duty  to  care  for  them.^' 

§  3221.     Construction    of    contracts    limiting    liability. — 

Though  after  injuries  to  cattle  their  value  exceeded  thirty  dollars, 
it  was  held  that  recovery  for  injuries  to  them  might  be  had, 
notwithstanding  the  contract  of  carriage  fixed  the  maximum 
recovery  for  injuries  at  thirty  dollars  per  head.^® 

**  International  &  G.  N.  R.  Co.  v.  against  an  intermediate  carrier  for 
Hudson  (Tex.  Civ.  App.),  188  S.  W.  loss  occurring  on  its  line  only,  burden 
277.  It  is  held  that  the  laws  relating  is  on  shipper  to  show  not  only  dam- 
to  bills  of  lading,  being  founded  upon  age,  but  that  it  occurred  on  defend- 
considerations  of  public  policy,  can  ant's  and  not  on  connecting  line: 
not  be  evaded  by  the  device  of  wai-  Southern  R,  Co.  v.  Avey,  173  Ky.  598, 
ver:  Metz  Co.  v.  Boston  &c.  R.  Co.,  191  S.  W.  460.  The  burden  is  not 
227  Mass.  307,  116  N.  E.  475.  placed  upon  the  shipper  of  establish- 

"  Ft.  Worth  &  D.  C.  R.  Co.  v.  Al-  ing  whether  the  loss  was  caused  by 
len  (Tex.  Civ.  App.),  189  S.  W.  765;  the  initial  carrier  or  a  connecting  car- 
Kansas  City  &c.  R.  Co.  V.  James  (Tex.  rier  in  a  suit  against  the  initial  car- 
Civ.  App.),  190  S.  W.  1136.  The  bur-  rier  by  (Darmack's  Amendment  to  In- 
den  is  on  the  carrier  to  show  its  free-  terstate  Commerce  Act,  §  20,  but 
dom  from  negligence  where  livestock  merely  extends  common-law  liability 
is  injured  in  the  custody  of  the  car-  of  initial  carrier  to  all  losses  whether 
rier:  Teeter  v.  Southern  Express  occurring  on  its  line  or  that  of  con- 
Co.,  172  N.  Car.  616,  90  S.  E.  761.  necting  carrier:  Chicago  &  E.  I.  R. 
The  burden  is  on  the  carrier  to  show  Co.  v.  Collins  Produce  Co.,  235  Fed. 
reasonableness  of  stipulations  in  bills  857,  149  C.  C.  A.  169.  Burden  is  on 
of  lading  limiting  liability  of  the  car-  delivering  carrier  to  show  that  injury 
rier,  or  in  derogation  of  common  to  goods  shipped  occurred  without  its 
law:  Phillips  v.  Sea  Board  Air  Line  fault  or  negligence:  St.  Louis  &c.  R. 
R.,  172  N.  Car.  86,  89  S.  E.  1057;  Co.  v.  Akard  (Okla.),  159  Pac.  344. 
St.  Louis,  I.  M.  &c.  R.  Co.  v.  Cun-  Although  contract  limiting  liability 
ningham  Commission  Co.,  125  Ark.  casts  burden  of  showing  negligence  on 
577,  188  S.  W.  1177.  The  burden  is  shipper,  where  cars  of  stock  were  76, 
on  the  carrier  to  show  that  the  ship-  62,  and  53  hours  in  covering  a  dis- 
per  accepted  the  written  contract  of  tance  usually  requiring  30  to  36  hours, 
shipment  imposing  limitations  on  its  held  that  there  was  an  unreasonable 
liability,  knew  the  contents  thereof,  delay  sufficient  to  raise  inference  of 
and  assented  to  its  terms:  Moyers  negligence,  and  that  burden  shifted 
V.  III.  Cent.  R.  Co.,  197  111.  App.  to  carrier  to  show  that  delay  was  be- 
179.  As  against  a  shipper,  the  bur-  yond  its  control:  Louisville  &  N.  R. 
den  is  on  railroad,  to  show  that  it  Co.  v.  Montgomery,  136  Tenn.  171, 
gave  notice  to  connecting  ocean  car-  188  S.  W.  1146.  Plaintiff  mu«^t  show 
rier  of  arrival  of  cotton  at  pier  in  proper  statement  of  loss  required  by 
time  for  ocean  carrier  to  have  taken  bill  of  lading:  Erisman  v.  Chicago  &c. 
cotton  aboard  for  intended  sailing:  R.  Co.  (Iowa),  163  N.  W.  627. 
Louisville  &c.  R.  Co.  v.  Williams  ^^  Southern  Pac.  Co.  v.  Stewart, 
(Ala.),  7Z  So.  548.    But  in  an  action  233  Fed.  956,  147  C.  C.  A.  630;  Baird 
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§  3223.  Act  of  carrier  which  prevents  taking  advantage 
of  contract  limitations — Deviation  or  departure  from  com 
tract. — A  carrier  is  liable  for  the  value  of  the  goods  without 
regard  to  limitation  of  liability  contained  in  shipping  order,  where 
it  agreed  to  ship  over  a  certain  route,  but  shipped  over  another 
and  they  were  burned.^' 


V.  Denver  &  R.  G.  R.  Co.  (Utah),  162 
Pac.  79.  Limitation  of  rccover5'^  to 
the  $100  valuation  put  by  the  contract 
on  each  horse  does  not  control, 
though  it  is  an  interstate  shipment 
when  the  contract  of  carriage  by  ex- 
press is  abandoned  by  putting  the  car 
in  a  freight  train :  Rejrnolds  v.  Adams 
Express  Co.,  172  N.  Car.  487,  90  S.  E. 
510.  It  was  held  that  a  limitation  of 
liability  in  a  bill  of  lading  in  an  in- 
terstate shipment,  in  relation  to  time 
for  presenting  a  claim  was  bar  to  an 
action  against  an  initial  carrier  for 
loss  arising  from  a  conversion  of 
goods  by  the  final  carrier:  Dodge  & 
Dent  Mfg.  Co.  v.  Pennsylvania  R. 
Co.,  175  App.  Div.  823,  162  N.  Y.  S. 
549.  Though  in  intrastate  shipments, 
not  being  Qirough  shipments,  a  car- 


rier may  contract  to  limit  its  liabil- 
ity to  damages  through  negligence  on 
its  own  line,  if  the  damages  proved 
are  shown  to  have  resulted  from  joint 
negligence  of  two  carriers,  each  may 
be  held  responsible  for  proportion 
which  its  negligence  bears  to  entire 
negligence:  St.  Louis  Southwestern 
R.  Co.  v.  Miller  &  White  (Tex.  Civ. 
App.),  190  S.  W.  819. 

^T  O.  K.  Transfer  &  Storage  Co.  v. 
Neill  (Okla.),  159  Pac,  272,  L,  R.  A. 
1917A,  58;  Morrison  v.  Shaw  &c  Co. 
(1916),  1  K.  B.  747,  84  L.  J.  K.  B. 
(N.  S.)  724,32  L.T.  (N.S.)  307.  See 
also  Saxon  Mills  v.  New.  York  &c 
R.  Co.,  214  Mass.  383.  101  N.  E.  1075. 
Older  cases  on  both  sides  of  this 
question  are  reviewed  in  a  note  in 
35  L.  R.  A.  (N.  S.)  104d 


532 


CHAPTER  LXXX 


THE  CARRIER  S  RIGHTS 


§3235.  Who  must  pay  the  freight. — ^The  consignees, 
and  not  the  shippers,  became  liable  to  pay  any  balance  of  legal 
freight  charges,  where  defendants  shipped  goods  on  a  straight  bill 
of  lading  under  agreement  with  consignees  to  pay  freight  at  des- 
tination, and  the  consignees  accepted  the  goods  and  paid  the 
charges  demanded.* 

§  3245.  Demurrage  as  applied  to  railroads. — It  was  held 
that  the  plaintiff  could  not  recover  charges  accruing  to  other 
lines  operated  by  the  same  system  in  an  action  to  recover  de- 
murrage charges.*  The  defendant  was  held  liable  for  demur- 
rage on  cars  held  on  a  spur  track  on  the  defendant's  property, 
such  track  being  held  not  to  be  a  privately-owned  track  within 
the  railroad  company's  demurrage  rules.*  An  interstate  carrier 
may  make  demurrage  charges  on  private  cars  detained  on  its 
tracks  while  in  railroad  service.* 

§  3246.  Charges  for  special  services. — ^The  consignee  is 
liable  for  reasonable  storage  charges  till  the  carrier  can  properly 
dispose  of  the  goods  for  freight  and  storage  charges  where  he 
is  responsible  for  the  freight  charges,  but  refuses  to  pay  them 
and  receive  the  goods.° 


1  King  V.  Van  Slack,  193  Mich.  105, 
159  N.  W.  157.  But  see  Pennsylvania 
R.  Co.  V.  Townsend  (N.  J.),  100  Atl. 
855.  Consignee  becomes  liable  when 
he  accepts  the  shipment  and  pays  a 
part  of  the  freight  undar  bill  of 
lading  providing  that  he  shall  pay  the 
freight,  and  if  required  should  pay 
it  before  delivery :  King  v.  Van  Slack, 
193  Mich.  105,  159  N.  W.  157.  The 
consignor  may  be  held  liable,  how- 
ever, in  a  proper  case,  where  the  con- 
signee fails  to  pay:  Wells  Fargo  & 
Co.  V.  Cuneo,  241  Fed.  727 ;  SouSiern 
R,  Co.  y.  Southern  Cotton  Oil  Co., 
19  Ga.  App.  453,  91  S.  E.  876;  Atch- 
ison &c.  R.  Co.  V.  Stannard  &  Co., 
99  Kans.  720,  162  Pac  1176,  L.  R.  A. 


1917C,  1124n;  Miller  &c.  Lumber  Co. 
V.  Atchison  &c.  R.  Co.  (Tex.  Civ. 
App.),  192  S.  W.  354.  But  compare: 
Yazoo  &c.  R.  Co.  v.  Zemurray,  238 
Fed.  789,  151  C.  C.  A.  639. 

2  Detroit,  G.  H.  &  M.  R.  Co.  v. 
Owosso  Sugar  Co.,  192  Mich.  533,  159 
N.  W.  378. 

*  National  Refining  Co.  v.  St.  Louis. 
I.  M.  &  S.  R.  Co.,  2Z1  Fed.  347,  150 
C.  C.  A.  361. 

*  Swift  &  Co.  v.  Hocking  Valley 
R.  Co.,  243  U.  S.  281,  Zl  Sup.  Ct 
287. 

B  Norfolk  &  S.  R.  Co.  v.  New  Bern 
Iron  Works  &  Supply  Co.,  172  N. 
Car.  188,  90  S.  E.  149.  It  is  the  con- 
signee's duty  to  take  tlie  goods  from 


533 


§  32S4] 


CONTRACTS 


[1  Supp. 


§  3254.  The  carrier's  lien/ — A  carrier  has  been  held  to 
have  a  Hen  for  charges  even  where  the  contract  was  that  of  an 
interstate  carrier  and  invalid  because  made  at  a  rate  other  than 
that  prescribed  by  its  published  schedule  rates/ 


the  time  that  a  carrier  refuses  to 
pay  for  damages  to  the  shipment, 
they  not  having  become  worthless 
by  the  carrier's  act,  with  right  to 
sue  for  damages;  so  that  not  tak- 
ing them  he  is  liable  for  storage 
charges :  Holloman  v.  Southern  R. 
Co.,  172  N.  Car.  372,  90  S.  E.  292,  L. 
R.  A.  1917C,  416n,  Ann.  Cas.  1917E, 
1069.  See  also  as  to  right  to  charge 
for  storage  where  strike  prevents 
delivery:  Boston  &c.  R.  Co.  v. 
Oceanic  Steam  Nav.  Co.,  226  Mass. 
509,  116  N.  E.  260.  But  when  the 
carrier  wrongfully  detains  goods  it 
is  not  entitled  to  storage  charges: 
Panhandle  &  S.  F.  R.  Co.  v.  Hubbard 
(Tex.  Civ.  App.),  190  S.  W.  793.  See 
also  Hall  &  Co.  v.  Norfolk  So.  R. 
Co.,  173  N.  Car.  108,  91  S.  E.  607; 
Belknap  v.  Baltimore  &c.  R.  Co.  (W. 
Va.),  91  S.  E.  656,  L.  R.  A.  1917D, 
916. 

®A  railroad  company  which  re- 
ceives cotton  seed  on  which  freight 
and  demurrage  charges  have  accrued 
has  a  lien  therefor,  and  may  detain 
shipment  until  payment  or  agreement 
by  consignee  to  pay :  Powell  v.  Sea- 
board Air  Line  R.,  19  Ga.  App.  91, 
90   S.    E.   980.    A  carrier   to   whom 


he  delivered  the  goods  for  shipment 
to  his  order  can  not  hold  them  as 
against  the  seller,  or  assert  any  lien 
for  transportation  charges,  and  on 
failure  to  deliver  is  liable  to  the  seller 
for  their  value  where  a  buyer  of  the 
goods  for  cash  failed  to  pay  the  con- 
sideration :  Ocean  S.  S.  Co.  v.  South- 
em  States  Naval  Stores  Co.,  145  Ga. 
798,  89  S.  E.  838.  Until  all  transpor- 
tation charges  are  paid,  a  carrier  may 
lawfully  refuse  to  deliver  goods: 
Yazoo  &  M.  V.  R.  Co.  v.  Picher 
Lead  Co.  (Mo.  App.),  190  S.  W. 
387.  A  carrier  loses  its  lien  by  vol- 
untarily parting  with  the  possession 
of  freight ;  Beckwith  v.  Atlantic  Coast 
Line  R.  Co.,  72  Fla.  522,  73  So.  593. 
But  delivery  of  a  portion  does  not 
discharge  the  Hen  from  the  balance 
unless  so  intended :  Sheppard  v.  New 
York  &c  R.  Co.,  227  Mass.  234,  116 
N.  E.  556  (and  the  intention  is  usual- 
ly a  question  for  the  jury). 

7  St.  Louis  L  M.  &c.  R.  Co.  v. 
McNabb  (Okla.),  162  Pac.  811.  Car- 
rier  has  lien  on  goods  for  accrued 
storage  charges  which  are  within  In- 
terstate Commerce  Act:  Boston  &c 
R.  V.  Oceanic  Steam  Nav.  Co.,  226 
Mass.  509,  116  N.  £.  260. 
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§  3260.  Termination  of  the  relation  of  carrier.* — ^Where 
the  carrier  made  delivery  at  the  general  storage  track  of  a  large 
manufacturing  plant  which  covered  one  hundred  eighty  acres 
and  contained  an  elaborate  intermural  trackage  system,  it  was 
held  that  this  was  sufficient,  and  the  carrier  was  not  obliged  to 
distribute  the  cars  throughout  the  plant  on  the  trackage  system  of 
the  manufacturer.* 

§  3261.  Delivery  to  right  person.' — It  was  notice  to  the 
carrier  that  the  consignee  was  not  the  owner  of  the  goods  where 
goods  were  shipped  to  the  order  of  the  shipper  with  directions  to 
notify  another.* 

§  3262.  Place  of  delivery. — ^A  carrier  is  bound  to  deliver 
at  the  destination  fixed  by  the  contract,  and  can  not  compel  the 
owner  to  accept  the  goods  elsewhere.* 


^As  to  what  is  delivery  sufficient 
to  terminate  relation  of  carrier  and 
the  conflicting  rules  in  different  ju- 
risdictions as  to  when  it  ceases  and 
liability  as  warehouseman  begins,  see 
generally:  Chicago  &c.  R.  Co.  v. 
Stouffer,  61  Ind.  App.  190,  111  N.  E. 
809;  Gary  Bros.  &c.  Co.  v.  Chicago 
&c,  R.  Co..  49  Mont.  524,  143  Pac. 
955;  Farmer's  Mercantile  Co.  v.  Mis- 
souri Pac.  R.  Co.,  27  N.  Dak.  302, 
146  N.  W.  550;  Layton  &  Sons  v. 
Charleston  &c.  R.  Co.,  90  S.  Car.  323, 
72  S.  E.  988 ;  Dunlap  v.  Great  North- 
em  R.  Co.,  34  S.  Dak.  320.  148  N.  W. 
529,  Ann.  Cas.  1916D,  805n;  post 
9  3264. 

»  New  York  Cent.  &  H.  R.  R,  Co. 
V.  General  Electric  Co.,  219  N.  Y. 
227,  114  N.  E.  115. 

*  Notice  to  the  "notify  part3r"  not 
being  sufficient  under  Rev.  Stat.  1909, 
§  3113.  where  fruit  consigned  to  ship- 
per, another  to  be  notified,  is  rejected 
by  the  latter,  the  carrier  is  liable  in 
conversion  if  it  sells  the  fruit  with- 


out notif3ring  the  consignor,  if  prac- 
ticable: F.  W.  Brockman  Commis- 
sion Co.  V.  Missouri  Pac.  R.  Co.,  195 
Mo.  App.  607,  188  S.  W.  920.  Where, 
while  in  possession  of  the  property, 
it  received  notice  from  the  true  owner 
of  his  title  and  a  demand  for  delivery 
was  made,  a  common  carrier  rtceived 
goods  from  a  purchaser  who  was  the 
apparent  owner,  is  no  defense  against 
the  true  owner:  Ocean  S.  S.  Co.  v. 
Southern  States  Naval  Stores  Co., 
145  Ga.  798,  89  S.  E,  838.  There  is  a 
conversion  where  the  carrier  demands 
excessive  and  illegal  freight  charges, 
and  on  the  refusal  of  the  shipper  to 
pay  them  declines  to  deliver  the 
goods,  and  sells  them  for  the  charges : 
Panhandle  &  S.  F.  R.  Co.  v.  Hubbard 
(Tex.  Civ.  App.),  190  S.  W.  793. 

♦Dodge  &  Dent  Mfg.  Co.  v.  Penn- 
sylvania R.  Co.,  175  App.  Div.  823, 
162  N.  Y.  S.  549. 

'  Belknap  v.  Baltimore  &c.  R.  Co. 
(W.  Va.).  91  S.  E.  656,  L.  R.  A. 
1917D,  916. 
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§  3264.  Delivery  as  warehouseman.* — ^Where  a  portion  of 
a  car  of  interstate  freight  was  destroyed  by  flood  ten  days  after 
its  arrival  and  notice  given  to  remove  it  within  forty-eight 
hours,  the  carrier  was  liable  only  as  a  warehouseman/ 

§  3272.  Liability  as  warehouseman.^ — ^An  initial  carrier  is 
not  liable  for  damages  occasioned  by  any  breach  of  duty  on  the 
part  of  the  last  carrier  as  warehouseman." 

§  3278.  Stoppage  in  transitu. — ^Where  the  consignee  gave 
notice  to  hold  grain  as  against  purchaser  whose  transfer  was  not 
validated  by  statute,  he  has  a  right  of  action  based  on  right  of 
stoppage  in  transitu  as  for  conversion  by  wrongful  delivery  to 
another/® 

§  3280.  Delivery  to  connecting  carrier,  and  liability  of 
connecting  carrier — In  general. — A  carrier  breaching  its  con- 
tract to  carry  goods  to  a  certain  point  and  there  deliver  them  to  a 
connecting  carrier,  and  thus  causing  loss  to  the  shipper,  is  liable  in 
an  action  for  breach  of  contract/^  The  Carmack  Amendment 
makes  the  initial  carrier  liable  for  loss  or  injury  caused  by  its 
connecting  carriers  to  a  through  interstate  shipment;**  but  it 
does  not  abrogate  the  liability  of  a  connecting  carrier  to  be  sued 
by  the  shipper,  if  he  sees  fit,  for  loss  or  injury  caused  on  its  own 


^A  railroad  company  is  liable  in 
Georgia  as  a  common  carrier  until  a 
reasonable  time  after  notice  of  ar- 
rival, and  then  it  becomes  liable  as  a 
warehouseman:  Knight  v.  Georgia 
Southwestern  &  G.  R.  Co.,  18  Ga. 
App.  539,  90  S.  E.  81. 

^  Chalmers  v.  New  York  Cent.  R. 
Co.,  175  App.  Div.  239,  161  N.  Y.  S. 
577;  Dodge  &  Dent  Mfg.  Co.  v. 
Pennsylvania  R.  Co.,  175  App.  Div. 
823,  162  N.  Y.  S.  549. 

®A  carrier,  in  charge  of  a  ship- 
ment of  interstate  freight  as  ware- 
houseman only,  is  obligated  to  exer- 
cise the  degree  of  care  which  an  or- 
dinarily prudent  person  would  exer- 
cise as  to  property  at  the  time  and  un- 
der the  circumstances:  Chalmers  v. 
New  York  Cent.  R.  Co.,  175  App. 
Div.  239,  161  N.  Y.  S.  577.  It  was 
held  that  delivering  carrier  which 
stored  merchandise  at  its  own  wharf 
to  await  arrival  of  vessel  which  was 
to  transport  it  to  its  ultimate  destina- 
tion  was  liable  as  a  warehouseman 


under  the  terms  of  the  bill  of  lading: 
Coate  Bros.  v.  New  Orleans  Terminal 
Co.,  139  La.  958,  72  So.  678. 

•  Dodge  &  Dent  Mfg.  Co.  v,  Penn- 
sylvania R.  Co.,  175  App.  Div.  823, 
162  N.  Y.  S.  549. 

10  Bell  V.  Chicago  &  N.  W.  R.  Co.. 
164  Wis.  277,  159  N.  W.  914.  Sec 
generally  as  to  stoppage  in  transitu 
post  S  4929  et  seq. 

11  Bennett  v.  Missouri  Pac  R.  Co., 
100  Kans.  537,  164  Pac.  1084. 

12  Atlantic  Coast  Line  R  Co.  v. 
Riverside  Mills,  219  U.  S,  186,  31 
Sup.  Ct  164,  31  L.  R.  A.  (N.  S.) 
7n;  Kirsch  v.  Postal  Tel.  Cable  Co., 
100  Kans.  250,  164  Pac  267 ;  O'Briant 
V.  Pryor  (Mo.  App.).  195  S.  W.  759; 
Stoddard  Lumber  Co.  v.  Oregon  &c. 
R.  Co..  84  Ore.  399,  165  Pac.  363; 
Gulf  &c.  R.  Co.  v.  Nelson  (Tex.). 
192  S.  W.  1056  (and  for  damages 
caused  by  delay)  ;  note  in  Am.  &  Eng. 
Ann.  Cas.  1915B,  83.  See  also  Toledo 
&c.  R.  Co.  V.  Milner  (Ind.  App.),  UO 
N.  E.  756;  and  post  §  3284. 
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line."  An  initial  interstate  carrier  has  a  right  of  action  against 
a  connecting  carrier  for  reimbursement  for  any  damages  it  has 
been  required  to  pay  the  shipper  because  of  the  connecting  car- 
rier's negligence." 

§  3282.  Contract  for  through  carriage. — An  interpretation 
making  the  initial  carrier  liable  for  damages,  as  for  through  ship- 
ment, wherever  occurring,  is  favored  in  considering  contracts 
for  shipment  over  connecting  lines.^^ 

§  3284.  Which  carrier  is  liable  to  consignee. — While  an 
initial  carrier  which  receives  goods  for  interstate  shipment  is 
liable  for  loss  or  injury  occurring  beyond  its  lines,  under  the 
Carmack  Amendment  to  the  Interstate  Commerce  Act,  a  con- 


*3  Nashville  &c.  R.  Co.  v.  Abram- 
son  &c.  Produce  Co.    (Ala.),  74  So. 
350;    Central   of   Georgia   R.   Co.   v. 
W'axelbaum     Produce     Co.,     18    Ga. 
App.  489,  89  S.  E.  635 ;  Southern  R. 
Co.  V.  Waxelbaum   Produce   Co.,   19 
Ga.  App.  64,  90  S.  E.  987 ;  Cincinnati, 
H.  &  D.  R.  Co.  V.  Quincey  &  Rogers, 
19  Ga.  App.  167,  91  S.  E.  220 ;  Collier 
V.  Wabash  R.  Co.    (Mo.  App.),   190 
S.  W.  969.     The  terminal  carrier  is 
not  liable  unless  it  obligates  itself  to 
pay  such  damages  under  the  Carmack 
Amendment  where  damages  to  goods 
occur  on  the  line  of  the  initial  car- 
rier:   Cedar  Rapids  Fuel  Co.  v.  Illi- 
nois Cent.  R.  Co.  (Iowa),  160  N.  W. 
353.     Shipper  over   connecting   lines 
still  has  remedy  against  intermediate 
carrier  for  loss  occurring  on  its  line 
only  under  the  Carmack  Amendment : 
Southern  P.  Co.  v.  Avey,  173  Ky.  598, 
191  S.  W.  460.   See  also  note  in  L.  R. 
A.   1917A,  265.    Where  the  railroad 
delivered  it  on  pier  where  steamship 
was   loading   in   ample    time    to    be 
loaded,    the    railroad    contracting    to 
carry  cotton  to  port,  and  to  deliver 
to  ocean  carrier,  was  not  liable  for 
ocean  carrier's   failure  to  transport: 
Louisville,  &  N.  R.  Co.  v.  Williams 
(Ala.),  7Z  So.  548.     Both  companies 
were  responsible  for  delays  and  con- 
sequent damages  proximately  result- 
ing from  such  negligence,  where  neg- 
lipence  of  railroad  in   failing  or  re- 
fusing to  accept  shipment  of  livestock 
at   connecting   point    concurred    with 
negligence  of  connecting  road  in  fail- 
ing to  deliver  shipment  in  question. 


on  transfer  track:  St.  Louis  South- 
western R.  Co.  V.  Miller  &  White 
(Tex.  Civ.  App.),  190  S.  W.  819.  The 
connecting  carrier  was  not  liable 
where  it  could  not  have  discovered 
the  unfitness  of  the  cars  by  reasona- 
ble inspection,  where  potatoes  in  sacks 
were  injured  because  bottoms  of  cars 
in  which  they  were  shipped  were 
permeated  with  salt:  Geo.  B.  Higgins 
&  Co.  V.  Chicago,  B.  &  Q.  R.  Co.,  135 
Minn.  402,  161  N.  W.  145,  L.  R.  A. 
1917C,  507n.  But  a  railroad  receiv- 
ing potatoes  from  steamboat  com- 
pany to  which  the  skipper  had  deliv- 
ered them,  and  negligently  furnishing 
unprepared  car  for  interstate  ship- 
ment, so  that  potatoes  were  damaged, 
was  liable  under  the  Carmack  Amend- 
ment: Aydlett  v.  Norfolk-Southern 
R.  Co.,  172  N.  Car.  47,  89  S.  E.  1000. 

^*  St.  Louis  &  S.  F.  R.  Co.  V.  Akard 
(Okla),  159  Pac.  344. 

15  Keithley  &  Quinn  v.  Lusk,  195  Mo. 
App.  143,  189  S.  W.  621.  The  initial 
carrier  does  not  destroy  its  through 
character  by  is.suing  a  bill  of  lading 
over  its  own  line  only,  and  itself  re- 
consigning  the  goods  to  the  connect- 
ing carrier,  where  the  parties  contem- 
plated a  through  shipment,  part  over 
a  connecting  line,  at  a  through  rate : 
Keithlev  &  Quinn  v.  Lusk.  195  Mo. 
App.  143,  189  S.  W.  621.  As  to  duty 
of  connecting  carrier  to  know  con- 
tract made  by  initial  carrier,  see : 
Alcorn  v.  Adams  Exp.  Co.,  148  Ky. 
352,  146  S.  W.  747,  52  L.  R.  A.  (N. 
S.)  858n. 
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necting  carrier  is  not  liable  for  loss  or  injury  occurring  before 
they  reach  its  line.^* 

*«  Knapp  V.  Minneapolis,  St.  P.  &c.  ley  &  Quinn  v.  Lttsk,  195  Mo.  App. 

R.  Co.,  34  N.  Dak.  466,  159  N.  W.  81 ;  143,  189  S.  W.  621.  Where  goods  were 

St  Louis,  I.  M.  &  S.  R.  Co.  v.  Cun-  received   for  through   transportation 

ningham  Commission   Co.,   125  Ark.  the  initial  carrier  became  responsible 

577,    188   S.   W.    1177.     At   common  for  the  destruction  of  the  goods  while 

law  a  shipper  has  a  right  of  action  in   custody  of   delivering  carrier,  in 

against  each  carrier  in  a  line  in  turn  transit  under  terms  of  contract:  Wil- 

for  damage  occurring  upon  its  divi-  son  v.  Chicago  Great  Western  R  Co. 

sion,  a  common  carrier  for  hire  be-  (Mo.  App.),  190  S.  W.  22.   The  ini- 

ing    an    insurer    of    safe    delivery:  tial  carrier   held   not  liable   for  the 

Southern   R.    Co.   v.   Avey,    173   Ky.  warehouseman's    negligence,    storage, 

598,  191  S.  W.-460.    Under  Carmack  or  unlawful  sale  at  the  instance  of  the 

Amendment  an  initial  carrier  is  re-  delivering   carrier   where   it  had  no 

sponsible  for  a  delay  occurring  on  the  part  in  keeping  or  disposing  of  flour 

line  of  a    connecting    carrier:    Van  after  its  rejection  by  buyer,  and  ship- 

Epps  V.  Atlantic  Coast  Line  R.  Co.,  per's  failure  to  remove  it,  and  its  dc- 

105  S.  Car.  406,  89  S.  E.  1035.    It  was  livery  to  a  licensed  warehouseman  at 

held  that  the  issuing  carrier  was  the  shipper's   risk:   Model    Mill    Co.   v. 

initial    carrier    within    the    Carmack  Carolina,  C.  &  O.  R.  Co.,  136  Tcnn. 

Amendment  to  the   Interstate  Com-  211,  188  S.  W.  936.   Initial  carrier  is 

merce  Act,  and  liable  for  damages  to  responsible  for  entire  damage  occur- 

shipment,   where  interstate   shipment  ring  in  transit  over  connecting  lines, 

was  transferred  on  direction  of  con-  but  is  entitled  to  recoup  for  any  part 

signee  at  destination   named  in  bill  of  loss  occurring  upon  line  of  con- 

of  lading  and  shipped  to  another  point  necting     carriers,     under     Carmack 

on  the  same  bill  of  lading :  Baltimore  Amendment  to  Interstate  Commerce 

&  O.  R.  Co.  V.  Montgomery  &  Co.,  19  Act :    Southern  R.  Co.  v.  Avey,  173 

Ga.  App.  29,  90   S.   E.   740 ;   Victor  Ky.  598,  191  S.  W.  460.  See  also  ante 

Produce  Co.  v.  Western  Transit  Co.,  §  3280. 
135  Minn.  121,  160  N.  W.  248;  Keith- 
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§  3290.  Carriers  of  live  stock  in  general. — ^The  shipper 
and  carrier  may  make  such  agreements  as  they  see  fit  upon  the 
matter  of  delivery  to  the  carrier.^  The  carrier  of  hve  stock  is 
an  insurer  against  all  perils  except  the  act  of  God,  the  public 
enemy,  the  shipper's  negligence  and  animals'  "proper  vice/'^ 

§3293.  Carrier^s  duty  as  to  accommodations. — A  com- 
mon carrier  of  live  stock  is  under  a  duty  to  provide  proper  facili- 
ties for  loading,  transporting  and  delivery,  and  during  transpor- 
tation it  must  exercise  reasonable  precaution  to  insure  safe  de- 
livery." But  it  has  been  held  that  a  railroad  company  is  not  re- 
quired to  watch  a  car  of  live  stock,  sidetracked  in  its  yard,  to  see 
that  it  is  not  injured  and  moved.* 

§  3294.  Loading  and  unloading. — If  such  care  is  necessi- 
tated by  delay,  notwithstanding  the  fact  that  a  shipping  contract 
requires  the  shipper  to  care  for  the  cattle  while  awaiting  ship- 
ment, the  carrier  must  use  ordinary  care  to  prevent  injury  while 
they  are  in  pens  awaiting  shipment  after  acceptance  for  trans- 
portation.* The  carrier  will  not  be  justified,  under  the  twenty- 
eight-hour  law  relating  to  transportation  of  cattle,  in  unloading 
cattle  in  hot  and  dusty  pens  unprotected  from  the  sun.' 

§  3295.  Care  of  stock  in  transit. — It  is  a  part  of  the  serv- 
ice required  by  the  shipping  contract  for  the  carrier  to  dip  cat- 
tle under  quarantine  laws,  and  negligence  in  its  performance 
must  be  measured  by  the  terms  of  the  contract.^ 

iBIackwcIl  V.  Oregon  Short  Line  Vaughn  (Tex.  Civ.  App.),  191  S.  W. 

R-  Co.,  82  Ore.  303,  161  Pac.  565.  142. 

« Baker  v.  Bush  (Mo.  App.),  194  S.  •Southern  Pac  Co.  v.  Stewart,  233 

W.  1061;  post  §  3296.  Fed.  956,  147  C.  C.  A.  630. 

» Walton  Land  &  Timber  Co.  v.  "^  Missouri,  K.  &  T.  R.  Co.  v.  Skin- 
Louisville  &  N.  R,  Co.,  72  Fla.  66,  ner  (Okla.),  160  Pac.  875.  Under  a 
72  So.  485.  contract  requiring  the  shipper  to  care 

*  Illinois  Cent  R.  Co.  v.  Wm.  At-  for  stock,  a  carrier  must  furnish  rea- 

kinson  &c.  Co.,  113  Miss.  678,  74  So.  sonable   facilities    and    opportunities 

616.  for  feeding  and  watering:  Ft.  Worth 

« Panhandle  &    S.    F.    R    Co.    v.  &  D.  C.  R.  Co.  v.  Allen  (Tex.  Civ. 

App.),  189  S,  W.  765. 
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§  3296.  Liability  for  loss  or  delay.® — Only  in  case  the 
storm  was  the  sole  proximate  cause  of  the  injury  is  the  carrier 
of  live  stock  relieved  from  liability  on  the  ground  that  a  storm 
constituted  an  act  of  God.'  The  carrier  is  liable  for  the  dam- 
ages occasioned  by  its  delay  in  supplying  cars  for  shipment  of 
live  stock. ^'^ 

§  3297.  Special  contract  and  limitation  of  liability. — Spe- 
cial contracts  limiting  liability  or  the  time  and  manner  of  giving 
notice  of  loss  or  injury  and  presenting  claim  and  bringing  suit, 
have  frequently  been  made  in  the  case  of  live  stock  shipments 
and  sustained  as  valid  where  reasonable  and  not  stipulating 
against  the  carrier's  negligence  nor  contrary  to  statute  or  Act  of 
Congress.^*  Unless  the  shipment  was  made  under  agreement 
that  the  contract  could  be  executed  later,  a  special  contract  lim- 
iting the  liability  of  the  carrier  of  live  stock  is  unsupported  by  any 

*  A  carrier  of  livestock  is  liable  is  not  liable :  Wood  v.  Boston  &  M. 
as  insurer  against  such  loss  or  R.  R,  (N.  H.),  98  Atl.  4S0.  Where  at 
damage  as  does  not  arise  from  act  the  suggestion  of  the  carrier,  martial 
of  God,  the  public  enemy,  or  from  law  having  been  declared  in  a  flood 
nature  and  propensities  of  animals  district,  a  shipment  of  chickens  was 
against  which  due  care  could  not  appropriated  by  the  military  authori- 
provide  unless  the  contract  con-  ties,  the  carrier  can  not  defeat  re- 
tains contrary  provisions:  Ft.  Worth  covery  by  the  shipper  on  the  ground 
&  D.  C.  R.  Co.  V.  Allen  (Tex.  Civ.  that  tiiere  was  a  confiscation,  it  hav- 
App.),  189  S.  W.  765.  The  carrier,  if  ing  caused  the  appropriation:  Chicago 
it  used  ordinary  care,  would  not  be  &  E.  I.  R.  Co.  v.  Collins  Produce  Co., 
liable  if  there  was  no  unreasonable  235  Fed.  857,  149  C.  C.  A.  169. 
delay,  no  rough  handling  out  of  the  ^^  American  Exp.  Co.  v.  United 
ordinary,  or  if  cattle  were  damaged  States  Horse  Shoe  Co.,  244  U.  S.  58, 
owing  to  their  nature  or  condition  Z7  Sup.  Ct  595 ;  Erie  R.  Co.  v.  Stone, 
or  other  causes  over  which  the  car-  244  U.  S.  332,  37  Sup.  Ct  633:  Lusk 
rier  had  no  control :  Panhandle  &  S.  v.  Long,  127  Ark.  261,  192  S.  W.  213 ; 
F.  R.  Co.  V.  Morrison  (Tex.  Civ.  Atchison  &c.  R.  Co.  v.  Miller  (Colo.), 
App.),  191  S.  W.  138.  But  the  car-  163  Pac.  836;  Chicago  &c.  R.  Co.  v. 
rier  is  bound  to  use  ordinary  care  to  Priddy  (Ind.  App.),  115  N.  E.  266; 
transport  the  stock  with  reasonable  Chicago  &c  R.  (To.  v.  Parsons  (Okla.), 
dispatch:  Ft.  Worth  &c.  R.  Co.  v.  162  Pac.  955.  See  also  notes  in  Am. 
Bryson  (Tex.  Civ.  App.),  195  S.  W.  &  Eng.  Ann.  Cas.  1913D,  974;  1913E, 
1165.  Where  damages  to  livestock  in  868 ;  1914A,  231.  The  carrier  was 
transit  are  caused  by  an  animal's  not  liable  for  resulting  damages 
viciousness  or  by  the  viciousness  of  from  shrinkage  under  contract  for 
other  animals,  the  carrier  is  not  lia-  shipment  of  livestock  requiring  ship- 
ble:  Teeter  v.  Southern  Express  C^.,  per  to  feed  and  water  them,  where 
172  N.  Car.  616,  90  S.  E.  761.  that   was   not   done   in   an   ordinary 

»Tobin  V.  Lake  Shore  &  M.  S.  R,  prudent  way:  Ft.  Worth  &  D.  C  R- 

Co.,  192  Mich.  549,  159  N.  W.  389.  Co.  v.  Allen  (Tex.  Civ.  App.),  189  S. 

i<>  Levy  V.    Nevada-Calif ornia-Ore-  W.  765.    A  provision  of  contract  for 

gon  R.,  81  Ore.  67\  160  Pac.  808,  L.  interstate  carriage  for  notice  of  claim 

R.  A.  1917B,  564.    If  the  delay  is  oc-  before   removal    from   destination  is 

casioned  by  unloading  to  feed  in  com-  reasonable  as  regards    a    claim    for 

pliance  with  28-hour  law,  the  carrier  shrinkage    of    livestock:     Panhandle 
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consideration,  where  issued  and  accepted  after  shipment/*  A 
stipulation  for  nonliability  for  injury  to  live  stock  for  delay 
caused  by  stress  of  weather  or  for  causes  beyond  control  of  the 
carrier  has  been  held  not  to  include  an  injury  caused  by  derail- 
ing of  cars."  And  a  limitation  of  the  carrier's  liability  for  any 
"loss,  injury,  or  damage"  for  which  it  might  otherwise  be  re- 
sponsible has  been  held  not  to  limit  its  liability  for  damages 
from  delay  in  transit  resulting  in  loss  of  an  advantageous  mar- 
ket." 

§  3299,  Termination  of  relation  and  delivery. — For  the 
purposes  of  delivery,  the  agent  of  a  delivering  carrier  in  an  in- 
terstate shipment  of  cattle  is  the  agent  of  the  initial  carrier  and 
he  may  waive  notice  of  injury  required  by  the  bill  of  lading  is- 
sued by  thie  initial  carrier." 


&  S.  F.  R.  Co.  V.  Bell  (Tex.  Civ. 
App.),  189  S.  W.  1097;  Sweetser  v. 
Chicago  &  Alton  R.  Co.,  196  III.  App. 
623.  Provisions  of  contract  for  ship- 
ment of  livestock  for  notice  of  claim 
for  damages,  and  that  stock  be  not 
removed  till  three  hours  after  notice 
are  separable,  and  any  invalidity  of 
the  second  does  not  invalidate  the 
first:  Panhandle  &  S.  F.  R.  Co.  v. 
Bell  (Tex.  Civ.  App.),  189  S.  W.  1097. 
There  was  a  sufficient  consideration 
upon  which  to  base  a  clause  in  con- 
tract of  shipment,  requiring  shipper 
to  make  claim  for  any  damage  within  ' 
ten  days  from  date  of  delivery  where 
two  different  rates  were  offered  a 
shipper  of  livestock  and  he  accepted 
the  lower:  Illinois  Cent.  R.  Co.  v. 
W.  J.  Davis  &  Co.,  112  Miss.  119,  72 
So.  874.  In  the  transportation  of  live- 
stock, a  common  carrier  can  not  limit 
its  liability  for  negligence :  Moyers  v. 


Illinois  Cent.  R.  Co.,  197  111.  App. 
179.  The  fact  that  a  shipper  of  live- 
stock in  interstate  commerce  did  not 
read  the  contract  of  shipment  at  the 
time  of  signing  it  would  not  under 
the  federal  law  relieve  him  from  the 
binding  force  of  the  provisions  of 
the  contract  under  the  Carmack 
Amendment  to  the  Interstate  Com- 
merce Act :  Panhandle  &  S.  F.  R.  Co. 
V.  Bell  (Tex.  Civ.  App.).  189  S.  VV. 
1097. 

^2  Chesapeake  &  O.  R.  Co.  v.  Jor- 
dan (Ind.  App.).  114  N.  E.  461 ;  Atch- 
ison. T.  &  S.  F.  R.  Co.  V.  White 
(Tex.  Civ.  App.),  188  S.  W.  714. 

13  Slider  v.  Pere  Marquete  R.  Co. 
(Mich.),  161  N.  W.  961. 

"  Elliott  v.  (Hiicago  &c.  R.  Co.,  38 
S.  Dak.  371,  161  N.  W.  347. 

15  Baltimore  &  Ohio  R.  Co.  v. 
Leach,  173  Ky.  452,  191  S.  W.  310. 
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§  3308.     Creation  of  relation — Offer  to  become  passenger.* 

— A  caretaker  of  live  stock  being  transported  by  the  train  is  a 
passenger  while  riding  in  the  caboose.*  In  the  absence  of  an  in- 
vitation, express  or  implied,  a  person  will  not  ordinarily  be  a 
passenger  where  he  attempts  to  board  a  street  car  at  a  place 
which  is  not  a  regular  stopping  place.*  One  may  become  a  pas- 
senger before  he  purchases  a  ticket  or  pays  fare,*  and  one  who 
comes  to  a  station  for  the  purpose  of  becoming  a  passenger  is 
entitled  for  a  reasonable  time  to  the  protection  of  a  passenger.* 

§  3310.  Duties  of  carrier  toward  passenger.' — Where  the 
passenger  is  bereft  of  reason  and  has  not  sufficient  intelligence  to 
enable  him  to  care  for  himself  by  reason  of  intoxication,  and  the 

1  See  generally  as  to  when  intending  P.  R.  G>,  v.  Shadid  (OkIa.)>  159  Pac 

passenger  becomes  an  actual  passen-  913. 

ger :    Kentucky  Highlands  R.  Co.  v.  ^  Nuttall  v.  Worcester  ConsoL  St 

Creal,  166  Ky.  469,  179  S.  W.  417,  L,  R.  Co.,  225  Mass.  167,  114  N.  E.  291; 

R.  A.  1916B,  830n,  Ann.  Cas.  1917C,  Horwitz  v.  Jefferson  County  Traction 

1205n,  1206,.  where  the  authorities  are  Co.  (Tex.  Civ.  App.),  188  S.  W.  26. 

reviewed  in  a  note.    As  to  express  *  Berkebile  v.  Johnstown  Trac  Co^ 

messengers,    see :    Baltimbre   &c.   R.  255  Pa.  310,  99  Atl.  871. 

Co.  V.  Duke,  38  App.  D.  C.  164,  Ann.  '  Thomas  v.  Southern  R.  Co.,  173 

Cas.  1913C,  832n.  N.  Car.  494,  92  S.  E.  321.    See  also 

*  Norfolk  Southern  R.  Co.  v.  Chat-  Kansas  City  So.  R  Co.  v.  WiUsic,  224 
man,  244  U.  S.  276,  37  Sup.  Ct.  499,  Fed.  908,  140  C.  C.  A.  352 ;  Baril  v. 
L.  R.  A.  191 7F,  1128;  McGregor  v.  New  York  &c  R.  Co.,  90  Conn.  74, 
Great  Southern  R.  Co.,  31  N.  Dak.  96  Atl,  164;  Lake  Erie  &c  R.  Co.  v. 
471,  154  N.  W.  261,  Ann.  Cas.  1917E,  McConkey  (Ind.  App.).  113  N.  E 
141,  150,  where  many  authorities  are  24.  But  sec  as  to  duty  as  to  station 
reviewed;  Missouri,  K.  &  T.  R.  Co.  premises:  Illinois  Cent.  R.  Co.  v. 
V.  Lynn  (Okla.),  161  Pac.  1058.  See  Sanderson,  175  Ky.  11,  192  S.  W.  869, 
also  as  to  when  employe  riding  home  L.  R.  A.  191 7D,  890n. 
after  work  or  the  like  is  a  passenger :  «  Carriers  of  passengers  are  bound 
Indianapolis  Trac.  &c.  Co.  v.  Isgrig,  to  exercise  the  highest  practicable 
181  Ind.  211,  104  N.  E.  60,  and  cases  care  for  safety  of  passengers: 
there  cited.  One  riding  on  a  freight  United  Rys.  &  Electric  Co.  v.  Phil- 
train  merely  with  the  consent  of  the  lips,  129  Md.  328,  99  AtL  355,  L 
engineer  is  not  a  passenger:  Tuder  R.  A.  1917C,  384;  Hagerstown  & 
V.  Oregon  Short  Line  R.  Co.,  135  F.  R.  Co.  v.  State,  129  Md.  318, 
Minn.  294,  160  N.  W.  785,  L.  R.  A.  99  Atl.  376;  Larskowski  v.  De- 
1917C,  86.  Compare,  however,  Van-  troit  United  Ry.,  193  Mich.  409,  159 
dalia  R.  Co.  v.  Darby,  60  Ind.  App.  N.  W.  530;  Lentz  v.  Minneapolis  & 
294,  108  N.  E.  778;  Chicago,  R.  I.  &  St  Paul  Suburban  R.  Co.,  135  Minn. 
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carrier's  servants  know  of  the  passenger's  condition,  it  is  negli- 
gence to  abandon  him  in  a  known  place  of  danger/  The  carrier 
is  bound  to  exercise  such  care  as  is  reasonably  necessary  to  pro- 
tect a  sick,  aged  or  infirm  passenger.®  Where  a  passenger  rides 
on  a  freight  train,  however,  he  assumes  the  risks  and  inconve- 
niences necessarily  and  reasonably  incident  to  being  carried  on 
such  a  train  in  its  ordinary  operation." 

§  3311.  Carrier's  duty  as  to  accommodations. — It  is  ordi- 
narily the  duty  of  a  railroad  carrier  of  passengers  .to  furnish  a 
sufficient  number  of  cars  to  accommodate  such  traffic  and  to 
provide  each  passenger  with  a  seat.^®    There  is  no  common-law 


310,  160  N.  W.  794 ;  Mills  v.  Atlantic 
Coast  Line  R.  R.,  172  N.  Car.  266,  90 
S.  £.  221 ;  Chicago  &c.  R.  Co.  v.  Diz- 
ney  (Okla.),  160  Pac.  880.  As  other 
carriers  ol  passengers,  proprietors  of 
elevators  are  held  to  a  high  degree  of 
care:  Kranzusch  v.  Trustee  Co.,  93 
Wash.  629,  161  Pac.  492.  The  failure 
of  a  railroad  company  to  stop  its 
freight  and  mixed  trains  carrying 
passengers  at  stations  a  sufficient 
length  of  time  to  permit  passengers 
to  enter  and  leave  is  negligence: 
Witham  v.  Lusk  (Mo.  App.),  190  S. 
W.  403;  Union  Traction  Co.  of  Indi- 
ana V.  McVey  (Ind.),  114  N.  E.  438. 
Prospective  passengers  are  entitled  to 
a  reasonable  time  to  board  a  street 
car,  and,  when  that  is  not  allowed 
they  may  recover :  Schernbeck  v.  New 
Orleans  R.  &  Light  Co.,  140  La.  682, 
IZ  So.  771.  After  the  car  has  stopped, 
passengers  are  entitled  to  a  reasona- 
ble time  in  which  to  get  off:  Tuttle 
v.  Detroit  J.  &  C.  R.  Co.,  193  Mich. 
390,  159  N.  W.  498;  Comer  v.  At- 
lantic Coast  Line  R.  Co.,  105  S.  Car. 
480,  90  S.  E,  188.  Unless  it  was  un- 
necessary and  violent,  a  carrier  is  not 
liable  for  an  accident  happening  on 
account  of  a  jerk  unless  it  was  unnec- 
sary  and  violent:  Louisville  R.  Co. 
V.  Osborne.  171  Ky.  348,  188  S.  W. 
419.  It  is  a  carrier's  duty  to  provide 
its  passengers  with  reasonably  safe 
and  convenient  facilities  for  leaving 
a  car:  Chesapeake  &  O.  R.  Co.  v. 
Clarke,  172  Ky.  811,  189  S.  W.  882; 
Gore  v.  Delaware,  L.  &  W.  R.  Co., 
89  N.  J.  L.  224,  98  Atl.  389.  An  in- 
ference of  negligence  is  warranted. 


where  the  carrier  did  nothing  to  re- 
move from  its  car  platform  ice  which 
had  formed  some  time  previous  to 
the  accident  and  gave  the  passenger 
no  notice  of  its  presence:  Altberger 
V.  New  York  Consol.  R.  Co.,  162  N. 
Y.  S.  739.  See  note  in  L.  R.  A. 
1917E,  663.  It  is  only  when  passen- 
ger's helplessly  intoxicated  condition 
or  incapability  of  protecting  himself 
is,  or  by  ordinary  care  could  be, 
known  by  trainmen,  that  they  are  re- 
quired to  give  him  any  extra  care: 
Louisville  &  N.  R.  Co.  v.  Mudd's 
Admx.,  173  Ky.  330,  191  S.  W.  102. 
It  is  the  carrier's  duty  to  use  rea- 
sonable care  to  keep  the  traps  and 
doors  of  vestibuled  cars  closed:  St 
Louis  Southwestern  R.  Co.  v.  Chris- 
tian (Tex.  Civ.  App.),  191  S.  W.  175. 

^O'Rourke  v.  Louisville  &  N.  R. 
Co.,  197  III.  App.  45. 

^Weirling  v.  St.  Louis  &c,  R.  Co., 
115  Ark.  505,  171  S.  W.901,  Ann.Cas. 
1916E,  253n;  Steketee  v.  Waters,  193 
Mich.  177,  159  N.  W.  368 ;  Middleton 
V.  Whitridge,  213  N.  Y.  499,  108  N. 
E.  192,  Ann.  Cas.  1916C,  856n. 

•  Indianapolis  Southern  R.  Co.  v. 
Tucker,  51  Ind.  App.  480.  98  N.  E. 
431 ;  McGregor  v.  Great  Northern  R. 
Co.,  31  N.  Dak.  471.  154  N.  W.  261, 
Ann.  Cas.  1917E,  141  (but  not  such 
as  are  unnecessary  and  unusual  and 
not  incident  to  its  proper  handling)  ; 
Missouri  &c.  R.  Co.  v.  Lynn  (Okla.), 
161  Pac.  1058.  See  also  note  in  I* 
R.  A.  1917C,  86. 

*<>  Chicago  &c.  R.  Co.  v.  Lindahl, 
102  Ark.  533,  145  S.  W.  191,  Ann. 
Cas.  1914A,  561n;  Cave  v.  Seaboard 
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duty  on  the  part  of  such  a  carrier  to  provide  waiting  rooms  an«J 
toilets,  but  in  many  states  this  duty  is  imposed  by  statute.^^  A 
street  car  company  has  been  held  hable  for  any  defects  in  its  car 
appliances  that  a  most  rigid  examination  would  disclose.** 

§  3312.    Duty  to  protect  passengers  from  third  persons.^^ 

— The  carrier  is  under  a  duty  to  use  a  high  degree  of  care  to 
protect  its  passengers  from  the  acts  of  other  passengers  and  third 
persons  where  they  could  reasonably  have  been  foreseen  and  con- 
trolled/* But  this  duty  does  not  extend  to  acts  of  third  persons 
that  could  not  reasonably  have  been  anticipated  or  controlled." 
If  by  ordinary  care  its  servants  or  agents  should  have  known  of 
obstruction  and  negligently  failed  to  remove  it  or  to  make  passage 
safe,  a  carrier  is  liable  to  a  passenger  for  injury  sustained  by 
falling  over  baggage  or  other  obstruc-ions  placed  in  aisles  of  its 
car  by  other  passengers." 

§  3314.  Carrier's  rules  and  regulations. — A  rule  of  a  car- 
rier prohibiting  the  turning  of  seats  so  that  passengers  can  ride 
backward  is  reasonable  and  enforcible.^'  A  street  car  company 
has  a  right  to  adopt  and  enforce  reasonable  rules  as  to  the  use  of 


Air  Line  R.,  94  S.  Car.  282,  11  S.  E. 
1017,  L.  R.  A.  1915B,  915n,  Ann.  Cas. 
191 5  A,   1065n. 

11  Louisville  &c.  R.  Co.  v.  Common- 
wealth, 160  Ky.  769,  170  S.  W.  162, 
Ann.  Cas.  1916A,  405n ;  West  Bloom- 
field  Twp.  V.  Detroit  United  R.  Co., 
14o  Mich.  198,  109  N.  W.  258,  117 
Am.  Stat.  628;  State  v.  Texas  &c.  R. 
Co.  (Tex.),  173  S.  W.  900. 

"  Batch  V.  Helena  Light  &  R.  Co., 
52  Mont.  517,  159  Pac.  411. 

18  Repp  V.  Indianapohs  &c.  Trac. 
Co.  (Ind.  App.),  109  N.  E.  441.  Where 
there  was  nothing  in  the  conduct  of 
the  other  passenger  when  in  the  pres- 
ence of  the  conductor  before  the  as- 
sault sufficient  to  indicate  that  passen- 
ger was  quarrelsome  or  unruly,  de- 
fendant carrier  was  held  not  respon- 
sible to  passenger  assaulted  on  train 
by  another  passenger  in  absence  of 
conductor:  Mills  v.  Atlantic  Coast 
Line  R.  R.,  172  N.  Car.  266,  90  S.  E. 
221. 

1*  Dixon  V.  Great  Falls  &c  R.  Co., 
38  App.  Cas.  (D.  C.)  591,  Ann.  Cas. 
1913C,  571n;  Chicago  &c.  R.  Co.  v. 
Fisher,  61   Ind.  App.   10,  110  N.   E. 


340;  Adams  v.  Chicago  &c.  R.  Co., 

156  Iowa  31,  135  N.  W.  21,  42  L  R. 
A.  (N.  S.)  373n ;  Kliner  v.  Milwau- 
kee Elec  R.  &c.  Co..  146  Wis.  134.  131 
N.  W.  427,  Ann.  Cas.  1912C,  276n. 

1*  Chicago  &c.  R.  Co,  v.  Brown,  HI 
Ark.  288,  163  S.  W.  525;  Tracy  v. 
Boston  Elec.  R.  Co.,  217  Mass.  569, 
105  N.  E.  351;  Pructt  v.  Southern 
R.  Co..  164  N.  Car.  3,  80  S.  E  65. 
49  L.  R.  A.  (N.  S.)  810n.  Ann.  Cas. 
1915D,  54n;  Sure  v.  Milwaukee  &c. 
R.  &c.  Co.,  148  Wis.  1,  133  N.  W. 
1098,  37  L.  R.  A.  (N.  S.)  724n.  Ann. 
Cas.  1913A,  1074n. 

10  Atkinson  v.  Dean  (Ala.),  11  So. 
479.  See  also  Seaboard  Air  Line  R. 
V.  Andrews.  140  Ga.  254,  78  S.  E 
925,  Ann.  Cas,  1914D,  165n.  But  com- 
pare Beiser  v.  Cincinnati  &c  R.  Co., 
152  Ky.  522,  153  S.  W.  742,  43  L  R 
A.  (N.  S.)  lOSOn;  Jackson  v.  Boston 
Elec.  R.  Co..  217  Mass.  515,  105  N.  E 
379,  51  L.  R.  A.  (N.  S.)  1152n.  And 
see  note  in  Ann.  Cas.  1913B.  811. 

1^  Chesapeake  &c.  R.  Co.  v.  Spiller, 

157  Ky.  222,  162  S.  W.  815,  SO  L  R 
A.  (N.  S.)  394n,  Ann.  Cas.  1915D, 
186n. 
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transfers."  A  rule  of  the  company  refusing  transfer  at  a  point 
which  would  enable  the  passenger  to  make  a  continuous  round 
trip  held  reasonable  and  right,  where  the  law  requires  a  street 
railroad  company  to  carry  passengers  on  a  continuous  trip  be- 
hveen  two  points  for  a  single  fare.^*  A  passenger  on  an  electric 
interurban  car  is  entitled  to  a  seat,  but  if  he  can  not  obtain  one. 
he  is  not  entitled  to  ride  free  but  must  leave  the  car  on  being 
given  a  reasonable  opportunity,  and  if  he  refuses  to  pay  his  fare 
those  in  charge  may  eject  him.**  It  appears  that  the  conductor 
is  guilty  of  assault  and  battery  and  that  the  company  is  liable, 
where  the  conductor  takes  hold  of  a  passenger  to  eject  her  for 
nonpayment  of  fare  before  he  has  stopped  his  train.^^ 

§  3315.     Ejection  for  failure  to  comply  vnth  regulations  or 
because  of  faulty  ticket.** 

^8  Duke  V.  Metropolitan  St  R.  Co.,  order  for  a  ticket  was  a  ticket :  Jones 

166  Mo.  App.   121,   148  S.  W.   166;  v.  Mobile  &  O.  R.  Co.,  112  Miss.  283, 

Jones  V.  Omaha  &c.   St.  R.  Co.,  95  72  So.  1009.    The  company  is  justified 

Nebr.  798,    146   N.   W.   959;    Taylor  in    ejecting   the   passenger    with    the 

V.  Spartanburg  R.  &c.  Co.,  98  S.  Car.  child  when  the  passen'ger  refuses  to 

206,  82  S,  E.  404,  52  L.  R.  A.  (N.  S.)  pay  fare  for  a  child  over  five  years 

90&1,   Ann.   Cas.    1916D,   585n.     See  old:  Fleck  v.  Missouri,  K.  &  T.  R. 

also  note  in  Ann.  Cas.  1916D,  586.  Co.    (Tex.    Civ.    App.),    191    S.    W. 

*®  Hickman  v.  International  R.  Co.,  386.  The  passenger's  offer  to  pay 
97  Misc.  53,  160  N.  Y.  S.  994.  Where  fare  after  process  of  ejectment  has 
the  conductor  on  the  original  trip  begun  will  not  render  his  ejectment 
returned  the  wrong  part  of  the  round  unlawful  where  he  has  failed  and  re- 
trip  fare  to  the  passenger  and  the  fused  to  produce  a  ticket  or  pay  fare 
passenger  was  put  off  on  the  return  after  having  been  given  a  reasonable 
trip  after  handing  the  conductor  the  opportunity  to  do  so,  and  the  train 
part  of  the  ticket  returned  to  him  by  is  stopped  to  put  him  off :  Fleck  v. 
the  first  conductor,  the  company  was  Missouri,  K.  &  T.  R.  Co.  (Tex.  Civ, 
liable:  Cohen  v.  Erie  R.  Co.,  97  Misc.  App.),  191  S.  W.  386. 
1,  160  N.  Y.  S.  1091.  In  case  the  pas-  ^^  Rossman  v.  Georgia  R.  &  Power 
senger  refuses  to  either  pay  his  fare  Co.,  146  Ga.  264,  91  S.  E.  90,  L.  R. 
or  deliver  a  proper  ticket,  he  may  be  A.  191 7C,  483. 

removed    from   the   train:    Cohen  v.  ^^  Briggs  v.  Lusk  (Mo.  App.),  190 

Cleveland,  C.  &  St.  L.  R.  Co.,  197  111.  S.  W.  380. 

App.  88;  Fleck  v.  Missouri,  K.  &  T.  **  See   generally   as   to   when   and 

R.  Co.   (Tex.  Civ.  App.),  191  S.  W.  how  a  passenger  may  be  ejected  and 

386.     Passenger  who  holds  a  ticket  when  the  carrier  is  liable  therefor: 

over  road  running  out  of  a  joint  sta-  Rossman  v.  Georgia  R.  &c.  Co.,  146 

tion,  and  who  takes  the  wrong  train  Ga.  264;  91  S.  E.  90,  L.  R.  A.  1917C, 

by  misdirection,  can  ride  thereon  to  483;  Union  Trac.  Co.  v.  Vestal,  184 

reasonably  safe  and  convenient  point  Ind.  21,  110  N.  E.  211 ;  Terre  Haute 

from  which  he  can  reach  his  proper  &c.    Trac.    Co.    v.    Hornaday    (Ind. 

train,  and  his  ejection  at  such  point  App.),  109  N.  E.  189;  Fagan  v.  At- 

is  proper :  Mobile  &  O.  R.  Co.  v.  Dill,  lantic  Coast  Line  R.  Co.,  220  N.  Y. 

173  Ky.  412,  191  S.  W.  80.  Where  the  301,  115  N.  E.  704,  L.  R.  A.  1917E, 

carrier   ejected   a   passenger   without  663;  Missouri  &c.  R.  Co.  v.  Ashinger 

demanding  payment  of  the  fare,  the  (Okla.),  162  Pac.  814,  L.  R.  A.  1917D, 

railroad  is  liable  to  one  who  boarded  1180;  notes  in  Ann.  Cas.  1912C,  488, 

its  train  in  good  faith,  believing  an  730,  Ann.  Cas.  1913 A,  1198.    A  rail- 
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§  3316.  Carrier's  right  to  compensation. — ^While  the  car- 
rier is  entitled  to  a  fare  for  carriage  and  notwithstanding  the 
fact  that  a  passenger's  presence  on  the  train,  without  paying  a 
fare,  was  illegal,  the  company  is  liable  for  injury  caused  by  its 
negligence.*'  Where  the  scheduled  fare  on  an  interurban  line 
was  greater  for  through  transportation  to  a  certain  stop  than 
the  combined  local  fares  from  the  point  where  a  passenger 
boarded  the  car  to  such  stop,  and,  for  the  purpose  of  taking  ad- 
vantage thereof  the  passenger  paid  the  local  fare  to  an  inter- 
mediate point  and  on  reaching  it  then  tendered  the  local  fare  to 
the  stop  in  question,  he  was  held  to  have  a  right  to  do  so,  and,  in 
any  event,  the  conductor  could  not,  while  retaining  the  fare  to 
the  first  point,  eject  him  on  the  theory  that  he  was  a  through  pas- 
senger to  such  stop." 


as 


§  3318.     Conclusiveness  of  ticket. 

§  3326.  Limitation  of  liability  by  contract — ^Where  one 
travels  on  pass. — ^The  entire  subject  of  contracts  limiting  lia- 
bility has  already  been  considered.*'  Reference  is  here  made, 
therefore,  to  only  a  few  recent  decisions  which  relate  specifically 
to  such  contracts  in  the  case  of  passengers.*^    It  has  been  held 


road  company  has  been  held  not  lia- 
ble for  wanton  act  of  Pullman  con- 
ductor in  ejecting  a  trespasser  where 
not  for  the  protection  of  passengers : 
Louisville  &c.  R.  Co.  v.  Marlin,  135 
Tcnn.  435,  186  S.  W.  595,  L.  R.  A. 
1917A,  417n.  Where  fare  demanded 
by  carrier  was  that  fixed  and  filed 
under  the  law,  a  passenger  can  not 
maintain  action  at  common  law  on 
ground  of  unreasonableness  of  rates, 
the  remedy  being  through  the  railroad 
commission:  Adams  v.  Central  of 
Georgia  R.  Co.  (Ala.),  7Z  So.  650. 

28  Illinois  Cent  R.  Co.  v.  Messina, 
111  Miss,  884,  72  So.  779. 

2*  Brown  v.  Terre  Haute  &c.  Trac 
Co.  (Ind.  App.),  110  N.  E.  703.  See 
also  Terre  Haute  &c.  R.  Co.  v.  Hor- 
naday  (Ind.  App.),  109  N.  E.  189. 

26  See  generally  as  to  effect  of 
ticket  and  where  there  is  a  right  to 
eject  when  ticket  is  not  good :  Louis- 
ville &c.  R.  Co.  V.  Fish  (Ky.),  127 
S.  W.  519,  43  L.  R.  A.  (N.  S.)  584n 
(company  held  liable);  Melody  v. 
Great  Northern  R.  Co.,  25  S.  Dak. 
606,  127  N.  W.  543,  30  L.  R.  A.  (N. 


S.)  568.  Ann.  Cas.  1912C,  727n  (com- 
pany held  not  liable).  Though  no 
unnecessary  force  was  used,  where  a 
passenger  has  paid  for  a  tidcet  to  his 
destination  but  has  failed  to  receive 
the  proper  ticket  owing  to  a  mistake 
of  the  agent,  he  may  recover  for  be- 
ing removed  from  the  train  in  conse- 
quence  of  failing  to  produce  the 
proper  ticket  or  to  pay  the  extra  fare 
demanded :  Cohen  v.  Cleveland,  C.  & 
St.  L.  R.  Co.,  197  111.  App.  88. 

2«  See  ante  fi§  765-776,  and  also  ante 
Chapter  LXXIX  on  Limitation  of 
Liability  by  Contract,  and  post  § 
3337. 

27  Norfolk  So.  R.  Co.  v.  Chatman, 
222  Fed.  802;  Pittsburgh  &c.  R.  Co. 
V.  Brown,  178  Ind.  11,  97  N.  E.  145, 
98  N.  E.  625 ;  Buckley  v.  Bangor  &c 
R.  Co.,  113  Maine  164,  93  Atl.  65,  L 
R.  A.  1916A,  617,  and  numerous  au- 
thorities reviewed  in  opinion  and 
note.  See  also  as  to  contract  attempt- 
ing to  relieve  a  railroad  company 
from  liability  to  employes  of  sleep- 
ing car  company,  express  messengers, 
or  others,  occupying  a  somewhat  sim- 
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under  the  Nebraska  constitution  and  statute  that  a  contract  is 
void  that  provided  that  operatives  of  a  circus  train  shall  be  re- 
garded as  employes  of  the  owners  of  the  circus  and  not  of  the 
railroad,  and  that  the  railroad  shall  not  be  liable  for  injuries.*® 

§  3327.  Limitation  of  liability  where  fare  paid,*® — ^A  com^ 
mon  carrier  of  passengers  may  contract  to  limit  his  common-law 
liability  as  insurer,  but  he  can  not  limit  his  liability  for  his  neg- 
ligent acts.*^ 

§  3328.  Termination  of  relation  of  carrier  and  passenger. 
— As  a  general  rule  the  relation  of  carrier  and  passenger  con- 
tinues to  the  end  of  the  journey  and  until  the  passenger  has  had 
reasonable  opportunity  to  leave  the  car  and  station  in  safety.*^ 
Where  there  was  an  obstruction  on  the  track  so  that  passengers 
had  to  be  transferred  from  one  car  to  another,  the  relation  still 
existed  while  the  passenger  was  making  the  transfer.**  But 
where  a  passenger  left  the  train  for  refreshments  during  a  short 
stop  and  did  not  return  in  time  to  resume  the  journey,  the  rela- 


ilar  position  to  one  or  the  other.  Com- 
pare Robinson  v.  Baltimore  &c.  R. 
Co^  237  U.  S.  84,  35  Sup.  Ct.  491, 
with  Pittsburgh  &c.  R.  Co.  v.  Kinney, 
95  Ohio  St.  64,  115  N.  E.  505,  L.  R. 
A.  1917D,  641,  and  see  other  authori- 
ties reviewed  in  note  to  the  latter 
<iase;  also  note  in  50  L.  R.  A.  (N. 
S.)  432-437,  689.  The  intended 
wrongful  act  of  a  servant  will  not 
be  included  within  the  provisions  of 
a  railroad  pass  for  employe's  family, 
saving  the  company  from  liability, 
"under  any  circumstances,  whether  of 
negligence  of  servant  or  otherwise": 
Turman  v.  Seaboard  Air  Line  R.,  105 
S.  Car.  287,  89  S.  E.  655.  Except  in 
case  of  a  gratuitous  pass,  a  common 
carrier  of  passengers  can  not,  by  con- 
tract, relieve  himself  from  liability 
for  his  negligence:  Vandalia  R.  Co. 
V.  Stevens  (Ind.  App.),  114  N.  E. 
1001. 

"  Maucher  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  100  Nebr.  237, 159  N.  W.  422. 

^The  carrier  is  liable  for  injuries 
sustained  in  a  rear  end  collision, 
where  the  contract  makes  operatives 
of  a  circus  train  employes  of  the  own- 
ers of  the  circus,  and  a  contract  by 
a  circus  employe  releases  all  claims 
for  injuries  in    travel:    Maucher  v. 


Chicago,  R.  I.  &  P.  R.  Co.,  100  Nebr. 
237,  159  N.  W.  422, 

^^  Vandalia  R.  Co.  v.  Stevens  (Ind. 
App.),  114  N.  E.  1001. 

«i  Terre  Haute  &  T.  Co.  v.  Hunter 
(Ind.  App.),  Ill  N.  E.  344.  See  also 
Mize  V.  Southern  R.  Co.,  15  Ga.  App. 
265,  82  S.  E.  925 ;  Georgia  &c.  R.  Co. 
V.  Thigpen,  141  (Ja.  90,  80  S.  E.  626; 
Ray  V.  Chicago  &c.  R.  Co.,  163  Iowa 
430,  144  N.  W.  1018;  Sterneman  v. 
Springfield  Trac.  Co.,  178  Mo.  App. 
64,  163  S.  W.  258 ;  Hill  v.  Boston  &c 
R.  Co..  77  N.  H.  151.  89  Atl.  482,  Ann. 
Cas.  1914C,  714n;  Turk  v.  Norfolk 
&c  R.  Co.,  75  W.  Va.  623,  84  S.  E. 
569.  And  compare :  Texas  &c.  R.  Co. 
V.  Stewart,  228  U.  S.  357,  33  Sup.  Ct. 
548 ;  Waldrop  v.  Nashville  &c.  R.  Co., 
183  Ala.  226,  62  So.  769.  See  where 
fare  to  an  intermediate  station  to 
which  passenger  goes  is  more  than 
through  fare  and  passenger  pays 
through  fare  to  takt  advantage 
thereof:  Brown  v.  Terre  Haute  &c. 
Trac,  Co.  (Ind.  App.),  110  N.  E.  703; 
Terre  Haute  &c.  R.  Co.  v.  Homaday, 
59  Ind.  App.  207,  109  N.  E.  189. 

*2Killmyer  v.  Wheeling  Trac.  Co., 
72  W.  Va.  148,  77  S.  E.  908,  48  L.  R. 
A.  (N.  S.)  683n,  Ann.  Cas.  1915C, 
1220. 
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tion  of  carrier  and  passenger  was  terminated,  and  the  passenger 
had  no  right  to  resume  the  journey  on  some  other  train  without 
further  payment  of  fare.**  One  is  not,  however,  as  a  matter  of 
law,  a  passenger,  where  she  left  a  street  car  and  was  injured  on 
a  public  highway  while  transferring  to  another  car,  where  she 
could  have  chosen  her  own  route.** 

§  3329.  Duty  to  stop  at  stations,  to  announce  stations,  to 
conform  with  schedules,  and  to  give  passenger  proper  in- 
structions."^— It  is  held  that  it  is  no  defense  that  the  passen- 
ger failed  to  tender  the  fare,  where  he  was  carried  beyond  his 
station  while  asleep,  and  when  awakened  expressed  an  intention 
to  continue  his  journey  and  offered  to  pay  fare.** 

§  3330.  Sleeping  and  parlor-car  companies.*^ — A  sleep- 
ing car  company  is  liable  to  a  woman  and  her  daughter  for  an 
assault  committed  on  them  by  a  negro  while  the  conductor  was 
assisting  them  to  board  a  puUman  car,  the  conductor  having 
failed  to  prevent  the  assault.** 


^^Tuder  v.  Oregon  Short  Line  R. 
Co.,  135  Minn.  294,  160  N.  W.  785, 
L.  R.  A.  1917C,  86.  See  generally  as 
to  duty  of  carrier  where  passenger 
alights  temporarily  at  an  intermediate 
station,  note  to  Wether  la  v.  Missouri 
Pac.  R.  Co.,  90  Kans.  702,  136  Pac. 
221,  51  L.  R.  A.  (N.  S.)  899n. 
*  **Niles  V.  Boston  Elevated  R.  Co., 
225  Mass.  570,  114  N.  E.  730. 

35  The  passenger  is  entitled,  where 
he  has  purchased  a  ticket,  to  be  trans- 
ported to  destination  on  the  partic- 
ular line,  to  be  notified  of  arrival, 
and  to  be  furnished  time  and  oppor- 
tunity for  disembarking:  Gilkerson 
V.  Atlantic  Coast  Line  R.  Co.,  105  S. 
Car.  132,  89  S.  E.  549.  L.  R.  A. 
1915C,  664,  and  note  where  many  au- 
thorities are  cited  to  the  effect  that  it 
is  the  duty  of  the  company  to  an- 
nounce the  station.  Railroad  is  not 
liable  which  carried  woman  passenger 
past  destination,  she  needlessly  walk- 
ing back  and  suffering  exposure:  Le 
Beau  V.  Minneapolis,  St.  P.  &  S.  S. 
M.  R.  Co.,  164  Wis.  30,  159  N.  W. 
577,  L.  R.  A.  1917A,  1017.  As  to  lia- 
bility of  the  company  for  its  ticket 
agent  or  other  employe  misdirecting 
a  passenger  and  latter's  duty  to  in- 
quire, see:   Louisville  &c.  R.  Co.  v. 


Gaddic,  162  Ky.  205,  172  S.  W.  514, 
L.  R.  A.  1915D,  705-715n. 

»«  Southern  R.  Co.  v.  Williams,  146 
Ga.  200,  91  S.  E.  46.  Where  he  is 
apparently  asleep,  the  road  is  liable 
for  carrying  him  past  his  destination, 
where  a  conductor,  having  cause  to 
expect  that  a  passenger  is  asleep  at 
destination,  fails  to  awaken  him, 
either  wilfully  or  negligently :  Gilker- 
son v.  Atlantic  Coast  Line  R.  Co., 
105  S.  Car.  132,  89  S.  E.  549,  L  R. 
A.  1915C,  664. 

*^  Robinson  v.  Southern  R.  Co.,  40 
App.  D.  C.  549,  L,  R.  A.  1915B,  621n, 
Ann.  Cas.  1914C,  959n  (duty  as  to 
baggage)  ;  Calder  v.  Southern  R.  Co, 
89  S.  Car.  287,  71  S.  E.  841,  Ann.  Cas. 
1913A,  894  (duty  to  protect  passen- 
gers) . 

38  Garrett  v.  Southern  R.  Co..  172 
N.  Car.  737,  90  S.  E.  903,  L,  R  A. 
1917F,  885n.  The  carrier  was  not  lia- 
ble for  conversion  of  valuables  where 
a  passenger  had  not  turned  them  over 
to  the  carrier's  servants,  but  merely 
placed  them  in  an  upper  berth  above 
her  own  berth  and  they  were  lost: 
Pinkus  V.  Pittsburgh,  C,  C.  &  St  L 
R.  Co.  (Ind.  App.),  114  N.  E  36. 
Compare  Repp  v.  Indianapolis  &c. 
Trac    Co.    (Ind.   App.),    109    N.  E. 
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§  3333.  Liability  for  baggage  of  passengers.^^ — In  case  of 
the  loss  of  baggage,  the  rights  and  liabilities  of  an  interstate  pas- 
senger and  the  carrier  depend  upon  federal  legislation,  the  agree- 
ment to  carry,  and  the  principles  of  the  common  law  as  accepted 
and  enforced  in  federal  tribunals.***  Where  a  passenger  retains 
his  personal  eflfects  in  his  possession,  the  carrier  is  not  an  insurer 
of  them,  but  is  only  liable  for  failure  to  exercise  reasonable  care 
and  caution  to  protect  them.*^  Where  a  carrier  affirmatively 
refused  to  take  baggage  into  its  own  possession  and  thereby  re- 
quired the  passenger  to  retain  it  in  his  own  custody  on  the  train, 
tlie  carrier  was  liable  for  its  loss,  by  theft  or  otherwise.*^ 

§  3335.  Personal  baggage. — It  was  held  that  three  rings 
and  a  lavaliere  belonging  to  a  woman  passenger  and  contained  in 
a  suitable  handbag  were  articles  of  baggage.*^ 

§  3337.  Limitation  of  liability  for  baggage/* — ^The  limita- 
tion is  prima  facie  valid  where  an  interstate  passenger  accepts 


441.  Passengers  in  a  parlor  car  which 
belongs  to  another  company  are  pas- 
sengers of  the  railroad  company,  and 
where  the  car  porter,  though  not  a 
servant  of  the  railroad  company,  was 
allowed  to  announce  stations,  the  rail- 
road company  is  liable  for  his  act: 
Spiesberger  v.  Michigan  Cent.  R.  Co., 
235  Fed.  864,  149  C  C  A.  176. 

^^  Robinson  v.  Southern  R.  Co.,  40 
App.  D.  t.  549,  L.  R.  A.  1915B,  621n, 
Ann.  Cas.  1914C,  959n;  Union  Pac. 
R.  Co.  V.  Grace,  22  Wyo.  452,  143 
Pac.  353,  L.  R.  A.  1915B,  608n. 

*«  New  York  &c.  R.  Co.  v.  Beaham, 
242  U.  S.  148,  Z7  Sup.  Ct  43,  61  L.  ed 
210,  It  was  liable  to  both  owners  for 
loss  or  injury  of  such  dogs,  where  a 
railroad  sold,  to  one  of  two  joint 
ow^ners  of  hunting  dogs,  authorized 
to  act  for  the  other,  tickets  for  the 
transportation  of  the  party  and  their 
dogs:  Louisville  &  N.  R.  Co.  v.  Dick- 
son (Ala.  App.),  7Z  So.  750. 

"Louisville  &  N.  R.  Co.  v.  Dick- 
son (Ala.),  73  So.  750;  Pinkus  v. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
(Ind.  App.),  114  N.  E.  36.  The  com- 
pany is  not  liable  where  a  passenger 
without  the  carrier's  knowledge  has 
in  his  possession  large  sums  of  money 
or  other  property  of  exceptional 
value:   Pinkus  v.   Pittsburgh,   C,   C. 


&  St.  L.  R.  Co.  (Ind.  App.),  114  N. 
E.  36. 

^2  Borden  v.  New  York  Cent.  R. 
Co.,  98  Misc.  574,  162  N.  Y.  S.  1099. 
If,  having  made  a  rule  requiring 
jewelry  to  be  intrusted  to  it  for  safe- 
keeping, the  passenger  chooses  to  re- 
tain possession,  a  carrier  is  relieved 
from  Hability  for  jewelry  in  the  pas- 
senger's possession  as  baggage:  Bor- 
den V.  New  York  Cent.  R.  Co.,  98 
Misc.  574,  162  N.  Y.  S.  1099. 

*3  Borden  v.  New  York  Cent.  R. 
Co.,  98  Misc.  574,  162  N.  Y.  S.  1099. 

^*  Boston  &c.  R.  Co.  v.  Hooker,  233 
U.  S.  97,  34  Sup.  Ct  526,  L.  R.  A. 
1915B,  450,  Ann.  Cas.  1915D,  593n; 
St.  Louis  &c.  R.  Co.  V.  Faulkner,  111 
Ark.  430,  164  S.  W.  763;  Southern 
R.  Co.  V.  Dinkins  &c.  Co.,  139  Ga. 
332,  77  S.  E.  147,  43  L.  R.  A.  (N.  S.) 
806n;  Louisville  &c.  R.  Co.  v.  Miller, 
156  Ky.  677,  162  S.  W.  7Z,  50  L.  R. 
A.  (N.  S.)  819n;  Baack  &c.  Millinery 
Co.  V.  Chicago  &c.  R.  Co.,  177  Mo. 
App.  282,  164  S.  W.  175;  Zetler  v. 
Tonopah  &c.  R.  Co.,  35  Nev.  381,  129 
Pac.  299,  L.  R.  A.  1916A,  1270n; 
Cooper  V.  Norfolk  &c.  R.  Co.,  161  N. 
Car.  400,  77  S.  E.  339;  Crout  v. 
Yazoo  &c.  R.  Co.,  131  Tenn.  667,  176 
S.  W.  1027,  L.  R.  A.  1915E,  281n; 
note  in  L.  R.  A.  1915B,  612. 
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and  uses  a  ticket  purporting  to  limit  the  baggage  liability,  unless 
greater  value  should  be  declared  and  excess  charges  paid.^ 

*«  New  York  &c.  R.  G>.  v.  Beaham» 
242  U.  S.  148,  Z7  Sup.  Ct  43,  61  L. 
cd.  210. 
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§  3352.  Definition  of  a  promissory  note. — Negotiability  is 
not  necessarily  a  quality  of  a  promissory  note,  as  it  may  be  non- 
negotiable.^ 

§  3353.    Form  and  negotiability  of  a  promissory  note.^ 

§  3356.  Instruments  governed  by  the  law  merchant. — It 
was  held  in  a  recent  federal  court  case  that  a  certificate  of  deposit 
is  a  negotiable  instrument*  But  where  a  coal  company  issued  cou- 
pon books  to  its  employes,  redeemable  in  merchandise  only,  and 
by  their  terms  not  transferable,  they  were  held  not  negotiable/ 

§  3357.  Negotiability  in  general.*^ — ^Where  a  note  con- 
tained the  statement,  "This  note  is  given  in  accordance  with  a  land 
contract  of  even  date  between  B  and  C,"  it  was  held  to  be  nego- 
tiable within  the  meaning  of  the  Negotiable  Instruments  Act.' 
Where  a  mortgage  provided  that  if  the  mortgagor  permitted  taxes 
to  become  delinquent  or  the  property  to  sell  for  taxes,  or  if  he 
failed  to  pay  interest  when  due,  that  the  note  should  be  due 
sixty  days  thereafter,  and  foreclosure  might  proceed  if  contained 
in  note,  it  was  held  not  to  affect  its  negotiability/  So,  a  mort- 
gage provision  that  the  mortgagee  might  pay  taxes,  assessments 
and  insurance,  which  the  mortgagor  failed  to  pay,  and  recover 
the  amount,  and  that  the  mortgage  should  stand  as  security  for 
any  sum  so  paid,  did  not  destroy  the  negotiability  of  the  note.® 


*  Colley  V.  Summers  Pairott  Hard- 
ware Co.,  119  Va.  439,  89  S.  E.  906, 
Ann.  Cas.  1917D,  375n. 

'  Corr  V.  Evans  Colliery  Co.,  63  Pa. 
Super.  Ct  56. 

»  National  City  Bank  v.  Titlow,  233 
Fed.  838.  See  also  Bingham  v.  New- 
ton Bank  (Ind.  App.),  118  N.  E.  318; 
Kreig  v.  Palmer  Nat.  Bank  (Ind. 
App.),  Ill  N.  E.  81. 

*  Pond  Creek  Coal  Co.  v.  Riley  Les- 
ter &  Bros.,  171  Ky.  811,  188  S.  W. 
907. 


"  Where  a  note  is  made  payable  to 
bearer  it  is  a  negotiable  instrument: 
Sivley  v.  Williamson,  112  Miss.  276, 
12  So.  1008. 

•Doyle  V.  Considine,  195  111.  App. 
311. 

^Lundean  v.  Hamilton  (Iowa),  159 
N.  W.  163. 

•Lundean  v.  Hamilton  (Iowa),  159 
N.  W.  163 ;  Moore  &  C^.  v.  Burling, 
93  Wash.  217,  160  Pac.  420. 
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§  3365.  Nonnegotiablc  instniments. — A  note  is  nonnego- 
tiable  where  it  recites  that  it  was  given  for  the  purchase  of  a 
threshing  machine,  and  that  the  title  to  the  same  was  reserved  in 
the  payee,  with  a  right  to  declare  forfeiture  at  any  time  for  non- 
payment, even  before  the  note  w^as  due.^ 

§  3371.  Designation  of  parties. — ^Where  various  persons 
sign  a  note  as  joint  makers,  they  can  not  impose  their  attitude  of 
sureties  inter  sese  upon  the  payee  or  holder  so  as  to  affect  his 
rights.^ 

§  3372,  Same — Designation  of  parties. — Where  notes 
contained  the  words,  "We  promise  to  pay  to  the  order  of*'  payee, 
and  were  signed  by  the  lumber  company  and  by  each  member  of 
the  partnership  doing  business  under  the  firm  name,  it  w^as  held 
that  they  were  "joint  notes."^  Where  a  note  recited  that  it  was 
given  under  the  hand  and  seal  of  each  party  and  was  signed  in 
the  name  of  the  corporation  and  this  followed  by  the  letters 
"[S.  S.]",  and  on  the  next  line  by  an  individual  name,  followed 
by  the  abbreviation  "Pres.",  it  was  held  to  be  the  note  of  the 
corporation  and  not  the  joint  note  of  the  corporation  and  the 
president  individually.*  But  in  a  similar  case,  under  Negotiable 
Instruments  Law,  W'here  notes  were  given  for  a  piano  purchased 
by  a  corporation  and  were  signed  by  the  corporation  and  another 
person  with  no  official  designation,  although  the  latter  was  in 
fact  secretary  of  the  corporation  and  intended  to  sign  as  such,  it 
was  held  that  the  latter  signer  was  liable  to  the  payee.** 

§  3373.  Designation  of  payee. — In  Indiana,  a  note  which 
is  incomplete  because  of  the  absence  of  the  name  of  the  payee  is 
not  negotiable  under  the  law  merchant.® 

1  Western  Farquhar  Machinery  Co.  *  Spiller-Beall  Co.  v.  Hirsch,  18  Ga. 
V.  Burnett,  82  Ore.  174,  161  Pac.  384.  App.  450,  89  S.  E.  587. 

2  Merrimon   v.    Parkey,    136  Tenn.  ^  Rudolph  Wurlitzer  Co.  v.  Ross- 
645,  191  S.  W.  327.  mann,   196  Mo.  App.  78,   190  S.  W. 

3  Anderson  v.  Stayton  State  Bank,  636. 

82  Ore.  357,  159  Pac.  1033.  ^  Hubbard  v.  First  State  Bank  of 

Bourbon  (Ind.  App.),  114  N.  E.  642. 
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§  3378.  Provision  for  attorney's  fee  and  costs  of  collec- 
tion/ 

§  3379.  How  money  designated. — It  has  been  held  that, 
though  an  amount  appear  in  figures  on  the  margin  of  a  note,  or- 
dinarily there  can  be  no  recovery  where  a  blank  is  left  in  the 
body  of  the  instrument  for  the  amount.* 

§  3380.  The  amount  must  be  certain. — Evidence  of  the 
contract  out  of  which  the  note  grew,  although  a  reference  thereto 
is  contained  in  the  body  of  the  instrument,  is  incompetent  if  the 
note  is  negotiable.®  It  is  held  that  where  a  note  provided  that 
the  payee  could  recover  any  taxes  on  the  premises  mortgaged 
as  security  for  the  note  which  the  payee  should  pay,  such  note 
was  nonnegotiable  for  uncertainty  as  to  the  amount  payable,  as 
no  one  could  tell  what  future  tax  levies  woul^  be.^® 

§  338L  Time  of  pa3mient  must  be  certain. — In  Indiana  a 
note  is  not  negotiable  under  the  law  merchant  where  the  date  of 
execution  is  not  written  on  the  note  if  this  makes  the  time  of 
payment  uncertain  as  where  it  is  payable  at  a  certain  time  after 
date.^^  Under  the  Negotiable  Instruments  Act  it  is  held  that  a 
mortgage  provision  giving  the  mortgagee  authority  to  declare  the 
debt  due  for  the  default  of  the  mortgagor  does  not  render  the 
note  nonnegotiable  for  uncertainty  as  to  time  of  payment.^^  But 


^  Under  Negotiable  Instruments  Act 
it  did  not  destroy  the  negotiability  of 
a  note  where  it  was  agreed  that  if 
any  collection  fee  was  incurred  or 
any  proceedings  begun  to  collect  it,  a 
reasonable  sum  should  be  allowed  for 
collection  and  attorney's  fees  to  be 
included  in  the  judgment:  Lundean 
V.  Hamilton  (Iowa),  159  N.  W.  163; 
Colley  V.  Summers  Parrott  Hard- 
ware Co.,  119  Va.  439,  89  S.  E.  906, 
Ann.  Cas.  1917D,  375n.  Where  one 
assumes  a  note  providing  for  attor- 
ney fe#s,  he  is  liable  for  such  fees: 
Merrimon  v.  Parkey,  136  Tenn.  645, 
191  S.  W.  327.  But,  where  the  note 
provides  for  attorney's  fees,  the 
maker  is  not  liable  for  such  fees  in 
a  suit  by  an  indorser  against  the 
maker,  where  the  indorser  has  been 
compelled  to  pay  the  note  by  previous 
suit  and  judgment  against  the  maker 
and  such  indorser :  Balkema  v.  Groli- 
mund,  92  Wash.  326,  159  Pac  127. 


8  Love  V.  Perry,  19  Ga.  App.  86,  90 
S.  E.  978. 

«  Doyle  V.  Considine,  195  111.  App. 
311. 

1®  Des  Moines  Savings  Bank  v.  Ar- 
thur, 163  Iowa  '205,  143  N.  W.  556, 
Ann.  Cas.  1916C,  498n. 

11  Hubbard  v.  First  State  Bank 
(Ind.  App.),  114  N.  E.  642.  Under 
Negotiable  Instruments  Act,  accelera- 
tion clause  held  not  to  render  series 
of  notes  non-negotiable:  White  v. 
Hatcher,  135  Tenn.  609,  188  S.  W.  61. 
A  note  containing  a  provision  that 
obligors  authorized  an  extension  of 
time  of  payment  without  impairing 
liabilities  and  agreement  by  sureties 
to  waive  notice  of  such  extension 
held  negotiable  under  Negotiable  In- 
struments Act:  Bank  of  Whitehouse 
V.  White,  136  Tenn.  634,  191  S.  W. 
332. 

12  Des  Moines  Saving  Bank  v.  Ar- 
thur, 163  Iowa  205,  143  N.  W.  556, 
Ann.  Cas.  1916C,  498n. 
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the  note  is  nonnegotiable  where  the  mortgage  gives  the  mort- 
gagee authority  to  declare  the  debt  due  without  regard  to  whether 
the  mortgagor  is  in  default.*' 

§  3388.  Contemporaneous  agreements. — ^The  obligation 
of  an  indorser  on  a  secured  note  was  held  to  be  a  new  agreement, 
warranting  the  instrument  as  thus  appearing  on  its  face,  and 
superseding  a  former  agreement  to  accept  a  deed  of  land  in  satis- 
faction of  the  note,  under  the  Negotiable  Instruments  Act." 

§  3390.  Laws  of  place  of  contract  govern." — It  was  held 
that  where  a  note  was  executed  and  delivered  and  made  payable 
in  Missouri,  but  was  delivered  to  a  payee  residing  in  Illinois,  it 
was  a  Missouri  contract.*" 

§  3398.  Delivery  of  instrument.*^— It  was  held  that  there 
was  no  delivery  where  the  maker's  president  signed  and  handed 
a  note  to  the  payee  as  evidence  of  a  commission  he  was  to  receive 
with  the  understanding  that  it  was  to  have  no  effect  until  signed 
by  the  treasurer  of  the  maker.**  Where  a  husband  executed  a 
note  to  his  wife's  sister,  to  whom  he  was  indebted,  and  gave  it  to 
his  wife  with  direction  to  take  care  of  it  for  the  sister,  it  was  a 
sufficient  delivery  though  the  wife  retained  possession  until  after 
the  husband's  death.*' 

18  Des  Moines  Savings  Bank  v.  Ar-  Empire  Trust  Co.  v.  President  and 

.            thur,  163  Iowa  205,  143  N.  W.  556,  Directors  of  Manhattan  Co.,  97  Misc 

/            Ann.  Cas.  1916C,  498n.  694,  162  N.  Y.  S.  629. 

1*  Fidelity    Nat    Bank    v.    Hosea  i®  In    re    Continental    Engine   Co^ 

(Wash.),  160  Pac.  960.  234  Fed.  58,  148  C.  C.  A.  74. 

15 Where  a  note  is  payable  in  IIU-  "Rule  v.  Carey  (Iowa),  159  N. 
nois  and  was  given  in  payment  for  W.  699.  The  sureties  were  liable  on 
goods  and  was  contested  on  special  the  note  where  a  note  was  delivered 
plea  of  failure  of  consideration,  held  by  one  maker  upon  apparent  author- 
that  the  law  of  Illinois  governs;  ity  from  all,  the  holder  not  knowing 
First  Nat.  Bank  v.  John  McGrath  signatures  of  the  two  makers  who 
&  Sons  Co.,  Ill  Miss.  872,  72  So.  701.  did  not  deliver  it,  who  were  sureties 
Where  a  note  was  executed  in  another  for  the  maker  who  delivered  it,  were 
state  as  a  contract  of  that  state,  and  obtained  by  fraud,  and  that  the  note 
which  does  not  appear  to  be  invalid  was  delivered  by  them  upon  a^  condi- 
under  the  laws  of  that  state,  Kirb/s  tion  which  was  not  performed  ?  Tisch- 
Dig.  §  513,  invalidating  notes  for  a  hauser  v.  Prentice,  30  CaL  App.  699, 
patent  right,  etc.,  unless  they  are  ex-  159  Pac.  226.  As  between  the  orig- 
ecuted  on  a  printed  form  showing  the  inal  parties,  note  delivered  by  the 
consideration,  does  not  apply :  Dodd  maker  has  no  validity  until  the  condi- 
V.  Axle- Nut  Sign  Co.,  126  Ark.  14,  tions  upon  which  the  manual  tradi- 
189  S.  W.  663.  tion  thereof  was  made  have  been  sat- 

^^  American    Nat    Bank   v.   Allen,  isfied,   and   the   maker,   after   giving 

195  Mo.  App,  98,  190  S.  W.  947.  notice  of  his  election  not  to  purchase 

^''  A  check  has  no  legal  inception  the  stock  for  which  the  note  was  con- 

until    it   is   delivered   to   the   payee:  ditionally  given,  was  entitled   to  its 
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§  3399.  Consideration,  necessity  for.*^ — Neither  want  nor 
failure  of  consideration  is  available  in  an  action  on  a  note  by  the 
state  superintendent  of  banks,  where  it  was  executed  to  a  bank 
to  meet  the  requirements  of  the  state  superintendent  of  banks 
that  deficiency  of  assets  be  made  good  to  enable  the  bank  to  con- 
tinue business.^^ 

§  3400.  Sufficiency  of  consideration. — It  was  held  that  the 
fact  that  the  decedent  felt  under  obligations  to  pay  the  claimant 
because  of  inadequacy  of  consideration  previously  paid  was  at 
most  a  moral  oljligation,  and  furnished  no  consideration  for  a 
note.** 

.§  3401.  Valuable  consideration. — When  a  bank  received 
and  accepted  notes  as  collateral  where  the  parties  delivering 
them  owed  the  bank  for  money  paid  out  in  overdrafts,  there 
was  consideration  for  the  transaction  under  the  Negotiable  In- 
struments Law.** 

return:  Union  Inv.  Co.  v.  Epley,  164  There  was  a  valuable  consideration 

Wis.  438,  160  N.  W.  175.  where  an  attorney's  note  was  substi- 

2<^  Where  the  defense  of  fraud  was  tuted  for  note  in  which  he  had  un- 
not  sustained,  the  amount  the  indorsee  wittingly  invested  client's  money, 
paid  for  the  note  was  immaterial,  which  was  forged:  Hyman  v.  Sue- 
where  a  note  payable  to  an  invest-  cession  of  Parkerson,  140  La.  249,  72 
ment  company  for  stock  of  a  trust  So.  953,  L.  R.  A.  1917B,  694n.  Where 
company  was  valid:  Crawford  v.  one  signs  his  name  in  blank  on  back 
Davis  (Tex.  Civ.  App,),  188  S.  W.  of  a  note  made  by  another  before  de- 
436.  There  is  a  failure  of  considera-  livery,  the  debt  for  which  a  note  is 
tion  where  a  note  is  given  by  a  cor-  given  is  sufficient  consideration  to 
poration  for  commissions  to  be  earned  support  his  promise ;  but  a  new  con- 
by  selling  its  stock,  and  the  payee  sideration  is  necessary  if  he  signs  the 
does  nothing:  In  re  Continental  En-  note  after  delivery:  American  Mul- 
gine  Co.,  234  Fed,  58,  148  C.  C.  A.  tigraph  Sales  Co.  v.  Grant,  135  Minn. 
74.  208,  160  N.  W.  676.    Though  the  con- 

"  State  V.  Hills  (Ohio),  113  N.  E.  struction  company  to  which  it  is  pay- 
1045.  It  is  no  defense  to  an  action  able  is  engaged  in  the  construction  of 
on  the  note  that  the  maker  received  the  road  when  the  note  is  given,  a 
therefor  transfer  of  the  payee's  busi-  note. in  aid  of  construction  of  a  rail- 
ness,  with  covenant  that  payee  would  road  is  not  void  for  want  of  con- 
not  do  business  in  that  neighborhood,  sideration :  Purcell  Mill  &  Elevator 
which  covenant  was  broken :  Pinto  v.  Co.  v.  Canadian  Valley  Const.  Co. 
Pulidora,  1^2  N.  Y.  S.  736.  (Okla.),  160  Pac.  485. 

^^Meginnes  v.  McChesney  (Iowa),  ^s  central  Bank  v.  Lyda  (Mo.),  191 

160  N.  W.  50.     Either  was  a  suffi-  S.   W.  245.     The  holder  was  unaf- 

cient      consideration      to       support  fected  by  equities  of  which  he  did 

mother's  note,  where  lender  of  money  not  have  notice,  where,  in  the  Indian 

to  son,  taking  note  from  his  mother,  territory,  he,  prior  to  statehood,  for 

waived  claim  against  estate  of  moth-  valuable  consideration,  took  a  negotia- 

er's  husband,  accommodation  maker  ble  instrument  as  collateral  for  a  pre- 

of  son's  note  given  f pr  loan,  and  dis-  existing     debt :     Ricks     v.     Johnson 

charged  debt  of  son:  Becker  v.  Noe-  (Okla.),  162  Pac.  476.    The  services 

gel,  165  Wis.  73,   160  N.  W.   1055.  rendered  by  the  agent  in  selling,  and 
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§  3402.  Accommodation  paper. — It  is  a  sufficient  consid- 
eration for  a  note  that  goods  are  delivered  to  another."  It  is 
held  that  it  is  not  sufficient  consideration  to  support  the  note  to 
deliver  collateral  security  to  the  accommodation  maker.**  An 
accommodation  maker  is  one  who,  without  consideration  and  for 
the  purpose  of  enabling  the  payee  or  holder  to  obtain  credit,  exe- 
cutes commercial  paper.*®  If  an  accommodation  maker  is  com- 
pelled to  pay,  he  may  ordinarily  recover  the  amount  from  the 
one  for  whose  accommodation  the  note  was  made.'^ 

§  3403.  Love  and  affection. — Where  a  note  is  transferred 
on  consideration  of  love  and  affection  between  relatives,  it  is  good 
and  vests  title  in  the  assignee.** 

§  3404.  Consideration  for  extension. — But  it  is  held  that  a 
debtor's  promise  to  pay  his  obligation  as  a  surety  on  a  note 
which  is  due  is  not  a  sufficient  consideration  to  the  creditor  to  ex- 

the  obligations  imposed  on  the  owner,  where  one  makes  a  note  payable  to 

constituted  valuable  consideration  for  his  own  order  for  the  accommodation 

the  transfer  of   the  purchase-money  of  another  and  indorsed  it  to  such 

notes  to   the  agent  where  a     party  other:    First   Nat.    Bank   v.    Dor\'all 

agreed  to  sell  land  of  another,  and,  (N.  J.),  98  Atl.  476.   Accommodation 

if  receiving  less  than  $10,000,  to  pay  indorsers  of  note  in  consequence  of 

the  whole  to  the  owner,  who  agreed  their    increased    risk   are   discharged 

that  if  more  was  received  the  agent  from  liability,  where  there  is  a  waiver 

might  retain  any  surplus:   Miller  v.  of   homestead   and   concealed   usury. 

Campbell,  173  App.  Div.  821,  160  N.  but  they  do  not  escape  all  liability  if 

Y.  S.  834.     Any  consideration  suffi-  they  knew  of  the  usury,  but  may  be 

cient  to  support  a  simple  contract  is  relieved  of  usury  upon  a  proper  plea : 

value,  and  an  antecedent  or  pre-ex-  Vaughan   v.   Farmers*  &  Merchants' 

isting  debt  constitutes  value  and  is  Bank,  146  Ga.  51,  90  S.  E.  478.  An  ac- 

sufficient    to    support   note :    Fidelity  commodation  maker  is  liable  as  maker 

State  Bank  v.  Miller,  29  Idaho  111,  under    the    Negotiable    Instruments 

162  Pac.  244;  Colley  v.  Summers  Par-  Act:    Schoen wetter  v.   Schoenwetter, 

rott  Hardware  Co,  119  Va.  439,  89  164  Wis.   131.   159  N.  W.  Ill,    The 

S.  E.  906,  Ann.  Cas.   1917D,  375n.  indorser  of  a  note  can  not  be  held 

^*  Rudolph  Wurlitzer  Co.  v.  Ross-  until  a  valid  obligation  is  established 

man,  196  Mo.  App.  78,  190  S.  W.  636.  against  the  maker,   they  being  only 

26  First  Nat.     Bank's     Receiver  v.  secondarily    liable :     Hackney    Mfg. 

Boreing's   Admx.,    173   Ky.   Ill,    190  Co.  v.  Celum   (Tex.  Civ.  App.),  189 

S.  W.  1106.  S.  W.  9?8.    One  indorsing  a  renewal 

28  State  Bank  v.  Huffman  (Nebr.),  note   without   consideration   held   an 

160  N.  W.  lis.     At  any  time  before  indorser  for  the  maker's  atcommoda- 

the   payer   advances   money   thereon,  tion  and  not  of  the  payee:    Nalitzky 

an  accommodation  maker  of  a  note  v.  Williams,  ZZl  Fed.  802. 

may  withdraw  from  his  engagement  27  Leonard  v.  State  Exchange  Bank 

evidenced  thereby:  First  State  Bank  of  Elk  City,  236  Fed.  316^  149  C.  C 

of  Teague  v.  Hare  (Tex.  Civ.  App.),  A.  448. 

190  S.  W.   1113.     The  maker,  in  an  28  Gooch  v.  Gooch  (Iowa),  160  N. 

action  by  such  accommodation  holder,  W.  ZZX 
may  set  up  failure  of  consideration 
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tend  payment  of  another  note  upoji  which  he  was  also  a  surety.'*^ 
It  was  not  a  sufficient  consideration  for  the  extension,  where  a 
holder  of  a  note  extended  the  time  for  payment  and  allowed  the 
maker  to  pay  interest  without  the  knowledge  of  the  sureties.^** 

§  3405.  Validity  of  consideration. — It  was  held  by  a  United 
States  circuit  court  of  appeals  that  although  notes  were  signed 
by  a  bank's  officers  for  the  purpose  of  deceiving  the  state  bank 
commissioner,  the  plaintiff,  one  of  such  officers,  having  paid  the 
notes,  could  enforce  them  against  the  bank.*^ 


**Bank  of  Chilicothe  v.  Gunby 
(Mo.  App.),  189  S.  W.  412. 

3*^  Wilcox  V.  McCain  Land  &  Live 
Stock  Co.,  37  S.  Dak.  511,  159  N.  W. 
49.  Where  a  note  was  givep  in  re- 
newal and  extension  of  a  former  note 
on  which  defendant's  name  appeared 
as  comaker  it  was  founded  on  a  good 
consideration:  Citizens'  Nat  Bank  v. 
Rombauer,  194  Mo.  App.  690,  189  S. 
W.  651.  The  note  was  supported  by 
consideration  where  a  note  was  given 
to  discharge  two  other  notes  which 
were  surrendered  to  the  indorser  of 
the  note  given:  Travis  v.  Unkart  (N. 
J.  App.),  99  Atl  320.  Where  a  note 
is  cancelled  it  is  a  good  consideration 
for  a  new  note  given  in  payment  of 
the  old :  Fidelity  State  Bank  v.  Miller, 
29  Idaho  IV,  162  Pac.  244.  Where  the 
time  of  the  payment  of  a  debt  was  ex- 
tended and  a  note  given  to  secure  the 
debt  it  was  a  sufficient  consideration : 
Dill  worth  v.  Holmes  Furniture  &  Ve- 
hicle Co.  (Ala.  App.),  n  So.  288; 
Tischhauser  v.  Prentice,  30  Cal.  App. 
699,  159  Pac.  226;  Anderson  v.  Stay- 
ton  State  Bank,  82  Ore.  357,  159  Pac. 
1033. 

*^  Leonard  v.  State  Exchange  Bank 
of  Elk  City,  236  Fed.  316,  149  C  C 


A.  448.  A  note  is  not  illegal  or 
against  public  policy  where  it  was 
given  to  a  construction  company, 
made  and  delivered  in  Indian  Terri- 
tory, to  aid  in  the  construction  of  a 
railroad,  on  condition  that  it  be  in 
operation  in  a  certain  town  by  a  speci- 
fied date:  Purcell  Mill  &  Elevator 
Co.  v.  Canadian  Valley  Const  Co. 
(Okla.),  160  Pac,  485.  All  notes  in 
furtherance  thereof  are  void,  where 
an  act  is  absolutely  prohibited  by  stat- 
ute  or  is  contrary  to  public  policy: 
Williams  v.  Turnbull  (Okla.),  162 
Pac.  770.  Though  effort  to  create  lien 
oh  homestead  for  entire  debt  was  in- 
effectual because  part  of  debt  was 
for  something  for  which  homestead 
could  not  be  incumbered,  the  notes 
were  held  valid :  M.  Kangerga  &  Bro. 
V.  Willard  (Tex.  Civ.  App.),  191  S.- 
W.  195.  The  sister's  contract  of  in- 
dorsement was  void  for  duress,  where 
she  indorsed  note  executed  by  her 
mother  to  plaintiff  when  informed  by 
him  that  her  brother  had  committed 
an  offense,  and  that  plaintiff  would 
send  him  to  state's  prison  if  his  notes 
were  not  taken  up :  Travis  v.  Unkart, 
89  N.  J.  L.  571,  99  Atl.  320,  Ann.  Cas. 
1917C,  1031n. 
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§  341 1  •    Acceptance — Necessity  for/ 

§  3414.  When  acceptance  implied. — ^It  was  held  that 
where  a  telegram  was  sent  to  a  bank  as  follows:  ''Will  honor 
draft  of  R,  bill  of  lading  attached  for  stock  purchased,"  that  it 
was  an  acceptance  of  all  drafts  drawn  by  persons  named  with 
bills  of  lading  attached  for  the  current  season,  and  was  not 
merely  an  acceptance  of  the  first  draft.*  Under  a  statute  provid- 
ing that  if  the  drawee  destroyed  a  bill  of  exchange,  it  would  be 
deemed  an  acceptance,  it  was  held  that  an  accidental  destruction 
did  not  constitute  an  acceptance.* 

§  3416.  Qualified  or  conditional  acceptance. — Where  one 
desires  to  make  his  acceptance  conditional  he  should  be  careful 
to  express  the  condition  and  not  use  terms  that  are  too  general* 
An  acceptance  payable  out  of  the  proceeds  of  a  certain  contract 
when  available  has  been  held  not  to  be  so  conditional  or  qualified 
as  to  entitle  the  acceptor  to  apply  p^rt  of  the  proceeds  to  the 
drawer's  indebtedness  to  the  acceptor  so  as  to  give  such  past 
indebtedness  priority  over  the  acceptance.*  But  a  similar  accept- 
ance was  held  conditional  in  another  recent  case.* 

§  3418.  EflFect  of  acceptance. — ^There  was  a  primary  con- 
tract between  the  drawer  and  the  owner  of  the  drafts,  and  the 

*  The  payor  is  not  justified  in  re-  the   acceptance   that   the   new   piano 

fusing  to  accept  the  bill,  where  it  is  should  be  bought  on  the  instalment 

presented  by  a  daughter  of  the  payee  plan:    Marbach  v.  F.  A.  North  Co, 

actinjBf    for    him,    at    a    time    when  63  Pa.  Super.  Ct.  20. 

a  third  person  under  an  agreement  *  James  River  Nat.  Bank  v.  Thuct, 

with  the  payee  has   selected  a  new  135  Minn.  30,  159  N.  W.  1093. 

piano  for  his  own  use  at  the  regular  *  Bailey    v.    Southwestern    Veneer 

selling  price,  where  a  due  bill  states  Co.,  126  Ark.  257,  190  S.  W.  430. 

on  its  face  that  it  "is  neither  trans-  *Schwabacher    Hardware    Co.    v. 

ferable  nor  negotiable,   and  is   only  Miller   Sawmill   Co.,  90  Wash.  193, 

payable    by    an    allowance    of    the  155  Pac.  767,  Ann.  Cas.  1918A,  940n. 

amount  hereof  on  the  leasing  or  pur-  *  Schwabacher    Hardware    Co.   v. 

chase  by  the  payee  of  a  new  piano  Miller   Sawmill   Co.,  90  Wash.   193, 

at  regular  selling  price,"  and  that  it  155  Pac.  767,  Ann.  Cas.  1918A,  940. 

must  be  presented  at  the  time  of  se-  •  Milwaukee    Corrugating    Co.    v. 

lection  of  new  instrument,  nor  can  Trayler,  95  Kans.  562,  148  Pac.  653. 
the  payor  impose  as  a  condition  of 
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drawee  became  absolutely  liable,  regardless  of  the  question  of 
whether  or  not  the  payee  was  alive  or  dead  when  they  were 
drawn,  where  they  were  presented  and  accepted/ 

7  Bloch  v.  Rio  Grande  Valley  Bank 
&c  Co.  (Tex.  Civ.  App.),  190  S.  W. 
541. 
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NEGOTIATION    AND   TRANSFER 

§  3425.  Parties  to  transfer. — Where  a  note  is  transferred 
by  indorsement  the  indorser  is  secondarily  liable  on  the  same,  the 
maker  being  primarily  liable.^ 

§  3427.  Transfer  by  indorsement. — ^Whether  made  by  an 
individual  or  a  corporation,  no  particular  form  of  signature  or 
seal  is  necessary  to  a  valid  indorsement  of  a  negotiable  instru- 
ment.* Where  a  note  was  indorsed:  "Pay  to  any  bank  or 
banker,"  it  is  an  indorsement  for  collection,  and  title  is  not  trans- 
ferred.* 

§  3429.     Transfer  by  blank  indorsement.^ 

§  3431.  Transfer  by  restrictive  indorsement. — ^The  makers 
are  relieved  from  personal  liability,  where  a  mortgage  note  is 
assigned  before  maturity  to  one  of  the  makers,  and  indorsed  to 
a  new  obligee  without  recourse  on  the  makers  individually.* 

§  3432.     Transfer  by  delivery.* 

§  3433.  Transfer  by  assignment.^ — ^Where  the  payee  of  a 
note  assigned  the  note  and  mortgage,  he  was  held  an  indorser  and 


1  Everding  v.  Toft,  82  Ore.  1,  150 
Pac  757,  160  Pac.  1160;  post  §  3535. 

2  La  Hatte  v.  Metropolitan  Trust 
Co.,  18  Ga.  App.  764,  90  S.  E.  725. 
Where  there  was  substantial  testi- 
mony that  such  indorsement  was  rati- 
fied by  the  officers  of  the  corporation, 
in  view  of  §  10160,  defining  "written" 
as  printed,  under  the  statute  the  in- 
dorsement of  the  corporation's  name 
on  the  back  of  a  note  by  means  of  a 
rubber  stamp  was  a  sufficient  "writ- 
ten indorsement":  American  Union 
Trust  Co.  V.  Never  Break  Range  Co., 
196  Mo.  App.  206,  190  S.  W.  1045. 

« Citizens'  Trust  Co.  v.  Ward,  195 
Mo.  App.  223,  190  S.  W.  364.  Com- 
pare National  Bank  of  Commerce  v. 
Bossemeyer  (Nebr.),  162  N.  W.  503, 
L.  R.  A.  1917E,  374. 

*  Where  an  executor  indorsed  in 
blank  a  check  payable  to  him  as  ex- 


ecutor, and  covering  funds  belonging 
to  the  estate,  it  made  the  check  pay- 
able to  any  one  who  might  become 
the  bearer  and  available  to  such 
bearer  for  bank  deposit  by  his  in- 
dorsement of  it:  Hale  v.  Windsor 
Sav.  Bank.  90  Vt  487,  98  Atl.  993. 
See  also  Mangold  &c.  Bank  v.  Utter- 
back  (Okla.),  160  Pac.  713,  L.  R  A. 
1917B,  364. 

*  Security  State  Bank  v.  Clarke,  99 
Kans.  18,  160  Pac.  1149.  Sec  gener- 
ally as  to  restrictive  indorsement: 
Hammond  Lumber  Co.  v.  Kcarsley 
(Cal.),  172  Pac.  404;  Copeland  v. 
Burke  (Okla.),  158  Pac.  1162,  L.  R. 
A.  1917A,  1165  and  other  cases  there 
reviewed  in  note  on  pp.  1167-1169. 

®  Title  to  a  note  payable  to  bearer 
passes  by  delivery:  Sivley  v.  Will- 
iamsdl^  112  Miss.  276,  72  So.  1008. 

^Wh^rc  a  note  is  incomplete  be- 
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not  a  maker.*  Where  a  negotiable  instrument  is  pa)rable  to  order 
and  the  payee  or  holder  transfers  it  without  indorsement,  the 
transferee  takes  only  the  title  and  right  of  his  transferror,  and 
does  not  become  a  holder  in  due  course,  and  does  not  have  the 
legal  title,  but  only  an  equitable  title.* 

§  3434.  Effect  of  transfer  upon  equities/* — The  maker  of 
a  nonnegotiable  note  may  urge  any  defense  against  an  assignee 
that  he  could  set  up  against  the  payee." 

§  3435.  Liability  of  transferor  by  indorsement. — Under  the 
Negotiable  Instruments  Law,  the  president  of  a  corporation  does 
not  become  a  joint  maker  but  an  indorser  by  writing  his  name 
upon  the  back  of  the  company's  note.^^  An  indorser  is  secondarily 
liable,  the  maker  being  liable  primarily.*' 


cause  of  absence  of  date  of  execution 
and  name  of  payee,  it  is  an  instru- 
ment in  writing  given  for  payment  of 
money,  and  negotiable  under  Burns^ 
Ann.  Stat  1914,  §§  9071,  9072,  so  as 
to  vest  the  property  in  an  assignee 
for  value:  Hubbard  v.  First  State 
Bank  of  Bourbon  (Ind.  App.),  114 
N.  E.  642. 

*«Trafton  v.  Gamsey  (N.  H.),  99 
Atl.  290. 

^  Emerson-Brantingham  Co.  v. 
Brennan,  35  N.  Dak.  94,  159  N.  W. 
710 ;  Capitol  Hill  State  Bank  v.  Raw- 
lins Nat  Bank.  24  Wyo.  423,  160 
Pac  1171.  Where  damages  might 
have,  been  recouped  by  the  maker  of 
a  note  in  an  action  by  the  original 
payee,  they  may  be  recouped  against 
a  mere  assignee:  Emerson-Branting- 
ham Co.  V.  Brennan,  35  N.  Dak.  94, 
159  N.  W.  710.  Maker  of  a  note, 
sued  by  alleged  transferee,  may  avail 
himself  of  defense  that  alleged  trans- 
fer was  not  genuine  under  Civ.  Code 
1910,  §  4290:  Carter  v.  Haralson,  146 
Ga.  282,  91  S.  E.  88. 

^^  The  relation  of  stranger  or  third 
party  to  commercial  paper  when  he 
purchases  and  acquires  possession  of 
it  is  one  of  intent,  to  be  ascertained 


from  all  facts  and  circumstances  and 
condition  of  the  parties  surrounding 
transaction:  Citizens'  Trust  Co.  v. 
Ward,  195  Mo.  App.  223,  190  S.  W. 
364. 

"  Copp  V.  Guaranty  Oil  Co.,  31  Cal, 
App.  543,  161  Pac  18;  Emerson- 
Brantingham  Co.  V.  Brennan,  35  N- 
Dak.  94,  159  N.  W.  710. 

1*  Mechanic  v.  Elgie  Iron  Works, 
98  Misc.  620,  163  N.  Y.  S.  97 ;  CoUey 
V.  Summers  Parrott  Hardware  Co., 
119  Va.  439,  89  S.  E.  906,  Ann.  Cas. 
1917D,  375n.  There  being  nothing  to 
indicate  that  they  were  liable  in  any 
other  capacity,  under  the  Ohio  Nego- 
tiable Instruments  Act  (Gen.  Code 
Ohio,  §  8168),  held,  that  directors, 
who  indorsed  a  note  given  by  the 
president  to  raise  funds  to  pay  for  a 
subscription  to  stock  newly  issued, 
were  liable  only  as  indorsers:  Mur- 
ray V.  Third  Nat.  Bank,  234  Fed.  481, 
148  C.  C.  A.  247. 

*8  Farmers'  &  Drovers'  Bank  v. 
Bashor,  98  Kans.  729,  160  Pac  208; 
Mangold  &  Glandt  Bank  v.  Utter- 
back  (Okla.).  160  Pac  713;  Everding 
V.  Toft,  82  Ore.  1,  150  Pac  757,  160 
Pac  1160. 
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CHAPTER  LXXXVIII 

MATURITY,   GRACE,   EXTENSION  AND  RENEWAL 

§  344S.  Maturity  of  paper  payable  at  a  fixed  time. — ^The 
maker  has  till  the  expiration  of  banking  hours  to  pay  a  note 
where  it  is  payable  on  a  day  tertain  at  a  bank/ 

§  3447.  Maturity  of  paper  payable  on  or  after  demand.— 
A  note  is  payable  on  demand  where  it  is  payable  generally  "after 
date,"  and  does  not  express  the  time  for  payment.^ 

§  3449.    Effect  of  extension  or  renewal  as  between  parties. 

— Any  defense  that  would  be  good  against  an  original  note  is 
equally  good  against  a  note  taken  in  renewal  without  additional 
consideration,  as  between  the  parties.' 

§  3450.  Effect  of  extension  or  renewal  as  discharge  of 
other  parties. — Under  the  Negotiable  Instruments  Law  it  is 
held  that  where  one  signed  a  note  as  a  maker,  but  was  shown  to 
be  an  accommodation  maker,  he  was  primarily  liable,  and  was 
not  discharged  by  an  agreement  between  the  holder  and  makers 
for  an  extension  of  the  time  of  payment.* 

}  Williams    v.    Cumberland    Fertil-  the  happening  of  a  specified  event,  is 

izer  Co.,  18  Ga.  App.  558,  89  S.  £.  due,  see:    Hughes  v.  McEwen,  112 

1091.   Where  a  note  read,  "One  year  Miss.  35,  72  So.  848,  L.  R.  A.  1917B, 

after  date  I  promise  to  pay"  a  cer-  1048n,  1050n. 

tain  sum,  but  stated  also,  "It  is  un-  *  Dodd  v.  Axle-Nut  Sign  Co.,  126 

derstood  and  agreed  that  this  note  is  Ark.  14,  189  S.  W.  663.    In  the  ab- 

to   be  paid   whenever"   certain   land  sence   of    any    agreement   that   one 

of  the  maker  should  be  sold,  it  was  should   be   principal   and    the   other 

payable  not  in  one  year  after  date,  surety,   where  joint  principals  on  a 

but  in  the  contingency  stated,  in  view  joint  note  gave   a  renewal  note  in 

of  a  statement  in  the  collateral  deed  lieu  thereof,  without  any  additional 

of  trust  that  the  note  was  not  payable  consideration,  they  were  joint  prind* 

until  such  sale :   Hughes  v.  McEwen,  pals  on  the  renewal  note :  Doby  v.  Al- 

112  Miss.  35,  72  So.  848,  L.  R.  A.  mand,    146    Ga.   263,    91    S.   E   21. 

1917B,  1048n.    "Maturity,"  as  applied  Where   user   has  knowledge  of  the 

to  commercial  paper,  means  the  time  partial   failure  of   consideration  for 

when  the  paper  becomes  due  and  de-  the   original   note   and    gives   a  re- 

mandable  and  when  an  action  can  be  newal  note,  he  is  estopped  to  set  up 

maintained   thereon  to   enforce  pay-  the  defense  of  failure  of  oonsidera- 

ment:    Ardmore  State  Bank  v.  Lee  tion  in  action  on  the  renewal  note: 

(Okla.),  159  Pac.  903.  Dodd  v.  Axle-Nut  Sign  Co.,  126  Ark. 

2  Love  V.  Perry,  19  Ga.  App.  86,  90  14,  189  S.  W.  663.   See  also  Muschel- 

S.  E.  978.    As  to  where  a  note  pay-  wicz  v.  Tidrick  (S.  Dak.),  167  N.  W. 

able  at  the   happening  of   a  certain  499. 

event,  or  at  a  fixed  time  but  not  until  *  Graham  v.  Shephard,  136  Tenn. 
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§3451.    What  constitutes  an  extension   or  renewal.' — 

Where  there  was  an  agreement  that  a  corporation's  note  with 
individual  sureties  might  be  renewed  on  conditions,  the  holder 
was  not  required  to  accept  a  renewal  note  unless  signed  by  all 
the  parties  to  the  original  note.* 


418»  189  S.  W.  867.  Under  Negotia- 
ble Instruments  Law  an  accommoda- 
tion indorser  is  not  released  by  an 
agreement  that»  if  the  maker  of  a 
past-due  note  would  pay  part  of  it, 
the  holder  would  wait  for  the  bal- 
ance, it  being  without  consideration: 
Nalitzky  V.  Williams,  237  Fed.  802, 
151  C.  C.  A.  44.  Extension  of  time 
agreed  to  by  all  parties,  without  any- 
thing to  fix  the  period  of  extension 
may  render  a  note  non-negotiable: 
Cedar  Rapids  Nat.  Bank  v.  Weber 
(Iowa),  164  N.  W.  233,  L.  R.  A. 
1918A,  432. 

8  There  is  a  contract  to  extend  the 
time  of  payment  during  that  period, 
where  a  creditor  without  inadvert- 
ence or  mistake  receives  a  payment  of 
interest  in  advance  on  the  note  of  the 
debtor,  and  does  not  expressly  re- 
serve the  right  to  sue  before  the  ex- 
piration of  the  period  for  which  in- 


terest is  taken :  Ardmore  State  Bank 
v.  Lee  (Okla.),  159  Pac.  903.  A  "re- 
newal" of  a  note  is  the  giving  of  a 
new  note  in  the  place  of  a  former 
one,  and  a  contract  for  renewal  con- 
templates that  a  new  note  shall  be 
given  to  which  the  parties  are  the 
same,  but  is  not  an  agreement  for 
an  extension:  Wilcox  v.  McCain 
Land  &  Live  Stock  Co.,  37  S.  Dak. 
511,  159  N.  W.  49. 

*  Wilcox  V.  McCain  Land  &  Live 
Stock  Co.,  37  S.  Dak.  511,  159  N. 
W.  49.  That  plaintiff  held  new  note 
and  collateral  subject  to  perforn^ance 
of  condition  was  held  not  to  consti- 
tute acceptance  of  the  new  note, 
where  the  payment  of  other  notes 
and  furnishing  of  collateral  were 
conditions  precedent  to  acceptance  of 
renewal  of  a  note  on  which  defend- 
ant was  surety:  Bank  of  Chillicothe 
V.  Gumby  (Mo.  App.),  189  S.  W.  412. 
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CHAPTER  LXXXIX 

PRESENTMENT,  PROTEST,  PAYMENT  AND  DISCHARGE 

§  3460.  Meaning  of  bona  fide  holder. — It  is  held  that  a  per- 
son taking  a  note  has  notice  of  an  infirmity  or  defect  in  the  title 
if  he  had  actual  knowledge  of  such  infirmity  or  defect  or  knowl- 
edge of  such  facts  that  his  taking  the  instrument  amounted  to 
bad  faith/  Where  it  is  shown  that  a  note  grew  out  of  a  fraudu- 
lent transaction,  the  burden  is  on  the  owner  to  prove  that  he  is, 
or  some  person  under  whom  he  claims  was,  a  holder  in  due 
course.^  The  plaintiff  is  not  an  innocent  purchaser  or  indorsee 
for  value  of  a  note  where  plaintiff  corporation  became  the  owner 
of  a  note  by  virtue  of  consideration  with  the  holder  corpora- 
tion.* 

1  Willis  V.  Reed   (Mo.  App.),  190  chase  in  good  faith  without  notice: 

S.  W.  m\  Everding  v.  Toft,  82  Ore.  Landon  v.  Wm.  E.  Huston  Drug  Co. 

1,  150  Pac.  757,  160  Pac.  1160.  (Tex.    Civ.   App.),    190   S.   W.  534. 

^Everding  v.  Toft,  82  Ore.  1,  150  Though  it  might  put  the  purchaser 

Pac.  757,  160  Pac  1160.  on  inquiry,  purchaser  of  notes  at  a 

8  Tidewater  Southern  R,  Co.  v.  large  discount  does  not  alone  con- 
Hamey,  32  Cal.  App.  253,  162  Pac.  stitute  bad  faith:  Moore  v.  Burling, 
664.  Because  the  president  was  a  di-  93  Wash.  217,  160  Pac  420.  An  as- 
rector  of  the  payee,  a  bank  can  not  signee  bank  before  maturity  of  a  note 
be  held  to  have  taken  a  note  from  for  value,  where  it  was  signed  by 
the  payee  with  knowledge  of  facts  one  as  maker,  and  by  another  to  en- 
making  its  action  bad  faith,  constitut-  able  first  maker  to  borrow  money  to 
ing  notice  of  defect,  preventing  it  apply  on  his  debt  to  bank,  and  which 
being  a  holder  in  due  course,  under  gave  first  maker  credit  for  amount 
Gen.  Stat.  1902,  %%  A222,  4226:  First  of  note  on  delivery:  Helper  State 
Nat  Bank  v.  Fairfield  Auto  Co.  Bank  v.  Jackson,  48  Utah  430,  160 
(Conn.),  99  Atl.  577.  Where  he  ad-  Pac.  287.  As  a  defense  against  a 
mitted  having  known  where  the  bona  fide  holder  a  defendant  could 
payee  got  it  and  what  it  was  for,  the  plead  against  a  bona  fide  purchaser: 
transferee  of  a  note  was  held  to  have  (1)  non  est  factum;  (2)  gambling, 
taken  it  with  notice:  In  re  Conti-  illegal,  or  immoral  consideration;  or 
nental  Engine  Co.,  234  Fed.  58,  (3)  fraud  in  its  procurement:  Spil- 
148  C.  C.  A.  74.  Where  one  sold  ler-Beall  Co.  v.  Hirsch,  18  Ga.  App. 
land  for  another  and  received  pur-  450,  89  S.  E.  587.  Where  one  with 
chase-money  notes  from  such  other,  another  signs  a  joint  and  several 
in  view  of  the  contract  between  him-  note,  which  shows  that  each  of 
self  and  the  landowner,  and  the  makers  is  liable  as  a  principal,  he 
power  of  attorney  given  him,  he  was  can  not  defeat  an  action  by  a  holder 
held  to  have  been  a  principal,  having  in  due  course  on  ground  that  he  is 
a  joint  interest,  and  so  not  a  holder  only  a  surety:  Critser  v.  Stecley 
in  due  course:  Miller  v.  Campbell,  (Okla.),  162  Pac.  795.  Where  the 
173  App.  Div.  821,  160  N.  Y.  S.  834.  action  is  brought  by  an  innocent 
Holder's  standing  as  a  bona  fide  pur-  holder  for  value  before  maturity,  evi- 
chaser  is  not  affected  by  notice  of  dence  of  transactions  between  the 
defects  in  notes  acquired  after  pur-  maker   and   payee   of   a   promissory 
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4    Ell.    Cont.]  PROTEST   AND   PAYMENT  [§    3463 

§  3461.  What  is  usual  course  of  business. — A  note  payable 
on  demand  is  due  immediately  and  so  a  purchaser  takes  it  subject 
to  the  equities  existing  between  the  original  parties  and  is  not  a 
purchaser  in  due  course.* 

§  3462.  Holder  without  notice. — Although  the  purchaser 
of  an  instrument  did  not  know  of  the  exact  fraud  committed  in 
its  inception  but  did  in  fact  know  of  a  defect  therein,  he  is  not  a 
purchaser  without  notice.^ 

§  3463.  Necessity  for  presentment  for  payment  and  de- 
mand.— Neither  presentment  for  payment  nor  notice  of  dis- 
honor is  necessary  to  charge  the  maker  with  liability  under  the 

« 

note  which  relates  to  the  inception  of  (Mo.  App.),  191  S.  W.  245;  Spiller- 

the   note  is  incompetent  as  evidence  Beall  Co.  v.  Hirsch,  18  Ga.  App.  450, 

in  defense:    Kent  v.  Thelin,  195  III.  89  S.  E.  587;  Everding  v.  Toft,  82 

App.  440;  Morey  v.  Simpson,  197  III  Ore.  1,  150  Pac.  757,  160  Pac.  1160. 

App.  55;  Critser  v.  Steeley  (Okla.),  Negligence    and    bad    faith    are    not 

162    Pac.    795 ;    Landon    v.    Wm.    E.  synon)rmous,    yet    where    a    person 

Huston  Drug  Co.   (Tex.  Civ.  App.),  takes   a   note   under    suspicious    cir- 

190  S.  W.  534.  cumstances    and,    having    means    of 

*  Exchange    Bank    of    Oakfield    v,  knowledge,    wilfully    abstains     from 

Odum,  19  Ga,  App.  52,  90  S.  E.  977.  making  inquiries,  his  intentional  ig- 

One   taking  a  note  payable  "on  de-  norance  may  result  in  bad  faith :   Ev- 

mand  next  after  date"  takes  it  sub-  erding  v.  Toft,  82  Ore.  1,  150  Pac. 

ject   to   existing  equities:    Exchange  757,   160   Pac.   1160.    The  bank  may 

Bank  of  Oakfield  v.  Odum,   19  Ga.  assume  the  signatures  of  the  payee 

App.  52,  90  S.  E.  977.  and  indorsers  are  genuine,  where  ne- 

5  Paika  v.  Perry,  225  Mass.  563,  gotiable  paper  is  taken  by  it  before 
114  N.  E.  830.  A  purchaser  of  nego-  maturity  in  the  usual  course  of  busi- 
tiable  paper,  fair  on  its  face,  does  ness:  Farmers*  &  Mechanics*  Bank 
not  owe  active  duty  of  inquiry  to  the  v.  Whitehead,  105  S.  Car.  100,  89  S. 
maker,  to  avoid  imputation  of  bad  E.  657.  It  would  not  be  notice  that 
faith,  which  does  not  arise  from  mere  his  action  was  unauthorized  that  the 
failure  to  take  precautions  of  a  pru-  president  of  corporation  negotiated 
dent  man  or  from  negligence:  Citi-  note  for  his  own  benefit  to  one  who 
zens'  Bank  &  Trust  Co.  v.  Limp-  knew  he  was  such  president,  nor 
right,  93  Wash.  361,  160  Pac.  1046.  would  it  put  one  on  inquiry  as  to 
Where  one  purchased  demand  notes  legality  of  president's  conduct:  Spil- 
seven  months  or  more  old,  for  less  ler-Beall  Co.  v.  Hirsch,  18  Ga.  App. 
than  a  third  of  their  face,  without  450,  89  S.  E.  587.  It  is  insufficient  to 
making  inquiry,  knowing  the  maker  give  a  purchaser  notice  of  a  failure 
had  its  office  and  place  of  business  of  consideration  in  that  the  stock 
where  he  lived,  he  is  not  a  bona  fide  was  worthless,  where  a  memorandum 
holder  in  due  course:  Stanley  v.  on  a  note  recited  that  it  was  for  the 
Franco-American  Ferment  Co.,  97  price  of  corporate  stock,  and  that 
Misc.  401,  161  N.  Y.  S.  365.  The  Ne-  dividends  were  guaranteed :  Hardin 
gotiable  Instruments  Law  provides  v.  Bank  of  Harlem,  145  Ga.  494,  89 
that  to  constitute  notice,  party  receiv-  S.  E.  613.  That  the  edge  of  notes 
ing  instrument  must  have  actual  showed  perforations,  indicating  that 
knowledge  of  infirmity  or  defect,  or  they  might  have  been  attached  to 
knowledge  of  such  facts  that  his  ac-  other  paper,  is  not  sufficient  to  show 
tion  in  taking  instrument  amounts  to  notice  of  defects  to  put  a  pur- 
bad    faith:     Central    Bank    v.    Lyda  chaser  on  inquiry:    Landon  v.  Wm. 

565 


§  3464]  CONTRACTS  [1  Supp. 

Negotiable  Instruments  Law.*  No  demand  on  the  note  is  neces- 
sary, where  rent  notes  were  made  payable  at  the  office  of  the 
lessor/ 

§  3464.  Time  for  presentment  or  demand. — That  a  de- 
mand note  bears  interest  does  not  change  its  character  as  being 
payable  on  demand,  but  this  may  be  considered  for  the  purpose  of 
determining  whether  the  parties  expected  an  immediate  or  early 
demand.® 

§  3465.  Place  of  presentment  or  demand. — Under  the  Ne- 
gotiable Instruments  Act,  there  was  no  legal  presentment,  and  no 
waiver  being  pljjaded  or  claimed,  the  indorser  could  not  be  held, 
where  notes,  when  due,  were  not  at  the  place  provided  for  pay- 
ment, and  could  not  have  been  surrendered  had  payment  been 
tendered  at  due  dates.' 

E.    Huston    Drug    Co.     (Tex.    Civ.  f error  in  the  sale  of  land  for  which 

App.),  190  S.  W.  534.    A  purchaser  they  were  given:   Miller  v.  Campbell, 

takes  with  notice  where  the  note  was  173  App.  Div.  821,  160  N.  Y.  S.  834. 

executed   in   name  of   a  corporation  « Schoenwetter     v.      Schoenwetter, 

without  consideration,  by  one  of  its  164  Wis.   131,   159  N.  W.  IZl,   See 

officers,  and  payable  to  him  individ-  also  United  States  Nat.  Bank  v.  Shu- 

ually:    Luden  v.  Enterprise  Lumber  paJc  (Mont),  172  Pac  324. 

Co.,  146  Ga.  284,  91  S.  E.  102,  L.  R.  ^  Champion  Shoe  Machinery  Co.  v. 

A.   191 7C,  485.    An   indorsement  on  Landman,  97  Misc.  642,  162  N.  Y.  S. 

a  check,  "To  be  applied  on  paper  held  346.    Under  the  Ohio  Negotiable  In- 

by  (mortgagee)  if  found  correct,"  is  struments    Act   they   were   held  not 

notice,   and   assignees   are  not  bona  primarily  liable,  and  so  not  entitled 

fide    purchasers :     Slimmer    v.    State  to  presentment  for  pajrment,  the  note 

Bank  of  Halstad,  134  Minn.  349,  159  not  being  one  for  their  accommoda- 

N.  W.  795.   The  manufacturing  com-  tion,    where    directors    of    a    bank 

pany  took  note  given  the  selling  com-  signed   a  note  to   enable   the  presi- 

pany  with  notice  of  infirmities  caused  dent  to  subscribe  for  shares  of  un- 

by  breach  of  such  warranty,  where  it  subscribed   stock  to  insure  an  issue 

was  fully  aware,  by  its  contract  with  of  new  stock :   Murray  v.  Third  Nat. 

selling  company,  that  all  notes  taken  Bank  of  St  Louis,  234  Fed.  481,  148 

upon   sales   were  based  on   transac-  C.  C.  A.  247.   See  generally  as  to  ne- 

tion  containing  warranty :    Mount  v.  cessity  for  presentment  and  notice  of 

Neighbors  Implement  &  Vehicle  Co.,  a  law:    Houser  v.  Fayssoux,  168  N. 

195    Mo.   App.   21,    189    S.    W.   614.  Car.  1,  83  S.  E.  692,  Ann.  Cas.  1917B, 

President     of     a    corporation     held  835n,  836n ;  Rusmissell  v.  White  Oak 

chargeable  with  knowledge  of  failure  Stave  Co.  (W.  Va.),  92  S.  E.  672,  L 

of  consideration,  where  he  knew  that  R.  A.  1917F,  453. 

its  stocks  were  practically  valueless,  8  Murray  v.   Third   Nat.   Bank  of 

and   that   note   indorsed   to    him   as  St.  Louis,  234  Fed.  481,  148  C.  C.  A. 

collateral   had   been   given    for    such  247.    A  demand   note  must  be  pre- 

stocks,  even  if  he  took  it  before  ma-  sented  for  payment  within  a  reaso^ 

turity:      Hamilton     v.     Mihills,     92  able    time:     Hussey    v.    Sutton,  96 

Wash.  675,  159  Pac  887.   All  of  the  Misc.  552,  160  N.  Y.  S.  934. 

equities  between  the  parties  are  open  » (jreco  v.  Lo  Monte,  162  N.  Y*  S- 

against  the  transferee  of  notes,  who  982. 
was  in  fact  a  principal  with  his  trans- 
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§  3466.    Manner  of  presentment  or  demand." 
§  3467.     To  whom  presentment  should  be  made. 


11 


§  3468.  By  whom  presentment  may  be  made. — Any  joint 
obligee  has  a  right  to  collect  a  note  executed  to  himself  and 
others,  and  his  receipt  is  binding  on  all  of  the  others.** 

§  3469.  Waiver  of  presentment  or  demand. — A  maker  of 
a  demand  note  waived  its  actual  presentment  upon  a  demand  for 
payment  by  not  asking  for  it  and  by  refusing  payment  by  saying 
that  he  did  not  have  the  money  and  that  he  needed  the  amount 
for  his  family's  support. 

§  3470.  Excuses  for  delay  in  presentment  and  demand. — 
Where  a  drawer  has  the  bank  certify  his  check  and  then  delivers 
it,  and  the  holder  neglects  to  present  it  in  due  course,  the  drawer 
is  discharged  to  the  extent  that  he  suffers  because  of  the  delay 
tmder  the  Missouri  statute  requiring  presentment  within  a  rea- 
sonable time.** 

§  3471.  Discharge  by  payment — The  drawer  is  relieved 
from  liability,  even  though  the  drawee  is  insolvent,  as  the  giving 
of  credit  on  deposit  will  be  treated  as  payment,  where  the  payee 
of  a  check  indorsed  it  to  his  bank  for  collection,  and  the  bank 
deposited  it  in  the  bank  upon  which  it  was  drawn,  instead  of 
cashing  it.^*  If  so  intending,  the  giving  of  a  note  in  payment  of 
an  existing  note  is  payment.^®  Where  the  instrument  is  not  in  the 


i^Any  reasonable  request  to  pay  a 
demand  note  providing  for  attorne/s 
fees  is  sufficient  to  put  maker  in  de- 
fault under  the  Negotiable  Instru- 
ments Act:  Hodges  v.  Blaylock,  82 
Ore.  179,  161  Pac.  396. 

*i  Where  a  note  specified  no  place 
of  pasrment,  and  the  makers  were  not 
partners,  presentment  for  payment  on 
all  the  makers  was  a  condition  prece- 
dent to  recovery  from  the  indorser: 
Prior  V.  Simonson  (Colo.),  160  Pac. 
1035. 

i»Ethington  v.  Rigg,  173  Ky.  355, 
191  S.  W.  98. 

"  Hodges  V.  Blaylock,  82  Ore.  179, 
161  Pac.  396. 

**  Brunswick  v.  People's  Savings 
Bank.  194  Mo.  App.  360,  190  S.  W.  60. 

i*Utah  Const.  Co.  v.  Western  Pac. 
R.   Co.,  174  Cal.  156,   162  Pac.  631. 


But  see  United  States  Nat.  Bank 
V.  Shupak  (Mont),  172  Pac.  324. 
Payment  will  be  held  to  have  been 
made  at  that  time  where  a  banker 
has,  on  special  deposit,  money  be- 
longing to  the  maker  of  a  note  suf- 
ficient to  pay  the  note  and  also  holds 
the  note  for  collection,  and  on  de- 
manding pa3rment  is  directed  to  take 
the  amount  out  of  the  special  de- 
posit, and  says  "your  note  is  paid": 
Belk  v.  Capital  Fire  Ins.  Co.,  100 
Nebr.  260,  159  N.  W.  405. 

"  Fidelity  State  Bank  v.  Miller,  29 
Idaho  m,  162  Pac.  244.  It  must  ap- 
pear that  the  person  receiving  the 
payment  had  either  possession  of  the 
note  or  express  or  implied  authority 
from  the  holder  to  receive  such  pay- 
ment in  order  to  bind  the  holder  by 
a  payment  made  to  another  than  the 
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possession  of  the  person  to  whom  payment  is  made,  payment  is 
made  at  the  risk  of  the  payer." 

§  3475.  Discharge  by  alteration. — A  holder  in  due  course, 
not  a  party  to  the  alteration,  is  entitled  to  enforce  it  against  the 
original  makers,  where  a  note  was  altered  by  changing  the  pur- 
ported maker. ^®  An  innocent  purchaser  may  recover  according  to 
its  original  tenor,  but  one  who  is  not  an  innocent  purchaser  can 
have  no  recovery,  where  a  note  is  altered  after  execution  and 
delivery.^' 

§  3476.  Discharge  of  persons  secondarily  liable. — ^The  in- 
dorser  of  a  note  is  discharged  when  he  is  not  notified  of  its  dis- 
honor.^® It  is  held  that  where  a  volunteer  paid  the  amount  of 
the  note  and  took  possession  of  it,  he  either  purchased  it  or  paid 
the  debt;  if  he  was  a  purchaser,  the  indorser  was  not  discharged; 
if  he  paid  the  debt  the  indorser  was  relieved  of  liability.*^ 

§  3478.     Notice  of  dishonor." 

holder :    Griffin  v.   Halbert,   196  111.  der  a  composition  agreement,  the  pro- 

App.  601.  ceeds  of  which  were  turned  over  to 

17  Griffin  v.  Halbert,  196  III.  App.  the  maker's  attorneys  after  bank- 
601;  Sivley  v.  Williamson,  112  Miss,  ruptcy  proceedings:  Silverman  v. 
276,  72  So.  1008.  Rubenstein,  162  N.  Y.  S.  733.   Unless 

18  Public  Bank  of  "New  York  City  with  such  person's  assent,  or  unless 
V.  Knox-Burchard  Mercantile  Co.,  recourse  is  expressly  reserved,  under 
135  Minn.  171,  160  N.  W.  667.  Negotiable    Instruments    Act,    §   127, 

i^Zehr  V.  Champlin  (Okla.),  159  a  person  secondarily  liable  is  dis- 
Pac.  1185.  A  material  alteration  of  charged  by  any  agreement  binding 
note  by  payee,  without  consent  of  on  the  holder  to  extend  time  of  pay- 
maker,  avoided  it  against  the  maker  ment:  Farmers'  &  Drovers'  Bank  v. 
even  in  the  hands  of  a  holder  in  Bashor,  98  Kans.  729,  160  Pac.  208. 
due  course  before  the  adoption  of  Under  Negotiable  Instruments  Law. 
Negotiable  Instruments  Law :  Wajrne  endorsers  of  note  were  not  discharged 
County  Nat.  Bank  v.  Kneeland  by  holder  bank's  agreement  with  third 
(Okla.).  161  Pac.  193.  party   to    extend    time    of    payment: 

20Trafton  v.  Garnsey  (N.  H.),  99  Brosemer  v.  Brosemer,  99  Misc.  101. 

Atl.  290:  Codd  v.  Von  Der  Ahe,  92  162  N.  Y.  S.  1067.    L.  O.  I.,  §  5953, 

Wash.  529,  159  Pac.  686.    The  payee  subd.  3,  which  declares  a  person  sec- 

was  discharged  as  indorser  where  the  ondarily  liable  discharged  by  the  dis- 

maker   of    a    note    indorsed    by    the  charge  of  a  prior  party,  applies  only 

payee  for  accommodation,  induced  a  to  discharge  of  act  of  creditors,  and 

third  person  to  pay  note  on  maturity  not  by   operation   of   law   or   where 

to  a  bank  which  had  discounted  it  and  note  is  destroyed  because  of  vice  in- 

payee  was  not  a  party  to  transaction :  herent  in  the  transaction :    Everdinfir 

McKenzie  v.  Smith,  18  Ga.  App.  626,  v.  Toft,  82  Ore.  1,  150  Pac.  757,  160 

89  S.  E.  1097.  Pac.  1160. 

21  McKenzie  v.  Smith,  18  Ga.  App.        22  Notice  of  dishonor  properly  ad- 

626.  89  S.  E.  1097.  The  liability  of  the  dressed   and   deposited   in   the  mails 

indorser   was   not   discharged   by   an  is     deemed     to     have     been     given 

assignment  by  the  maker  of  notes  to  whether  it  was  received  or  not,  un- 

an  indorsee  to  protect  creditors  un-  der     Negotiable     Instruments     Act, 
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§  3480.  To  whom  notice  of  dishonor  given. — Under  Ne- 
gotiable Instruments  Law,  where  a  note  was  in  the  hands  of  the 
original  obligees  at  maturity,  a  maker  and  original  obligor  was 
not  entitled  to  notice  of  dishonor  or  nonpayment.^* 


§  105:  First  Nat.  Bank  v.  Delone, 
254  Pa.  409,  98  Atl.  1042.  Telling  the 
indorser's  son  the  day  before  the 
note  was  due  that  it  would  not  be 
paid  and  the  indorser  would  be  held 
liable  is  not  a  good  notice  of  dis- 
honor, and  the  general  rule  is  that 
notice  before  maturity  and  in  mere 
anticipation  of  default  is  a  nullity: 
Horton  v.  Wilson  (N.  Car.),  95  S. 
E.  904. 

'•  Sim  V.   Citizens'  Bank,   173  Ky. 
799.  191   S.  W.  489.    Defendant  be- 


came the  maker  of  the  note  and  chief 
obligor,  and  was  not  entitled  to  no- 
tice of  dishonor,  by  specific  provision 
of  Rev.  Stat  1909,  §  10084,  where 
maker  of  note  sold  his  business  to 
defendant,  who  signed  the  note  with 
consent  of  payee,  who  under  Bulk 
Sales  Law  could  have  prevented  the 
sale:  Boand  v.  Stewart,  193  Mo.  App. 
715,  188  S.  W.  317.  Surety  is  not  en- 
titled to  notice  of  dishonor  but  in- 
dorser is:  Horton  v.  Wilson  (N. 
Car.),  95  S.  E.  904. 
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BONDS   IN   GENERAL 


§  3491.  General  nature  and  essentials  of  bonds/ — ^A  con- 
tract of  indemnity  or  bond  executed  by  competent  parties  upon 
sufficient  consideration  and  not  prohibited  by  law  will  be  valid  at 
common  law,  though  not  authorized  by  statute/*  But  it  is  held 
where  a  bond  is  executed  in  pursuance  of  and  solely  because  of 
a  statute  and  such  statute  is  ineffectual  to  require  the  giving  of 
a  bond,  such  bond  is  without  consideration  and  void/ 

§  3493.  Form  and  contents  in  general. — Official  and  stat- 
utory bonds  are  not  as  a  general  rule  invalid  where  they  do  not 
conform  entirely  with  the  statute/  And  while  the  proper  place 
for  the  signature  of  the  obligor  is  at  the  foot  of  an  instrument, 
the  manner  and  form  of  the  signature,  if  the  signer  intended  by 
such  act  to  obligate  himself  to  comply  with  the  terms  and  con- 
ditions of  the  bond,  is  immaterial/ 

§  3494.  Designation  of  parties. — Where  one  signs  a  bond 
it  is  not  necessary  to  charge  him  as  obligor  that  his  name  should 
appear  in  the  body  of  the  instrument  provided  it  is  shown  that 
he  intended  to  become  bound/  It  is  held  that  a  materialman  can 
not  recover  on  a  contractor's  bond  which  does  not  purport  to  be 
made  for  the  benefit  of  materialmen/ 

§  3495.  Execution  in  general. — A  judicial  bond  is  not  dif- 
ferent from  any  other  contract  and  where  the  distinction  be- 
tween sealed  and  unsealed  instruments  has  been  done  away  with, 
it  may  be  executed  or  ratified  in  the  same  manner  as  any  other 


1  [Main  section  cited  in  Harris  v. 
Taylor  County  (Tex.),  173  S.  W.  921, 
922.] 

laBowen  v.  Lovewell,  119  Ark.  64, 
177  S.  W.  929;  Robertson  &c.  Con- 
tracting Co.  V.  yEtna  Accident  &c. 
Co.,  91  Conn.  129,  99  Atl.  557. 

2  Roystone  Co.  v.  Darling,  171  Cal. 
526,  154  Pac  15;  Loop  Lumber  Co. 
V.  Van  Loben  Sels,  173  Cal.  228,  159 
Pac.  600. 


«  Miles  V.  Balcy,  170  Cal  ISl,  149 
Pac  45;  Robertson  &c-  Contracting 
Co.  V.  iEtna  Accident  &c.  Co,  91 
Conn.  129,  99  Atl.  557. 

*  Craig  V.  Spencer  (Okla.),  156 
Pac.  172. 

*  Craig  V.  Spencer  (Okla.),  156 
Pac.  172. 

«  Blyth-Fargo  Co.  v.  Free,  46  Utah 
233,  148  Pac.  427.  But  see  post 
§§  3545,  3802. 
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contract  notwithstanding  a  seal  was  required  at  common  law/ 
As  a  general  rule  an  official  bond  takes  effect  from  the  time  of 
its  delivery.®  A  mimicipal  corporation  will  be  estopped  from 
denying  recitals  in  bonds  issued  under  its  seal  and  signed  by  its 
mayor  and  clerk,®  or  to  dispute  delivery  where  it  permitted  such 
bonds  to  be  placed  on  the  market  by  another/* 

§  3497.  Filling  blanks. — ^Where  a  maker  places  a  blank 
bond  in  the  hands  of  a  third  person  and  such  third  person  fills 
the  blanks  and  delivers  the  bond  to  an  innocent  obligee  the  maker 
is  estopped  to  deny  the  execution  of  the  instrument." 

§  3500.  Consideration. — A  bond  executed  pursuant  to  a 
statute  which  is  without  force  is  not  supported  by  sufficient  con- 
sideration and  is  void/' 

§  3502.  Statutory  bonds  and  their  validity. — As  a  rule  stat- 
utory bonds  should  conform  to  all  the  requirements  of  the  statute 
under  which  they  are  given ;  but  it  is  held  where  there  is  a  sub-  ^ 
stantial  compliance  the  bond  is  valid  and  binding."  It  is  not 
necessary  that  the  bond  should  expressly  refer  to  the  statute  in 
order  to  constitute  it  a  statutory  bond."  Although  a  bond  may 
be  insufficient  under  the  statute  because  of  noncompliance  with 
its  requirements  yet  it  may  be  good  as  a  common-law  bond.** 

§  3503.  Common-law  bonds  and  their  validity. — A  bond  in 
a  form  not  prohibited  by  law  or  contrary  to  public  policy  when 


^  Where  the  agent  of  a  corporation 
gave  an  attachment  bond  and  after 
an  adverse  judgment  the  corporation 
was  consulted'  as  to  appeal  and  the 
matter  was  referred  to  the  general 
counsel  and  he  authorized  an  appeal 
the  act  of  the  agent  was  ratified: 
State  V.  Parke-Davis  &  Co.,  191  Mo. 
App.  219,  177  S.  W.  1070.  An  under- 
taking executed  by  a  foreign  secur- 
ity company  need  not  be  executed  in 
the  state:  Thompson  v.  Meredian 
Life  Ins.  Co.  &c.,  36  S.  Dak.  175,  153 
N.  W.  993. 

•Thayer  v.  Erie  County  &c,  160 
App.  Div.  300,  145  N.  Y.  S.  808. 

*  Newbern  v.  National  Bank  &c., 
234  Fed.  209,  148  C.  C.  A.  Ill,  L.  R. 
A.  1917B.  1019. 

^<>Ncwbcm  v.  National  Bank  &c, 


234  Fed.  209,  148  C.  C.  A.  HI,  L.  R. 
A  1917B,  1019. 

iiGronvold  v.  Federal  Union 
Surety  Co.,  212  Fed.  908,  129  C.  C. 
A.  428. 

I'Loop  Lumber  Co.  v.  Van  Loben 
Sels,  173  Cal.  228,  159  Pac.  600.  See 
also  Roystone  Co.  v.  Darling,  171 
Cal.  526,  154  Pac.  15. 

i»  Miles  V.  Balcy,  170  Cal.  151,  149 
Paa  45;  Robertson  &c.  Contracting 
Co.  V.  iCtna  Accident  &c.  Co.,  91 
Conn.  129,  99  Atl.  557. 

1*  Miles  V.  Baley.  170  Cal.  151,  149 
Pac.  45. 

15  Ewing  V,  Board  of  Comrs.  of 
Ellis  County  (Okla.),  156  Pac.  229; 
Peck  V.  Curlee  Clothing  Co.  (Okla.), 
162  Pac.  735.  See  also  Union  Bank 
&c.  V.  American  Bonding  Co.  &c.,  174 
App.  Div.  542,  161  N.  Y.  S.  655. 
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supported  by  sufficient  consideration,  intended  for  a  lawful  pur- 
pose and  executed  by  competent  parties  is  a  valid  obligation  at 
common  law/® 

§  3504.  Construction — General  rules. — A  bond  must  be 
construed  as  a  whole  and  that  construction  given  which  will  give 
effect  to  the  intention  of  the  parties  expressed  therein.^^  The 
rules  of  strict  construction  applicable  to  bonds  privately  given 
are  not  to  be  applied  to  a  statutory  bond  to  the  public.^®  A  dis- 
tinction is  made  between  an  accommodation  surety  and  a  surety 
company  which  becomes  surety  for  profit.  It  is  held  the  rule  of 
strict  instruction  does  not  apply  to  the  latter  and  where  there  is 
room  for  construction  the  contract  is  to  be  construed  most 
strongly  against  the  surety  and  in  favor  of  the  indemnity."  In 
general  it  is  held  that  a  contractor's  bond  should  receive  a  liberal 
construction  to  accomplish  its  purpose.  ^^  An  instrument  may  be 
enforceable  although  there  are  apparent  omissions  if  from  the 
whole  instrument  the  terms  of  the  obligation  can  be  ascertained." 

§  3506.  Construction  with  respect  to  liability. — It  is  held 
in  an  action  on  a  bond  given  to  support  another  that  personal 
liability  is  limited  by  the  penal  sum  of  the  bond.**  In  case  a  bond 
does  not  contain  conditions  as  broad  as  the  statute  the  statutory 


^®  Bo  wen  v.  Lovewell,  119  Ark.  64, 
177  S.  W.  929;  Emanuel  y,  McNeil, 
87  N.  J.  L.  499,  94  Atl.  616 ;  Peck  v. 
Cur  lee  Clothing  Co.  (Okla.),  162  Pac. 
735.  Where  surety  company  gave  a 
bond  for  a  warehouseman  in  secur- 
ing a  license  to  conduct  a  public 
grain  elevator  it  was  held  valid  as 
a  common-law  obligation  notwith- 
standing the  statute  under  which  it 
was  given  was  invalid  since  the  bond 
covered  the  common-law  obligation 
as  well  as  the  statutory  obligation : 
State  V.  Cochrane,  264  Mo.  581,  175 
S.  W.  599 ;  Robertson  &c.  Contracting 
Co.  V.  MtnsL  Accident  &c  Co.,  91 
Conn.  129.  99  Atl.  557.  See  also 
Bowen  v  Lovewell,  119  Ark.  64,  177 
S.  W.  929. 

17  Blythe  Fargo  Co.  v.  Free,  46 
Utah  233,  148  Pac.  427 ;  United  States 
&c.  Guaranty  Co.  v.  Iowa  Tel.  Co., 
174  Iowa  476,  156  N.  W.  727.  Where 


a  bond  given  without  statutory  au- 
thority is  severable  and  contains 
some  legal  and  some  illegal  condi- 
tions the  legal  conditions  should  be 
enforced  and  the  others  disregarded: 
Gillespie  v.  Frisbie,  46  Okla.  438,  148 
Pac.  991. 

isHauth  V.  Sambo,  100  Ncbr.  160, 
158  N.  W.  1036  (bond  given  to  com- 
pel observance  of  law). 

i»  United  States  Fidelity  &c  Co.  v. 
Poetker,  180  Ind.  255,  102  N.  E.  372. 
L.  R.  A.  1917B,  984.  See  also  United 
Surety  Co.  v.  Meenan,  211  N.  Y.  39, 
105  N.  E.  106. 

20  National  Surety  Co.  v.  United 
States,  228  Fed.  577,  143  C  C.  A.  99, 
L.  R.  A.  1917A,  336. 

21  Bridgeton  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  88  N.  J.  L.  645, 
96  Atl.  918. 

22  Eugley  V.  Sproul,  115  Maine  463, 
99  Atl  443. 
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conditions  will  usually  be  read  into  it  and  the  obligor  will  be 
bound  to  the  performance  of  such  conditions.^' 

§  3511.  Interest  or  title  passing  by  transfer. — The  pledge 
of  bonds  payable  to  bearer  by  one  in  possession  thereof  and  rep- 
resenting himself  to  be  the  owner  passes  title  to  the  pledgee  free 
from  any  claim  of  the  owner." 

§  3513.  Rights  of  assignee  or  transferee. — ^The  owner  of 
bonds  which  have  been  stolen  and  transferred  by  forged  indorse- 
ment may  recover  them  from  the  transferee  although  new  securi- 
ties have  been  issued  to  the  transferee.*'  The  purchaser  of  a 
bond  having  unpaid  interest  coupons  attached  is  not  thereby 
charged  with  notice  of  defense,  but  it  is  a  circumstance  on  the 
question  of  notice." 

§  3514.  Bona  fide  purchasers  in  general. — One  who  ob- 
tains the  bonds  of  a  corporation  without  consideration  is  not  a 
bona  fide  holder.^^ 


23  United  States  Fidelity  &c.  Co.  v. 
Poetker,  180  Ind.  255,  102  N.  E.  372, 
L  R.  A.  1917B,  984. 

2*  Interboro  Brewing  Co.  v.  Doyle, 
165  App.  Div.  646,  151  N.  Y.  S.  325. 

*•  Chester   County  &c.   Co.   v.   Se- 


curities Co.,  165  App.  Div.  329,  150 
N.  Y.  S.  1010. 

2»  Georgia  &c.  R.  Co.  v.  Miller,  144 
Ga.  665,  87  S.  E.  897. 

2T  In  re  Progressive  Wall  Paper 
Co.,  229  Fed.  489,  143  C.  C  A.  557, 
L.  R.  A.  1916E.  563. 
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§  3525.  Bonds  given  in  legal  proceedings — ^Attachment 
bonds. — Slight  irregularities  in  the  execution  of  attachment 
bonds  do  not  render  them  invalid.*  Where  a  bond  is  required  by 
statute  the  cause  of  action  is  not  complete  without  it.* 

§  3526.  Bonds  given  in  legal  proceedings — ^Attachment 
bonds — ^Amount. — ^The  amount  of  the  bond  must  not  be  less 
than  that  fixed  by  the  statute.'  And  where  a  bond  is  insufficient 
in  amount  such  defect  can  not  be  cured  by  a  subsequent  remit- 
titur of  plaintiff's  claim.*  The  liability  of  a  surety  company  on 
bond  to  release  an  attachment  is  fixed  by  the  bond  and  can  not 
be  extended  to  other  actions  against  the  same  defendant  either 
by  subsequent  agreement  or  by  action  of  court.' 

§  3527.  Bonds  given  in  legal  proceedings — ^Attachment 
bonds — ^Approval. — ^The  bond  is  generally  approved  by  the 
court  issuing  the  writ.  But  there  may  be  an  implied  approval 
where  after  the  filing  of  affidavit  and  bond  the  court  orders  a 
writ  of  attachment  to  issue.®  It  is  the  duty  of  a  court  to  inquire 
into  the  authority  of  a  person  executing  a  corporate  attachment 
bond,  before  issuing  a  warrant  of  attachment.*^  But  where  the 
officers  of  a  corporation  apply  for. warrant  of  attachment  it  is  not 
necessary  that  their  authority  to  file  the  bond  should  accompany 


lA  bond  to  a  defendant  with  a 
plural  name  instead  of  the  individual 
defendant's  is  not  fatal  to  an  attach- 
ment: Lowenberg  v.  L.  Tacobson's 
Sons,  25  Cal.  App.  790,  145  Pac.  734. 
See  also  Miller  v.  Alaska-Canadian 
&c.  Coal  Co.,  4  Alaska  439. 

2  In  an  action  to  recover  a  debt 
not  due  by  attachment  on  real  estate 
the  bond  required  by  statute  is  nec- 
essary to  complete  the  cause  of  ac- 
tion: I.  L.  Lamm  Co.  v.  Peaks,  162 
Wis.  289,  156  N.  W.  194. 

3  Red  Cross  Lumber  Co.  v.  Frank 
I.  Abbott  Lumber  Co.,  138  La.  1082, 
71  So.  191.  Cost  and  attorney's  fees 
need  not  be  taken  into  account  in  fix- 


ing the  penalty  of  a  bond  for  attach- 
ment except  in  those  cases  where 
they  are  fixed  and  definite :  Miller  v. 
Alaska-Canadian  &c.  Coal  Co.,  4 
Alaska  439;  Rhodes  v.  Bowling 
Green  &c.  Co.,  43  App.  D.  C  298. 

*The  rule  de  minimis  held  not  to 
apply  to  an  attachment  bond:  Red 
Cross  Lumber  Co.  v.  Frank  I.  Abbott 
Lumber  Co.,  138  La.  1082,  71  So.  191. 

5  McCargar  v,  Moore  (Ore.),  157 
Pac.  1107. 

« First  National  Bank  v.  Griffith, 
192  Mo.  App.  443,  182  S.  W.  805. 

^  J.  W.  Copeland  Co.  v.  Brown,  103 
S.  Car.  177,  87  S.  E.  1002. 
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it,  and  it  is  sufficient  where  proof  of  such  authority  is  made  on 
the  hearing  of  motion  to  vacate.®  A  partner  can  not  become 
surety  on  an  attachment  bond  in  which  the  partnership  is  prin- 
cipal.'  The  filing  of  a  plea  in  abatement  to  a  writ  of  attachment 
is  a  waiver  of  any  defect  in  its  approval/"  and  an  attachment 
bon(l  void  for  want  of  a  proper  surety  can  not  be  amended.*^ 

§  3530.  Bonds  given  in  legal  proceedings— Appeal  bonds. 
— In  the  absence  of  a  statute  to  the  contrary  the^  obligation  in  an 
appeal  bond  should  run  in  favor  of  the  parties  adversely  inter- 
ested in  the  proceeding.**  As  a  general  rule  where  several  de- 
fendants appeal  and  a  bond  is  executed  by  one  only  it  is  fatally 
defective."  An  apparent  exception  to  the  general  rule  exists 
where  an  appeal  is  taken  by  a  husband  and  wife  from  a  judgment 
against  both.  In  such  case  it  is  held  a  bond  executed  for  the  hus- 
band alone  is  valid.**  That  one  of  the  parties  is  a  married  woman 
and  could  not  legally  sign  a  bond  does  not  affect  its  validity.**  It 
is  not  essential  that  the  bond  be  signed  by  the  appellant.**  Where 
it  is  discovered  that  a  bond  has  been  signed  without  authority 
leave  may  be  obtained  to  file  a  proper  one.*^  Where  the  statute 
requires  a  bond  to  be  made  payable  to  the  state  a  bond  otherwise 
sufficient  will  not  be  invalid  for  such  defect.*'  Among  those 
usually  exempt  from  giving  an  appeal  bond  are  public  officers, 
municipalities,*"  administrators'*  and  the  state.** 


19 


'  J.  W.  Copcland  Co.  v.  Brown,  103 
S.  Car.  177,  87  S.  E.  1002. 

•  H.  C.  Copeland  &  Co.  v.  Monroe, 
16  Ga.  App.  586,  85  S.  E.  789. 

**>  First  National  Bank  v.  Griffith, 
192  Mo.  App.  443,  182  S.  W.  805. 

11 H.  C.  Copeland  &  Co.  v.  Monroe, 
16  Ga.  App.  586,  85  S  .E.  789. 

Instate  V.  Da3rton  Lumber  Co. 
(Tex.  Civ.  App.),  164  S.  W.  48. 

"  Title  Insurance  &  Trust  Co.  v. 
California  Development  Co.,  168  Cal. 
397,  143  Pac.  723 ;  Beer  v.  Strode,  195 
111.  App.  309. 

1*  Jacoby  v.  HoUada,  78  Wash.  88, 
138  Pac.  558. 

« Duller  V.  McNeill  (Tex.  Civ. 
App.),  161  S.  W.  45. 

i«  O'Connor  v.  Towey,  70  Ore.  399, 
140  Pac.  625. 

^f  Thomson  v.  Meridian  Life  Ins. 
Co.,  36  S.  Dak.  175,  153  N.  W.  993. 

**In  re  Barnes'  Estate,  47  Okla. 
117,  147  Pac  504;  Barnett  v.  Black- 


stone  Coal  &c.  Co.  (Okla.),  158  Pac. 
588;  Metzler-Hegsted  Lumber  Co.  v. 
Farmers'  Union  &c  Co.,  78  Ore.  551, 
153  Pac.  56. 

i»McLendon  v.  Empfre  Mining 
Co.  (Ala.),  74  So.  937  (county  tax 
officers)  ;  Crittenberger  v.  State  Sav. 
&c.  Co.  (Ind.  App.),  114  N.  E.  225 
(auditor  of  state)  ;  State  v.  Board 
of  Examiners,  52  Mont.  91,  156  Pac 
124  (board  of  examiners  for  nurses). 

*®  Statute  permitting  municipalities 
to  appeal  without  giving  bond  was 
held  to  apply  to  interlocutory  orders : 
McCarthy  v.  Chicago,  197  111.  App. 
564. 

^^In  re  Dovejr's  Estate,  99  Nebr. 
744,  157  N.  W.  915. 

*2  The  state  has  such  interest  in  an 
appeal  by  the  Industrial  Accident 
Commission  as  not  to  require  an  ap- 
peal bond:  Miller  v.  State  Industrial 
Accident  Comm%,  84  Ore.  507,  159 
Pac  1150. 
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§  3531.  Bonds  given  in  legal  proceedings — ^Appeal  bonds 
— Amount. — The  amount  of  the  penalty  to  be  named  in  an 
appeal  bond  varies  in  the  diflFerent  states,  but  where  it  is  fixed 
by  statute  and  a  bond  is  given  providing  a  less  amount  it  may  be 
insufficient.^'  The  bond  should  describe  the  particular  judgment 
appealed  from.**  The  liability  of  a  principal  on  an  appeal  bond 
may  be  distinct  from  that  of  the  surety.'^  The  failure  of  the 
clerk  to  indorse  his  approval  on  the  bond  will  not  release  the 
sureties." 

§  3532.  Bonds  given  in  legal  proceedings — ^Bail  bonds  in 
civil  actions. — When  bail  is  given  a  principal  is  regarded  as 
delivered  to  the  custody  of  his  sureties  under  the  common-law 
rule.*^  Persons  who  become  bail  are  favored  by  law." 

§  3533.  Bonds  given  in  legal  proceedings — ^Bail  bonds  in 
criminal  actions. — The  liability  of  a  surety  on  a  bail  bond  is 
measured  by  the  terms  of  his  undertaking  which  liability  can  not 
be  enlarged,*^  and  the  bond  should  designate  the  amount  in  which 
the  obligors  are  bound.'^  Admitting  an  accused  to  bail  is  not  a 
step  in  a  trial  in  the  sense  that  the  accused  must  be  present  when 
the  bond  is  accepted.*^  To  make  a  bond  effective  it  must  be  en- 
tered of  record.  The  mere  filing  is  not  sufficient.'*  It  is  generally 
necessary  that  the  bond  describe  the  offense,  but  such  description 
need  not  be  with  particularity.^^  Where  the  statute  requires  the 
punishment  itself  to  be  stated  in  the  bond  such  defect  will  render 

23  Sutton  V.  Sutton,  78  Ore.  9,  150  »<>  Boozer  v.  Atlanta,  18  Ga.  App. 
Pac.  1025,  152  Pac.  271.  732,  90  S.  E.  492. 

24  Wilder  v.   Bush    (Ala.),   75  So.  ^i  Ewing  v.  Sute,  240  Fed.  241,  153 
143;   Strain  v.  Irwin   (Ala.),  75  So.  C.  C.  A.  167. 

151.    Under  statute  the  signature  of  82  Bennett  v.  State  (Tex.  Cr.),  194 

appellant      is      not      indispensable:  S.  W.  145. 

Frankel  v.    Morse   Timber   Co.,    140  *8  The  crime  of  violating  the  law 

La.  448,  73  So.  263.  against   lotteries   is    suflficicntly  indi- 

25^  Under     a    bond    providing    the  cated  in  undertaking  by  reference  to 

surety  should  pay  all  costs  and  dam-  particular  section  of  statute  violated: 

ages  rendered  against  defendant  on  St.    Lawrence    County    v.    (joldberg, 

appeal  it  is   not   liable   for   costs   in  175  App.  Div.  88,  161  N.  Y.  S.  6*1. 

the  trial  below :    Erdle  v.  Bassett,  94  Where    accused    was     arrested    for 

Misc.  666,  158  N.  Y.  S.  598.  keeping  blind  tiger  and  released  on  a 

26  Leach     v.     Altus     State     Bank  bail  bond,  describing  the  offenses  as 
(Okla.),  155  Pac.  875.  retailing  liquor  without  a  license,  the 

27  Pickelsimer  v.  Glazener,   173  N.  misdescription  does  not  invalidate  the 
Car.  630,  92  S.  E.  700.  bond :   State  v.  Tambera,  140  La.  412, 

28  Pickelsimer  v.  Glazener,   173  N.  7Z  So.  250;  Allen  v.  State,  110  Miss. 
Car.  630,  92  S.  E.  700.  384,  70  So.  362. 

20  Ewing  V.  State,  240  Fed.  241,  153 
C.  C.  A.  167. 
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the  bond  invalid."  Proper  officials  may  designate  the  amount  of 
bail  and  a  bond  not  conforming  to  that  amount  is  void.^"^  After 
a  release  of  a  defendant  has  been  obtained  by  means  of  an  un- 
dertaking every  reasonable  intendment  should  be  in  favor  of  its, 
sufficiency  arid  against  the  surety.**® 

§  3534.  Bonds  given  in  legal  proceedings — Injunction. — 
It  has  been  held  that  a  restraining  order  may  issue  without  bond 
although  the  statute  requires  a  bond  in  case  of  temporary  in- 
junction.'^ The  absence  of  a  bond  unless  expressly  dispensed 
with  is  fatal  to  an  injunction.** 

§  3535.  Bonds  given  in  legal  proceedings — ^Administra- 
tion bonds. — A  will  may  direct  that  no  sureties  be  required  of 
the  executor  but  such  provision  is  not  binding  on  the  court.'® 

§  3537.  Bonds  given  in  legal  proceedings  —  Guardians' 
bonds. — A  guardian's  bond  is  valid  if  it  substantially  complies 
with  the  statute.*^  An  additional  bond  may  be  required  when 
necessary  to  protect  the  estate.*^ 


»*Todd  V.  State,  78  Tex.  Cr.  221, 
180  S.  W.  116;  Robertson  v.  State, 
n  Tex.  Cr.  536,  179  S.  W.  106. 

85  Boozer  v.  Atlanta,  18  Ga.  App. 
732,  90  S.  E.  492. 

*•  St  Lawrence  Co.  v.  Goldberg, 
175  App.  Div.  88,  161  N.  Y.  S.  641. 

8T  State  V.  McQuillan,  260  Mo.  164, 
168  S.  W.  924. 

8»  Smith  V.  Frohlich,  135  La.  IV^,  66 
So,  163. 

'^  Cunninghame    v.    Herring,    195 


Ala.  469,  70  So.  148;  Chamberlain  v. 
Husel,  178  Mich.  1,  144  N.  W.  549; 
McAdams  v.  Wilson  (Tex.  Civ. 
App.),  164  S.  W.  59. 

*^  A  bond  given  by  a  guardian 
made  payable  to  the  state  instead  of 
the  county  jtidge  is  not  invalid :  Rice 
V.  Theimer,  45  Okla.  618,  146  Pac, 
702;  Hickman  v.  Jackson  (Okla.), 
164  Pac.  979. 

*iClymer  v.  State,  59  Ind.  App. 
364,  109  N.  E.  431. 


/ 
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CHAPTER  XCII 


PRIVATE   INDEMNITY   BONDS 


§  3540.  Private  indemnity  bonds— In  general. — Contracts 
of  indemnity  should  be  fairly  construed.*  Such  contracts  must 
be  supported  by  a  consideration  and  where  entered  into  subse- 
quently to  the  incurring  of  the  principal  obligation  they  must  be 
supported  by  an  independent  consideration.^'  Indemnity  bonds 
partake  of  the  nature  of  insurance  contracts  and  are  usually  sub- 
ject to  the  rules  of  construction  applicable  to  insurance  con- 
tracts.* A  contract  of  indemnity  is  distinguishable  from  guar- 
anty and  suretyship  in  that  it  undertakes  to  save  another  from 
loss  on  some  obligation  to  a  third  person  and  is  not  a  promise  to 
one  to  whom  another  is  answerable.* 


§  3541.  Private  indemnity  bonds — ^Agents'  bonds. — A  ma- 
terial change  in  the  conduct  of  the  obligee's  business,  such  as 
relieving  the  agent  of  his  obligation  to  render  monthly  state- 
ments is  sufficient  to  release  the  sureties  on  his  bond.*  But  it  is 
otherwise  where  the  change  is  minor  in  character.* 

§  3542.    Private  indemnity  bonds — Contractors'  bonds.— 

The  liability  of  a  surety  on  such  bonds  is  determined  by  the  con- 
ditions of  the  bond  and  is  neither  to  be  extended  by  construction 
nor  restricted  by  implication.^  The  sureties  are  entitled  to  have 


^Mack  Manufacturing  Co.  v.  Mas- 
sachusetts Bonding  &c  G>.,  103  S. 
Car.  55,  87  S.  E.  439. 

2  A  bond  given  after  the  comple- 
tion and  acceptance  of  the  principal 
work  to  keep  a  certain  portion  in  re- 
pair is  without  consideration:  Vil- 
lage V.  Botsch,  86  Misc.  481,  149  N. 
Y.  S.  320.  But  see  Hensley  v.  School 
Dist  &c,  97  Kans.  56,  154  Pac.  253. 

*  Green  v.  United  States  Fidelity 
&c  Co.,  135  Tenn.  117,  185  S.  W.  726. 

•♦Hall  V.  Equitable  Surety  Co^  126 
Ark.  535,  191  S.  W.  32.  A  guarantor 
undertakes  by  separate,  independent 
agreement  that  another  shall  perform 
a  duty  to  a  third  person  and  a  surety 
joins  with  another  in  agreeing  with 


him  that  he  will  perform  his  duty 
and  all  the  parties  are  directly  and 
primarily  held  for  performance: 
Kicketson  v.  Lizotte,  90  Vt  386,  98 
Atl.  801. 

^Alabama  Fidelity  &  Casualty  Co. 
V.  Alabama  Fuel  &c  Co.,  190  Ala. 
397,  67  So.  318.     . 

•Hartford  Fire  Ins.  Co.  v.  Casey 
(Mo.),  191  S.  W.  1072. 

^  Hay  V.  Hassett,  174  Iowa  601,  156 
N.  W.  734;  Mann  v.  Mann,  119  Va. 
630,  89  S.  E.  897.  The  intent  of  the 
parties  must  be  gathered  from  the 
nature  of  the  instrument  when  read 
in  the  light  of  all  the  circumstances 
attending  its  execution :  Hay  v.  Has- 
sett, 174  Iowa  601,  156  N.  \V.  734. 
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the  contract  strictly  adhered  to.®  As  a  rule  sureties  will  be  re- 
leased from  the  bond  of  a  building  contract  by  making  payments 
not  authorized  by  the  contract.®  But  the  surety  can  not  complain 
of  the  time  and  manner  in  which  the  payments  were  made  unless 
the  departure  from  the  contract  and  bond  has  resulted  in  mate- 
rial damage."  Overpayment  to  the  contractor  based  on  errone- 
ous estimates  of  architect  will  not  release  the  surety  from  liability 
on  the  bond  but  be  will  not  be  liable  for  the  overpayments.^^ 
Where  the  surety  is  not  prejudiced  he  will  not  be  released  by 
premature  payments.** 

§  3543.  Private  indemnity  bonds — Contractors*  bonds  for 
city  and  other  work. — A  guaranty  may  be  required  by  a  city 
from  a  contractor  to  secure  the  payment  for  material  furnished 
and  labor  performed.*'  But  the  surety  on  a  bond  given  for  mu- 
nicipal work  providing  that  the  contractor  should  furnish  and  de- 
liver all  material  and  perform  all  work  and  labor  is  not  liable  to 
materialmen.**  That  a  city  is  named  obligee  in  a  bond  instead  of 
the  state  will  not  invalidate  the  bond.*'  The  surety  on  bond  of  a 

«Tide  Water  Oil  Co.  v.  Globe  In-  ican  Bonding  Co.,  127  Minn.  330,  149 

demnity  Co.,  238  Fed.  157,  151  C.  C.  N.  W.  539. 

A.    233 ;    Lowndes    Alliance    Ware-  lo  School  Dist.  of  Ford  County  v. 

house  Co.  V.  Greene,  17  Ga.  App.  542,  De  Lano,  96  Kans.  499,  152  Pac  668. 

87  S.  E.  826.  "  Southern  Real  Estate  &  Finan- 

®  Justice   V.    Empire    State    Surety  cial    Co.    v.    Banker's    Surety    Co. 

Co,  218  Fed.  802,  134  C  C.  A.  490;  (Mo.),  184  S.  W.  1030;  Dunne  Inv. 

Equitable    Surety   Co.   v.    Board   of  Co.  v.  Empire  State  Surety  Co.,  27 

Comm.  of  Tippah  County,  231  Fed.  Cal.  App.  208.  150  Pac.  405,  411 ;  Bar- 

^,  145  C.  C.  A.  221;  Lowndes  AUi-  ton  v.  Title  Guaranty  &  Surety  Co,, 

ance  Warehouse  Co.  v.  Greene,  17  Ga.  192  Mo.  App.  561,  183  S.  W.  694. 

App.  542,  87  S.  E.  826 ;  Kelsay  Lum-  la  Standard  Asphalt  &  Rubber  Co. 

ber  Co.  v.  Rotsky  (Tex.  Civ.  App.),  v.  Texas  Bldg.  Co.,  99  Kans.  567,  162 

178  S.  W.  837;  Lloyd  Inv.  Co.  v.  Illi-  Pac.  299,  L.  R.  A.  1917C,  490;  Barton 

nois  Surety  Co.,  164  Wis.  282,  160  N.  v.  Title,  Guaranty  &  Surety  Co.,  192 

W.  58.  The  owner  of  a  building  mak-  Mo.  App.  561,  183  S.  W.  694 ;  Na- 

ing  payments  to  the  contractor  be-  tional  Surety  Co.  v.  Lincoln  County 

yond  the  amount  authorized  by  the  Mont,  238  Fed.  705,  151  C.  C  A.  555; 

contract,  and   failing  to  require  af-  Lloyd  Inv.  Co.  v.  Illinois  Surety  Co., 

fidavits    provided    for    released    the  164  Wis.  282,  160  N.  W.  58. 

sureties  on  the  contractor's  bond  as  is  National    Surety   Co.   v.   Louis- 

their  liability  could  not  be  extended :  ville,    165   Ky.   38,    176   S.    W.   364 ; 

Blackburn  v.  Morel,  13  Ga.  App.  516,  United    States   Fidelity   &   Guaranty 

79  S.  E.  492;  Morgan  v.  Salmon,  18  Co.  v.   Star  Brick  Co.   (Okla.),  153 

N.  Mcx.  72,  135  Pac  553,  L.  R.  A.  Pac.  1122. 

1915B,    407n.     Surety   not    released :  **  Staples-Hilderbrand  Co.  v.  Metal 

Trustees      of      First      Presbyterian  Concrete  Chimney  Co.   (Ind.  App.), 

Church  V.  United  States  Fidelity  &  112  N.  E.  832. 

Guaranty  Co.,  133  Minn.  429^  158  N.  ^^Doiese  Bros.  Co.  v.  Chaney,  44 

W.  709;  Fitgcr  Brewing  Co.  v.  Amer-  Okla.  745,  145  Pac.  1119. 
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public  contractor  having  abandoned  the  contract  can  not  com- 
plain of  a  new  contract  made  by  the  owner  with  a  third  person 
for  different  work,  and  the  surety  is  not  released. *•  The  surety 
on  a  building  contract  completing  the  work  on  failure  of  con- 
tractor is  entitled  to  recover  from  the  owner  payments  made  in 
violation  of  the  contract." 

§  3544.  Private  indemnity  bonds — Contractors'  bonds  for 
county  and  municipal  work. — ^The  county  board  is  in  some 
jurisdictions  required  to  take  a  bond  as  conditioned  by  statute." 
But  it  is  held  that  a  county  may  without  express  authority  re- 
quire a  bond  from  contractors  for  public  work  conditioned  to 
pay  for  all  labor  and  materials  furnished  for  such  work." 

§  3545.  Private  indemnity  bonds — Contractors'  bonds — 
Third  parties. — Where  a  statute  makes  the  benefit  of  a  bond 
given  by  a  contractor  inure  to  materialmen  and  laborers,  any  con- 
tract or  bond  is  to  be  construed  with  reference  thereto.*®  But 
where  the  bond  provides  for  the  benefit  of  all  persons  entitled  to 
liens  one  failing  to  give  notice  of  lien  can  not  sue  on  the  bond.'^ 
A  bond  conditioned  that  the  contractor  and  his  sureties  would 
pay  for  all  materials  used  in  the  building  and  preserve  the  build- 
ing from  liens  is  intended  for  the  benefit  of  the  owner  of  the 
property  and  not  for  materialmen.^*  However,  where  a  bond  is 
given  to  secure  the  faithful  performance  of  a  contract  the  bond 
and  contract  are  to  be  construed  together**  and  materialmen  and 


"United  States  v.  United  States 
Fidelity  &c  Co.,  236  U.  S.  512,  35 

Sup.  Ct.  298,  59  L.  ed. .  See  also 

Winter    v.    Hazen-Latiraer    Co.,    42 
App.  D.  C.  469. 

17  Fidelity  &  Deposit  Co.  v.  Mer- 
chants' &  Farmers'  Bank,  120  Ark. 
519,  179  S.  W.  1019. 

18  Concrete  Steel  Co.  v.  Rowles 
Co.  (Nebr.),  163  N.  W.  323. 

19  Columbia  County  v.  Consolidated 
Contract  Co.,  83  Ore.  251,  163  Pac 
438.  See  also  Title  Guaranty  & 
Surety  Co.  v.  State,  61  Ind.  App.  268, 
109  N.  E.  237,  111  N.  E.  19. 

20  American  Indemnity  Co.  v.  Bur- 
rows Hardware  Co.  (Tex.  Civ. 
App.),  191  S.  W.  574. 

»iWilkerson  v.  McMurry  (Tex. 
Civ.  App.),  167  S.  W.  275;  Buell 
Planing  Mill  Corp.  v.  Ballard  (Tex. 


Civ.  App.),  189  S.  W.  776.  A  bond 
conditioned  to  satisfy  all  claims  and 
demands  incurred  for  the  same,  in- 
demnifying the  owner  and  repay  him 
expenses  incurred  may  be  sued  upon 
by  a  materialman:  Concrete  Steel 
Co.  V.  Illinois  Surety  Co.,  163  Wis. 
41,  157  N.  W.  543.  But  see  Bullard 
V.  Norton,  107  Tex,  571.  182  S.  W. 
668. 

«i  Staples-Hilderbrand  Co.  v.  Metal 
Concrete  Chimney  Co.  (Ind.  App.), 
112  N.  E.  832;  Uhrich  v.  Globe 
Surety  Co.  of  Kansas  City  (Mo.), 
166  S.  W.  845. 

28  Bristol  &  Plainville  Tramway  Co. 
V.  Eveline,  89  Conn.  382,  94  AtL  290 ; 
Hoosier  Brick  Co.  v.  Floyd  County 
Bank  (Ind.),  116  N.  E.  87;  Bl>th 
Fargo  Co.  v.  Free,  46  Utah  233,  148 
Pac.  427. 
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laborers  may  obtain  a  right  under  the  contract  for  their  benefit 
which  they  may  enforce  against  the  surety  on  a  bond.^*  But  a 
bond  the  form  of  which  is  prescribed  by  statute  can  not  be  ex- 
tended so  as  to  include  laborers  and  materialmen  where  the  bond 
was  not  so  conditioned.*^  Materialmen  supplying  subcontractors 
with  material  under  a  contract  secured  by  bond  of  principal  con- 
tractors can  not  recover  on  bond  of  subcontractor.*®  It  is  not 
necessary  that  a  materialman  be  named  in  the  bond  in  order  to 
sue  thereon.*^ 

§  3546.     Private  indemnity  bonds — ^Extent  of  contractors' 

bonds. — ^The  liability  of  a  surety  company  must  be  determined 
under  the  ordinary  rules  of  law  and  is  not  to  be  extended  beyond 
the  terms  of  his  contract.*®  The  strict  rule  as  to  release  of  surety 
by  the  acts  of  the  indemnitee  applies  only  to  voluntary  sureties 
and  not  paid  sureties.*^  But  a  building  contract  and  bond  if  clear 
and  unambiguous  must  be  enforced;  according  to  their  plain 
meaning  and  intention.^®  A  stipulation  in  a  building  contractor's 
bond  for  withholding  payment  to  contractor  until  after  claim- 
ants are  paid  does  not  authorize  the  payment  of  invalid  claims.'^ 
Freight  charges  on  material  used  in  construction  do  not  fall 
within  the  term  "material  furnished"  as  used  in  statute.®* 


§  3547.  Private  indemnity  bonds — Contractors'  bond 
Right  of  surety. — Any  material  deviation  from  or  change  in 
the  contract  made  without  the  consent  of  the  surety  imless  au- 
thorized by  the  terms  of  the  contract  will  discharge  the  surety. 


S3 


**W.  P.  Fuller  &  Co.  v.  Alturas  cabees  v.  Illinois  Surety  Co.  (Mich.), 

School  Dist,  28  Cal.  App.  609,   153  163  N.  W.  7.  A  surety  for  profit  may 

Pac-  743;  Wilson  v.  Nelson  (Okla.),  not  demand  a  release  for  every  vari- 

153      Pac     1179;     Yawkey-Crowley  ance  in  terms  or  performance  of  the 

Lumber  Co.  v.  De  Longe,  157  Wis.  principal  contract:   Hileman  &  Gindt 

390,  147  N.  W.  334.  v.  Faus  (Iowa),  158  N.  W.  597. 

*5  Babcock  v.  American  Surety  &c.  *^  United   States   Fidelity  &  Guar- 

Co.,  236  Fed.  340,  149  C.  C.  A.  472.  anty  Co.  v.  Citizens*  Building  &c  Co. 

2«  Spokane  Merchants'  Assn.  v.  Pa-  (Colo.),  163  Pac.  281. 

cific   Surety  Co.,  86  Wash.  489,  150  »i  Texas  Fidelity  &c.  Co.  v.  Brown 

Pac-  1054.  (Tex.  Civ.  App.),  179  S.  W.  1125. 

*''  Fellows  V.  Kreutz,  189  Mo.  App.  ^2  Wisconsin  Brick  Co.  v.  National 

547,  176  S.  W.  1080.  See  also  Griffith  Surety  Co.,  164  Wis.  585,  160  N.  W. 

V.  Stucker,  91  Kans.  47,  136  Pac.  937.  1044,  L.  R.  A.  1917C,  912. 

*»  Pacific  County  v.  Illinois  Surety  8^  Neuwirth   v.    Moydell,    188   Mo. 

Co-,  234  Fed.  97.  App.  467,   174  S.  W.  206;  Alabama 

«•  Equitable  Surety  Co.  v.  Bank  of  Fidelity  &  Casualty  Co.  v.  Alabama 

Haxen,  121  Ark.  630,  181  S.  W.  279,  Fuel  &c.  Co.,  190  Ala.  397,  67  So.  318. 

1200;  Pond  Creek  Coal  Co.  v.  Citi-  A  contract  providing  for  changes  in 

zens*  Trust  &c  Co.,  170  Ky.  601,  186  structure  does  not  authorize  a  change 

S.  W.  494;  Ladies  of  Modern  Mac-  in  method  of  payment  without  con- 
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The  failure  to  exercise  a  right  given  by  the  contract  is  not  a 
change  of  contract.**  And  the  surety  is  not  released  where  the 
owners  loaned  the  contractor  money  independent  of  the  con- 
tract.*^ But  where  payments  were  made  without  requiring  re- 
ceipts as  stipulated  in  contract  it  was  held  the  surety  was  dis- 
charged." 

§  3548.  Private  indemnity  bonds — Contractors'  bonds— 
Against  liens. — A  surety  or  guarantor  on  the  bond  of  a  build- 
ing contractor  stipulating  against  the  filing  of  liens  can  not  en- 
force a  lien  against  the  property  for  material  furnished  by  him 
to  the  contractor.*^  A  bond  by  a  contractor  to  save  the  owner 
harmless  against  liens  only  protects  against  liens  of  materialmen 
or  subcontractors  and  not  from  a  lien  in  favor  of  such  con- 
tractor.** Where  the  owner  is  only  secured  against  claims  and 
liens  of  persons  who  may  become  entitled  to  liens  and  nothing 
more  they  are  not  liable  tp  a  third  person  unless  he  was  entitled 
to  a  lien  and  had  filed  notice  of  such  claim.*' 

§  3550.  Private  indemnity  bonds — Liquor  dealers'  bonds. 
— ^The  obligation  of  a  liquor  license  bond  must  be  construed  in 
connection  with  the  law  regulating  the  liquor  traffic,  the  primary 
purpose  being  not  indemnity  to  private  persons,  but  for  the  bene- 
fit of  the  public.*^  The  surety  on  such  a  bond  is  estopped  to  ques- 
tion the  vaUdity  of  an  ordinance  under  which  the  license  was 
issued  after  liability  attaches.*^  While  the  bond  is  primarily  an 
obligation  to  the  state  it  inures  to  the  benefit  of  individuals  in- 
jured by  its  violations.**  However,  it  is  the  duty  of  the  board  to 


sent  of  surety:  Blackburn  v.  Morel, 
13  Ga.  App.  516,  79  S.  E.  492;  Chi- 
cago V.  Agnew,  264  III  288,  106  N.  E. 
252.  Changes  in  the  specifications  for 
work  to  be  done  which  are  minor  in 
character  and  which  do  not  add  to 
the  expense  or  delay  the  work  will 
not  release  the  surety  on  a  contract- 
or's bond:  Bankers'  Surety  Co.  v. 
Elkhorn  River  Drainage  Dist,  214 
Fed.  342,  130  C.  C.  A.  650. 

»*  Meyer  v.  Bichow,  133  La,  975,  63 
So.  487. 

»5  Meyer  v.  Bichow,  133  La.  975,  63 
So.  487. 

*^  United  States  Fidelity  &c.  Co.  v. 
Citizens  Bldg.  &c  Co.  (Colo.),  163 
Pac.  281. 

•^Hoosier     Brick    Co.    v.     Floyd 


County  Bank  (Ind.),  116  N.  E.  &; 
Rounds  &c  Co.  v.  Thompson 
(Okla.),  153  Pac  648;  Schadc  v. 
Muller.  75  Ore.  225,  146  Pac  144. 

88  Ward  V.  Nolde,  259  Mo.  285,  168 
S.  W.  596. 

80Wilkerson  v.  McMurry  (Tex. 
Civ.  App.),  167  S.  W.  275;  Rodgcrs 
V.  Fidelity  &  Deposit  Co.  of  Mary- 
land, 89  Wash.  316,  154  Pac  444. 
But  see  Buell  Planing  Mill  Corp  v. 
Bullard  (Tex.  Civ.  App.),  189  S.  W. 
776 ;  Bullard  v.  Norton,  107  Tex.  571, 
182  S.  W.  668. 

40  Hauth  V.  Sambo.  100  Nebr.  160, 
158  N.  W.  1036. 

*i  Bulger  V.  Prenica,  93  Nebr.  697, 
142  N.  W.  117. 

**Juckett  V.  Brennaman,  99  Nebr. 
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act  fairly  and  not  arbitrarily  in  the  approval  of  such  bonds."  A 
bond  may  be  rejected  for  failure  to  describe  the  premises.** 'Both 
the  principal  and  surety  on  the  bond  are  liable  for  damages  proxi- 
mately caused  by  any  violations  of  its  terms,*'  but  if  the  liability 
is  joint  and  several  the  surety  may  be  sued  alone.** 

§3551.  Private  indemnity  bonds — Employes'  bonds. — 
Where  a  bond  given  to  secure  money  due  from  an  employe  to 
his  employer  does  not  name  any  particular  place  or  time  of  em- 
ployment it  is  a  general  bond,  but  it  is  to  be  construed  with  the 
contract  it  is  given  to  secure.*^  The  parties,  however,  may  agree 
that  the  bond  shall  cover  employment  at  a  certain  place  and  it 
will  be  so  limited.*®  As  a  rule  a  general  surety  bond  executed  for 
the  protection  of  an  employer  as  to  funds  in  hands  of  employe 
continues  only  as  long  as  the  character  of  the  emplo3rment  does 
not  change.*'  Where  an  employe's  fidelity  bond  requires  the  sig- 
nature of  the  employe  such  provision  must  be  complied  with  un- 
less waived.'® 

§  3552.  Private  indemnity  bonds — ^Employes'  bonds — 
Duty  of  employer. — ^The  retention  of  an  employe  by  his  em- 
ployer after  he  discovers  dishonesty  without  notice  to  the  surety 
on  his  bond  will  release  the  surety  for  subsequent  defaults.'^ 
Mere  delay,  however,  in  notifying  the  sureties  will  not  discharge 
them  where  they  do  not  lose  any  means  of  securing  themselves 
against  loss.'* 


755,  157  N.  W.  925.  Thus  one  suflFer- 
ing  injury  on  account  of  his  own 
voluntary  intoxication  has  a  right  of 
action  on  the  bond  of  the  saloon 
keeper  from  whom  the  liquor  was 
procured:  Henkel  v.  Boudreau,  94 
Nebr.  338,  143  N.  W.  236. 

*'  Gable  v.  Township  Board  of 
Three  Oaks,  182  Mich.  659,  148  N. 
W.  710;  Price  v.  Township  Board  of 
Oakfield  Tp.,  182  Mich.  216,  148  N. 
W.  438. 

**  Gable  v.  Township  Board  of 
Three  Oaks,  182  Mich.  659,  148  N. 
W.  710. 

*^  Lynch  v.  Brennan,  131  Minn.  136, 
154  N.  W.  795. 

"Posch  V.  Lion  &c  Surety  Co. 
(Mich.),  163  N.  W.  131. 


*T  Jewel  Tea  Co.  v.  Shepard,  172 
Iowa  480,  154  N.  W.  755. 

*8  Jewel  Tea  Co.  v.  Shepard,  172 
Iowa  480,  154  N.  W.  755. 

*»  Jewel  Tea  Co.  v.  Shepard,  172 
Iowa  480,  154  N.  W.  755. 

50  Where  a  bonding  company  does 
not  learn  of  the  failure  of  the  em- 
ploye to  sign  the  bond  in  accordance 
with  its  terms  until  after  default  it 
may  return  the  premiums  and  set  up 
such  failure  as  a  defense:  National 
Surety  Co.  v.  Rieves,  112  Miss.  747, 
73  So.  732. 

*i  Alabama  Fidelity  &  Casualty  Co. 
V.  Alabama  Fuel  &c  Co.,  190  Ala. 
397,  67  So.  3ia 

**  Peerless  Casualty  Co.  v.  Howard, 
77  N.  H.  355,  92  AU.  165. 
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§  3555.     Private  indemnity  bonds — ^Bank  officers'  bonds.— 

Bank  directors  are  bound  by  statements  made  regarding  cashier's 
conduct  for  the  purpose  of  securing  renewal  of  indemnity  bond." 
Where  the  acts  of  a  bank  officer  were  not  such  as  ordinary  busi- 
ness men  would  have  deemed  unworthy  of  confidence  the  surety 
on  his  bond  would  not  be  released  because  not  notified  of  such 
acts." 

S3  Eland  State  Bank  v.  Massachu-  s*  Farmers'  Bank  of  Deepwater  v. 
setts  Bonding  &c.  Ins.  Co.,  165  Wis.  Ogden,  192  Mo.  App.  243,  182  S.  W. 
493.  162  N.  W.  662.  501,  188  S.  W.  201. 
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§  3561.  Municipal  bonds — Power  to  issue. — ^A  statute  au- 
thorizing a  town  or  county  to  issue  bonds  must  be  strictly  ob- 
served and  the  conditions  imposed  must  be  substantially  fol- 
lowed.^ Thus  bonds  may  be  refused  register  where  all  the  con- 
ditions of  the  law  have  not  been  complied  with.*  Such  right  is 
not  political  or  governmental  but  is  a  private  corporate  power 
granted  for  local  purposes  and  in  its  exercise  the  municipality 
acts  as  a  private  corporation.'  In  order  that  a  county  may  issue 
bonds  such  power  must  be  specifically  conferred  or  it  must  be 
necessarily  implied  from  the  law  governing  power.*  The  power 
to  issue  bonds  is  restricted  to  a  public  purpose.**  Bonds  issued 
without  authority  and  without  election  are  invalid  and  can  not  be 
cured  by  statute.®  No  right  is  conferred  upon  the  holder  by  a 
bond  issued  without  authority.^ 

§  3562.     Municipal  bonds — Form  and  mode  of  execution. 

—It  IS  usually  provided  that  the  notice  of  proposed  issue  of 
bonds  must  indicate  the  purpose  to  which  such  issue  is  to  be 
devoted.®  It  is  usual  to  make  certain  recitals  in  the  bond,  but 
recitals  not  authorized  by  ordinance  do  not  invalidate  the  bonds." 
The  validity  of  a  bond  issue  is  not  subject  to  collateral  attack.*" 
Where  it  was  provided  by  statute  that  school  bonds  be  examined 
by  the  attorney  general,  who,  if  satisfied  of  their  validity,  should 

1  Cooper   V.    Middletown,    56   IncL  «  State  v.  Gordon,  268  Mo.  321,  188 

App.  374,  105  N.  E.  393.    Conditions  S.  W.  88. 

precedent  to  issue  of  bonds  are  gen-  *  Pascagoula  v.  Delmas,  108  Miss, 

erally  held  as  mandatory  but  bonds  91,  66  So.  329. 

issued  without  objection  are  not  in-  ^  Burlingham    v.    New    Bern,    213 

valid :  Walmsley  v.  Franklin  County,  Fed.  1014. 

133  Tenn.  579,  182  S.  W.  599 ;  Rich-  » Rhodes    v.    Robinson,    109    Miss, 

tcr  V.  Chatham  County,  146  Ga.  218,  114,  67  So.  899,  68  So.  145. 

91  S.  E.  35.  8  Newbern   v.   National  Bank,   234 

*  State  V.  Gordon,  268  Mo.  713,  188  Fed.  209,  148  C.  C.  A.  Ill,  L.  R.  A. 
S.  W.  160.  1917B.  1019. 

*  Blount  V.  MacDonald,  18  Ariz.  1,  i*>  Howard  v.  Luke,   18  Ariz.  563, 
155  Pac  17^.  164  Pac  439. 

*  Board    of    Supervisors    v.    Haw- 
kins, 16  Ariz.  16,  140  Pac  821. 
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certify  them,  his  approval  rendered  their  validity  unimpeach- 
able." 

§  3563.  Municipal  bonds — ^Prescribed  mode  must  be  fol- 
lowed in  execution  of  power. — All  conditions  precedent  to 
the  issue  of  bonds  required  by  the  statute  authorizing  their  issue 
must  be  substantially  followed.^*  It  is  usually  provided  that  the 
question  of  a  bond  issue  be  submitted  to  vote  at  an  election  held 
for  that  purpose,  but  such  elections  do  not  fall  within  general 
election  laws.*'  A  substantial  compliance  with  the  statute  provid- 
ing for  election  is  generally  sufficient,**  and  slight  irregularities 
will  not  as  a  rule  invalidate  the  bonds.** 

§  3564.     Municipal  bonds — Execution  —  Signature.  —  The 

validity  of  bonds  bearing  the  official  signatures  of  municipal 
officers  and  city  seal  is  prima  facie  established  by  such  signatures 
and  seal.**  The  validation  of  bonds  can  not  be  withheld  merely 
because  a  city  may  intend  to  use  the  money  for  an  imlawful  pur- 
pose.*' 

§  3566.  Municipal  bonds — Execution — Date. — Municipal 
bonds  are  issued  when  sent  out,  delivered  or  put  into  circula- 
tion.*® They  become  effective  only  on  delivery  and  bear  interest 
from  that  date  and  not  from  date  of  issue.** 

§  3569.  Municipal  bonds — Execution — ^Time  of  payment. 
— Where  a  city  charter  provides  no  date  for  the  maturity  of 


11  Walling  V.  Malone  Independent 
School  Dist.  (Tex.  Civ.  App.),  195 
S.  W.  671. 

12  Cooper  V.  Middletown,  56  Ind. 
App.  374,  105  N.  E.  393. 

13  Abrahams  v.  Schdbl  Dist.  No.  33 j 
97  Kans.  325,  155  Pac.  16;  Burwell 
V.  Lillington,  171  N.  Car.  94,  87  S. 
E.  970.  On  the  ground  that  they  are 
necessary  expense  bonds  may  be  is- 
sued for  the  construction  and  repair 
of  public  roads  without  vote  of  peo- 
ple: Hargrave  v.  Board  of  Comm. 
of  Davidson  County,  168  N.  Car.  626, 
84  S.  E.  1044;  Albright  v.  Ballard. 
164  Ky.  747,  176  S.  W.  185 ;  Clark  v. 
Board  of  Trustees,  164  Ky.  210,  175 
S.  W.  359. 

1**  Phillips  Inv.  Co.  v.  School  Dist. 
No.  5,  26  Colo.  App.  362,  144  Pac. 
1129;  Casey  v.  Dare  County,  168  N. 
Car.  285,  84  S.  E.  268. 


15  Dent  v.  Eufaula  (Ala.),  74  So. 
369;  Howard  v.  Luke,  18  Ariz.  563. 
164  Pac  439;  Chambers  v.  Board  of 
Directors,  172  Iowa  340,  154  N.  W. 
581 ;  Denton  v.  Pulaski  County,  170 
Ky.  33,  185  S.  W.  481 ;  Barry  v.  New 
Haven,  162  Ky.  60,  171  S.  W.  1012; 
Clark  V.  Hood  River  County,  73  Ore. 
336,  143  Pac.  897;  Hartzler  v.  Good- 
land,  97  Kans.  129,  154  Pac  265 ;  Mc- 
Carthy V.  McElvaney  (Tex.  Civ. 
App.),  182  S.  W.  1181. 

i«Newbem  v.  National  Bank,  234 
Fed.  209,  148  C.  C  A.  HI,  L  R. 
A.  1917B,  1019. 

1^  Venice  v.  Lawrence,  24  Cal.  App. 
350,  141  Pac  406;  Gracen  v.  Savan- 
nah, 142  Ga.  141,  82  S.  E.  453. 

"Steinbruck  v.  Milford  Tp.,  100 
Kans.  93,  163  Pac  647. 

i»  Venice  v.  Lawrence,  24  CaL  App^ 
350,  141  Pac  406. 
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bonds  the  council  may  provide  that  they  mature  serially.*®  If  the 
statute  provides  the  length  of  time  the  bonds  are  allowed  to  run, 
such  provision  is  a  limitation  upon  the  grant  of  power  and  bonds 
issued  in  disregard  of  such  provision  are  invalid.*^ 

§  3570.  Municipal  bonds — Execution — Denomination  and 
amoiuit  payable. — Where  the  statute  specifically  fixes  the 
denomination  of  the  bonds  to  be  issued  the  issuance  of  bonds  in 
a  different  denomination  will  render  them  invalid.^*  It  is  also 
provided  as  a  rule  that  an  issue  of  bonds  shall  not  exceed  a  cer- 
tain amount.**  In  determining  whether  an  issue  would  exceed 
the  limit  of  indebtedness  fixed  by  law  reference  must  be  had  to 
the  property  valuation  of  the  year  when  the  contract  was  made.** 
It  is  also  held  that  where  a  city  is  authorized  to  issue  bonds  in  a 
certain  amount  it  can  not  afterward  limit  the  issue  and  meet  the 
additional  expense  from  general  fund.*"* 

§  3571.  Municipal  bonds — Delivery. — A  municipality  can 
not  ordinarily  question  the  delivery  of  a  bond  in  the  hands  of  a 
bona  fide  holder.** 

§  3573.  Municipal  bonds  —  Negotiability.  —  Municipal 
bonds  are  negotiable  instruments,*'  capable  of  assignment,  and 
succeeding  owners  may  found  action  thereon.*®  Where  a  vendee 
of  municipal  bonds  resold  them  to  a  bona  fide  purchaser  without 
paying  the  purchase-price  to  the  municipality  such  bonds  are 
valid  in  the  hand  of  the  bona  fide  holder.*®  As  a  rule  the  right 
to  question  irregularities  in  the  issuance  of  bonds  ends  with  their 
negotiation.*® 

§  3574.  Municipal  bonds — ^Transfer  and  sale. — ^A  pur- 
chaser of  bonds  under  contract  is  bound  by  the  terms  of  the  act 
securing  the  payment  of  interest  and  is  charged  with  knowledge 


2o  Shorts  V.  Seattle,  95  Wash.  531, 
164  Pac.  239. 

»  McAndrew  v.  Dtmniore,  245  Pa. 
101,  91  Atl.  237. 

«a  State  V.  Gordon,  268  Mo.  713, 
188  S.  W.  160. 

**  Board  of  Sup'rs  of  Yavapai 
County  V.  Hawkins,  16  Ariz.  16,  140 
Pac  821. 

24  Chanley  v.  Zimmer,  183  Ind.  222, 
108  N.  E.  769. 

«»Uhler  V.  Olympia,  87  Wash.  1, 
151  Pac  117,  152  Pac  99a 


^•Newbem  v.  National  Bank,  234 
Fed.  209,  148  C.  C.  A.  Ill,  L.  R.  A. 
1917B,  1019. 

^^  Citizens'  Trust  &  Guaranty  Co. 
V.  Hays,  167  Ky.  560,  180  S.  W.  811. 

28Littlejohn  v.  Littlejohn,  195  Ala. 
614,  71  So.  448. 

«»Newbern  v.  National  Bank,  234 
Fed.  209,  148  C.  C.  A.  Ill,  L.  R.  A. 
1917B,  1019. 

«►  State  V.  Gordon,  268  Mo.  321, 
188  S.  W.  88;  J-aredo  v.  Frisrauth 
(Tex.  Civ.  App.),  196  S.  W.  190. 
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of  the  provisions  thereof,'^  and  where  a  bond  is  signed  by  a  per- 
son other  than  the  party  authorized  by  the  enabling  statute  he 
must  examine  the  record  of  the  appointment  to  obtain  assurance 
that  such  persons  have  been  appointed  for  the  purpose.**  The 
purchase  by  a  bank  of  an  entire  issue  of  bonds  for  a  certain  price 
is  a  sale  and  not  an  agency  notwithstanding  they  were  all  resold 
to  its  customers.***  Where  coupons  for  accrued  interest  are 
wrongfully  delivered  to  a  purchaser  the  city  is  not  estopped  to 
deny  liability  to  a  holder  with  notice."  A  municipality  will  not 
be  permitted  to  sell  bonds  below  par  so  as  to  produce  a  greater 
rate  of  interest  where  the  rate  of  interest  is  fixed  at  a  certain 
amount.**  A  statute  requiring  that  bond  be  sold  at  not  less  than 
par  and  accrued  interest  must  be  substantially  followed."  The 
city  is  usually  estopped  to  question  a  bond  in  the  hands  of  a  bona 
fide  holder  and  reciting  a  compliance  with  the  statute.*^  The 
rights  of  a  bona  fide  holder  can  not  be  impaired  by  restrictions 
placed  upon  his  power  of  disposal.' 


S8 


*^Gastonia  v.  Citizens'  Nat.  Bank, 
165  N.  Car.  507,  81  S.  E.  755 ;  High- 
way  Comm.  of  Franklin  Tp.  v.  Ma- 
lone  &  Co.,  166  N.  Car.  1,  81  S.  E. 
1009. 

82  Weil  V.  Newbern,  126  Tenn.  223, 
148  S.  W.  680,  L.  R.  A.  1915A.  1009n, 
Ann.  Cas.  1913E,  25n. 

"Bay  City  v.  Lumberman's  State 
Bank,  193  Mich.  533,  160  N.  W.  425. 

8*  State  V.  Sapulpa  (Okla.),  160 
Pac  489. 


8*  Spear  v.  Bremerton,  90  Wash. 
507,  156  Pac  825. 

««Ogg  V.  Dies  (Tex.  Civ.  App.), 
176  S.  W.  638;  McCarthy  v.  Mc- 
Elvaney  (Tex.  Civ.  App.),  182  S.  W. 
1181. 

*^  Hayden  v.  Aurora,  57  CoU).  389, 
142  Pac  183. 

*8Ham  V.  Grapeland  &c  Dist,  172 
CaL  611,  158  Pac  207. 
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§  3580.  Corporate  bonds — General  nature. — That  an  in- 
strument IS  called  a  bond  is  not  conclusive  of  its  character.  The 
distinguishing  feature  of  a  bond  is  that  it  is  an  obligation  to  pay 
a  fixed  sum  of  money  with  stated  interest.*  The  statutes  in  many 
states  prohibit  corporations  from  issuing  bonds  except  for  money 
paid,  labor  done  or  property  actually  received.*  Under  such  stat- 
utes the  bond  of  a  corporation  can  not  be  pledged  for  payment 
of  pre-existing  debt.* 

§  3581.  Corporate  bonds— Formalities  in  preparation  and 
issue. — A  corporate  bond  does  not  become  binding  on  the  cor- 
poration until  there  is  a  disposition  of  some  interest  therein  or 
the  creation  of  a  lien  thereon.*  Corporate  bonds  are  to  be  con- 
strued so  as  to  render  them  valid  when  possible.*^ 

§  3585.  Corporate  bonds  —  Negotiability.  —  There  are 
many  expressions  in  court  opinions  to  the  effect  that  bonds  are 
now  generally  treated  as  negotiable  instruments.  When  payable 
to  bearer,  holder  or  order  they  are  held  to  be  negotiable  instru-^ 
ments,  but  when  they  contain  special  stipulations  and  their  pay-^ 


iln  re  Fechhcimer-Fishel  Co.,  212 
Fed.  357,  129  C.  C.  A.  33  (form  of 
debenture  bond  held  preferred 
stock). 

"  In  re  De  Soto  Mining  &  Develop- 
ment Co.,  218  Fed.  892;  Kemmerer 
y.  St.  Louis  Blast  Furnace  Co.,  212 
Fed.  63.  Thus  the  approval  of  the 
issuance  of  refunding  mortgage 
bonds  by  an  insolvent  street  railroad 
company  may  be  withheld  until 
shown  that  securities  to  be  refunded 
represent  actual  investments  for  its 
capital  account:  People  v.  Public 
Service  Commission,  167  App.  Div. 
286.  153  N.  Y.  S.  344;  In  re  Progres- 
sive Wall  Paper  Corp.,  229  Fed.  489, 
143  C  C  A.  557;  Mudge  v.  Black 
Sheridan  &  Wilson,  224  Fed.  919,  140 
C  C.  A.  397.  The  purpose  of  statu- 
tory provisions  for  public  supervision 
of  the  propriety  and  necessity  of  the 


issuance  of  securities  by  quasi  public 
corporations  is  to  regulate  and  super- 
vise  such  issues  so  as  to  protect  the 
public  against  overcapitalization  or 
excessive  indebtedness  and  to  prevent 
watering  or  financial  exploitation  of 
such  corporation:  Bulkeley  v.  New 
York  &c.  R.  Co.,  216  Mass.  432,  103 
N.  E.  1033. 

«  Lyon  V.  Bleeg,  240  Fed.  405,  153 
C.  C.  A.  331 ;  In  re  Progressive  Wall 
Paper  Corp.,  229  Fed.  489,  143  C.  C 
A.  557.  See  also  Pacific  Coast  Pipe 
Co.  V.  Conrad  City  Water  Co.,  237 
Fed.  673. 

♦Equitable  Trust  Co.  v.  Great 
Shoshone  &  Twin  Falls  Water  Power 
Co.,  228  Fed.  516. 

«  Morgan  Bros.  v.  Dayton  Coal  & 
Iron  Co.,  134  Tenn.  228,  183  S.  W. 
1019. 
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ment  is  subject  to  contingencies  not  within  the  control  of  the 
holder  they  lose  their  character  as  negotiable  instruments  and 
are  subject  to  defenses  existing  between  original  parties  to  con- 
tract/ 

§  3586.  Corporate  bonds — ^Purchasers  and  bona  fide  hold- 
ers.— A  purchaser  of  a  corporate  bond  is  bound  to  take  no- 
tice of  all  recitals  therein.'  And  one  purchasing  a  bond  without 
its  being  approved  as  required  by  law  has  constructive  notice  of 
its  invalidity.®  Directors  of  a  corporation  in  selling  bonds  act  in 
a  fiduciary  capacity  and  therefore  their  dealings  must  be  free 
from  fraud  or  suspicion.^  One  who  receives  bonds  of  a  corpora- 
tion from  a  third  person  in  pledge  to  secure  a  note  is  not  a  bona 
fide  purchaser.*^  Where  the  trustees  in  a  corporate  mortgage  se- 
curing bonds  fail  to  record  it  promptly  bona  fide  holders  of  the 
bonds  may  assert  a  lien  after  it  is  recorded."  The  ordinary  reme- 
dies for  breach  of  contract  of  sale  apply  to  the  sale  of  corporate 
bonds."  Bonds  assigned  by  way  of  pledge  without  interest  cou- 
pons transfers  to  the  assignee  no  right  to  interest  due  but  not 
paid." 

§  3587.  Corporate  bonds— Coupons. — ^A  purchaser  of  a 
corporate  bond  with  past  due  interest  coupons  takes  such  coupons 
subject  to  all  outstanding  equities  but  as  to  the  bond  itself  and 
subsequent  coupons  he  may  be  a  purchaser  for  value  without 
notice.^* 


*  Bonds  payable  to  bearer  are  ne- 
gotiable by  delivery  and  where  the 
purchasers  paid  full  value  to  the  per- 
son whom  the  company  intrusted 
with  the  possession  and  sale  of  the 
bonds  they  were  under  no  obligation 
to  look  to  the  application  of  the  pro- 
ceeds. Atkinson  v.  Colorado  Title  &c. 
Co.,  59  Colo.  528,  151  Pac.  457;  Kohn 
v.  Sacramento  Electric,  Gas  &  R.  Co., 
168  Cal.  1,  141  Pac.  626. 

J  Kohn  v.  Sacramento  Electric,  Gas 
&  R.  Co.,  168  Cal.  1,  141  Pac.  626. 

8  Davis  V.  Watertown  Nat.  Bank 
(Tex.  Civ.  App.),  178  S.  W.  593. 

®  Idaho-Oregon  Light  &  Power  Co. 
V.  State  Bank,  224  Fed.  39,  139  C.  C 


A.  503..   See  also  Carter  v.  First  Nat 
Bank.  128  Md.  581,  98  Atl.  71, 

loMayfield  Water  &  Light  Co.  v. 
Graves  County  Banking  &  Trust  Co., 
170  Ky.  56,  185  S.  W.  485.  Sec  also 
In  re  Progressive  Wall  Paper  Corp, 
229  Fed.  489,  143  C.  C.  A.  557. 

11  Davis  v.  Hanover  Savings  Fund 
Soc,  210  Fed.  768.  127  C.  C.  A.  318. 

12  Busch  V.  Stromberg-Carlson  Tel. 
Mfg.  Co.,  226  Fed,  200,  141  CCA. 
130. 

"Federal  Cement  Co,  v.  Shaifcr, 
238  Fed.  245. 

1*  Worth  y*  Marshall  Field  &  Co^ 
240  Fed.  395.  15J  C  C  A.  321. 
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§  3595.  Official  bonds — In  general. — ^As  a  general  rule 
sureties  on  an  official  bond  are  liable  only  for  compensatory 
damages.*  The  renewal  of  a  bond  does  not  cover  defaults  occur- 
ring before  its  execution  in  the  absence  of  special  provision 
therefor.*  Under  statutes  providing  that  actions  on  official  bond 
payable  to  the  state  shall  be  brought  in  its  name  on  the  relation 
of  the  parties  interested,  the  relator  is  the  real  party  in  interest 
and  the  state  is  a  nominal  party  only."  A  change  in  law  so  as  to 
place  an  officer  on  a  salary  instead  of  on  a  fee  basis  or  by  requir- 
ing him  to  perform  other  duties  is  held  not  to  discharge  the 
surety  on  his  bond.* 

§  3597.  Official  bonds — ^Effect  of  irregularities  in  execu- 
tion of  bond. — It  is  held  that  the  failure  of  the  principal  to 
sign  his  bond  does  not  render  it  invalid  against  the  sureties.* 
The  liability  of  the  surety  on  an  official  bond  is  measured  by  the 
provisions  of  the  statute  rather  than  the  language  of  the  bond, 
and  if  founded  upon  good  consideration  the  bond  will  be  held 
valid  although  it  differs  from  the  form  prescribed  in  the  statute.® 
And  where  a  statute  provides  that  no  official  bond  shall  be 
avoided  for  want  of  form  or  substance  bonds  taken  pursuant  to 
a  requirement  of  the  public  statutes  are  governed  thereby.^ 

§  3600.  Official  bonds — Liability  of  sureties  limited  to  the 
term. — Where  the  officer  is  elected  or  appointed  for  a  def- 
inite term  the  liability  of  a  surety  on  his  official  bond  is  limited 
to  acts  done  or  defaults  occurring  during  the  term.®  The  liability 

1  Lizana  v.  State,  109  Miss.  464,  69  v.  Marson,  112  Maine  505,  92  Atl 

So.  292.  623. 

*  Raleigh  County  Court  v.   Cottle  ^American   Bonding   Co.   v.   New 
(W.  Va.),  92  S.  E.  110.  York  &c.  Co.,  11  Ala.  App.  578,  66  So. 

«  State  V.  Stevens  (Ind.  App.),  114    847;  Trustees  of  Village  of  Bath  v. 
N.  E.  873.  McBride,  81  Misc.  618,  142  N.  Y.  S. 

*  Hughes  V.  Board  of  Comm.  of    1014. 

Oklahoma  County  (Okla.),  150  Pac  ^  United  States  Fidelity  &c.  Co.  v. 

1029 ;  Marshall  v.  Brainerd,  253  Pa.  Poetker,  180  Ind.  255,  102  N.  E.  372. 

35,  97  Atl.  1057.  *  Commonwealth  v.  Columbia  Trust 

« Inhabitants  of  Boothbay  Harbor  Co.,  162  Ky.  825,  173  S.  W.  386. 
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of  the  surety  extends  to  an  abuse  of  authority  by  the  officer  or 
his  deputy  acting  in  an  official  capacity  and  within  the  scope  of 
his  authority.*  But  unless  a  breach  of  an  official  duty  is  affirma- 
tively shown  there  can  be  no  recovery  on  his  official  bond." 

§  3602.  Official  bonds — Liability  of  sureties  for  acts  out- 
side official  duty. — It  is  well  settled  that  the  sureties  on  the 
bond  of  a  pubhc  officer  can  not  be  held  for  the  wrongful  acts  of 
such  officer  wholly  outside  the  line  of  his  official  duty  as  defined 
by  law.^^  Some  courts  hold  the  sureties  on  an  official  bond  are 
liable  for  trespass  committed  by  an  officer  within  the  scope  of 
his  authority  and  while  purporting  to  act  in  his  official  capacity," 
while  others  hold  that  in  order  to  constitute  color  of  office  render- 
ing an  officer's  sureties  liable  for  his  wrongful  acts  something 
more  must  be  shown  than  that  in  doing  the  act  complained  of 
the  officer  claimed  to  be  acting  in  an  official  capacity.**  However, 
a  surety  on  an  official  bond  is  not  discharged  because  of  subse- 
quent laws  changing  the  duties  of  the  office  where  the  imposed 
duties  are  fairly  germane  to  the  office.** 


»  Deason  v.  Gray,  189  Ala.  672,  66 
So.  646;  Myers  v.  Colquitt  (Tex. 
Civ.  App.),  173  S.  W.  993. 

Instate  V.  Blecke  (Ind.  App.),  116 
N.  E.  2. 

11  People  V.  Sowell,  186  111.  App. 
617;  State  v.  Reichard,  50  Ind.  App. 
338,  109  N.  E.  438 ;  Mower  County  v. 
American  Bonding  Co.,  133  Minn. 
274.  158  N.  W.  394;  Hughes  v.  Board 
of  Comm.  of  Oklahoma  County,  50 


Okla.  410,  150  Pac  1029;  Board  of 
County  Conun.  v.  Vaughn,  51  Okla. 
609.  152  Pac  115. 

!■  Mower  County  v.  American 
Bonding  Co.,  133  Minn.  274,  158  N. 
W.  394 ;  Davis  v.  Hall,  72  Ore.  220. 
143  Pac  893,  Ann.  Cas.  1916D,  922n. 

1^  Hughes  V.  Board  of  Comm.,  50 
Okla.  410,  ISO  Pac  1029. 

^«  People  V.  Harms,  187  III  App. 
140. 
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CHAPTER  XCVI 

BXnLDING  CONTRACTS,   ARCHITECTS,  ENGINEERS  AND 

SUPERINTENDENTS 

§  3612.  The  plans  and  drawings. — ^The  contractor  may  re- 
cover for  the  construction  of  the  wall,  when  the  plans  for  a  build- 
ing furnished  by  the  owner's  architect  were  defective  so  that  a 
wall  fell,  although  the  work  done  and  material  furnished  were 
as  required.*  The  architect  substantially  complied  with  the  con- 
tract where  he  was  employed  to  draw  plans  for  a  building  esti- 
mated to  cost  $70,000  and  drew  plans  which  would  have  cost 
$75,000.' 

§  3615.  Power  of  architect. — ^Where  a  subcontractor  hav- 
ing a  contract  to  construct  concrete  forms  furnished  unfit  mate- 
rial, the  architect  had  authority  to  reject  such  material.' 

§  3616.  Liability  of  architect. — ^Architects  owe  their  em- 
ployers the  duty  of  exercising  and  applying  skill,  judgment  and 
taste  reasonably  and  without  neglect  and  are  liable  for  damages 
equal  in  amount  to  the  difference  between  the  value  of  the  build- 
ing as  designed  and  constructed  and  its  value  as  it  would  have 
been  if  it  had  been  properly  designed  and  constructed,  where 
such  damage  is  caused  by  their  negligence  and  lack  of  skill  in 
preparing  the  plans  and  specifications.* 

1  Pine  Bluff  Hotel  Co.  V.  Monk,  122  Engineering  Co.    (Wash.),   170  Pac. 

Ark.  308,  183  S.  W.  761.  573. 

*Vaky  V.  Phelps.  (Tex.  Civ.  App.)»  *Bayshore     Development     Co.     v. 

m  S.  W.  601.  Bonfoey  (Fla.),  78  So.  507. 

'Stimson    Mill   Co.    v.   Feigenson 
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CHAPTER   XCVII 

SPECIFICATIONS  OF  BUILDINGS,  BILLS  OF  QUANTITIES 

AND  TENDERS 

§  3620.  Specifications. — As  elsewhere  shown,  plans  and 
specifications  referred  to  or  annexed  to  a  contract  are  usually  to 
be  construed  with  it  as  a  part  thereof.^  It  has  been  held,  how- 
ever, that  the  "plans"  of  a  building  are  not,  in  the  same  sense,  to 
be  considered  a  part  of  the  contract  as  are  the  "specifications," 
and  that  the  office  of  the  former  is  to  illustrate  and  explain  what 
is  to  be  done.^  And  a  stipulation  in  a  subcontract  that  the  work 
should  be  done  in  accordance  with  the  plans  and  specifications  of 
the  original  contract  has  been  held  not  to  incorporate  into  such 
subcontract  a  provision  of  the  original  contract  that  the  owner 
might  take  charge  of  the  work,  if  not  satisfactory,  and  complete 
it,  so  as  to  authorize  the  original  contractor  to  assume  charge  of 
the  work  let  to  the  subcontractor.*  But  where  a  contract  between 
a  building  contractor  and  a  materialman  requires  the  latter  to 
conform  to  the  original  specifications  they  are  to  be  regarded 
as  part  of  the  contract  between  such  contractor  and  material- 
man.* 

1  Ante  §8  1522,  1524.   See  as  to  ef-  »  Meredith  v.  Roman,  49  Mont  204, 

feet  of  defective  or  insufficient  plans  141  Pac.  643.   See  also  Guerini  Stone 

and  specifications  on  rights  and  lia-  Co.  v.  P.  J.  Carlin  Const  Co.,  240  U. 

bilities   of   contractors    and    subcon-  S.  264,  36  Sup.  Ct.  300,  60  L.  ed.  636. 

tractors,  note  in  L.  R.  A.  191 5C,  671-  *  Berger     Manufacturing    Co.    v. 

678.  Crites,  178  Mo.  App.  218,  165  S.  W. 

a  Hartley-Zeigler  Co.  v.  Bacon,  251  1163. 
Pa.  87,  96  Atl.  257. 
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CHAPTER  XCVIII 

CREATION  OF  BUILDING,  CONSTRUCTION,  AND  WORKING 

CONTRACTS 


§  3633.  Mutuality  of  contract. — A  mistake  by  a  bidder  or 
contractor  in  making  an  estimate  as  to  the  cost  of  work  will  not 
ordinarily  entitle  him  to  avoid  the  contract  or  receive  additional 
compensation/ 

§  3634.     Contracts  with  corporations.^ 

§  3636.  Request  for  bids  and  acceptance  of  bids. — If  the 
owner  knows  of  the  mistake  and  the  bidder's  ignorance  of  the 
same,  where  a  mistake  in  the  price  is  made  in  a  written  bid  fol- 
lowing an  oral  estimate  and  bid,  he  can  not  create  a  contract  by 
acceptance.'* 

§  3642.  Architects*  and  superintendents'  certificates. — In 
the  absence  of  fraud  or  mistake,  an  architect's  certification  is 
conclusive  upon  all  parties.*  But  although  a  construction  con- 
tract provided  that  the  judgment  or  approval  of  the  city  engineer 
should  be  final,  his  determination  of  amount  of  work  done  under 


^  American  Water  &c.  Co.  v. 
United  States.  50  Ct  CL  (U.  S.) 
209;  Southbridge  Roofing  Co.  v. 
Providence  Cornice  Co.  (R.  I.),  97 
Atl.  210.  Compare  on  the  general 
subject  Bowser  v.  Marks,  96  Ark. 
113,  131  S.  W.  334,  32  L.  R.  A.  (N. 
S.)  429n,  Ann.  Cas.  1912B,  357n,  with 
Estey  Organ  Co.  v.  Lehman,  132  Wis. 
144,  111  N.  W.  1097,  11  L.  R.  A.  (N. 
S.)  254n,  122  Ann.  St  951 ;  St.  Nich- 
olas Church  V.  Kropp,  135  Minn.  115, 
160  N.  W.  500,  and  see  also  notes  in 
15  L.  R.  A.  (N.  S.)  368,  and  23  L.  R. 
A.  (N.  S.)  1109.  "Where  a  mistake 
in  the  price  is  made  in  a  written  bid 
following  an  oral  estimate  and  bid, 
the  person  to  whom  the  bid  is  offered 
can  not  create  a  contract  by  accept- 
ance, if  he  knows  of  the  mistake, 
and  the  bidder's  ignorance  thereof": 
Tyra  v,  Cheney,  129  Minn.  428,  152  N. 
W.  835. 


2  See  generally  and  especially  as  to 
what  is  necessary  to  constitute  such 
a  contract  with  a  municipality:  Jer- 
sey City  V.  Harrison.  72  N.  J.  L.  185, 
62  Atl.  765,  65  Atl.  507.  A  valid  stat- 
ute or  ordinance  prescribing  condi- 
tion of  such  work,  such  as  what  shall 
be  done  and  the  manner  of  doing  it, 
ertters  into  the  contract  and  one  who 
undertakes  to  do  the  work  must  do 
it  according  to  the  requirements  of 
the  law:  Long  v.  Owen,  21  Idaho 
243,  121  Pac.  99,  Ann,  Cas.  1913D. 
465n  and  note.  As  to  construction  of 
such  contracts,  see  notes  in  Ann.  Cas. 
1913C.  224;   1913D,  629:  1913E,  963. 

*Tyra  v.  Cheney,  129  Minn.  428, 
152  N.  W.  835. 

^  Catanzano  v.  Jackson  (Ala.),  73 
So.  510;  Southern  Real  Estate  & 
Financial  Co.  v.  Bankers*  Surety  Co. 
(Mo.),  184  S.  W.  1030. 
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§  3643]  CONTRACTS  [1  Supp. 

such  contract  was  disregarded,  where  it  was  so  manifestly  erro- 
neous as  to  evidence  arbitrary  and  capricious  action.*  The  obtain- 
ing of  the  architect's  certificate  was  a  condition  precedent  to  any 
right  of  action,  where  a  contractor's  right  to  recover  any  balance 
due  depended  upon  obtaining  such  certificate  showing  the  amount 
due.*  But,  where  the  contract  does  not  provide  that  the  con- 
tractor shall  procure  a  certificate  showing  that  certain  money  is 
due  before  it  shall  be  paid,  the  obtaining  of  a  certificate  is  not  a 
condition  precedent/ 

§  3643.  Part  performance  certificate. — It  is  held  that  the 
owner  is  not  estopped  from  objecting  to  the  charges  because  of 
the  architect's  certificates,  where  neither  he  nor  the  architect  knew 
that  certain  charges  of  the  contractor  had  been  allowed  in  the 
architect's  monthly  certificates.' 


8 


*  State  V.  Seattle,  93  Wash.  478,  161  ^  American   Heating  &c   Corp.  v. 

Pac  478.  Salomon,  195  IlL  App.  297. 

« Errant     v.     Columbia     Western  *  Meulenbergh  v.  (Joe,  160  N.  Y.  S. 

Mills,  195  111.  App.  14.  581. 


596 


CHAPTER   XCIX 

ARBITRATION  OF  BUILDING  DISPUTES 

§  3655.  Agreement  to  submit  to  arbitration. — ^The  general 
subject  of  arbitration  and  award  has  already  been  fully  treated 
elsewhere/  It  is  sufficient,  therefore,  at  this  place,  to  merely  call 
attention  to  certain  recent  cases  relating  specifically  to  arbitration 
of  differences  under  building  contracts.  Parties  in  difference  in 
regard  to  whether  work  under  a  building  contract  has  been  prop- 
erly performed,  and  as  to  extras,  may  agree  orally  to  submit  their 
controversy  to  certain  arbitrators.^  In  an  action  to  foreclose  a 
subcontractor's  lien  for  materials,  it  was  held  that  the  parties 
agreed  upon  to  determine  upon  the  amount  of  materials  used 
also  had  authority  to  fix  the  price,  where  it  was  also  agreed  that 
the  price  of  the  materials  should  be  estimated  at  the  market  price 
thereof  at  the  time  the  house  was  built.*  So,  where  it  was  agreed 
to  abide  by  the  award  in  full  settlement  of  "contract  extras  and 
payment  of  claims  arising  from  the  same,"  the  submission  was 
held  to  cover  the  building  contract  as  well  as  extras,  it  appearing 
that  such  was  the  intent  of  the  parties,  though  no  comma  fol- 
lowed the  word  "contract.***  And  it  has  also  been  held  that  the 
arbitrators  could  determine  whether  the  owner  was  entitled  to 
damages  for  delay,  notwithstanding  the  construction  contract 
provided  only  for  arbitration  in  case  of  disagreement  as  to  the 
decision  of  the  architect  as  to  changes  in  plans.*  But  where  a 
building  contract  provided  for  arbitration  of  failure  to  agree  on 
matters  of  payment,  a  refusal  to  make  payment  on  demand  was 
held  not  within  the  contract.* 

§  3656.  Architect  as  arbitrator. — A  construction  contract 
providing  that  the  owner's  engineer  shall  have  the  right  to  in- 
spect the  building  does  not  make  him  an  arbiter  as  to  compliance 

1  Ante,  Chap.  LXVI.  See  also  elab-  *  Johnsen  v.  Wineman,  34  N.  Dak. 

orate  note  in  47  L.  R.  A.   (N.  S.)  116,  157  N.  W.  679. 

337-447.  5  Early  v.  Tussing,  182  Mich.  314, 

*  Johnsen  v.  Wineman,  34  N.  Dak.  148  N.  W.  678. 

116,  157  N.  W.  679.   See  also  note  in  « Clark     v.     Mt     Gilead     Baptist 

47  L.  R.  A.  (N.  S.)  346.  Church,  156  N.  Y.  S.  305.    See  also 

»Ft    Dodge    Lumber    Co.    v.    Ro-  Russell  v.  Yesler's  Estate,  89  Wash. 

gosch,  175  Iowa  475,  157  N.  W.  189.  260,  154  Pac.  188. 
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§  3657]  CONTRACTS  [1  Supp. 

with  specifications  so  as  to  render  his  acceptance  or  failure  to 
object  binding  upon  the  owner/ 

§  3657.  Refusal  to  submit  to  arbitration. — ^The  contractor 
is  no  more  bound  than  is  the  owner  to  show  an  offer  to  arbitrate 
where  a  building  contract  provides  for  arbitration  of  differences 
concerning  payments,  and  it  has  been  held  that  the  owner  who 
seeks,  on  the  groimd  of  such  stipulation,  to  defeat  an  action  for 
payment  provided  for  in  the  contract,  must  show  an  offer  to 
arbitrate.®  An  arbitration,  unless  requested,  was  not  a  condition 
precedent  to  the  maintenance  of  an  action,  where  a  contract  for 
labor  and  material  provided  that  disputed  questions  should  be 
arbitrated,  but  did  not  provide  that  arbitration  should  precede 
an  action  thereon.® 

§  3659.  Distinction  between  award  by  arbitration  and  cer- 
tificate stipulated  for  in  the  contract. — Where  the  contract 
provided  that  the  work  should  be  done  to  the  satisfaction  of  the 
owner  under  the  supervision  of  an  architect  and  that  when  the 
material  furnished  and  the  work  done  was  according  to  contract 
the  final  payment  should  be  made  after  the  contractor  secured 
the  architect's  final  certificate,  the  certificate  of  the  architect 
that  the  contractor  was  entitled  to  his  money  was  held  not  bind- 
ing on  the  owner  as  he  was  held  not  to  be  the  representative  of 
the  owner  to  determine  whether  the  work  was  done  according  to 
the  owner's  satisfaction,  and  the  contract  provision  as  to  the  cer- 
tificate does  not  apply  to  the  quality  or  sufficiency  of  the  ma- 
terials/^ 

» Rogue    River    Fruit   &    Produce  » Quast  v.  Gufetzkow,  164  Wis.  197, 

Assn.  V.  Gillen-Chambers  Co.,  85  Ore,  159  N,  W.  810. 

113,  151  Pac.  728,  165  Pac  679.  1183.  loQerisch  v.  Hcrold,  82  N.  J.  L 

8  Clark     V.     Mt.     Gilead     Baptist  605,  83  Atl  892,  Ann.  Cas.  1913D, 

Church,  156  N.  Y.  S.  305.  627n. 
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CHAPTER  C 


CONSTRUCTION  OF  BUILDING  AND  WORKING  CONTRACTS 


§  3666.    Construction  of  particular  words  and  phrases. — 

The  term  "millwork/*  as  used  in  a  building  contract  and  applied 
to  window  sash,  includes  glass  properly  set  into  the  sash  and 
ready  to  be  put  in  the  building.^  A  contract  under  which  the  con- 
tractor is  to  furnish  all  material  and  perform  all  necessary  work 
requires  him  to  furnish  the  necessary  tools,  machinery  and  equip- 
ment at  his  own  expense.*  A  subcontract  for  certain  cut  stone 
work  on  a  building  requiring  steps  to  be  of  granite  and  stone  does 
not  require  the  contractor  to  furnish  cut  stone  buttresses.*  Al- 
though defendant's  existing  sewer  was  seven  feet  above  ground, 
plumbing  specifications  requiring  the  plaintiff  to  connect  in  a  cer- 
tain manner  "as  shown  on  plan,"  and  that  anything  on  the  plans 
should  be  done  without  extra  charge,  required  underground 
sewer  connections  where  the  plans  so  indicated.*  Where  one  con- 
tracted to  furnish  "tools  and  appliances"  for  an  excavation,  this 
did  not  include  cars  on  which  to  load  the  dirt.* 

§  3667.  Entire  and  divisible  contracts. — ^Though  there  is  a 
division  of  opinion,  the  better  rule  seems  to  be  that  where  the 
contract  is  entire,  the  party  who  partly  performs  and  abandons 
his  contract  can  not  recover  on  the  quantum  meruit  for  the  serv- 
ices performed  before  abandonment.*  A  contract  to  drive  piling, 
and  make  an  excavation,  remove  an  embankment,  and  provide  a 


iFoltmer  v.  First  Methodist  &c 
Church,  127  Minn.  129,  148  N.  W. 
1077. 

*  Stewart  v.  Spalding,  71  Ore.  310, 
141  Pac.  1127. 

*  Washington  Monumental  &c.  Co. 
V.  Murphy,  81  Wash.  266,  142  Pac 
665. 

♦Woodruff  V.  Lunbeck  &c.  Eagle 
Brewing  Co.,  164  N.  Y.  S.  594. 

^  Magnolia  Warehouse  Storage  Co. 
V.  Davis  (Tex.),  195  S.  W.  184. 
Construction  of  contract  as  to  the 
"reasonable  value"  of  used  plant  and 
machinery  which  was  to  be  determined 
on  completion  of  construction  work 


on  railroad :  Hengst  v.  John  B.  Car- 
ter Co.,  235  Fed.  982.  For  construc- 
tion of  building  contract  for  pa3mient 
on  certificate  of  architect  and  waiv- 
ing of  "final  payment,"  see:  Young 
Men's  Christian  Assn.  v.  Ritter,  90 
Kans.  332,  133  Pac.  894,  L.  R.  A. 
191 5C,  170.  See  also  Rosenthal  v. 
Turner,  192  III.  App.  9;  Dreyfus  v. 
American  Bonding  Co.,  136  La.  491, 
tl  So.  342. 

^Tukotte  V.  Jervis  Inlet  L.  Co.,  18 
West.  L.  Rep.  (Can.)  Vi^\  Larkin  v. 
Buck,  11  Ohio  St  561,  note  in  L.  R. 
A.  1916E,  805. 
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pump,  at  separate  stipulated  prices,  is  separable  rather  than  en- 
tire/ 

§  3669,  Dependent  and  independent  stipulations. — Provi- 
sions definitely  giving  such  option  will  he  given  preference  over  a 
contrary  provision  of  a  general  nature,  where  the  specifications 
are  conflicting  as  to  whether  reinforced  bars  or  fabric  should  be 
used  in  the  floors  and  roofs.* 

^  Parkersburg  &  Marietta  Sand  Co.        «  Soule  v.  Northern  Const  Co.,  33 
V.  Smith,  76  W.  Va.  246,  85  S.  E.  516.    Cal.  App.  JOO,  165  Pac.  2L 
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CHAPTER   CI 


MODIFICATIONS  AND  ALTERATIONS  OF  BUILDING  CONTRACTS 


§§  3675,  3676,  Right  to  alter  or  modify  plans  and  speci- 
fications— Effect  of  deviations  and  modifications. — Where  a 
principal  contractor  sublet  a  portion  of  the  work  it  was  held  that 
he  and  the  subcontractor  could  modify  their  contract  by  mutual 
agreement  without  any  new  consideration/  And  a  modification 
of  a  contract  by  a  subsequent  agreement  so  as  to  give  the  sub- 
contractor special  compensation  for  work  included  in  the  orig- 
inal contract  has  also  been  held  valid  and  enforcible.*  Where  a 
contractor  does  work  not  within  the  scope  of  the  contract  and 
the  owner  knows  thereof,  and  assents  and  receives  the  benefit,  the 
court  is  warranted  in  allowing  a  recovery  for  such  work  even 
though  the  owner  may  have  thought  it  was  included  in  the  con- 
tract." One  who  is  employed  to  superintend  the  construction  of 
a  building  may  recover  reasonable  compensation  for  extra  serv- 
ices therein,  not  included  in  the  contract  and  performed  at  the 
owner's  instance.*  Questions  as  to  what  constitute  extra  work 
and  the  eflfect  of  provisions  requiring  written  authority  for  such 
work  or  for  alterations  and  what  constitutes  a  waiver  of  such 
provisions  are  considered  elsewhere.** 

§  3677.  Compensation — ^Allowances  and  deductions  from. 
— Where  the  contract  contains  no  provision  as  to  the  completion 
of  the  building  in  case  the  contractor  fails  to  complete  it,  the 
owner  can  complete  it  on  the  contractor  abandoning  the  work, 
and  charge  the  reasonable  expense  to  the  contractor.*   The  ac- 


i  Foley  V.  Marsch,  162  Wis.  25,  154 
N.  W.  982. 

»  Bradley  v.  McDonald,  218  N.  Y. 
351,  113  N.  E.  340.  See  as  to  modi- 
fication in  case  of  municipal  con- 
tracts :  Atlantic  City  v.  AYarren  Bros. 
Co.,  226  Fed.  372,  141  C.  C  A.  202; 
Maysville  v.  Davis,  166  Ky.  555,  179 
S.  W.  463;  Stott  v.  Salt  Lake  City, 
47  Utah  113,  151  Pac.  988. 

8  Howard  v.  Harvard  Congrega- 
tional Soc,  223  Mass.  562,  112  N.  E. 
233. 


*  Shear  v.  Bniyere  (Tex.  Civ. 
App.),  187  S.  W.  243. 

5  See  Chap.  CV ;  also  Pittsburgh 
Filter  Mfg.  Co.  v.  Smith,  176  Ky. 
554,  196  S.  W.  150;  National  Bank 
V.  Watervliet,  164  N.  Y.  S.  1103: 
Douglass  V.  Morrisville,  89  Vt.  393,  95 
Atl.  810;  Archer  v.  Franklin  Co. 
School  Dist,  78  Wash.  20,  138  Pac. 
299. 

®  Schmidt  Bros.  Const.  Co.  v.  Ray- 
mond Y.  M.  C.  A.  (Iowa),  163  N.  W. 
458.    See  also  Fulton   Nat.  Bank  v. 
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ceptance  by  the  contractor  of  vouchers  for  the  contract  price  is 
not  necessarily  conclusive  against  his  claim  for  greater  compensa- 
tion/ 

Fulton  County,  144  Ga.  691,  87  S.  E.  f  Stark   Elec.   R.   Co.  v.   McGinty 

1023;  Martin  v.  Obcrle.  85  Misc.  35,  Contr.  Co.,  238  Fed.  657,  151  C  C 

147  N.  Y.  S.  60.   And  compare  Cop-  A.  507.  See  also  Thomas  v.  Hill  Top 

pola  V.  Grande,  88  N.  J.  L  324,  96  &c  Union  (Pa.),  103  AtL  504. 
AtL  67. 
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RIGHT  TO  RESCIND  AND  TERMINATE  BUILDING  CONTRACT 

§  3680.  Right  to  rescind  in  general. — ^The  minds  of  the 
parties  must  meet  before  there  can  be  a  rescission  of  a  contract 
by  agreement  of  parties.*  It  is  held  that  a  party  will  not  be 
permitted  to  rescind  a  contract  for  a  slight  or  casual  breach,  but 
only  for  such  breaches  as  are  substantial  and  fimdamental  and 
defeat  the  object  of  the  contract.* 

§  3681.  Right  on  failure  to  perform. — ^The  irrigation  com- 
pany had  a  right  to  rescind  the  contract,  where  the  plant  fur- 
nished by  the  manufacturing  company  was  insufficient  to  perform 
its  contract  to  clean  out  an  irrigation  ditch.'  It  is  a  substantial 
breach  of  the  contract  to  fail  to  pay  an  instalment  of  the  contract 
price  when  due,  and  it  gives  the  contractor  the  right  to  consider 
the  contract  at  an  end  and  to  recover  the  value  of  the  work  al- 
ready performed.*  Where  the  contractors  wrote  that  they  would 
prefer  not  to  do  the  work  if  the  limit  was  insisted  on  it  was  held 
not  to  be  a  refusal  to  perform  and  did  not  justify  a  rescission  by 
the  other  party.'  The  right  to  rescind  rests  only  with  the  party 
who  has  not  defaulted  the  contract.' 

§  3682.    Contract  provisions  for  termination  or  rescission. 

— The  reaolutory  right  must  be  expressly  reserved  in  the  contract 
as  it  will  not  be  implied.^ 

§  3683.    Waiver  of  right  to  rescind  or  annul  the  contract. 

— As  a  general  rule  where  an  executory  contract  fixes  the  time 


^  White  Pine  Lumber  Co.  v.  Manu- 
facturers' Lumber  Co.,  191  Mich.  390, 
158  N.  W.  124 ;  Taylor  v.  Wentworth 
(Tex.  Civ.  App.),  193  S.  W.  158. 

^Mettler  v.  Vance,  30  Cal  App. 
499,  158  Pac.  1044;  Fossume  v. 
Requa,  218  N.  Y.  339,  113  N.  E.  330. 
Where  the  general  contractor  failed 
to  pay  according  to  his  agreement, 
the  subcontractor  was  justified  in  re- 
scinding his  contract:  P.  J.  Carlin 
Const.  Co.  V.  Guerini  Stone  Co.,  241 
Fed.  545,  154  C.  C.  A.  321. 

'  Steams-Rogers  Mfg.  Co.  v.  Jack- 


son Lake  &c.  Irrigation  Co.,  61  Colo. 
403,  158  Pac  137. 

^  American-Hawaiian  Engineering 
&c.  Co.  V.  Butler,  165  Cal.  497,  133 
Pac.  280,  1916C,  44n;  Ann.  Cas. 
1916C,  45,  54n. 

^Hoggson  Bros.  v.  First  Nat. 
Bank,  231  Fed.  869,  146  C.  C.  A.  65.. 

*  Schmidt  Bros.  Const.  Co.  v.  Ray- 
mond Y.  M.  C.  A.  (Iowa),  163  N. 
W.  458. 

7  Watson  V.  Feibel,  139  La.  375,  71 
So.  585. 
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for  performance  and  performance  within  suph  time  is  waived, 
neither  party  can  thereafter  rescind  for  delay  without  notice  to 
the  other  stating  that  there  must  be  performance  within  a  reason- 
able time  specified  therein  or  the  contract  will  be  abrogated ;  and, 
where  a  contract  to  lease  certain  land,  and  a  building  to  be  con- 
structed, contained  no  provision  as  to  the  time  within  which  the 
building  should  be  constructed  and  the  plaintiff  gave  no  such 
notice  it  was  held  that  he  could  not  rescind  for  delay  of  the  de- 
fendant in  completing  the  building.® 

8  Taylor  v.  Goelet.  208  N.  Y.  253,  26  Ct  O.  (U.  S.)  132;  Mcadlan  v. 
101  N.  E.  867,  Ann.  Cas.  1914D,  284n.  McLemorc  (Tex.  Civ.  App.),  70  S. 
See  also  Williams  v.  United  States,    W.  224. 
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PERFORMANCE  OR  BREACH  OF  BUILDING  CONTRACT 


§  3690.  General  statement. — The  contractor  is  liable  for 
damages  for  his  failure  to  reconstruct,  when  a  building  falls, 
without  any  fault  on  the  part  of  the  owner,  before  it  is  com- 
pleted.^ 

§  3691.  Contracts  to  sink  wells. — ^Where  the  defendant 
already  had  such  a  well,  and  the  plaintiff  continued  his  well  700 
feet  after  securing  enough  water  for  such  purposes,  a  contract  to 
dig  a  well  satisfactory  to  the  defendant  is  not  satisfied  by  secur- 
ing water  for  ordinary  domestic  purposes.^ 

§  3693.  Substantial  performance  of  the  contract — Gen- 
erally.— Whether  or  not  there  is  a  substantial  performance, 
is  usually  a  question  of  fact.'  Where  the  defects  are  such  that 
they  can  be  readily  remedied  by  a  reasonable  expenditure  so  that 
the  owners  will  then  have  the  building  for  which  they  contracted, 
there  is  a  substantial  compliance  with  the  contract.*  Where  a  con- 
tract to  build  a  gas  plant  provided  that  it  should  be  constructed 
of  common  brick  "picked  for  evenness  of  color,"  absolute  uni- 
formity of  color  is  not  required,  but  only  as  near  an  even  color 
as  possible  with  common  brick.*  Though  there  may  be  some  de- 
viations from  the  strict  letter  of  the  contract  and  some  defects  in 
workmanship  and  materials,  yet  if  the  contractor  has  in  good 
faith  substantially  performed  his  contract,  he  may  recover.® 


*Da  Moth  V.  Hillsboro  Independ- 
ent School  Dist.  (Tex.  Civ.  App.), 
186  S.  W.  437. 

2  Janssen  v.  Muller,  38  S.  Dak.  611, 
162  N.  W.  393.  See  generally  as  to 
construction  of  contracts  to  sink 
wells,  and  whether  there  is  any  war- 
ranty as  to  quality  or  quantity  of 
water:  Skalsky  v.  Johnson  (Minn.)» 
164  N.  W.  978,  L.  R.  A.  1918A,  1084 
and  note  on  pages  1085-1088,  review- 
ing other  cases. 

a  Brown  v.  Hall,  121  Minn.  61,  140 
N.  W.  128;  Elliott  v.  Caldwell,  43 
Minn.  357,  45  N.  W.  845,  9  L.  R.  A. 
52n. 


*  Snider  v.  Peters  Home  Bldg,  Co. 
(Minn.),  167  N.  W.  108;  Toepfer  v. 
Sterr,  156  Wis.  226,  145  N.  W.  970. 
The  contractor  had  not  substantially 
complied  with  his  contract  though  his 
shortcomings  were  less  than  10  per 
cent,  of  the  contract  price:  Witt  v. 
Gilmour,  172  App.  Div.  110,  158  N. 
Y.  S.  41.  See  also  Symms-Powers 
Co.  v.  Kennedy,  33  S.  Dak.  355,  146 
N.  W.  570. 

5  Birdsall  v.  Perry  Gas  Works 
(Iowa).  161  N.  W.  304. 

^  Morris  v.  Hohosona,  26  Colo. 
App.  251,  143  Pac.  826;  Haentze  v. 
Brown,   193  111.  App.  288;  Henry  v. 
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§  3694.  Substantial  performance — ^Recoupment  and  de- 
ductions.— Where  deviations  and  omissions  are  not  due  to 
bad  faith  and  do  not  impair  the  structure  as  a  whole,  and  can 
be  conveniently  remedied  and  paid  for  by  deductions,  it  is  held 
that  they  do  not  constitute  noncompliance  with  the  contract/ 

§  3995.  Substantial  performance — Question  of  fact — Gen- 
eral rule  and  tests. — In  a  recent  New  York  case  it  was  held 
that  a  building  contractor  is  not  now  held  to  a  complete  and  spe- 
cific performance  of  his  contract  in  each  and  every  detail,  but  that 
the  rule  is  more  equitable.® 

§  3696.  Substantial  performance — Illustrative  cases. — ^The 
contractor's  failure  to  put  in  a  plaster  partition  enclosing  stairs 
in  the  basement,  under  a  contract  for  alteration  and  repair  of 
buildings,  held  of  such  slight  and  unsubstantial  character  as  not  to 
affect  the  right  of  the  contractor  to  recover.® 

§  3699.  Part  performance  and  recovery  on  the  quantum 
meruit. — Plaintiffs  could  recover  on  the  quantum  meruit  for 
work  done,  within  the  limit  of  the  contract  price,  although  the 
architect  refused  his  certificate,  where  plaintiffs  contracted  to 
plaster  a  building  in  a  good  workmanlike  manner  and  replace  any 
defective  work  in  two  years,  and  did  replace  some  which  was  ac- 
cepted.^® The  owner  was  held  liable  for  the  reasonable  value  of 
the  work  already  done,  where  the  work  was  partially  done  and 
the  owner  sold  the  land  on  which  it  was  to  be  performed,  render- 
ing completion  impossible." 

§  3700.  Part  performance — Illustrative  cases. — ^Where  a 
party  to  a  contract  faces  an  inevitable  breach  by  the  other  party, 
a  breach  vital  to  the  performance  of  the  contract,  he  is  not  re- 
quired to  proceed  with  the  work  and  thereby  increase  his  dam- 


Jons,  164  Iowa  364,  145  N.  W.  909; 
Wiebener  v.  Peoples,  44  Okla.  32.  142 
Pac.  1036,  Ann.  Cas.  1916E,  748n; 
Beyer  v.  Mountz,  60  Pa.  Super.  Ct. 
22;  Otis  Elevator  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186,  90  Atl.  624. 

^Stewart  v.  Breckenridge  (Colo.), 
169  Pac.  543.  The  recovery  is  sub- 
ject, however,  to  deduction  for  the 
omissions  or  defects :  Wiebener  v. 
Peoples,  44  Okla.  32,  142  Pac.  1036. 


8  Brainard  v.  Ten  Eyck,  168  N.  Y. 
S.  116.  It  is  usually  a  question  of 
fact  as  to  whether  there  has  been 
substantial  performance:  Brown  v. 
Hall,  121  Minn.  61,  140  N.  W.  128. 

»  Meulenbergh  v.  Coe,  160  N.  Y.  S. 
581. 

1^  Craig  V,  McNichols  Furniture 
Co.  (Mo.  App.).  187  S.  W.  793. 

"McDaniels  v.  Harrington,  80 
Ore.  628,  157  Pac  1068. 
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ages,  which,  by  ordinary  foresight  and  prudence  he  can  foresee 
and  prevent.*^ 

§  3702.  Performance  prevented  by  destruction  of  building. 
— If  the  building  is  burned  before  completion,  the  contractor 
must  stand  the  loss  and  rebuild  to  be  entitled  to  pa}rment,  unless 
the  contract  provides  otherwise."  But  it  has  been  held  that  where 
performance  is  rendered  impossible  because  of  the  destruction  of 
the  premises  the  party  agreeing  to  perform  is  excused/*  The 
general  and  prevailing  rule  is  that  where  the  contract  is  entire  to 
erect  a  building,  or  the  like,  and  the  subject  of  the  contract  is  de- 
stroyed before  the  work  is  completed  through  no  fault  of  the 
owner,  the  contractor  must  bear  the  loss."  But,  where  the  work 
is  severable  and  the  contract  price  is  payable  in  instalments  as  a 
certain  portion  of  the  work  is  finished,  and  after  an  instalment 
has  been  earned,  the  building  is  destroyed,  there  may  be  a  recov- 
ery of  such  instalment  by  the  contractor.^* 

§  3703.  Performance  becoming  impossible. — Where  a 
contractor  agreed  to  build  a  mill,  he  will  not  be  excused  from 
performance  by  the  fact  that  it  was  impossible  to  operate  the  mill 
profitably  without  a  vacation  of  the  streets.*^  If  a  party  agrees 
to  do  a  thing  possible  of  performance,  he  must  complete  his  con- 
tract, unless  performance  is  rendered  impossible  by  the  act  of 
Grod,  the  law,  or  the  other  party,  and  unforeseen  difficulties  will 
not  excuse  him.^' 


12  William  Cramp  &c.  Engine  Bldg. 
Co.  V.  United  States,  50  Ct.  CI.  (U. 
S.)  179 

"Ahigren  v.  Walsh,  158  Cal.  27, 
158  Pac  748. 

"Perlce  v.  Jeffcott,  89  N.  J.  L. 
34,  97  Atl.  789.  And  there  are  many 
cases  where  a  recovery  may  be  had 
for  the  reasonable  value  of.  work 
done  or  materials  furnished  for  an 
existing  building,  and  by  which  the 
other  party  has  benefited,  although 
it  has  been  destroyed  without  fault 
of  either  party:  Keeling  v.  Schastey, 
18  Cal.  App.  764.  124  Pac.  445 ;  Car- 
roll  V.  Bowersock,  100  Kans.  270,  164 
Pac  143,  L.  R.  A.  1917D,  1006n; 
Dame  v.  Wood.  75  N.  H.  38.  70  Atl. 
1081;  note  in  Ann.  Cas.  1913A,  458, 
459. 

"  Keeling  v.  Schastey,  18  Cal.  App. 


764.  124  Pac.  445;  Taulby  v.  Mc- 
Carty.  144  Ky.  199.  137  S.  W.  1045. 
36  L.  R.  A.  (N.  S.)  43,  Ann.  Cas. 
1913A,  456n;  Jones-Gray  Constr.  Co. 
V.  Stephens.  167  Ky.  765,  181  S.  W. 
659.  See  also  Carroll  v.  Bowersock, 
100  Kans.  270,  164  Pac.  143,  L.  R.  A. 
1917D,  1006n. 

i«  Peck-Hammond  &  Co.  v.  Miller, 
164  Ky.  206,  175  S.  W.  347. 

17  Learned  v.  Holbrock  (Ore.),  170 
Pac.  530. 

1*  Stagg  V.  Spray  Water  Power  &c. 
Co.,  171  N.  Car.  583,  89  S.  E.  47.  See 
also  Ford  v.  Shepard  Co.,  36  R.  I. 
497,  90  Atl.  805.  But  compare  Will- 
iam Miller  &  Sons  Co.  v.  Homeo- 
pathic Medical  &c.  Hospital  &  Dis- 
pensary, 243  Pa.  502.  90  Atl.  394.  De- 
struction of  a  building  to  be  repaired 
may  render  the  contract  impossible 
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§  3704.  Illegal  contracts. — Where  the  law  intervenes  to 
prevent  the  performance  of  the  contract,  the  contractor  is  not 
liable.^" 

§  3706.    Acceptance  and  waiver  of  defective  performance. 

— It  is  generally  held  that  occupancy  and  use  of  a  building  by  the 
owner  do  not  constitute  an  acceptance  of  the  work  as  complying 
with  the  contract,  nor  amount  to  a  waiver  of  defects  therein.** 

§  3707.  Performance  to  satisfaction  of  architect  or  engi- 
neers.— Where  the  contract  provides  that  the  work  shall  be 
done  satisfactory  to  the  architect  his  judgment  is  conclusive  if 
made  in  good  faith.*^ 

§  3708.  Performance  to  satisfaction  of  architect— 'Illus- 
trative cases. — Where  the  architect  is  given  authority  by  the 
contract  to  construe  the  drawings  and  specifications,  he  has  the 
power  to  decide  which  shall  govern  in  case  of  conflict." 

§  3709.  Performance  to  satisfaction  of  architect — ^Neces- 
sity, binding  efiFect,  and  waiver  of  certificate. — Where  the 
contract  provides  that  the  architect  shall  have  authority  to  inter- 
pret the  plans  and  that  his  decision  shall  be  conclusive,  his  de- 
cision is  binding  on  the  parties."  Where  the  owner  discharges  the 
architect  and  thus  makes  it  impossible  for  the  contractor  to  secure 
a  final  certificate,  he  waives  the  production  of  such  certificate  and 
the  contractor  may  recover.^* 

§3710.  Performance  to  satisfaction  of  owner." — ^A  con- 
tract provision  that  the  work  shall  be  done  to  the  satisfaction  of 


of  performance  and  constitute  an  ex- 
cuse, as  a  condition  is  generally  im- 
plied in  such  a  case  that  the  building 
shall  remain  in  existence.  See  au- 
thorities cited  in  note  14,  supra;  also 
notes  in  Ann.  Cas.  1913A,  458,  459, 
L.  R.  A.  1916F,  10,  and  L.  R.  A. 
1917D,  1006,  1012.  See  also  on  the 
general  subject,  ante  §§  1908,  1910. 

^^  Northern  Irrigation  Co.  v.  Wat- 
kins  (Tex.  Civ.  App.).  183  S.  W.  431. 

20  Leonard  v.  Home  Builders,  174 
Cal.  65.  161  Pac.  1151,  L.  R.  A.  1917C. 
324n;  japes  v.  Harmon,  176  Mich.  1, 
141  N.  W.  595;  Walter  v.  Huggins, 
164  Mo.  App.  69,  148  S.  W.  148 ;  Na- 
tional Surety  Co.  v.  Board  of  Educa- 
tion  (Okla.),   162  Pac.   1108;  Chris- 


tensen  v.  Hamilton  Realty  Co.,  42 
Utah  70,  129  Pac.  412.  But  compare 
Dean  v.  Connecticut  &c  Corp.,  88 
Conn.  619.  92  Atl.  408;  Foster  v, 
Swanson,  189  111.  App.  344;  Wieb- 
ener  v.  Peoples,  44  Okla.  32,  142  Pac 
1036,  Ann.  Cas.  1916E,  748n. 

21  Berger  Manufacturing  Co.  v. 
Huggins,  242  Fed.  853. 

22  Stewart  v.  Breckenridge  (Colo.)f 
169  Pac.  543. 

23  Garrett  v.  Dodson  (Tex.  Civ. 
App.),  199  S.  W.  675. 

2*  Catanzano  v.  Jackson  (Ala.),  73 
So.  510. 

25  [Main  section  cited  in  Erickson 
V.  Ward,  266  111.  259.  107  N.  E,  593. 
Ann.  Cas.  1916B,  497n.  499.] 
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the  owner  is  valid,  and  the  fact  that  the  contract  further  provides 
for  the  certificate  of  the  architect  on  completion  does  not  render 
the  architect's  judgment  binding  on  the  owner.***  Where  a  painter 
agreed  to  paint  a  house  to  the  satisfaction  of  the  owner,  it  was 
held  that  he  was  only  required  to  perform  the  work  in  such  a  way 
as  would  satisfy  a  reasonable  man.^'  But  an  agreement  that  it 
shall  be  satisfactory  to  the  owner  necessarily  makes  him  the  sole 
judge,  where  the  subject  of  the  contract  involves  personal  taste  or 
feeling,^  and,  as  already  shown,  the  prevailing  rule  is  that  so 
long  as  the  owner  acts  in  good  faith  his  determination  as  to 
whether  the  work  under  a  building  contract  is  satisfactory  is  con- 
clusive under  such  a  provision. 

§  3712.  Time  of  performance  in  general. — The  contractor 
is  entitled  to  recover  damages  proximately  resulting  from  the 
delay,  where  he  is  delayed  in  his  work  by  the  failure  of  the  owner 
to  furnish  material  as  agreed.*®  At  law,  provisions  as  to  time 
are  generally  regarded  as  of  the  essence  of  a  contract  and  re- 
quired to  be  complied  with,  especially  where  it  appears  that  time 
is  of  such  importance  that  the  parties  would  not  have  contracted 
without  such  a  provision.'**'  In  computing  time  from  a  designated 


wGerisch  v.  Herold,  82  N.  J.  L. 
605,  83  Atl.  892,  Ann.  Cas.  1913D, 
627n. 

2T  Miller  v.  Phillips.  39  R.  I.  416,  98 
Atl.  59.  The  holding  of  some  courts 
is  that  a  recovery  can  not  be  defeated 
by  arbitrarily  or  unreasonably  stat- 
ing that  the  work  is  not  done  to  the 
satisfaction  of  the  promisor,  and  that 
if  he  ought  in  reason  to  be  satisfied 
a  recovery  may  be  had:  McCartney 
V,  Badovinac  (Colo.),  160  Pac.  190, 
L.  R.  A.  1917A,  1146;  Hanaford  v. 
Stevens,  39  R.  I.  416.  98  Atl.  209.  See 
also  post  §  1881.  The  weight  of  au- 
thority, however,  is  to  the  effect  that 
if  the  C9ntract  requires  the  work  to 
be  done  to  the  satisfaction  or  ap- 
proval of  the  owner  without  any 
limitation  or  qualification,  he  has  the 
right  to  determine  that  matter,  and 
as  Ions  as  he  acts  with  honesty  and 
good  faith,  his  determination  is  con- 
clusive :  Waldt  V.  Goodwin  Mfg.  Co., 
165  App.  Div.  244,  150  N.  Y.  S.  831 ; 
Kramer  v.  Wien,  92  Misc.  159,  155  N. 
Y.  S.  193;  Diggle  v.  Ogston  Motor 


Co.,  112  L.  T.  (N.  S.)  1029,  84  L.  J. 
(1915)  K.  B.  (N.  S.)  2165.  See  also 
cases  cited  in  note  to  §  1603  ante  and 
§  3710. 

28  Hanaford  v,  Stevens,  39  R.  L 
182,  98  Atl.  209. 

29  Chickasha  v.  Hollingsworth 
(Okla.),  155  Pac.  859. 

80  Watson  V.  Feibel.  139  La.  375,  71 
So.  585.  See  also  Cleveland  Rolling 
Mill  v.  Rhodes.  121  U.  S.  255.  7  Sup. 
Ct.  882,  30  L.  ed.  920.  Time  will  be 
presumed  to  be  of  the  essence  where 
both  parties  know  that  the  ultimate 
purpose  of  the  contract  could  not  be 
accomplished  without  strict  perform- 
ance at  such  time,  but  it  is  not  of  the 
essencie  of  the  contract  to  furnish 
and  erect  steel  construction  for  a 
building,  where  the  contractor  was 
required  to  await  the  progress  of 
others  on  the  building,  and  the  con- 
venience of  the  architect  in  correct- 
ing discrepancies  in  the  plans  or  in 
the  work  of  others :  Ottumwa  Bridge 
Co.  V.  Corrigan,  251  Mo.  667,  158  S. 
W.  39. 
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day  or  event,  the  general  rule  is  to  exclude  the  first  day  and  in- 
clude the  last  day  of  the  specified  period.*^ 

§  3713.  Time  of  performance — Reasonable  time. — ^Where 
no  time  of  performance  is  specified,  a  reasonable  time  is  pre- 
sumed or  implied.'^  It  is  generally  for  the  jury,  under  all  the 
circumstances  of  the  particular  case,  to  determine  what  is  a  rea- 
sonable time/*  But  where  the  facts  are  undisputed  and  but  one 

*iGau1t  V.  Dunlap  (Tex.'  Civ.  &  Box  Co.  v.  Manufacturers'  Auto- 
App.),  188  S.  W.  1020.  But  see  Me-  matic  Sprinkler  Co.,  173  Cal.  679, 
ridian  Life  Ins.  Co.  v.  Milam,  172  161  Pac.  266;  Giberson  v.  Fink,  28 
Ky.  75,  188  S.  W.  879,  L.  R.  A.  Cal.  App.  25,  151  Pac.  371 ;  Roush  v. 
1917B,  103n.  Fractions  of  a  day  are  Illinois  Oil  Co.,  180  111.  App.  346; 
not  usually  considered:  Meridian  Raymond  Concrete  Pile  Co.  v.  Hart- 
Life  Ins.  Co.  V.  Milam,  172  Ky.  75,  man  Furniture  &  Carpet  Co.,  187  111. 
188  S.  W.  879,  L.  R,  A.  1917B,  103n;  App.  426;  Weber  Chimney  Co.  v. 
Hattiesburg  Grocery  Co.  v.  Tomp-  Brunswich-Balke-Collender  Co.,  195 
kins,  111  Miss.  592,  71  So.  866.  Ordi-  111.  App.  9;  Ryan  v.  Litchfield.  162 
narily  a  provision  in  a  building  con-  Iowa  609,  144  N.  W.  313;  Western 
tract  specif 3ring  a  definite  time  within  Securities  Co.  v.  Atlee,  168  Iowa  650, 
which  the  building  must  be  com-  151  N.  W.  56;  Knipe  v.  Troika,  92 
pleted  refers  to  the  building  proper  Kans.  549,  141  Pac.  557;  Greenstreet 
and  does  not  include  a  sidewalk  in  v.  Cheatum,  99  Kans.  290,  161  Pac. 
front  of  it.  Giberson  v.  Fink,  28  Cal.  596;  Reinforced  Concrete  Pipe  Co. 
App.  25,  151  Pac.  371.  So,  such  a  v.  Boyes,  180  Mich.  609,  147  N.  W. 
provision  does  not  ordinarily  apply  577;  McCall  v.  Atchley,  256  Mo.  39, 
to  extra  work,  even  though  the  pos-  164  S.  W.  593;  Simon  v.  Etgen,  213 
sibility  that  it  may  be  required  is  N.  Y.  589,  107  N.  E.  1066;  Northmp 
recognized  and  a  price  fixed  for  it:  v.  Scott,  85  Misc.  515,  148  N.  Y.  S. 
Raymond  Concrete  Pile  Co.  v.  Hart-  846;  Mitchell  v.  Heinrich  Aeroplane 
man  Furniture  &c.  Co.,  187  111.  App.  Co.,  95  Misc.  222,  158  N.  Y.  S.  728; 
426.  See  also  New  York  State  Nat.  Wimpie  Electric  Co.  v.  Columbus 
Bank  v.  Whitehall  Power  Co.,  161  Circle  Const.  Corp.,  98  Misc.  242,  162 
App.  Div.  304,  146  N.  Y.  S.  769.  N.  Y.  S.  969;  Fayou  v.  Jekyl,  157  N. 
Where  a  contract  for  building  mate-  Y.  S.  880 ;  Holden  v.  Royall,  169  N. 
rial  did  not  specify  any  time  of  pay-  Car.  676,  86  S.  E.  583 ;  Leeper  Bros, 
ment,  it  was  held  not  due  and  pay-  Lumber  Co.  v.  Gunter  (Okla.),  160 
able  until  delivery  and  acceptance  of  Pac.  606;  Ehinger  v.  John  Baizley 
the  material:  In  re  Hellams,  223  Ironworks,  248  Fa.  309,  93  AtL  1074; 
Fed.  460.  Where  a  building  contract  Markley  v.  Godfrey,  245  Pa.  99,  98 
specifies  no  time  for  pajmient,  pay-  Atl.  785 ;  Johnson  v.  Mansfield  (Tex. 
ment  not  required,  usually,  until  per-  Civ.  App.),  166  S.  W.  927;  Jefferson 
formance  is  completed:  Rosen  v.  Cotton  Oil  &  Fertilizer  Co.  v.  Prid- 
Bonagur,  143  N.  Y.  S.  1059;  Empire  gen  (Tex.  Civ.  App.),  172  S.  W.  739; 
Lighting  Fixture  Co.  v.  Browning,  93  Boesen  v.  Potter  County  (Tex.  Civ. 
Misc.  489,  157  N.  Y.  S.  284.  App.),  173  S.  W.  462;  Smith  Sand 

82  R.    Guastavino    Co.    v.    United  &  Gravel  Co.  v.  Corbin,  81  Wash  494, 

States,  50  Ct  CI.   (U.  S.)   115;  Al-  142  Pac.  1163. 

legheny  Valley  Brick  Co.  v.  C.  W.  8«Harty  &c  Co.  v.  Carden-Calla- 

Raymond  Co.,  219  Fed.  477,  135  C.  C.  han  Co.,  192  111.  App.  281 ;  George  J. 

A.  189;  In  re  Hellams,  223  Fed.  460;  Wanstrath  Real  Estate  Co.  v.  Wenz, 

Farrow  v.  Sturdivant  Bank,  184  Ala.  185  Mo.  App.  162.  170  S.  W.  345: 

208,  63  So.  973;  Pratt  Consolidated  Holden  v.  Royall,  169  N.  Car.  676. 

Coal  Co.  V.  Short,  191  Ala.  378,  68  86  S.  E.  583.   See  also  Potter  County 

So.  63;  Alford  v.  Creagh,  7  Ala.  App.  v.  Boesen   (Tex.  Civ.  App.),  191  S. 

358,  62  So.  254;  Brookings  Lumber  W.  787. 
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reasonable  inference  can  be  drawn,  the  question  is  one  of  law.^* 

§  3714,  Extension  of  time  of  performance. — Neither  party 
to  a  joint  contract  can  extend  the  time  of  performance  without 
the  consent  of  the  other  party.^^  Where  the  time  of  performance 
has  been  extended  but  no  definite  time  has  been  agreed  upon,  a 
reasonable  time  will  be  presumed.** 

§  3715.  Waiver  of  time  limit. — The  one  for  whose  benefit 
a  time  limit  is  made  is  held  to  waive  it  where  he  recognizes  the 
contract  as  still  in  force  after  the  time  for  performance  is  past.*^ 
Even  though  the  time  limit  in  a  subcontract  for  the  furnishing  of 
materials  is  waived,  it  is  the  duty  of  the  subcontractor  to  com- 
plete his  contract  within  a  reasonable  time.*® 

§  3719.  Effect  of  extras  and  alterations  as  to  time. — 
Where  delay  is  caused  by  extra  work,  the  contractor  is  not  re- 
sponsible.'* 

§  3720.  Other  excuses  for  delays. — ^Where  delay  is  caused 
by  the  owner's  acts  and  defaults,  he  can  not  avail  himself  of  a 
provision  for  penalty  for  failure  of  contractor  to  complete  the 
work  on  a  fixed  day.*^  Delay  is  not  excused  because  it  results 
from  extraordinary  weather  conditions.*^ 

§  3721.  Abandonment  of  work  by  contractor. — ^A  rendi- 
tion of  a  defective  judgment  by  the  arbitrator  or  architect  does 
not  justify  abandonment  by  the  contractor,  where  the  parties 
select  an  arbitrator,  as  architect,  to  decide  whether  the  work  is 
in  accordance  with  the  specifications.*^  The  contractor  was  not 
justified  in  abandoning  the  contract  unless  there  was  fraud  or 
collusion  between  the  architect  and  the  building  committee  of  a 
church  as  to  architect's  ordering  the  removal  of  a  brick  wall  as 


'^^  Farrow  v.  Sturdivant  Bank,  184 
Ala.  208,  63  So.  973;  Alford  v. 
Creagh,  7  Ala.  App.  358,  62  So.  254; 
York  V.  Sun  Ins.  Office  (Ind.  App.), 
113  N.  E.  1021,  1023;  Reinforced 
Concrete  Pipe  Co.  v.  Boyes,  180 
Mich.  609,  147  N.  W.  577;  Kiser  v. 
Denney,  99  Nebr.  3,  154  N.  W.  835 ; 
Markley  v.  Gfodfrey,  254  Pa.  99,  98 
AtL  785.  See  also  Potter  County  v. 
Boesen  (Tex.  Civ.  App.),  191  S.  W. 
787. 

'*  Short  V.  Rogue  River  Irrigation 
&c.  Co.,  82  Ore.  662,  162  Pac.  845. 


**  Security  National  Bank  v.  Pul- 
ver,  131  Minn.  454,  155  N.  W.  641. 

'^Lowry  v.  Rosengrant,  196  Ala, 
337,  n  So.  439. 

38  Harty  Bros.  &  Harty  Co.  v.  Car- 
den-Callahan  Co.,  192  111.  App.  281. 

89  Foye  V.  Lilley  Coal  &  Coke  Co., 
251  Pa.  409,  96  Atl.  987. 

*^  Humphrey  v.  Flaherty,  98  Kans. 
634,  158  Pac.  1112. 

*^  Stevens  v.  Lewis-Wilson-Hicks 
Co.,  170  Ky.  238,  185  S.  W.  873. 

*2  Garrett  v.  Dodson  (Tex.  Civ. 
App.),  199  S.  W.  675. 
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not  conforming  to  specifications.**  The  contractor  may  treat  the 
contract  as  abandoned  and  excuse  nonperformance,  where  the 
owner  prevents  the  contractor  from  performing  or  repudiates  his 
obligations,  communicating  such  repudiation  to  the  contractor.** 
It  is  held  that  damages  for  delay  are  not  waived  by  mutual  aban- 
donmenl  after  delay  of  a  contract  to  dig  a  well  for  irrigation  pur- 
poses." 

§  3722.    Completion  of  structure  or  work  by  owner.*'— 

Where  the  owner  of  a  partially-completed  apartment  house  sold 
it  and  agreed  to  complete  it  for  a  price,  the  vendor  was  held  liable 
for  the  necessary  expense  of  the  vendee  in  completing  the  work 
according  to  the  contract.*^ 


♦*  Garrett  v.  Dodson  (Tex.  Civ. 
App.),  199  S.  W.  675, 

**  Ferber  v.  Cona,  89  N.  J.  L.  135, 
97  Atl.  720. 

*5  Foos  Gas  Engine  Co.  v.  Fair- 
view  &c.  Cattle  Co.  (Tex.  Civ.  App.), 
185  S.  W.  382.  Conduct  may  amount 
to  abandonment:  Mark  v.  Stuart- 
Howland  Co.,  226  Mass.  35,  115  N. 
E.  42. 

*^  See  generally  as  to  right  of 
owner  to  complete  work  where  con- 
tractor abandons  it:  Schmidt  Bros. 
Constr.  Co.  v.  Raymond  Y.  M.  C.  A. 
ilowa),  163  N.  W,  458;  Borup  v. 


Von  Kokeritz,  162  App.  Div.  394,  147 
N.  Y.  S.  832.  Where  the  contractor 
agreed  that  in  certain  contingencies 
the  owner  might  terminate  the  em- 
ployment and  take  possession  of  all 
the  materials  on  the  premises  for  the 
purpose  of  completing  the  work,  it 
was  held  that  by  so  ta]king  possession 
pursuant  to  the  contract,  where  the 
contingency  had  happened,  the  land- 
owner thus  acquired  title  to  such  ma- 
terials: Wildwood  Board  of  Educa- 
tion v.  Bright  (N.  J.),  103  Atl.  422. 
*7  Mason  v.  Griffith  (III),  118  N. 

E.  la 
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CHAPTER   CIV 

PAYMENT    ON    BUILDING    CONTRACTS   AND    PROVISIONS    RELATING 

THERETO 

§  3730.  Certificate  a  condition  precedent. — ^The  certificate 
is  necessary  to  make  the  instalment  payable  under  the  owner's 
agreement  to  pay  the  contractor  an  instalment  when  certain 
work  in  the  building  was  finished,  provided  that  a  certificate 
should  be  obtained  from  the  architect.^  It  was  held  that  failure 
to  furnish  the  owner  a  certificate  can  not  be  excused  by  a  showing 
that  two  months  after  the  work  was  finished  the  property  owner 
refused  to  permit  an  inspection  to  l^e  made,  where  the  plaintiff 
contracted  to  do  plumbing  "according  to  the  ordinances  of  the 
city  of  Chicago,''  which  required  that  an  official  inspection  cer- 
tificate should  be  furnished  the  property  owner  as  soon  as  the 
work  was  completed.^ 

§  3731.  Where  final  certificate  not  required. — Where  the 
architect's  refusal  of  a  final  certificate  is  unreasonable,  its  non- 
production  is  excused  as  a  condition  precedent  to  recovery.'* 

§  3732.  Waiver  of  architect's  certificate. — Where  the 
owner  makes  payments  without  the  architect's  certificates  and  ac- 
cepts the  work  on  completion,  the  provision  for  payments  on 
architect's  certificates  is  waived.*  Where  the  final  certificate  is 
fraudulently  withheld  or  is  waived,  recovery  may  be  had  in  its 
absence.** 

§  3734.  Liability  for  compensation. — ^The  plaintiff  can  not 
recover  for  the  unperformed  parts  of  his  contract  which  had  not 
been  waived.* 

1  Ahlgren  v.  Walsh,  173  Cal.  27,  158  *  Humphrey  v.  Flaherty,  98  Kans. 

Pac.  748.  634  158  Pac.  1112. 

2 Levin  v.  Stnimpler,  194  111.  App.  ^Bradley  v.  McDonald,  218  N.  Y. 

299.  351,  113  N.  E.  340. 

8  Mulcnbergh  v.  Coe,  160  N.  Y.  S.  «  Otstott  v.  Merryman,  71  Fla.  352, 

581.  71  So.  278. 
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§  3740.  General  statement. — ^The  plaintiff  could  not  in- 
clude the  expense  of  doing  over  his  own  negligent  work  in  his 
estimated  cost,  but  might  include  the  cost  of  doing  it  right  orig- 
inally, under  a  contract  for  construction  and  furnishing  a  house, 
whereby  defendant  was  to  receive  rebate  of  difference  between 
stipulated  amoimt  and  cost  to  plaintiff,  plus  10  per  cent,  profit.^ 

§  3741.  What  constitutes  extras. — ^Where,  on  account  of 
depth  of  cuts,  stumps  will  be  removed  as  part  of  excavation,  or, 
on  account  of  fills  only  the  top  need  be  sawed,  there  was  no 
"grubbing"  within  a  contract  for  work  in  constructing  a  rail- 
road.* It  was  held  "extra  work,"  and  not  an  "alteration"  and 
that  the  contractor  could  recover  therefor  without  the  written 
order  of  the  architect  where  additional  stucco  on  a  foundation 
wall  was  made  necessary  by  additional  exposure  of  the  founda- 
tion wall  because  of  the  manner  of  grading  around  the  house.* 

§  3748.  Authority  of  architect  or  engineer  to  order  extras. 
— Where  a  contract  expressly  provides  that  no  alterations  are  to 
be  made  except  on  written  order  of  the  architect  such  provision 
must  be  strictly  complied  with,*  and  an  alteration  can  not  be  con- 
strued as  "extra  work"  in  order  to  defeat  such  provision.' 

§  3749.  Liability  for  extras. — ^Although  the  owner  erro- 
neously believes  the  work  is  covered  by  the  contract,  he  is  liable 


iHoggson  Bros.  v.  Spiekerman,  175 
App.  Div.  144,  161  N.  Y.  S.  9J0. 

*  Cervien  v.  Erickson  Const.  Co.,  94 
Wash.  500,  162  Pac.  567. 

*  Fetterolf  v.  S.  &  L.  Const.  Co., 
175  App.  Div.  177,  161  N.  Y.  S.  549. 

*A  set  of  special  working  sketches 
furnished  by  the  architect  for  an  al- 
teration was  not  an  "order"  under 
a  building  contract  providing  that 
''no  alteration  shall  be  made  in  the 
work,  except  upon  written  order  of 
the  architect,"  etc:  Fetterolf  v.  S. 
&  L.  Const.  Co.,  175  App.  Div.  177, 
161  N.  Y.  S.  549.   The  architect  can 


not  bind  the  owner  by  an  oral  order, 
where  a  contract  provides  that  no 
extra  work  shall  be  allowed,  unless 
a  written  order  therefor  shall  be 
given  by  the  architect:  National 
Bank  of  Commerce  v.  Watervliet,  97 
Misc.  121.  160  N.  Y.  S.  1072. 

^  It  was  held  that  a  change  in  the 
roof,  raising  the  attic  three  feet,  was 
an  alteration  and  that  the  owner  was 
not  liable  for  the  same  in  the  absence 
of  written  order  of  the  architect: 
Fetterolf  v.  S.  &  L.  Const  Co,  175 
App.  Div.  177,  161  N.  Y,  S.  549. 
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for  the  extra  work,  where  the  contractor  does  work  which  is  not 
within  the  scope  of  his  contract,  and  the  owner  knows  that  the 
work  is  being  done  and  assents  thereto,  and  receives  the  benefits.® 

§  3751.  Compensation  for  6xtra  service. — Where  one  is 
employed  to  superintend  the  construction  of  a  building,  he  may 
recover  reasonable  compensation  for  extra  services  performed  at 
the  instance  of  the  owner,  if  such  extra  services  were  not  pro- 
vided for  by  his  contract.*^ 

•  Howard    v.    Harvard    Congrega-        ^  Shear    v.    Bruycrc     (Tex.    Civ. 
tional  Soc,  223  Mass.  562,  112  N.  E.    App.),  187  S.  W.  243. 
233. 
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CHAPTER   CVI 

SPECIFIC  PERFORMANCE  OF  BUILDING  CONTRACT 

§  3755.  General  considerations. — ^The  general  subject  of 
specific  performance  has  already  been  treated,  and,  under  the 
general  rules  there  laid  down,  specific  performance  of  a  contract 
to  build  or  repair  can  seldom  be  enforced.^ 

§§  3757,  3758.  Specific  performance  sometimes  granted— 
Building  contracts  not  usually  so  enforced.— There  is  no 

method  by  which  a  decree  for  the  specific  performance  of  an 
executory  building  or  construction  contract  can  practically  and 
satisfactorily  be  enforced  under  ordinary  circumstances,  and,  for 
this  reason,  the  general  rule  is  that  specific  performance  of  such 
contracts  will  not  be  granted  by  the  courts.^  But  there  are  excep- 
tions to  this  general  rule,  which  have  been  stated  as  follows: 
*'(1)  Where  the  work  to  be  done  is  defined;  (2)  where  the  plain- 
tiff has  a  substantial  interest  in  its  execution  which  can  not  be 
adequately  compensated  for  by  damages;  and  (3)  where  the  de- 
fendant has  by  the  contract  obtained  for  the  plaintiff  possession 
of  the  land  upon  which  the  work  is  to  be  done."*  And  it  has  been 
held  that  while  the  general  rule  justifies  a  court  in  refusing  to 
grant  a  decree  for  specific  performance  which  it  can  not  enforce, 
it  does  not  prevent  the  court  from  granting  specific  performance 
as  incidental  to  other  relief  in  exceptional  cases  and  so  far  as  it 
can  enforce  the  decree.*  So,  where  a  street  railway  company 
agreed  with  a  municipality,  in  consideration  of  a  right  of  way  in 
a  street,  to  repair  the  pavement  and  lay  an  additional  track,  it 
was  held  that  such  agreement  would  be  specifically  enforced 
w^here  it  also  appeared  that  the  company  had  entered  upon  and 
occupied  the  street  under  such  agreement.* 

iSee  ante  Chap.  LI.  ^Ward  v.  Newbold,  115  Md.  639. 

2  La     Hogue     Drainage     Dist.     v.  81   Atl.  793,   Ann.   Cas.   1913A,  918, 

Watts,  179  Fed.  690,  103  C.  C.  A.  236;  922.     See    also    Wolverhampton   v. 

Braithwaite   v.    Henneberry,    124    111.  Emmons  (1901),  1  K.  B.  515. 

App.  407;  Ward  v.  Newbold,  115  Md.  *  Williams  v.  Lowe,  79  N.  J.  Eq. 

689,   81    Atl.   793,   Ann.   Cas.   1913A,  173,  81  Atl.  760. 

919n ;  Sims  v.  Vanmeter  Lumber  Co.,  ^  Patton  Twp.  v.  Monongahela  St 

96  Miss.  449,  51  So.  459;  Rushbrooke  R,  Co.,  226  Pa.  372,  75  Atl.  589. 
V.   O'Sullivan    (1908),    1    Irish   Rep. 
232. 
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CHAPTER   CVII 

LIQUIDATED  DAMAGES,  PENALTIES  AND  FORFEITURES  ON  BUILDING 

CONTRACTS 

§  3765.  Penalties  generally. — ^The  law  as  well  as  equity 
abhors  a  forfeiture,  and,  where  the  rights  of  one  of  the  parties 
will  be  injured  in  declaring  it,  the  courts  will  seize  any  reason- 
able opportunity  to  prevent  it/ 

§  3768.  Forfeitures  generally. — Forfeitures  not  being  fa- 
vored in  law,  one  desiring  to  avail  himself  of  the  forfeiture  must 
act  promptly  and  fairly  with  the  other  party.* 

§  3770.  Instances  of  liquidated  damages. — The  contractor 
was  held  not  liable  for  delay  caused  by  extra  work,  under  a  pro- 
vision of  the  contract  for  payment  by  the  contractor  of  $40  for 
each  day  the  completion  of  the  work  was  delayed  beyond  a  fixed 
day.* 

§  3772,  Enforcement  on  breach  of  contract. — ^Where  the 
owner's  acts  and  defaults  cause  delay  in  completion  of  the  build- 
ing, the  owner  can  not  collect  the  penalty  provided  by  the  con- 
tract.* 

§  3773.  Notice. — It  was  held  that  after  three  days  written 
notice  the  owner  could  supply  the  labor,  where  a  building  con- 
tractor failed  to  furnish  satisfactory  labor. '^  Where  the  notice 
to  the  contractor  required  by  the  contract  is  not  given  after  fail- 
ure to  perform,  the  contractor  may  recover  on  the  quantum 
meruit  for  the  material  used  by  the  owner  and  belonging  to  the 
contractor.' 

§  3774.  Measure  of  damages. — ^The  act  of  a  contractor  in 
leaving  a  hole  uncovered  in  a  roof,  through  which  it  rained,  does 

^  Sheaffer    v.    Eichenberg,    62    Pa.  *  Humphrey  v.  Flaherty,  98  Kans. 

Super.  Ct  510.  634,  158  Pac.  1113. 

*  O'Connor  v.  Knights  and  Ladies  ^  Ackroyd    v.    Proctor,    173    App. 
of  Security  (Iowa),  158  N.  W.  761.  Div.  413,  159  N.  Y.  S.  1038. 

*  Foye  V.  Lilley  &c.  Coke    Co.,  251  *  Ackroyd    v.    Proctor,    173    App. 
Pa.  409,  96  Atl.  987.  Div.  413,  159  N.  Y.  S.  1038. 
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not  entitle  the  owner  to  recover  for  loss  of  profits/  Where  there 
is  a  substantial  but  not  a  strict  performance  of  the  contract  and 
the  defects  can  be  cured  by  a  reasonable  expenditure,  the  measure 
of  damages  is  the  reasonable  cost  of  remedying  such  defects  and 
not  the  difference  in  value  between  the  structure  as  it  is  and  as 
it  should  have  been.*  On  breach  of  a  contract  by  a  plasterer  to 
plaster  a  building  in  a  good  workmanlike  manner  and  make  good 
any  defective  work,  it  is  the  duty  of  the  other  party  to  repair  de- 
fects and  thus  lessen  his  damages.*  When  a  contractor  put  a  felt 
or  asphalt  paper  roof  on  a  house  instead  of  a  tar  and  gravel  roof 
contracted  for,  the  owner  was  entitled  to  an  allowance  for  the 
expense  of  putting  on  a  new  gravel  roof.*® 

7  Wekh  V.  Evans  Bros.  Constr.  Co.,    <Mainc),  167  N.  W.  108;  Graves  v. 
189  Ala.  548,  66  So.  517.  Allert,  105  Tex.  614,  142  S.  W.  869, 

8  Trunk  v.  Clark,  163  Iowa  626,  145    39  L.  R.  A.  (N.  S.)  591n. 

N.  W.  277;  Thomas  v.  Warrenburg,  »  Craig  v.  McNichols  Furniture  Co. 

92  Kans.  576,  141  Pac.  255;  Gutov  v,  (Mo.  App.),  187  S.  W.  793. 

Clark,  190  Mich.  381.  157  N.  W.  49;  loBuckholz  v.  Rosenberg,  163  Wis. 

Snider  v.   Peters   Home   Bldg.   Co.  312,  156  N.  W.  946. 
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§  3795.  General  statement. — A  contractor's  bond  to  pro- 
tect and  save  the  owner  harmless  against  all  liens  arising  out  of 
the  construction  of  the  work,  protects  him  only  against  liens  of 
materialmen  or  subcontractors  and  not  from  the  lien  of  such  con- 
tractor.^ 

§  3796.     Statutes  relating  to  contractors'  bonds.* 

§§  3798,  3801.  Rights  and  liabilities  of  sureties— Effect  of 
conduct  of  obligee. — As  a  general  rule,  a  materialman  who 
has  received  a  payment  from  the  owner  may  apply  it  upon  a  por- 
tion of  his  claim  against  the  contractor  as  to  which  the  surety 
was  not  liable,®  and  where  he  furnishes  supplies  to  a  contractor 
which  are  not  covered  by  the  bond,  it  has  been  held  that  he  may 
apply  payments  received  on  general  account  to  the  discharge  of 
such  uncovered  items.*  But  there  is  conflict  among  the  authorities 
as  to  the  right  of  a  materialman  or  subcontractor  to  apply  to 
other  claims  money  received  on  account  of  the  particular  contract 

Darling,  171  Cal.  526,  154  Pac.  15; 
Alfred  Hiller  Co.  v.  Hotel  Gruen- 
wald  Co.,  138  La.  305,  70  So.  234; 
American  Indemnity  Co.  v.  Burrows 
Hardware  Co.  (Tex.  Civ.  App.),  191 
S.  W.  574;  Peters  v.  Killibrew,  24 
Wyo.  53,  154  Pac.  996.  See  also  note 
in  L.  R.  A.  1917B,  1015,  as  to  effect 
of  insertion  of  unauthorized  pro- 
visions. The  bond  provided  for  by 
the  Federal  statute  in  regard  to  pub- 
lic work  is  a  substitute  for  the  lien  of 
the  mechanics'  lien  laws:  United 
States  V.  American  Surety  Co.,  200 
U.  S.  197,  203,  26  Sup.  Ct.  168,  50  L. 
ed.  437;  United  States  v.  Ansonia 
Brass  &c.  Co.,  218  U.  S.  452,  31  Sup. 
Ct.  49,  54  L.  ed.  1107;  Equitable 
Surety  Co.  v.  United  States,  234  U. 
S.  448,  34  Sup.  Ct.  803,  58  L.  ed.  1394. 

3  George  H.  Sampson  Co.  v.  Com- 
monwealth, 208  Mass.  372,  94  N.  E. 
473. 

^United  States  v.  Morgan,  111 
Fed  474. 


1  Ward  v.  Nolde,  259  Mo.  285,  168 
S.  W.  596.  As  to  what  claims  are  in- 
cluded and  the  nature  of  the  labor 
or  materials  covered  and  for  the  fur- 
nishing of  which  an  action  will  lie  on 
the  bond,  see :  National  Surety  Co.  v. 
United  States.  228  Fed.  577,  143  C. 
C.  A.  99,  L.  R.  A.  1917A,  336; 
Southern  Surety  Co.  v.  Municipal 
Excavator  Co.  (Okla.),  160  Pac 
617,  L.  R.  A.  1917B,  558;  Standard 
Boiler  Works  v.  National  Surety 
Co.,  71  Wash.  28,  127  Pac.  573,  43 
L.  R.  A.  (N.  S.)  162n ;  United 
States  Rubber  Co.  v.  American 
Bonding  Co.,  86  Wash.  180,  149  Pac 
706.  L.  R.  A.  1915F,  951n ;  Wisconsin 
Brick  Co.  v.  National  Surety  Co.,  164 
Wis.  585,  160  N.  W.  1044,  L.  R.  A. 
1917C.  912. 

2  As  to  bonds,  under  various  stat- 
utes, for  the  benefit  of  laborers  and 
materialmen,  see  generally:  Ham- 
mond Lumber  Co.  v.  Willis,  171  Cal. 
565,  153  Pac  947;  Roystone  Co.  v. 
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covered,"  and  while  most  of  the  cases  liold  that  a  paid  surety  is 
not  released  by  the  application  of  payments  by  a  materialman  or 
subcontractor  of  moneys  received  by  him  from  the  contractor  to 
another  claim  where  such  materialman  had  no  notice  of  the 
source  of  the  money  and  the  contractor  made  no  application,' 
other  cases  hold  generally  that  payment  must  be  applied  to  the 
discharge  of  the  liability  of  the  surety  on  the  contract  on  which 
it  is  received/  The  surety  is  usually  released,  at  least  as  to  the 
owner,  by  the  making  of  improper  payments  or  the  like  contrary 
to  the  contract.* 

§  3802.    Privity   between   beneficiaries   and   obligee.— A 

building  contractor's  bond  to  pay  for  all  materials  used  in  the 
building,  to  preserve  it  from  liens,  is  for  the  benefit  of  the 

owner  and  not  for  the  benefit  of  materialmen,  and  the  latter 

can  not  sue  on  it.®  But  it  is  generally  held  that  materialmen 

and  laborers  may  enforce  a  contractor's  bond  where  it  is 

given  for  their  benefit  as  well  as  that  of  the  owner/® 

§  3804.  Action  on  bond. — As  already  shown,  it  is  gener- 
ally held  that  materialmen  or  laborers  who  are  made  beneficiaries 
under  the  bond,  by  express  provision  that  the  contractor  and  his 


'  Sioux  City  Foundry  &c.  Co.  v. 
Merten,  174  Iowa  332,  156  N.  W.  367, 
L.  R.  A.  1916D,  1247,  and  note  re- 
viewing cases. 

« Chicago  Lumber  Co.  v.  Douglas, 
89  Kans.  308,  131  Pac  563,  44  L.  R. 
A.  (N.  S.)  843;  Sturtevant  Co.  v. 
Fidelity  &  Deposit  Co.,  92  Wash.  52, 
158  Pac.  740,  L.  R.  A.  1917C,  630n. 

7  Columbia  Digger  Co.  v.  Sparks, 
227  Fed.  780,  142  C.  C.  A.  304,  and 
cases  cited. 

8  Morgan  v.  Salmon,  18  N.  Mex. 
n,  135  Pac.  553,  L.  R.  A.  1915B,  407n. 
See  also  O'Neill  v.  Title  Guaranty 
&c.  Co.,  191  Fed.  570.  113  C.  C.  A. 
211;  Maine  Cent.  R.  Go.  v.  National 
Surety  Co.,  113  Maine  465.  94  Atl 
929.  L.  R.  A.  1916A,  881  (surety  re- 
leased to  extent  of  payments  improp- 
erly made  but  no  further)  ;  St.  Johns 
College  V.  i^tna  Indemnity  Co.,  201 
N.  Y.  335,  94  N.  E.  994  (surety  re- 
leased only  to  extent  of  unauthorized 
payment).  But  compare  Standard 
Asphalt  &c.  Co.  V.  Texas  Building 
Co..  99  Kans.  567,  162  Pac.  299,  L. 
R.  A.  1917C,  490.  And  see  as  to  this 


not  affecting  the  rights  of  material- 
men: Empire  State  Surety  Co.  v. 
Des  Moines,  152  Iowa  531,  131  N.  W. 
870,  132  N.  W.  837.  See  also  on  the 
general  subject,  ante  §  3542. 

8  Uhrich  v.  Globe  Surety  Co.  (Mo. 
App.),  166  S.  W.  845.  See  also 
Rounds  &c.  Lumber  Co.  v.  Thompson 
(Okla.),  153  Pac  648;  Cleveland 
Metal  Roofing  &c.  Co.  v.  Gaspard,  89 
Ohio  185,  106  N.  E.  9,  L.  R.  A.  1915A, 
768n,  Ann.  Cas.  1916A.  745n ;  Wilker- 
son  V.  McMurry  (Tex.  Civ.  App). 
167  S.  W.  275.  But  compare  Texas 
Glass  &c.  Co.  V.  Crowdus  (Tex.),  193 
S.  W.  1072. 

10  iEtna  Indemnity  Co.  v.  Indian- 
apolis Mortar  &c.  Co.,  178  Ind.  70,  98 
N.  E.  706;  Algonite  Stone  Mfg.  Co. 
V.  Fidelity  &c.  Co.,  100  Kans.  28.  163 
Pac.  1076,  L.  R.  A.  1917D,  722;  Ori- 
noco Supply  Co.  V.  Shaw  Bros.  Lum- 
ber Co.,  160  N.  Car.  428,  76  S.  E.  ll\ 
42  L.  R.  A.  (N.  S.)  707;  Yawkey  &c. 
Lumber  Co.  v.  De  Long,  157  Wis. 
390,  147  N.  W.  334 ;  note  in  L,  R.  A. 
1915A.  769. 
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sureties  shall  pay  for  all  labor  and  material  in  the  constraction 
of  the  building,  m^y  sue  on  such  bond."  And  an  action  at  law 
may  be  brought  upon  a  bond  given  under  the  federal  statute  by 
a  contractor  to  pay  for  labor  and  material  for  public  work." 

^^Ante  §  3802.  provisions    furnished   the   contractor 

**  National   Surety   G>.   v.   United  to  feed  his  employes  is  not  covered 

States.  228  Fed.  577,  143  C  C.  A.  99,  by  such  a  bond). 

L.  R,  A.  1917 A,  336  (but  a  claim  for 
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CAPACITY  OF  PERSONS  TO  HOLD  AND  CONVEY  LAND 

§  3810.     Disability  of  infants — Deeds  voidable,  not  void^ 

§  3820.  Disability  of  insane  person — Presumption  and 
proof  regarding  insanity. — ^^he  grantor  must  have  sufficient 
mental  capacity  to  enable  him  to  comprehend  the  nature  of  the 
transaction  and  the  effect  of  his  act,  and  he  must  be  able  to  exer- 
cise his  will  with  reference  thereto.**  This  standard  of  mental  ca- 
pacity must  be  possessed  by  the  grantor  at  the  time  the  convey- 
ance is  made.^  One's  faculties  may  be  impaired  by  disease  and 
old  age  and  yet  he  may  have  sufficient  capacity  to  make  a  valid 
deed.*  The  burden  is  on  the  plaintiff  to  show  want  of  mental  ca- 
pacity in  the  grantor  in  trespass  to  try  title,  the  defendant  being 
in  possession  of  a  deed  and  of  the  land.* 

§  3824.  Disability  from  drunkenness.^ — ^The  burden  is  on 
the  grantor  to  show  his  incapacity  from  intoxication  in  a  suit  to 
cancel  a  deed.^ 

§  3825.  Disability  from  duress — In  general. — ^W^here  the 
grantor  had  been  unable  to  sell  at  a  higher  price,  the  grantee 
was  held  not  guilty  of  oppression  or  coercion  in  urging  grantor 
to  convey  in  accordance  with  her  contract.^  It  is  not  duress  which 
a  husband  and  wife  may  set  up  to  invalidate  the  deed  as  against 
such  creditors,  that  a  husband  deceived  his  wife  and  induced  her 
to  sign  a  deed  by  false  statements  as  to  threats  made  against  him 
by  his  creditors.® 

delusions  unless  they  exert  an  influ- 
ence on  him  in  making  a  deed:  £s- 
sary  v.  Marvel,  274  111.  576,  113  N.  E. 
859. 

**  It  must  be  shown  that  the  grant- 
or's intoxication  incapacitated  him 
from  exercising  his  judgment  where 
drunkenness  is  relied  upon  to  avoid 
a  conveyance:  Lewis  v.  Davis  (Ala.), 
73  So.  419. 

®  Lewis  V.  Davis  (Ala.),  73  So.  419. 

^  Finlayson  v.  Cuyuga  (toal  &  Coke 
Co.,  173  Ky.  763,  191  S.  W.  486. 

8  Burnett  v.  Continental  State  Bank 
(Tex.  Civ.  App.),  191  S.  W.  172. 


1  [Main  section  cited  in  Strain  v. 
Hinds,  115  N.  E.  563,  565.] 

la  Essary  v.  Marvel,  274  111.  576,  113 
N.  E.  859. 

2  Magness  v.  Ditmars,  81  Ore.  598, 
160  Pac.  527. 

8  Essary  v.  Marvel,  274  111.  576,  113 
N.  E.  859;  Dalbey  v.  Hayes,  267  111. 
521,  108  N.  E.  657. 

*Wentzell  v.  Chester  (Tex.  Civ. 
App.),  189  S.  W.  304.  Each  case  must 
be  decided  by  its  own  circumstances: 
Johnson  v.  Johnson  (Tex.  Civ.  App.), 
191  S.  W.  366.  The  deed  is  not  in- 
valid on  account  of  monomania  or 
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§  3826.  Disability  from  duress — Diiress  renders  deed  void- 
able only, — The  deed  could  be  set  aside  in  equity,  where  a 
creditor,  by  making  repeated  threats  to  send  his  debtor  to  the  pen- 
itentiary and  by  finally  having  him  arrested,  secured  a  deed  to 
land  by  the  debtor's  mother  and  brothers  and  sisters  in  satisfac- 
tion of  his  debt.®  The  burden  of  proof  is  on  the  one  pleading 
duress.*® 

§  3827.  Disability  from  undue  influence.** — It  was  held 
that  the  burden  of  proof  was  on  the  husband  to  show  that  the  ar- 
rangement was  fair  where  he  secured  the  wife's  property.*^ 

§  3828.  Disability  from  undue  influence — Confidential  re- 
lation of  parties." — It  is  unnecessary  for  the  grantee  to  ad- 
duce evidence  in  support  of  a  deed  valid  on  its  face  until  it  is  as- 
sailed by  proof  that  it  was  obtained  by  fraud." 

§  3829.  Disability  from  undue  influence — Relation  of  par- 
ent and  child. — It  is  strong  evidence  of  a  hostile  feeling  to- 


•Rice  V.  Henderson-Boyd  Lumber 
Co.,  197  Ala.  579,  73  So.  70.  A  deed 
which  is  obtained  solely  by  threats  of 
prosecution  for  a  felony,  and  which 
is  executed  for  purpose  of  escaping 
prosecution,  is  an  illegal  contract  con- 
demned by  public  policy,  and  a  court 
of  equity  will  not  enforce  agreement 
while  executory  or  set  aside  the  con- 
veyance if  the  parties  are  equally  at 
fault:  Woodall  v.  Peden,  274  111. 
301,  113  N.  E.  608.  The  conveyance 
will  be  set  aside  at  the  wife's  suit, 
where  she  is  induced  to  convey  real 
estate  through  medium  of  third  per- 
son to  her  husband,  by  her  husband's 
threats  of  a  permanent  separation, 
etc. :  Phillips  v.  Phillips,  173  Ky.  608, 
191  S.  W.  482. 

*>  Burnett  v.  Continental  State 
Bank  (Tex.  Civ.  App.),  191  S.  W. 
172. 

^i  It  does  not  amount  to  undue  in- 
fluence where  it  is  acquired  by  mod- 
est persuasion,  by  arguments  and  ap- 
peals to  the  affections,  not  destroy- 
ing free  agency,  but  excessive  impor- 
tunity, superiority  of  will  or  mind 
destrojdng  free  agency  avoids  the 
deed,  etc.,  thereby  procured:  Beard 
v.  Beard,  173  Ky.  131,  190  S.  W.  703. 

"  Phillips  v.  Phillips,  173  Ky.  608, 


191  S.  W.  482.  The  party  attacking 
the  conveyance  has  burden  of  estab- 
lishing undue  influence,  and  charge 
that  the  burden  shifted,  because  dur- 
ing the  trial  certain  presumptions  of 
fact  might  arise  in  aid  of  other  party, 
was  erroneous:  Shaughnessy  v. 
Shaughnessy,  135  Minn.  262,  160  N. 
W.  769. 

*8  A  conveyance  by  the  latter  to  the 
former  will  be  set  aside  as  fraudu- 
lent, where  a  relation  of  confidence 
and  trust  exists  between  two  persons 
by  which  one  exercises  such  influ- 
ence over  the  judgment  of  the  other 
as  to  stlbvert  the  latter's  will :  Brown 
V.  Slaton,  172  Ky.  787,  189  S.  W. 
1130.  A  conveyance  by  the  decedent 
of  all  her  property  to  defendant  in 
return  for  defendant's  agreement  to 
care  for  deceased  during  her  life  was 
not  set  aside  at  the  suit  of  decedent's 
executor  because  of  undue  influence 
in  its  procurement:  Dohan  v.  Yea- 
ricks,  253  Pa.  403,  98  Atl.  611. 

i*Greathouse  v.  Harrison  (Ind. 
App.),  114  N.  E.  92.  A  confidential 
relation  being  established,  equity 
raises  a  presumption  against  the  fair- 
ness and  reasonableness  of  a  convey- 
ance and  casts  upon  the  party  desir- 
ing to  uphold  it  the  burden  of  over- 


623 


§  3829] 


CONTRACTS 


[1  Supp. 


ward  some  of  the  children  when  a  parent  makes  gifts  to  them  of 
great  inequality.^^ 


coming  the  presumption  after  the 
fact  is  established  that  a  relation  of 
confidence  existed :  Mussey  v.  Shaw, 
274  111.  351,  113  N.  E.  605.  The  bur- 
den  is  on  the  grantee  to  show  that 
the  deed  was  executed  understand- 
ingly  where  a  person  obtains  a  deed 
from  another  with  whom  he  ^stains 
a  confidential  relationship:  Brown  v. 
Slaton,  172  Ky.  787,  189  S.  W.  1130. 
15  Williamson  v.  Lowe,  172  Ky.  80, 
188  S.  W.  1065.  The  law  casts  upon 
the  grantee  burden  of  showing  that 
the  transaction  was  fair  where  con- 
veyances from  parent  to  child  are 
without       valuable       consideration ; 


Shields  V.  Burge,  171  Ky.  149,  m 
S.  W.  321.  Such  grantee  had  the 
burden  of  proof  that  the  transaction 
was  fair,  where  grantor  advanced  to 
certain  children  about  $1,500  each, 
and  deeded  to  three  others  lands 
worth  $75,000,  $15,000,  and  $15,000, 
respectively,  and  the  child  receiving 
the  $75,000  piece  was  constantly  in 
attendance  on  the  grantor,  who  was 
partially  paralyzed  and  of  weak  men- 
tality: Williamson  v.  Lowe,  172  Ky. 
80,  188  S.  W.  1065.  But  compare 
Rowe  V.  Freeman  (Ore.),  172  Pac 
508. 


624 


CHAPTER   CXII 

ESTATES  IN  FEE  AND  THEIR  TRANSFER  BY  DEED 

§  3840.  Deeds  of  conveyance — Definitions — ^Form.* — Un- 
less an  exception  is  made  therein,  a  deed  conveying  lands  conveys 
all  the  estate,  right,  title  and  interest  whatever,  both  at  law  and 
in  equity,  of  the  grantor.* 

§  3841.  Distinguished  from  other  instruments.*— It  was 
held  to  be  a  deed  by  which  all  the  husband's  property  was  in- 
tended to  be,  and  was,  conveyed  to  his  wife,  where  he  executed  a 
written  instrument  in  the  presence  of  witnesses  and  acknowl- 
edged it  and  delivered  it  to  his  wife.* 

§  3843.  Designation  of  parties — ^The  grantor. — Where  a 
deed  read,  "I,  T.  M.  L.,  joined  by  my  wife,  F.  L.,  *  *  *  do 
grant,"  it  was  held  to  be  sufficient  to^convey  the  wife's  title.' 

§  3844.    Designation  of  parties — ^The  grantee.* 

§  3846.  Corporations  as  parties. — ^An  error  in  the  name  of 
a  corporation  grantor  does  not  necessarily  render  a  deed  invalid/ 

§  3848.  Consideration — Necessity  for.® — Plaintiffs'  deed 
to  defendant  will  not  be  canceled  because  the  defendant  breached 
an  agreement  with  the  plaintiffs,  which  agreement  was  part  of  the 

1  Regardless  of  what  either  party  blank,  the  deed  is  invalid :  Macurda 
thought  about  effect  of  transaction,  v.  Fuller,  225  Mass.  341,  114  N.  E. 
where  the  grantor  of  land  at  time  of  366.  A  deed  to  the  heirs  of  a  living 
executing  deed  had  acquired  title  by  person  without  naming  any  one  de- 
adverse  possession  her  title  would  scribes  no  one  as  grantee,  as  a  living 
pass:  Connor  Realty  Co.  v.  Sparlin  person  has  no  heirs,  and  such  a  deed 
(Mo.),  190  S.  W.  6.  is  void:    Duffield  v.  Duffield,  268  111. 

2  Freudenberger    Oil    Co.   v.    Sim-  29,  108  N.  E.  673. 

mons  (W.  Va.) ,  90  S.  E.  815.  ^  chew      v.      First      Presbyterian 

«  It  was  held  only  a  contract,  and  Church,  237  Fed.  219. 

not   a  conveyance,  where  an  agree-  *  There  was  no  consideration   for 

ment  was  made  between  the  partners  the    conveyance    where    a    husband 

for  the  sale  of  land:    Sutherland  v.  deeded  property  to  his  wife  because 

Mutisey,  119  Va.  791,  89  S.  E.  882.  of    threats    of    criminal   prosecution 

*  Coltharp  v.  Coltharp,  48  Utah  389,  for  an  alleged  wrong  done  her  gnind- 
160  Pac.  121.  daughter,  for  which  the  grantee  had 

*  Lowery  v.  Westheimer  (Okla.),  no  right  of  action:  Woodall  v.  Pe- 
160  Pac.  496.  den,  274  111.  301,  113  N.  E.  608. 

0  If  the  name  of  the  grantee  is  left 
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consideration,  where  the  parties  exchanged  lands.*  The  presump- 
tion is  that  the  grantor  received  the  real  consideration  recited  in 
the  deed.^^  A  deed  is  presumed  to  be  vaHd  if  given  for  a  valuable 
consideration,  however  small." 

§  3849.     Consideration — What  is  a  valuable  consideration. 

— The  mutual  promises  to  make  deeds  to  each  other  were  binding 
where  heirs  made  mutual  deeds  to  property  devised,  so  that  each 
might  hold  the  property  given  her  for  life  for  the  lifetime  of  the 
others  or  during  the  lifetime  of  the  survivor  of  them  with  deliv- 
ery of  each  of  the  deeds.^^ 

§  3850.  Consideration — Marriage  a  valuable  considera- 
tion.— An  agreement  to  separate  is  not  a  sufficient  considera- 
tion to  support  a  deed  from  a  husband  to  a  wife.^* 

§  3851.  Consideration — ^Antecedent  debt  as  a  valuable 
consideration. — The  discharge  of  a  legal  obligation  is  suffi- 
cient consideration  to  support  a  deed  or  contract.^* 

§  3855.  Description  anjQ  boundaries — General  considera- 
tion.— in  identifying  land  conveyed,  the  entire  description 
should  be  considered,  and  clauses  inserted  therein  should  be  re- 

®  Moore  v.  Turner,  146  Ga.  197,  91  deceased  owner  of  realty  sold  her 
S.  E.  13.  There  remained  sufficient  interest  in  estate  for  inadequate  con- 
consideration  to  sustain  the  deed  as  sideration  because  she  neglected  to 
against  suit  in  equity  to  rescind,  learn  its  value:  Nichols  v.  Roach, 
where  three  promises  of  grantee  were  276  III.  388,  114  N.  E.  914.  Ade- 
not  so  mutually  dependent  that  his  quacy  of  consideration  is  wholly  un- 
failure  to  perform  one  of  such  prom-  important,  where  no  fraud  or  oppres- 
ises  would  not  render  performance  sion  is  charged  or  shown  in  procur- 
of  either  of  other  promises  impos-  ing  a  deed:  Finlayson  v.  Cuyuga 
sible:  Shafer  v.  Shafer  (Mo.),  190  Coal  &  Coke  Co.,  173  Ky.  763,  191  S. 
S.  W.  323.  Gross  inadequacy  of  con-  W.  486.  Held  that  it  will  not  be  set 
sideration,  where  the  parties  are  not  aside  because  the  deed  merely  recited 
on  equal  terms,  is  regarded  as  a  payment  of  a  nominal  consideration 
badge  of  fraud  in  a  suit  to  cancel  a  of  $1,  where  a  deed  was  supported  by 
deed  on  the  ground  of  fraud :  Brown  an  adequate  consideration  which  the 
V.  Slaton,  172  Ky.  787,  189  S.  W.  grantor  received :  Dohan  v.  Yearicks, 
1130.  253  Pa.  403,  98  Atl.  611.   It  is  a  suf- 

10  Hampton  v.  Haneline,   125  Ark.  ficient    consideration    to    support   a 

441,  189  S.  W.  40;  Miller  v.  Mateer,  conveyance   of    such    land   that  the 

172  N.  Car.  401,  90  S.  E.  435 ;  Jordan  grantor  was  furnished  a  home  and 

V.  Jordan  (Okla.),  162  Pac.  758.  was  otherwise  maintained  during  his 

"  Poole  V.  Poole,  129  Md.  387,  99  life :     City    of    Houston    v.    Ritchie 

Atl.  551.  (Tex.  Civ.  App.),  191  S.  W.  362. 

12  Fleming  v.  Reheis,  275  III.  132,  "pieck  v.  Weipert,  195  III  App.  57. 

113  N.  E.  923.  A  deed  can  not  be  set  "Welch  v.  Ellis  (Okla.),  163  Pac. 

aside  because  of  inadequacy  of  con-  321,  324. 
sideration  where  a  widow  of  son  of 
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garded  as  inserted  for  a  purpose  and  be  given  a  meaning  that  will 
aid  description/^ 

§  3856.  Description — Certainty  required. — A  deed  is 
neither  vague  nor  uncertain  where  it  describes  land  as  bounded  by 
lands  of  named  owner  and  certain  described  water  courses.^" 

§  3857.     Description — Fatal  uncertainty.^^ — ^Though  there 
was  no  land  in  the  county  corresponding  to  the  description  in  the 
deed  as  recorded,  in  view  of  surrounding  circumstances,  it  was 
held  that  the  grantor  intended  to  convey  those  lands  in  the  county  . 
which  he  owned.^® 

§  3863.  Description — Reference  to  maps  and  surveys. — 
An  ancient  deed  which  referred  to  land  by  its  entry  number,  in 
accordance  with  custom,  held  a  sufficient  description.' 


10 


15  Quelch  V.  Putch,  172  N.  Car.  316, 
90  S.  E.  259,  All  the  land  inclosed 
by  a  fence  and  known  as  the  "G. 
farm,"  was  conveyed  where  the  deed 
described  it  as  "the  G.  farm,"  and 
gave  a  specific  description  which  did 
not  include  all  the  land  in  the  farm: 
Gish  V.  Roanoke,  119  Va.  519,  89  S. 
E.  970.  The  deed  conveys  all  the 
land  embraced  within  its  lines, 
tlioiigh  it  is  more  than  the  amount 
stated  in  the  deed  and  intended  to 
be  conveyed,  where  there  is  nothing 
to  suggest  that  courses  and  distances 
given  in  a  deed  are  incorrect:  Seu- 
reau  v.  Frazer  (Tex.  Civ.  App.),  189 
S.  W.  1003.  Though  the  court  will 
take  judicial  notice  that  lots  in  the 
county  named  contained  490  acres, 
deed  of  all  tract  in  a  certain  district 
of  a  county  named,  distinguished  as 
"No.  216,  containing  460  acres  more 
or  less,"  is  sufficient  to  convey  the 
whole  tract:  Guest  v.  Guest,  145  Ga. 
592,  80  S.  E.  687. 

"Morris  v.  Beckum,  145  Ga.  562, 
P9  S.  E.  704.  As  the  land  might  be 
identified  by  extrinsic  evidence,  a 
deed,  to  a  place  "known  as  the  place 
built  by  Thos.  Davis  and  lastly  occu- 
pied by  G.  N.  Breckenridge"  was  not 
void  for  uncertain  evidence:  Petty 
V.  Wilkins  (Tex.  Civ.  App.),  190  S. 
W.  531.  A  deed  held  to  sufficiently 
describe  the  land,  where  it  described 
it  as  the  north  end  of  fractional  south- 
west quarter  section  named,  contain- 


ing four  acres,  with  house  on  it: 
Harris  v.  Byers,  112  Miss.  651,  17i  So. 
614.  It  is  not  void  for  uncertainty 
where  a  conveyance  described  land  as 
a  tract  of  700  acres,  being  part  of  a 
tract  of  1)000  acres  which  is  likewise 
described  by  general  location  and 
reputed  acreage:  Davis  Colliery  Co. 
V.  Westfall,  n  W.  Va.  735.  90  S.  E. 
328.  A  deed  is  unambiguous  and  in- 
cludes all  of  the  lot  north  of  a  line 
equidistant  from  the  north  and  south 
lines  of  the  lot  where  it  describes  it 
as  the  northern  half  of  a  rectangular 
lot:  McAIeer  v.  Glover,  146  Ga.  369, 
91  S.  E.  114. 

1''  It  was  held  that,  if  grantor  did 
not  own  entire  north  end,  his  con- 
veyance would  operate  to  carry  four 
acres  oflF  north  end  of  land  he  owned 
in  such  subdivision,  where  a  deed 
conveyed  land  described  as  north  end 
of  fractional  southwest  quarter  of 
section  named  containing  four  acres : 
Harris  v.  Byers,  112  Miss.  651,  IZ  So. 
614. 

^8  Latourell  v.  Hobart,  135  Minn. 
109,  160  N.  W.  259. 

1®  Fielder  v.  Pemberton,  136  Tenn. 
440,  189  S.  W.  873.  Where  two  prior 
deeds  were  incorporated  by  refer- 
ence in  description  of  promisor,  the 
legal  effect  depends  upon  intent  of 
parties  as  ascertained  from  instru- 
ment in  view  of  all  the  circum- 
stances: Ball  V.  Streeter,  225  Mass. 
100,  113  N.  E.  1034.   General  descrip- 
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§  3864.  Exceptions  and  reservations  —  Terms  distin- 
guished,^®— Although  the  grantor  actually  retains  certain 
beneficial  uses  in  the  property  conveyed,  a  deed  absolute  and  ex- 
pressing a  valuable  consideration  operates  as  a  complete  transfer 
upon  execution  and  delivery.'* 

§  3865.     Exception  and  reservation — Particular  cases.— 

Where  the  evidence  showed  that  the  one  in  whose  favor  it  was 
made  was  the  real  grantee,  a  clause  in  a  deed  held  not  void  as  a 
reservation  to  a  stranger." 

§  3866.  The  habendum — Office  and  effect. — Where  the 
terms  of  a  deed  were  so  ambiguous  as  to  leave  a  doubt  as  to 
whether  the  fee  or  a  less  estate  was  intended  to  be  passed,  it  was 
construed  to  pass  the  fee.*'  A  subsequent  provision  that  the 
grantees  may  not  sell  or  mortgage  the  property  during  their  nat- 
ural lives,  but  may  devise  it,  is  void  because  reptlgnant  to  the 
granting  clause,  where  a  deed  conveys  property  to  tlie  grantees 
and  their  heirs  forever.** 

§  3869.  The  habendum — Use  of  word  **heirs"  in  limiting 
estates  in  fee.*' — It  is  held  that  a  deed  to  B  and  to  the  heirs 

tion,  following  warranty,  and  refer-  ment    only    awaiting    the    grantor's 

ring    to    record    of    conveyances    in  death:    Gideon  v.  Gideon,  99  Kans. 

grantor's  chain  of  title  covering  the  332,  161  Pac.  595.    Contra,  ShauU  v. 

land  involved,  would  be  given  effect  Shaull  (Iowa),  160  N.  W.  36. 

and  considered  as  a  more  particular        22  2sjielcl  v.  Jupiter,   175  App.  Div. 

description,  where  specific  description  732,  162  N.  Y.  S.  465. 

of  property  did  not  convey  land  in-        »*  Belcher  v.  Ramey,  173  Ky.  784, 

volved  in  an  action :  Quelch  v.  Futch,  191  S.  W.  520. 

172  N.  Car.  316,  90  S.  E.  259.   Such        «*  Bonnell  v.  McLaughlin,  173  CaL 

plat   and   all   the   particulars    shown  213,  159  Pac  590.   But  see  Duffield  v. 

thereon  are  as  much  a  part  of  the  Duffield,  268  111.  29.  108  N.  E.  673. 

deed  as  though  they  were  recited  in  Though  providing,  in  habendum,  that 

it,  where  a  deed  refers  to  a  plat  or  it  was  understood  that  the  property 

subdivision:    Doran  v.  Graham,   195  should  revert  to  the  heirs  at  law  of 

111.  App.  65.  the  grantee's  husband  at  her  death, 

*^  Notwithstanding  grantor's  death  deed  from  husband  and  wife  held  to 

in  the  meantime,  a  deed  to  infants,  give    grantee    the    fee-simple    title: 

reserving  to  grantor  possession  and  Land  v.  Land,  172  Ky.  145,  189  S. 

rents  until  grantees  should  reach  age  W.  1. 

of  21,  at  which  time  their  title  should        26  Where   a   deed   stated   that  the 

become    absolute,    vests    in    grantees  grantee  was  the  grantor's  father  and 

fee  simple,  subject  to  term  of  years  mother  **and  the  heirs  of  her  bod/* 

expiring    only    upon    attainment    of  it  was  held  to  convey  either  a  fee 

their    majority:     Daniels    v.    Bishop  simple  under  Ky.  Stat.,  I  2342,  or  a 

(W.  Va.),  90  S.  E.  828."  fee  tail,  which  is  converted  into  a  fee 

21  Poole  V.  Poole,  129  Md.  387,  99  simple  by  §  2343,  not  a  life  estate 

Atl.   551.    A  deed  providing   that  it  with    remainder   to   plaintiflFs,   under 

shall  not  take  effect  until  death  of  $  2345:    Belcher  v.  Ramey,  173  Ky. 

grantor,  vests  title  at  once;  its  enjoy-  784,   191   S.  W.  520.    Where  a  decc* 
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of  her  body  conveys  a  fee  tail  estate  at  common  law  which  the 
statute  converts  into  a  fee  simple.' 


20 


2T 


§  3870.     The  habendum— The  rule  in  Shelley's  case.^ 

§  3871.  The  habendum — Estates  taU. — They  are  w^ords  of 
limitation  and  create  an  estate  tail,  unless  there  is  something  in 
the  deed  to  show  that  they  were  used  in  the  sense  of  children, 
where  the  words  "heirs  of  the  body'*  and  similar  expressions  are 
used.^* 

§  3872.  Conditions  precedent  and  subsequent — ^How  cre- 
ated.^*— Where  the  performance  of  a  condition  subsequent 
would  be  a  violation  of  law  or  against  public  policy,  it  may  be 
avoided.*®    The  presence  of  a  condition  subsequent  is  a  pre- 


granted  title  to  grantor's  daughter 
"and  her  bodily  heirs  and  assigns/' 
but  used  apt  words  to  convey  a  fee 
in  other  clauses,  construed,  and  held 
to  convey  a  fee  simple  to  daughter: 
Tennison  v.  Walker  (Mo.),  190  S. 
W.  9.  Such  words  were  intended  to 
be  s3monymous  with  "children,"  and 
were  words  of  purchase  and  not  of 
limitation,  in  husband's  conveyance, 
in  consideration  of  love  and  affection 
for  wife  and  their  children,  to  her 
**and  her  bodily  heirs  by"  S. :  Scott 
v.  Scott  172  Ky.  658,  190  S.  W.  143. 
See  also  Hickson  v.  Davenport,  248 
Fed.  319.  A  conveyance  to  the  grantee 
"and  his  bodily  heirs,  creating  an  es- 
tate tail  at  common  law,"  would  have 
given  to  the  grantee  a  life  estate  and 
heirs  of  her  body  a  remainder  in  fee, 
under  Rev.  Stat,  §  2872:  Tennison 
v.  Walker  (Mo.),  190  S.  W.  9.  A. 
under  a  deed  to  her  and  "her  heirs 
by  the  body  of  R."  takes  a  fee  simple, 
under  Revisal  1905,  §  1578,  convert- 
ing a  fee  tail  special  into  a  fee  sim- 
ple: Revis  V.  Murphy,  172  N.  Car. 
579,  90  S.  E.  573.  The  relationship 
of  the  parties  and  the  language  of 
the  deed  are  to  be  considered,  and 
unless  a  contrary  intent  appears  the 
wife  will  be  held  to  receive  a  life 
estate  only,  in  determining  whether 
the  conveyance  by  a  husband  to  his 
wife  and  their  children  passes  a  joint 
estate  to  the  wife  and  children,  or  a 
life  estate,  with  remainder  to  the 
children :  Scott  v.  Scott,  172  Ky.  658, 
190  S.  W.  143. 


26  Blake  v.  Shields,  172  N.  Car.  628, 
90  S.  E.  764. 

27  Rule  in  Shelley's  Case  is  that 
when  ancestor  takes  a  freehold  estate, 
and  in  the  same  conveyance  an  estate 
is  limited  to  his  heirs,  "heirs"  is  a 
word  of  limitation,  and  not  a  word 
of  purchase,  though,  when  used  with 
other  words,  it  may  be  treated  as  a 
word  of  purchase:  Williams  v.  J.  C. 
Armiger  &  Bro.,  129  Md.  222,  98  Atl. 
542.  See  also  Hickson  v.  Davenport, 
248  Fed.  319.  It  is  held  that  the  Vir- 
ginia code,  which  provides  that  the 
words  "heirs,"  "heirs  of  the  body,"  or 
"issue,"  or  words  of  like  import  shall 
be  regarded  as  of  purchase  and  not 
of  limitation,  does  not  apply  to  a  lim- 
itation to  "heirs  of  her  body,  begot- 
ten by"  grantor  of  a  trust  deed: 
Halsey  v.  Fulton,  119  Va.  571,  89  S. 
E.  912. 

28  Belcher  v.  Ramey,  173  Ky.  784, 
191  S.  W.  520.  A  deed  will  not  be 
construed  to  create  such  an  estate 
unless  its  language  forbids  any  other 
construction,  since  Ky.  Stat,  §  2343, 
prohibits  estates  tail:  Belcher  v. 
Rarney,  173  Ky.  784,  191  S.  W.  520. 

2®  It  was  held,  despite  conflict  be- 
tween granting  and  habendum 
clauses,  that  infant  grantees  took 
the  land  subject  to  conditions,  and 
the  conditions  not  being  performed, 
the  property  reverted  to  grantor: 
Martin  v.  Adams,  171  Ky.  246,  188  S. 
W.  318. 

3^  Sherman  v.  Jefferson,  274  111. 
294,  113  N.  E.  624.    Deed  construed 
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requisite  to  the  granting  of  relief-  to  the  grantor  by  setting  aside 
and  canceling  the  deed  for  a  breach,  where  a  deed  is  based  on  an 
agreement  to  support  the  grantor/^ 

§  3873.  Conditions  precedent  or  subsequent — Determina- 
ble or  qualified  fee. — A  condition  for  reverter  upon  an  event 
which  may  or  may  never  occur  gives  rise  to  a  "possibility  of  re- 
verter" and  serves  to  qualify  the  fee."  Notwithstanding  the  use 
of  the  word  "lease,"  an  instrument  was  held  to  convey  a  qualified 
fee,  not  a  term  at  will.^^ 

§  3874.  Conditions  precedent  and  subsequent — Conditions 
subsequent  not  favored  in  law.^* 

§  3875.  Conditions — Not  implied  from  the  purposes  of  the 
grant. — A  condition  subsequent  in  a  deed  must  be  created 
either  by  express  terms  or  by  clear  implication  and  is  construed 
most  strongly  against  the  grantor.^" 

§  3877.  Restrictions  as  to  the  use  of  land  in  general.— 
Building  line  restrictions  in  a  recorded  plat  referred  to  in  a  deed, 
if  unobjectionable  in  law,  are  binding  on  the  grantee.'* 


and  held  to  vest  the  title  to  the  land 
in  the  grantee  on  delivery,  subject  to 
divestiture  on  exercise  of  the  right 
of  sale  or  foreclosure  of  the  lien  re- 
served: Adkins  v.  Adkins,  171  Ky. 
762,  188  S.  W.  843. 

"Shafer  v.  Shafer  (Mo.),  190  S. 
W.  323.  'Home  and  board"  means 
something  reasonably  sufficient  for  a 
man  in  his  circumstances  and  situa- 
tion, in  a  deed  conveying  property  on 
condition  that  the  grantees  shall  fur- 
nish the  grantor  with  home  and 
board :  Murphy  v.  Tweedle,  176  App. 
Div.  276. 162  N.  Y.  S.  874.  Obligations 
of  grantors'  son-in-law  were  held  per- 
sonal to  him  under  deed  of  lands  to 
him  on  condition  that  he  pay  certain 
sums  and  support  grantors:  Krahn 
v.  Goodrich,  164  Wis.  600,  160  N.  W. 
1072.  Conditions  and  stipulations 
providing  for  forfeiture  must  be 
strictly  construed  as  forfeiture  of 
estates  is  not  favored:  Huntley  v. 
McBrayer,  172  N.  Car.  642,  90  S.  E. 
754.  The  estate  conveyed  remains  de- 
feasible until  the  condition  be  per- 
formed, destroyed,  or  barred  by  hmi- 
tation,  or  estoppel,  where  a  condition 
subsequent  is  raised  by  apt  and  suf- 


ficient words:  Ross  v.  Sanderson 
(Okla.),  162  Pac  709. 

82Des  Moines  City  R.  Co.  v.  Des 
Moines  (Iowa),  159  N.  W.  450. 
Where  a  qualified  or  determinable 
fee  is  created,  the  grantor  has  no 
present  interest  in  the  premises  ex- 
cept a  possibility  of  reverter :  Loomis 
V.  Heublein,  91  Conn.  146,  99  AtL 
483. 

^'^  Loomis  V.  Heublein,  91  Conn. 
146,  99  Atl.  483. 

3*  As  the  effect  of  breach  of  a  con- 
dition subsequent  is  the  forfeiture  of 
a  vested  estate,  such  conditions  are 
not  favored:  Shafer  v.  Shafer 
(Mo.),  190  S.  W.  323. 

85  Polebitzke  v.  John  Week  Lum- 
ber Co.,  157  Wis.  Zn,  147  N.  W.  703. 
Ann.  Cas.  1916B,  604n.  See  also  Kill- 
gore  V.  Cabell  County  Ct  (W.  Va.), 
92  S.  E.  562. 

8«Doran  v.  Graham,  195  III.  App. 
65.  It  is  a  valid  condition  subsequent, 
where  there  is  a  provision  in  a  con- 
veyance to  a  town  that  the  land  be 
used  for  town  purposes  only,  and  upon 
ceasing  to  be  so  used  the  conveyance 
will  become  void  and  the  land  revert 
to  the  grantor  and  his  heirs :  Sherman 
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§  3878.     Restrictions  as  to  use  of  land — Particular  restric- 
tions.*^ 

§  3879.     Restrictions — ^Who  have  burden  and  benefit  of  re- 
strictions.'^® 


§  3880.  Restrictions  as  to  the  use  of  land — ^When  restrict- 
ive covenants  run  with  the  land. — The  provision  for  mainte- 
nance was  a  charge  upon  the  land,  where  a  wife  conveyed  land  to 
her  future  husband  for  a  money  payment  and  her  maintenance 
for  her  natural  life.'" 

§3881.  Restrictions — ^Waiver  and  release  of.  —  The 
grantor,  by  joining  in  a  conveyance  wherein  there  is  a  breach  of 
such  restriction,  waives  his  right  to  exact  a  forfeiture  for  breach 
where  he  had  imposed  a  valid  restriction  upon  alienation  and 


V.  JcflFerson,  274  111.  294,  113  N.  E. 
624.  It  is  not  a  compliance  with  the 
condition  that  such  land  be  used  only 
by  the  grantee  town  that  land  con- 
veyed to  a  town  to  be  used  only  for 
town  purposes  is  used  for  public  pur- 
poses by  another  municipal  corpora- 
tion with  which  the  town  has  been 
consolidated:  Sherman  v.  Town  of 
Jefferson,  274  111.  294,  113  N.  E.  624. 
A  condition  subsequent  is  construed 
most  strongly  against  the  grantor: 
Polebitzki  v.  John  W.  Weeks  Lum- 
ber Co.,  157  Wis.  2m,  147  N.  W.  703, 
Ann.  Cas.  1916B,  604n. 

*^  It  was  held  that  restrictions 
placed  upon  lots  sold  from  a  tract 
indicated  an  unmistakable  general 
scheme  to  create  a  residential  sec- 
tion: Powers  V.  Radding,  225  Mass. 
110,  113  N.  E.  782.  It  was  held  that 
a  restriction  in  lots  sold  as  part  of  a 
general  scheme  to  create  a  residential 
section,  that  "but  one  dwelling  house 
shall  be  erected  thereon,"  defined  the 
use  of  the  dwelling,  and  not  to  per- 
mit of  more  than  one  dwelling  under 
a  single  roof:  Powers  v.  Radding, 
225  Mass.  110,  113  N.  E.  782. 

38  Johnson  v.  Robertson,  156  Iowa 
64,  135  N.  W.  585,  Ann.  Cas.  1915B, 
137x1 ;  Webber  V.  Landrigan,  215  Mass. 
221,  102  N.  E.  460;  Oliver  v.  Kalick, 
223  Mass.  252,  111  N.  E.  879;  Wright 
V.  Pfrimmer,  99  Nebr.  447,  156  N.  W. 
1060,  L.  R.  A.  1917A,  323n,  and  au- 
thorities there  reviewed  in  note;. 
Korn  V.  Campbell,  192  N.  Y.  490,  85 


N.  E.  687,  n  L.  R.  A.  (N.  S.)  In, 
127  Am.  St.  925  and  note.  See  also 
Alderson  v.  Cutting,  163  Cal.  503,  126 
Pac.  157,  Ann.  Cas.  1914A,  In ;  Wieg- 
man  v.  Kusel,  270  III.  520,  110  N.  E. 
884;  Velie  v.  Richardson,  126  Minn. 
334,  148  N.  W.  286 ;  Godley  v.  Weis- 
man,  133  Minn.  1,  157  N.  W.  711,  158 
N,  W.  Zl\  L.  R.  A.  1917A,  ZIZ\ 
Kiley  V.  Hall  (Ohio),  117  N.  E.  359; 
Duester  v.  Alvin,  74  Ore.  544,  145 
Pac.  660;  Millbourn  v.  Lyons  (1914), 
83  L.  J,  Ch.  (N.  S.)  m. 

8»  Bailey  v.  Bailey,  172  N.  Car.  671. 
90  S.  E.  803.  Conveyance  creates 
lien  on  land  in  favor  of  such  third 
person,  where  land  is  conveyed  by 
one  person  to  another  by  deed,  on 
condition  of  such  other's  paying  to 
third  person  specified  sum  of  money: 
Krahn  v.  Goodrich,  164  Wis.  600,  160 
N.  W.  1072.  The  agreement  consti- 
tutes a  covenant  running  with  each 
lot  of  land,  where,  as  tenants  in  com- 
mon, A  and  B  own  two^  adjoining 
lots,  and  A  conveys  his  interest  in 
one  of  the  lots  to  B,  and  B  conveys 
his  interest  in  the  other  lot  to  A,  and 
each  deed  provides  that  the  grantee 
and  his  "heirs  and  assigns"  shall 
"have  the  right  at  any  time  to  build 
a  party  wall  between  the  property 
hereby  conveyed,  ♦  ♦  *  the  ex- 
pense of  which  shall  be  borne  equally 
by  the  owners  of  the  contiguous  lots, 
and  which  party  wall  shall  be  built 
equally  on  the  land  of  the  owners  of 
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had  the  right  to  exact  a  forfeiture  for  its  breach.*^  The  right  of 
forfeiture  for  breach  of  a  condition  in  a  deed  is  not  an  estate.  It 
is  a  mere  right  of  action  which  may  be  waived  by  those  entitled  to 
performance  of  the  condition.*^ 

§  3884.  Covenants  of  title — Covenants  for  seizin  and  right 
to  convey. — It  is  held  in  a  recent  North  Carolina  case  that 
where  a  deed  contains  covenants  of  seisin  and  warranty  and 
conveys  the  grantor's  right,  title  and  interest  in  a  parcel  of  real 
estate,  it  does  not  impose  liability  upon  the  grantor  if  his  title 
proves  defective.*^ 


said  contiguous  lots,  and  shall  be  sub- 
ject to  the  right  of  enjoyment  equally 
by  them":  Home  v.  Macon  Tele- 
graph Publishing  Co.,  142  Ga.  489,  83 
S.  E.  204,  Ann.  Cas.  1916B,  1212n. 

*®  Francis  v.  Big  Sandy  Co.,  171 
Ky.  209,  188  S.  W.  345;  Huntley  v. 
McBrayer,  172  N.  Car.  642,  90  S.  E. 
754. 

*i  Huntley  v.  McBrayer,  172  N. 
Car.  642,  90  S.  E.  754.  Where  the  act 
of  the  town  in  making  a  different  use 
of  the  land  was  under  authority  of 
law,  a  condition  in  a  conveyance  that 
the  land  will  revert  to  the  grantor 
upon  ceasing  to  be  used   for  town 


purposes  is  not  waived :  Sherman  v. 
Jefferson,  274  111.  294.  113  N.  E.  624. 
Where  it  does  not  appear  that 
grantor  understood  there  was  a 
waiver  or  that  he  relied  thereon  in 
doing  act  claimed  to  operate  as  for- 
feiture, breach  of  condition  subse- 
quent is  not  waived  by  mere  indul- 
gence or  silent  acquiescence:  Ross 
v.  Sanderson  (Okla.),  162  Pac  709; 
Sherman  v.  Jefferson,  274  111.  294, 
113  N.  E.  624. 

*2  Coble  V.  Barringer,  171  N.  Car. 
445,  88  S.  E.  518,  L.  R.  A.  1916E, 
901n,  and  note. 
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CHAPTER   CXIII 

DEEDS THEIR  EXECUTION  AND  DELIVERY 

§  3890.     Execution  of  deed — Signing  in  general/ 

§  3893.  Execution  of  deed — Execution  under  power  of  at- 
torney.— No  legal  right  is  conferred  by  a  direction  to  an  at- 
torney to  fill  in,  at  a  future  time,  the  name  of  a  grantee  in  a  deed, 
because  the  filling  in  of  such  a  blank  would  create  a  substantial 
part  of  the  deed,  and  stand  on  a  level  with  signing  and  sealing, 
and  could  be  conferred  only  by  a  power  under  seal.^ 

§  3896.    Sealing — Use  and  necessity  of  seals.^ 

§  3899.  Attestation — ^At  common  law  and  by  statute. — 
It  is  held  that  an  attorney  at  law  is  not  disqualified  from  acting 
as  an  attesting  witness  where  he  is  a  notary  public  and  negotiates 
a  loan  and  receives  a  fee  for  so  doing.*  It  seems  that  an  attesting 
witness  attests  to  the  capacity  of  the  grantors  to  execute  a  deed 
as  well  as  to  the  fact  of  execution.^ 

§  3910.  Delivery — ^A  matter  of  intention.® — Delivery  to 
the  grantee  is  included  in  the  execution  of  a  deed  and  a  deed  is 

^  A    deed   must    be    signed    to   be  fore  her  death  can   not  supply  the 

valid  under  Kurd's  Rev.  Stat.  1915-  place  of  delivery  to  create  an  oper- 

16,  chap.  30,  §  1 :   Shipley  v.  Shipley,  ative    instrument    during    her    life : 

274  III.  506,  113  N.  E.  906.  Showalter  v.  Spangle,  93  Wash.  326, 

2  Macurda  v.  Fuller,  225  Mass.  341,  160  Pac   1042.    Surrounding  circum- 

114  N.  E.  366.  stances  may  be  proved  to  show  the 

*  A  deed  must  be  sealed  to  be  valid,  intent  of  the  grantor  in  delivering  a 
under  Kurd's  Rev.  Stat  1915-16.  deed :  Schultz  v.  Schultz,  274  III.  341, 
chap.  30,  §  1:  Shipley  v.  Shipley,  274  113  N.  E.  638;  Fleming  v.  Reheis, 
111.  506.  113  N.  E.  906.  275  IlL  132,  113  N.  E.  923;  Showal- 

*  Harvard  v.  Davis,  145  Ga.  580,  89  ter  v.  Spangle,  90  Wash.  326,  160 
S.  E.  740.  Pac    1042.    The   father's   subsequent 

^  Cathcart  v.  Matthews,  105  S.  Car.  conduct  asserting  ownership  of   the 

329,  89  S.  E.  1021.  property  was  competent  evidence  on 

•Whether  facts  required  to  consti-  the  issue  whether  the  deeds  were  to 

tutc  a  legal  delivery  are  proved  is  a  be  effective  when   executed  or  only 

question  of  fact,  where  a  deed  is  de-  at  the  grantor's  death,  where  a  father 

livered  to  a  third  person  for  delivery  had    executed    deeds    to    his     son : 

to    grantee    on    death    of    grantor:  White  v.   White,  99  Kans.    133,    160 

Saltzsieder  v.  Saltzsieder,  219  N.  Y.  Pac.  993;   Saltzsieder  v.   Saltzsieder, 

523,  114  N.  E.  856.   That  the  grantor  219  N.  Y.  523,  114  N.  E.  856.   To  be 

mistakenly   thought   that   a    delivery  valid,    delivery   of    a    deed    must   be 

was  unnecessary  to  a  valid  gift  be-  coupled   with   the   intention   to   pass 
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not  executed  until  delivered.^  There  must  be  a  giving  by  the 
grantor  and  a  receiving  by  the  grantee  with  a  mutual  intention 
to  pass  a  present  title  from  the  one  to  the  other.® 

§3911.  Delivery — Gives  immediate  efifect  to  a  deed.^— 
Although  the  parties  thereto  were  members  of  the  grantor's  fam- 
ily during  his  lifetime,  a  deed  produced  by  the  grantee  after  the 
grantor's  death  is  presumed  to  have  been  delivered  in  the  lifetime 
of  the  grantor.^*'  One  is  as  fully  bound  as  if  he  had  signed  it, 
where  he  accepts  the  benefits  of  a  deed  providing  for  payment 
of  the  grantor's  debts."  The  delivery  does  not  relate  to  the  time 
the  incomplete  instrument  was  deposited  with  the  agent,  but  is 
referable  either  to  the  actual  delivery  or  to  the  time  when  the 
name  of  the  grantee  was  filled  in,  where  the  grantor's  agent  fills 
in  the  name  of  the  grantee  in  the  grantor's  presence,  who  had 
previously  executed  it  and  deposited  it  with  the  agent  to  be  so 
filled  in,  and  the  agent  is  authorized  to  deliver  the  deed.^* 

§  3912.  Delivery — ^To  whom  it  may  be  made. — Where  a 
deed  is  made  to  an  infant,  no  delivery  to  or  acceptance  by  the 
grantee  is  required,  and  delivery  to  a  third  person  for  his  benefit 
is  sufficient  to  pass  title.^" 


title :  Schultz  v.  Schultz,  274  111.  341, 
113  N.  E.  638;  Shipley  v.  Shipley, 
274  III.  506,  113  N.  E.  906;  Showalter 
V.  Spangle,  93  Wash.  326,  160  Pac. 
1042.  No  title  is  passed  by  an  unde- 
livered deed:  Schultz  v.  Schultz,  274 
111.  341,  113  N.  E.  638;  Shipley  v. 
Shipley,  274  111.  506,  113  N.  E.  906; 
Fleming  v.  Reheis,  275  111.  132,  113 
N.  E.  923;  Bartemeier  v.  Central 
Nat.  Fire  Ins.  Co.  (Iowa),  160  N. 
W.  24. 

^  Bartemeier  v.  Central  Nat.  Fire 
Ins.  Co.  (Iowa),  160  N.  W.  24.  See 
also  Nelson  v.  Thomas  (Cal),  172 
Pac.  398. 

*  Showalter  v.  Spangle,  93  Wash. 
326,  160  Pac.  1042,  1044. 

®  Title  passes  where  grantor  uncon- 
ditionally delivers  deed  to  third  party 
for  benefit  of  grantee :  Gideon  v. 
Gideon,  99  Kans.  332,  161  Pac.  595. 
Date  of  delivery  must  be  taken  to 
have  been  date  of  acknowledgment, 
where  a  quitclaim  deed  was  dated 
October  2,  1871,  and  acknowledged 
March  4,  1872,  and  recorded  Febru- 


ary 6,  1873:  Mighill  v.  Inhabitants 
of  Town  of  Rowley,  224  Mass.  586, 
113  N.  E.  569. 

10  In  re  Teeple's  Estate,  196  III 
App.  378. 

11  Spencer  v.  Spencer,  253  Pa.  315, 
98  Atl.  571. 

i^Macurda  v.  Fuller,  225  Mass. 
341,  114  N.  E.  366.  If  the  grantor 
delivers  a  deed  to  a  third  person,  in 
escrow  for  delivery  to  the  grantee 
after  the  grantor's  death,  and  retains 
no  dominion  or  control,  the  delivery 
is  valid  and  the  estate  vests  immedi- 
ately as  of  the  date  of  the  delivery 
in  escrow,  subject  to  the  life  estate 
of  the  grantor:  Showalter  v.  Span- 
gle, 93  Wash.  326,  160  Pac.  1042. 

IS  Turner  v.  Turner,  173  Cal.  782, 
161  Pac.  980.  To  constitute  a  valid 
delivery  of  a  deed,  there  be  a  giving 
by  the  grantor  and  a  receipt  by  the 
grantee  with  a  mutual  intention  to 
pass  a  present  title,  and  delivery  may 
be  made  through  an  agent:  Showal- 
ter V.  Spangle,  93  Wash.  326,  160 
Pac.  1042. 
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§  3913.     Delivery — ^Presumption  of  from  possession/^ 

§  3914.  Delivery — ^Destruction,  cancellation,  or  surrender 
of  deed. — Where  a  deed  has  been  delivered,  but  not  recorded, 
the  alteration  of  the  name  of  the  grantee  does  not  divest  the  title 
from  the  original  grantee  and  vest  it  in  the  substituted  grantee.^* 

§  3915.  Delivery — When  complete." — Delivery  of  a  deed 
must  be  voluntary  to  pass  title.*^ 

§  3916.  Delivery — ^Acceptance  by  grantee  essential." — 
The  presumption  of  acceptance  does  not  arise  if  the  deed  is  not  of 
a  beneficial  character  to  the  grantee,  but  imposes  a  duty  to  be  per- 
formed by  the  grantee.^'^  Neither  will  acceptance  be  presumed 
where  the  grantor  keeps  the  deed  under  his  control.^® 

1*  Delivery  will  be  presumed,  where  chasers  of  land  shows  acceptance  of 

a   signed   warranty   deed   containing  deed  by  them  which  supplies  -  absence 

the  usual  attestation  clause  is  found,  pf  their  signatures  to  the  deed:   Me- 

after  the  death  of  the  grantee,  in  the  gason  v.  Boleyn  Lumber  Co.,  140  La. 

grantee's  safety-deposit  box  in  which  431,  73  So.  257. 

other  papers  were  kept :  Hill  v.  Mer-  i^  Schultz  v.   Schultz,  274  111.  341, 

ritt,  146  Ga.  307,  91  S.  E.  204.   Even  113  N.  E.  638. 

in  absence  of  evidence  that  it  was  ^^It  is  essential  to  a  transfer  of 
obtained  prior  to  the  grantor's  death,  title  that  the  deed  be  accepted:  Bar- 
presumption  of  delivery  arises  from  temeier  v.  Central  Nat  Fire.  Ins. 
possession  of  deed  by  grantee:  Ma-  Co.  (Iowa),  160  N.  W.  24;  Ferrell 
laney  v.  Cameron,  98  Kans.  620,  159  v.  Childress,  172  Ky.  760,  189  S.  W. 
Pac  19;  Schultz  v.  Schultz,  274  111.  1149.  See  also  Little  v.  Eaton  (III), 
341,  113  N.  E.  638.  See  also  Barras  108  N.  E.  727.  Receipt  and  retention 
V.  Barras,  192  Mich.  584,  159  N.  W.  of  a  deed  is  evidence  of  acceptance: 
147.  Bartemeier  v.  Central  Nat.  Fire  Ins. 

"C:arr  v.  Frye,  225  Mass.  531,  114  Co.  (Iowa),  160  N.W.24.  Acceptance 

N.  E.  745.  of  a  deed  of  correction  in  place  of  a 

*•  The  grantor  must  absolutely  di-  prior  deed  misdescribing  the  land  in- 
vest himself  of  control  over  the  deed  tended  to  be  conveyed  is  an  election 
to  constitute  a  valid  delivery,  and  if  to  take  the  land  conveyed  by  the 
he  retains  custody  or  control  over  it  deed  of  correction:  Borgeson  v. 
in  any  way,  there  is  no  valid  deliv-  Tubb  (Mont),  172  Pac  326,  citing 
ery:  Shipley  v.  Shipley,  274  111.  506,  Hall  v.  Wright  138  Ky.  71,  127  S.  W. 
113  N.  E.  906;  Pettis  v.  McLarne,  516,  Ann.  Cas.  1912A,  1255n  and  other 
135  Minn.  269,  160  N.  W.  691 ;  Rogers  authorities. 

V.  Jones,  172  N.  Car.  156,  90  S.  E.  117.  i»  Bartemeier  v.  Central  Nat  Fire 

Delivery  was  nothing  but  offer  which  Ins.  Co.  (Iowa),  160  N.  W.  24.    See 

grantor  had  legal  right  to  withdraw,  also  Little  v.  Eaton  (111.),  108  N.  E. 

her  death  terminating  and  revoking  727. 

oflFer  and  authority  of  third  person  *o  Dudley  v.  Dudley,  126  Ark.  182, 
to  accept  payment  and  deliver  deed  189  S.  W.  838.  Acceptance  of  a  deed, 
on  payment,  where  grantor  delivered  under  some  circumstances,  will  be 
a  deed  to  third  person  to  hold  until  presumed  from  the  beneficial  char- 
payment  of  price  by  grantees:  Hoi-  acter  of  the  conveyance:  Bartemeier 
land  v.  McCarthy,  173  Cal.  597,  160  v.  Central  Nat  Fire  Ins.  Co.  (Iowa), 
Pac  1069.  Taking  possession  by  pur-  160  N.  W.  24. 
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§  3917] 


CONTRACTS 


[1  Supp. 


§  3917.  Delivery — Presumption  of  from  recording.— 
There  is  a  presumption  of  delivery  which  must  be  rebutted,  where 
a  deed  is  recorded,  whether  before  or  after  the  grantor's  death." 

§  3918.  Delivery  in  escrow — What  constitutes  a  delivery 
in  escrow." — If  a  deed  is  delivered  to  the  grantee,  it  becomes 
operative  and  freed  from  any  condition  not  expressed  in  the  deed, 
as  a  deed  can  not  be  delivered  to  a  grantee  as  in  escrow.'^ 


*i  Rogers  v.  Jones,  172  N.  Car.  156, 
90  S.  E.  117. 

22  There  was  a  valid  delivery, 
where  previously  thereto  the  attor- 
ney explained  to  the  grantor  that  he 
w^ould  have  no  power  thereafter  to 
withdraw  the  deeds,  where  deeds  to 
his  sons  were  delivered  by  an  aged 
father  to  his  attorney  with  directions 
to  hold  them  in  escrow  until  his 
death,  and  then  to  deliver  them  to 
his  sons:  Smith  v.  Smith,  173  Cal. 
725,  161  Pac.  495.  Although  grantee 
does  not  know  of  it,  his  acceptance 
being  presumed,  delivery  of  a  valid 
deed  to  a  third  person  to  be  delivered 
to  grantee  at  owner's  death  with  in- 
tention to  part  with  all  control  of  the 


instrument,  is  a  delivery  which  binds 
the  owner :  Saltzsieder  v.  Saltzsieder, 
219  N.  Y.  523,  114  N.  E.  856.  If  the 
grantor  delivers  a  deed  to  another  in 
escrow  for  delivery  to  the  grantee 
after  his  death,  and  retains  no  do- 
minion or  control,  the  delivery  is 
valid:  Showalter  v.  Spangle,  93 
Wash.  326,  160  Pac.  1042.  Where  the 
grantor  delivers  a  deed  to  third  per- 
son, to  be  delivered  to  grantee  after 
grantor's  death  and  with  intention 
that  title  pass  only  on  delivery  to 
grantee,  is  inoperative:  Hunt  v. 
Wicht,  174  Cal.  205,  162  Pac.  639. 

2«  Keenan  v.  Trenton,  130  Tenn.  71, 
168  S,  W.  1053,  Ann.  Cas.  1916B, 
519n, 
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CHAPTER   CXIV 

GUARANTY  AND   SURETYSHIP ^DEFINITION   AND  GENERAL 

PRINCIPLES 

§  3930.     Guaranty  and  suretyship  defined.^ 

§  3931.  Distinction  between  guaranty  and  suretyship. — 
A  contract  signed  by  a  third  person  on  the  back  of  a  note  is 
held  in  Georgia  to  be  prima  facie  a  contract  of  guaranty 
rather  than  of  suretyship.*  A  contract  should  be  construed 
as  a  guaranty  if  such  is  the  substance  and  effect  of  the  instru- 
ment, even  though  the  word  "surety"  is  used  in  it.^  A  con- 
tract of  guaranty  has  been  held  to  differ,  from  one  of  suretyship 
in  that  the  consideration  of  the  former  is  a  benefit  to  the  guar- 
antor.* A  guarantor  answers  for  the  debtor's  solvency  and  is 
bound  only  in  case  the  principal  does  not  pay  or  perform,  while  a 
surety  insures  the  debt  and  is  bound  with  the  principal  as  an 
original  promisor.* 

1  For  definitions  and  nature  of  guar-  construed  although  the  word  "guar- 
anty, see :  First  Nat  Bank  v.  Nakdi-  antees"  is  used :  Society  Operaia  San 
men,  111  Ark.  223,  163  S.  W.  785,  Cristiforo  Di  Ricigliano  v.  Rock,  176 
Ann.    Cas.    1916A,    968n;    Tyson    v.  111.  App.  132. 

Reinecke,  25  Cal.  App.  696,  145  Pac.  *John  Church  Co.  v.  JEtns.  Indem- 

153;  McClain  v.  Georgian  Co.,  17  Ga.  nity  Co.,  13  Ga,  App.  826,  80  S.  E. 

App.  648,  87  S.  E.  1090;  Schultz  v.  1093, 

Deeming,  194  111.  App.  513;  Eisfeldt  ^^J.    R.    Watkins    Medical    Co.    v. 

V.  Schwartz,  161  N.  Y.  S.  194 ;  Crow-  Lovelady,  186  Ala.  414,  65  So.  52.  See 

der  State  Bank  v.  American  Powder  also  Hall  v.  Equitable  Surety  Co.,  126 

Mills,  46  Okla.  105,  148  Pac.  698.  The  Ark.  535,  191   S.  W.  32 ;  Eckhart  v. 

question  as  to  whether  an  oral  prom-  Heier,  37  S.  Dak.  382,  158  N.  W.  403 ; 

ise  to  pay  one  person  for  goods  de-  Ricketson  v.  Lizotte,  90  Vt.  386,  98 

livered  to  another  is  original  or  col-  Atl.  801.  See  generally  as  to  the  test : 

lateral  depends  on  the  intent  as  ascer-  Jones  &c.  Steel  Co.  v.  Graham,   194 

tained   from   the   situation   and   con-  111.  App.  571;    Taylor  v.  First  State 

duct  of  the  parties,  the  words  used.  Bank    (Tex.   Civ.  App.),   178  S.   W. 

and    other    attendant    circumstances :  35.    For  contracts  held  guaranty,  see : 

Cliannell  Bros.  v.  West  Virginia  Pulp  W.  T.  Rawleigh  Medical  Co.  v.  VVil- 

&c.  Co.  (W.  Va.),  87  S.  E.  876.  son,  7  Ala.  App.  242,  60   So.   1001; 

2  Paris  V.  Farmers'  &c.  Bank,  143  Hydraulic-Press  Brick  Co.  v.  Mill,  r, 
Ga.  324,  85  S.  E.  126.  191  111.  App.  201 ;  Young  v.  Merle  &c. 

3  J.  R.  Watkins  Med.  Co.  v.  Love-  Mfg.  Co.,  184  Ind.  403.  110  N.  E.  669; 
lady,  186  Ala.  414,  65  So.  52;  Gam-  Vodrie  v.  Schoedinger  (Tex.  Civ. 
bill  v.  Fox  Typewriter  Co.,  190  Ala.  App.),  180  S.  W.  152;  Exchanjre  Nat. 
36,  66  So.  655.  So  where  clearly  a  Bank  v.  Pantages,  74  Wash.  481,  133 
contract  of  suretyship  it  should  be  so  Pac  1025,  46  L.  R.  A.  (N.  S.)  484n. 
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§  3932]  CONTRACTS  [1  Supp. 

§  3932.     General  nature  and  essentials  of  contract.* 

§  3934.  Classification  of  guaranties. — If  the  liability  of  the 
the  promisor  depends  upon  any  other  event  than  the  non- 
performance of  the  principal,  it  is  a  "conditiopal  guaranty", 
but  where  the  promisor's  liability  is  fixed  by  the  mere  de- 
fault of  the  principal,  it  is  an  "absolute  guaranty."^  Delay 
in  bringing  suit  or  failure  to  collect  from  the  principal  will 
not  discharge  the  guarantor  in  case  of  an  absolute  g^aranty.^ 

§  3935.  Parties  to  contract." — When  the  creditor's  name 
appeared  in  the  body  of  the  contract  and  the  guarantors 
signed  their  names  at  the  foot  of  the  instrument,  the  names 
of  all  parties  intended  to  be  bound  by  the  contract  were  suffi- 
ciently identified.*® 

§  3936.  The  consideration. — A  guaranty  contract  must  be 
supported  by  a  sufficient  consideration,  but  this  may  consist  of 

Contracts  held  not  to  be  contracts  of  ®  Savant  v.  Mercadal,  136  La.  248, 

guaranty:    Kinderman  v.  Hersch,  53  66  So.  961. 

Colo.  561,  129  Pac  228;  McClain  v.  lo  Union  Trust  Co.  v.  Dickinson,  30 

Georgian  Co.,  17  Ga.  App.  648,  87  S.  Cal.  App.  91, 157  Pac.  615.   The  holder 

K  1090;  Jones  &c.  Stefel  Co.  v.  Gra-  of  a  corporation's  bonds,   who  was 

ham,  273  111.  377,  112  N.  E.  967;  Ham-  not  a  party  to  the  agreement  to  form 

mer  v.   Trainer,    181    111.   App.   519;  such  corporation  and   who   was  not 

Dilts  V.  Wilson,   150  N.  Y.   S.  628;  interested  in  it,  could  not  sue  certain 

Westiughouse  Elec.  &c.  Co.  v.  Wil-  parties  to  such  agreement  for  breach 

son,  63  Pa.  Super.  Ct.  294 ;  Citizens'  of  their  agreement  therein  to  indorse 

Bank  v.  Norfolk  &c.  R.  Co.,  115  Va.  such  bonds:    Postlethwaite  v.  Minor, 

45,  78  S.  E.  568.  168  Cal.  227,  142  Pac.  55.    A  contract 

« Nothing  in  law  prevents  one  from  guaranty   signed   "la.   Mfg.    Co.,  A, 

becoming  bound  as  surety  in  a  sep-  Updegraff,    Pres.,"    on    its  face  pur- 

arate  instrument  executed  at  a  time  ports  to  be  the  contract  of  the  Iowa 

later  than  the  contract  of  the  princi-  Mfg.    Co. :     Farmers'    Nat.    Bank  v. 

pal:    Westinghouse  Elec.  &  Mfg.  Co.  Hatcher,   176  Iowa  259,   157  N.  W. 

V.  Wilson,  63  Pa.  Super.  Ct.  294.  876.    Where  defendant  wrote  to  the 

'  D.  T.  Williams  Valve  Co.  v.  Am-  president  of  a  corporation  and  agreed 

orous,  19  Ga.  App.  155,  91  S.  E.  240.  to  guarantee  the  debt  of  a  third  party 

8  Lee  V.  Perlberg,  190  111.  App.  13;  which  he  knew  was  due  the  corpora- 
Home  Savings  Bank  v.  Shallenbcr-  tion,  the  guaranty  was  available  to 
ger,  95  Nebr.  593,  146  N.  W.  993 ;  the  corporation :  Martin  v.  Blair  &c. 
H.  S.  Gile  Grocery  Co.  v.  Lachmund,  Co.  (Tex.  Civ.  App.),  187  S.  W.  505. 
75  Ore.  122,  146  Pac.  519.  Under  Where  securities  belonging  to  a  cus- 
Civ.  Code  1910,  §  3546,  after  debt  be-  tomer  of  brokers  were  pledged  by 
comes  due,  guarantor  may  give  writ-  them  to  secure  their  own  debt,  the 
ten  notice,  stating  residence  of  prin-  customer,  though  he  had  authorized 
cipal,  to  collect  from  principal,  and  the  pledge,  was  not  a  surety  for  the 
on  failure  to  begin  action  within  three  debts  of  the  brokers,  for,  in  case  the 
months  guarantor  is  discharged:  security  was  insufficient  to  discharge 
Smith  V.  Morris  Fertilizer  Co.,  18  Ga,  them,  no  personal  liability  attached : 
App.  217,  89  S.  E.  174.  Robinson  v.  Roe,  233  Fed.  936,  147 

C  C.  A,  610. 
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either  a  benefit  to  the  principal  debtor  or  guarantor  or  a  detri- 
ment to  the  guarantee." 

§  3937,     Offer  and  acceptance." — Where  an   instrument 
claimed  to  be  a  guaranty  is  merely  an  offer  to  make  good  the  de- 

11  First  Nat  Bank  v.  Nakdimen,  v.  Lasher,  84  Misc.  S23,  147  N.  Y.  S. 
Ill  Ark.  223,  163  S.  W.  785,  Ann.  641;  National  Watch  Co.  v.  Weiss, 
Cas.  1916A,  968n.  Where  the  guar-  98  Misc.  453,  163  N.  Y.  S.  46;  Clem- 
anty  is  contemporaneous  with  the  ents  v.  Jackson  County  Oil  &c.  Co. 
principal  contract  the  consideration  (Okla.),  161  Pac.  216,  797;  First  Nat 
of  the  latter  is  generally  also  a  suf-  Bank  v.  Hawkins,  7Z  Ore.  186,  144 
^cient  consideration  for  the  guaranty  Pac.  131 ;  Bonner  Oil  Co.  v.  Gaines 
and  no  new  and  distinct  considera-  (Texas),  191  S.  W.  552;  Citizens' 
tion  is  required  in  such  case:  Hyde  Nat  Bank  v.  Abeel  (Tex.  Civ.  App.), 
V.  Sokol,  178  111.  App.  601;  Auto-  160  S.  W.  609;  Bonner  Oil  Co.  v. 
matic  Electric  Co.  v.  Campbell,  197  Gaines  (Tex.  Civ.  App.),  179  S.  W. 
IlL  App.  591;  Marshall  v.  State  686;  Clevenger  v.  Commercial  Guar- 
(Okla.),  158  Pac.  1166;  First  Nat  anty  State  Bank  (Tex.  Civ.  App.), 
Bank  ^.  Hawkins,  7Z  Ore.  186,  144  183'  S.  W.  65 ;  Noyes  v.  Adams,  76 
Pac.  131.  See  generally  as  to  what  Wash.  412,  136  Pac.  696;  Western 
is  sufficient  consideration :  Norvell  v.  Dry  Goods  Co.  v.  Hamilton,  92  Wash. 
Gilreath,  189  Ala.  452,  66  So.  635;  395,  159  Pac.  Z7Z\  Farmers'  State 
First  Nat  Bank  v.  Nakdimen,  111  Bank  v.  Gray,  94  Wash.  431,  162  Pac. 
Ark.  223,  163  S.  W.  785,  Ann.  Cas.  531;  First  State  Bank  v.  Boetcher, 
1916A,  968n;  Reese  v.  W.  T.  Raw-  154  Wis.  444,  143  N.  W.  172;  Inter- 
leigh  Medical  Co.,  115  Ark.  606,  172  national  Text- Book  Co.  v.  Mabbott, 
S.  W.  820;  Crane  Co.  v.  Hempstead,  159  Wis.  423,  150  N.  W.  429.  Exten- 
126  Ark.  587,  191  S.  W.  234;  Ray  v.  sion  of  time  of  payment  of  a  note  is 
Borgfeldt,  169  Cal.  253,  146  Pac.  679;  a  sufficient  consideration  for  a  guar- 
Miller  v.  Dunlap,  28  Cal.  App.  313,  anty  of  payment  thereof :  Greenberg 
153  Pac  309;  Broughton  v.  Jos.  Laz-  v.  Van  Duzee,  124  Minn.  411,  145  N. 
arus  Co.,  13  Ga.  App.  153,  78  S.  E.  W.  124;  J.  R.  Watkins  Medical  Co. 
1Q24;  Foley  v.  Friestedt,  178  111.  App.  v.  HoUoway  (Mo.  App.),  181  S.  W. 
636;  Western  Pine  Lumber  Co.  v.  602;  Home  Savings  Bank  v.  Shallen- 
Nelson,  189  111.  App.  41 ;  Herbert  L.  berger,  95  Nebr.  593,  146  N.  W.  993 ; 
Joseph  &  Co.  V.  Levy,  191  111.  App.  Live  Stock  Nat.  Bank  v.  Bragonier, 
595 ;  Lord  v.  Hahn,  195  111.  App.  356;  98  Nebr.  506,  153  N.  W.  504.  A  con- 
L.  W.  Hubbell  Fertilizer  Co.  v.  Ja-  tract  of  guaranty  must  be  supported 
cobellis,  195  111.  App.  410;  Franco-  by  an  additional  consideration  when 
American  Hygienic  Co.  v.  Chladek,  it  was  not  made  concurrently  with 
195  111.  App.  443;  Automatic  Electric  the  original  contract:  In  re  Thom- 
Co.  V.  Campbell,  197  111.  App.  591;  son's  Estate,  165  Cal.  290,  131  Pac. 
Valley  Nat.  Bank  v.  Cownie,  164  1045;  Ailes  v.  Miller,  52  Ind.  App. 
Iowa  421,  145  N.  W.  904 ;  Harman  v.  280,  IOC  N.  E.  475 ;  Voska  v.  Ruland, 
Hartman  (Iowa),  160  N.  W.  295;  172  App.  Div.  616,  158  N.  Y.  S.  780; 
West  V.  King:,  163  Ky.  561,  174  S.  W.  First  Nat  Bank  v.  Hawkins,  7Z  Ore. 
11 ;  Succession  of  Scullin,  134  La.  186,  144  Pac.  131.  The  signing  of  a 
153,  63  So.  858;  Union  Trust  Co.  v.  note  as  surety,  after  it  was  executed 
Knabe,  122  Md.  584,  89  Atl.  1106;  and  delivered  and  after  acceptance 
Union  Trust  Co.  v.  Schlens,  122  Md.  thereof,  and  after  the  consideration 
584,  89  AtL  1116;  Gate  City  Nat  Bank  had  passed  without  any  agreement 
V.  Elliott  (Mo.),  181  S.  W.  25;  Jacobs  for  such  signing,  is  without  considera- 
v.  Bernstein,  156  App.  Div.  263,  141  tion:  Bank  of  Carrollton  v.  Latting, 
N.  Y.  S.  287 ;  Catskill  Nat.  Bank  v.  y?  Okla.  8,  130  Pac.  144. 
Lasher,  165  App.  Div.  548,  151  N.  Y.  12  a  letter  by  defendant  to  a  bank 
S.  191 ;  J.  P.  Duffy  Co.  V.  Todebush,  which  read :  "Please  honor  M's  drafts 
139  N.  Y.  S.  112;  Catskill  Nat  Bank  on  us  for  $1.25  per  crate  to  extent  of 
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§   3938]  CONTRACTS  [1    Supp. 


fault  of  another,  an  acceptance  is  necessary  within  a  reasonable 
time  to  constitute  a  valid  guaranty." 

§  3938.     Fraud,  duress  and  undue  influence.^^ 

§  3939.     Incomplete  instrument. — One  who  signs  a  bond 
as  surety  on  condition  that  it  shall  be  signed  by  another  before 

delivery,  is  not  bound  where  it  is  delivered  without  such  addi- 

six  cars  of  peaches.    We  shall  pro-  Atl.  453 ;  Siegel  v.  Baily,  252  Pa.  231, 

tect  same  at  this  end"  was  held  an  97  Atl.  401;   International  Text-Book 

absolute  guaranty  of  advances  made  Co.  v.  Mabbott,  159  Wis.  423,  150  N. 

by  the  bank  to  him,  so  that  no  ac-  W.  429. 

ceptance  was  necessary  to  make  de-  i^^gn^ussen  v.    Post    Printing   &c 

fendant  liable,  where  the  bank  hon-  Co.,    26    Colo.    App.    416,    143    Pac 

ored    drafts    relying    on    the    letter:  396;    Black    v.    Grabow,    216    Mass. 

American  Nat.  Bank  v.  Pillman,  176  516,  104  N.  E.  346,  52  L.  R.  A.  (N. 

Mo.  App.  430,  158  S.  W.  433.   Where  S.)  569;  American  Nat.  Bank  v.  Pill- 

a  guarantor  with  full  knowledge  of  man,  176  Mo.  App.  430,  158  S.*W.  433. 

the   extent  of   his   obligation   agrees  A    guaranty    of    performance    by    a 

without  qualification  to  pay  the  obli-  third  person  of  a  contract  which  was 

gation  assumed,  notice  of  acceptance  not  in  existence,  held  conditional,  and 

by  the  other  party  is  not  necessary:  notice  of  acceptance  is  necessary  to 

American  Nat.  Bank  v.  Pillman,  176  bind    guarantor:    Phillips-Boyd  Pub. 

Mo.  App.  430,  158  S.  W.  433.     See  Co.  v.  McKinnon,   197  Ala.  443,  73 

also    Danner    v.    Walker-Smith    Co.  So.    43;     Northern    Nat.    Bank    v. 

(Tex.   Civ.   App.),    154   S.   W.   295.  Douglas,   135  Minn.  81,   160  N.  W. 

Guaranty    contained   in   a    letter   on  193;    Linro   Medicine   Co.  v.   Moon, 

which  seller  of  goods  relied  was  held  190  Mo.  App.  366,  177  S.  W.  322.    It 

not  to  be   rejected  by  requesting  a  is  not  necessary  that  notice  of  accept- 

formal  guaranty  which  was  not  given :  ance  of   an  offer  of  a  guaranty  be 

Phillips-Boyd  Pub.  Co.  v.  McKinnon  formal:    Kleman  v.  Anheuser-Busch 

197  Ala.  443,  73  So.  43;  Wheeler  v.  Brewing  Assn.,  237  Fed.  993,  150  C. 

Krohn,  9  Ala.  App.  409,.  64  So.  179;  C.  A.  643.    If  a  guarantor  expressly 

Falls  City  Const.  Co.  v.   Boardman,  or  impliedly  intimates  the  manner  of 

111  Ark.  415,  163  S.  W.  1134;  Reese  acceptance  of  his  proffered  guaranty, 

v.  W.  T.  Rawleigh  Medical  Co.,  115  the  other  person  need  only  follow  the 

Ark.  606,   172   S.   W.  820 ;   York  v.  method  indicated :   Phillips-Boyd  Pub. 

Powell,  125  Ark.  597,  187  S.  W.  628;  Co.  v.  McKinnon,  197  Ala,  443,  73  So. 

Asmussen  v.  Post  Printing  &c.  Co.,  43.    Performance  of  the  condition  is 

26    Colo.    App.    416,    143    Pac.    396;  all'  that  is  necessary  if  the  person  of- 

Holmes  v.  Schwab,  141  Ga.  44,  80  S.  fering  the  guaranty  intimates  that  ac- 

E.  313 ;  Valley  Nat.  Bank  v.  Cownie,  tion  upon  the  proposal,  without  other 

164  Iowa  421,  145  N.  W.  904;  F.  W.  acceptance     is     sufficient:      PhilUps- 

Heitmann  Co.  v.  Kansas  City  South-  Boyd  Pub.  Co.  v.  McKinnon,  197  Ala. 

ern  R.  Co.,  136  La.  825,  67  So.  895 ;  443,  73  So.  43. 

Stauffer  v.  Koch,  225  Mass.  525,  114  i*  [Main  section  quoted  in  B.  F. 
N.  E.  750;  State  Nat.  Bank  v.  Wer-  Watkins  Medical  Co.  v.  Coombes 
nicke,  185  Mich.  281,  151  N.  W.  (Okla.),  166  Pac.  1072,  1073.] 
1033 ;  National  City  Bank  v.  Zimmer  For  cases  in  which  fraudulent  mis- 
Vacuum  Renovator  Co.,  132  Minn,  representations  and  the  like  were  held 
211,  156  N.  W.  265;  Linro  Medicine  to  release  the  surety  or  guarantor, 
Co.  v.  Moon,  190  Mo.  App.  366.  177  see:  Whitcomb  v.  Shultz,  223  Fed. 
S.  W.  322;  American  Woolen  Co.  v.  268,  138  C.  C.  A.  510;  Equitable 
Moskowitz,  159  App.  Div.  382,  144  N.  Surety  Co.  v.  Board  of  Comrs.  Dist 
Y.  S.  532;  Oklahoma  City  Nat  Bank  No.  1,  231  Fed.  33,  145  C.  C.  A.  221; 
V.  Ezzard  (Okla.),  159  Pac.  267;  Stone  v.  Goldberg,  6  Ala.  App.  249. 
State  Bank  v.  King,  244  Pa.  29,  90  60  So.  744;  W.  T.  Rawleigh  Medical 
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tional  signature,  if  the  obligee  had  actual  or  implied  notice  of 
such  condition.^* 

Co.  V.  Wilson,  7  Ala.  App.  242,  60  So.  taction,  he  will  be  discharged  to  the 

1001 ;  American  Nat  Bank  v.  Don*  extent  of  his  loss  occasioned  thereby : 

nellan,  170  Cal.  9,  148  Pac.  188,  Ann.  Johnson  v.  Longley,  142  Ga.  814.  83 

Cas.  1917C,  744n ;  First  Nat  Bank  v.  S.  E.  952. 

Clark's  Estate,  59  Colo.  455,  149  Pac.  "  Husak  v.  Clifford,  179  Ind.  173, 

612 ;  Shores-Mueller  Co.  v.  Knox,  160  100  N.  E.  466 ;  Williams  v.  Hitchcock, 

Iowa  340,  141  N.  W.  948;  Selma  Sav-  86  Wash.  536,   150  Pac  1143.     One 

ings  Bank  v.  Harlan,  167  Iowa  673»  who  signs  an  obligation  as  surety,  on 

149  N.  W.  882;  Bank  of  Neel3rville  v.  condition  that  another  shall  also  sign 

Lee,  182  Mo.  App.  185,  168  S.  W.  796;  it,  is  not  bound  when  the  signature 

Damon  v.  Empire  State  Surety  Co.,  of  the  other  is  not  secured,  if  the 

161  App.  Div.  875,  146  N.  Y.  S.  996;  obligee  has  notice  of  the  condition, 

Kerbow   v.    Wooldridge    (Tex.    Civ.  but,  where  the  obligee  has  no  knowl- 

App.),  184  S,  W.  746.    For  cases  in  edge  of  the  condition,  the  surety  is 

which  surety  was  not  released,  see:  bound:  Wharton  v.  Fidelity  Mutual 

Agnew  V.  Mathieson,  26  Colo.  App.  Life  Ins.  Co.  (Tex.  Civ.  App.),  156 

59,  140  Pac  484 ;  Broughton  v.  Jos.  S.  W.  539.    Under  the  Alabama  Code 

Lazarus  Co.,  13  Ga.  App.  153,  78  S.  1907,  §  1505,  sureties  on  a  garni sh- 

£.   1024;    Merchants'   Nat   Bank  v.  ment  bond  were  held  liable  notwith- 

Cressey,  164  Iowa  721,  146  N.  W.  761 ;  standing  the  principal  wrongfully  de- 

Rohrman  v.  Bonser,  157  Ky.  397,  163  livered  the  bond  without  executing  it 

S.  W.  193;    Saginaw  Medicine  Co.  v.  himself  as  agreed:  Hannis  Distilling 

Batey,  179  Mich.  651,  146  N.  W.  329;  Co.  v.  Lanning,  191  Ala.  280,  68  So. 

Peerless  Casualty  Co.  v.  Howard,  Tl  137.    But  sureties  signing  a  note  on 

N.  H.  355,  92  Atl.   165;  Damon  v.  condition  that  others  shall  sign  it  as 

Empire  State  Surety  Co.,   161  App.  sureties   before   being   delivered   are 

Dry.  875,  146  N.  Y.  S.  996;  Potts  v.  not    liable    as    between    the    parties 

First  State  Bank   (Okla.),  151  Pac  where   it  is   delivered   without   such 

859;  Cimini  v.  Zambarano,  36  R.  I.  signatures    unless   they,  estop    them- 

122,  89  Atl.  295 ;  First  Nat  Bank  v.  selves :  Stone  v.  Goldberg,  6  Ala,  App. 

Hix    (Tex.   Civ.   App.),    164   S.  W.  249,  60  So.  744.    It  was  held  in  Rohr- 

1035;     Wait  v.  Homestead  Building  man  v.  Bonser,  157  Ky.  397,  163  S. 

Assn.,  76  W.  Va.  431,  85  S.  E.  637.  W.  193,  that  the  payee's   failure  to 

Sureties  will  not  as  a  matter  of  law  obtain   the   additional   surety   agreed 

be  discharged  from  liability  on  a  sec-  upon  will  not  impair  the  obligation 

end  contract  because  the  creditor  did  of  the  defendants,  but  will  give  them 

not  inform  them  when  they  executed  a   counterclaim    for   damages    where 

second    contract   of    suretyship    that  the  defendants  signed  the  note  of  a 

principal  was  in  default  on  a  prior  third  person  as  surety,  and  delivered 

contract  for  which  they  were  already  it  to  the  payee  under  an  agreement 

bound :   Southwestern  Co.  v.  Wynne-  that  the  payee  should  secure  the  sig- 

gar,  111  Miss.  412,  71  So.  IZl,  Where  nature   of   another   party.     See   also 

it  did  not  amount  to  an  evasion  or  Ex  parte  Goldberg  &  Lewis,  191  Ala. 

concealment,  the  failure  of  a  creditor  356,  67  So.  839;  Peal  v.  Cairo  Nat. 

to  disclose  facts  to  a  guarantor  is  not  Bank,  166  Ky.  156,   179  S.    W.    10; 

a  fraud:    State  Nat  Bank  v.  Wer-  Wharton  v.   Fidelity  Mut  Life  Ins. 

nicke,  185  Mich.  281,  151  N.  W.  1033.  Co.  (Tex.  Civ.  App.),  156  S.  W.  539. 

Unless  the  creditor  was  a  privy  to  the  It  has  been  held  in  Indiana  that  the 

fraud,  the  fact  that  the  principal  prac-  facts    warranted    a    finding    that     a 

ticed    fraud    upon   the    sureties   and  surety    bond    was    delivered    to    the 

thereby  induced  them  to  sign  is  not  obligee  by  the  surety  with  the  inten- 

a  defense :  Shepard  Land  Co.  v.  Ban-  tion  to  be  bound  thereby,  though  it 

igan,  36  R.  I.  1,  87  Atl.  531.  Where  a  was  not  signed  by  the  principal,  and 

surety  is  induced  by  a  void  agreement  though  it  contained  a  provision  that 

made  bv  the  holder  of  a  note  to  re-  it  should  not  be  construed  as  entered 

lease  or  forego  any  means  of  pro-  into  or  delivered  until  signed  by  the 
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§  3940.  Agency  in  establishing  relation. — It  is  held  that 
where  one  signs  a  certiorari  bond  as  attorney  in  fact  for  a  surety 
the  power  of  attorney  must  accompany  the  bond." 

§  3941.  Construction  of  the  contract. — It  is  said  that  a 
guaranty  should  be  given  a  liberal,  fair,  and  reasonable  interpre- 
tation in  furtherance  of  its  object."  But,  while  both  a  guaranty 
and  a  contract  of  suretyship  should  be  reasonably  construed,  the 
construction  should  be  strict  in  favor  of  the  surety  or  guarantor 
so  as  not  to  enlarge  and  extend  his  liability  by  implication.^®  This 
rule  of  strictissimi  juris  has,  however,  no  application  to  paid  or 
compensated  sureties  or  companies  engaged  in  such  business  for 
hire;  and,  as  a  rule,  bonds  and  the  like,  at  least  when  prepared 
by  them,  should  be  construed  most  strongly  against  rather  than 

principal:    American    Surety   Co.   v.  755;   Southern   Real   Estate  &c  Co. 

Pangburn,   182   Ind.   116,   105   N.   E.  v.   Bankers'   Surety  Co.    (Mo.),  IW 

769.  S.  W.  1030;  Fiester  v.  Drozda,  171 

^®  Seaboard  Air  Line  R.  v.  Rosen-  Mo.  App.  604,  154  S.  W.  441 ;  Schultz 

busch,  12  Ga.  App.  154,  76  S.  E.  1041.  v.  Wise,  93  Nebr.  718,  141  N.  W.  813; 

"  Glaser  v.  United  States,  224  Fed.  In  re  Quimby's  Estate,  84  N.  J.  Eq. 

84,  139  C.  C.  A.  566w    See  also  Ley-  1,  92  Atl.  56;  Hamilton  Trust  Co.  v. 

enson  v.  Lindenbaum,  94  Misc.  309,  Shevlin,   156  App.   Div.  307,  141  K. 

158  N.  Y.  S.  355;  J.  P.  Duffy  Co.  v.  Y.   S.  232;   National  Surety  Co.  v. 

Todebush,  157  App.  Div.  688,  142  N.  Seaich,  171  App.  Div.  414,  157  N.  Y. 

Y.  S.  790 ;  Taylor  v.  First  State  Bank  S.  422 ;  Knit  Goods  Exchange  v.  Hal- 

(Tex.  Civ.  App.),  178  S.  W.  35;  Ex-  pern,  81  Misc.  218,  142  N.  Y.  S.  566; 

change    Nat.    Bank   v.    Pantages,    74  Mutual  Life  Ins.  Co.  v.  United  States 

Wash.  481,  133  Pac.  1025,  46  L.  R.  Hotel  Co.,  82  Misc.  632,  144  N.  Y.  S. 

A.  (N.  S.)  484n;  L.  Schreiber  &  Sons  476;  Bomar  v.  Gahagan   (Tex.  Civ. 

Co.  V.  Miller  Supply  Co.,  11  W.  Va.  App.),   152   S.    W.    689;     Bomar  v. 

236,  87  S.  E.  353.  Wynn  (Tex.  Civ.  App.),  164  S.  W. 

"  United  States  Fidelity  &c  Co.  v.  1038 ;  Waggoner  Banking  Co.  v.  Gray 
French  Mut  Gen.  Society,  212  Fed.  County  State  Bank  (Tex.  Civ.  App.), 
620,  129  C.  C  A.  156;  Postlethwaite  165  S.  W.  922;  General  Bonding  &c 
V.  Minor,  168  (3al.  227,  142  Pac.  55;  Ins.  Co.  v.  Waples  Lumber  Co.  (Tex. 
Wickersham  Co.  v.  Nichols,  22  Cal.  Civ.  App.),  176  S.  W.  651;  Taylor  v. 
App.  731,  136  Pac.  511;  Weinreich  First  State  Bank  (Tex.  Civ.  App.). 
Estate  Co.  v.  A.  J.  Johnston  Co.,  28  178  S.  W.  35;  Simpson  Logging  Co. 
Cal.  App.  144,  151  Pac.  667;  W.  P.  v.  Northwest  Bridge  Co.,  76  Wash. 
Fuller  &  Co.  v.  Alturas  School  Dist,  533,  137  Pac.  127;  Snow  v.  Duxstad, 
28  Cal.  App.  .609,  153  Pac.  743 ;  D.  T.  23  Wyo.  82.  147  Pac.  174.  A  guar- 
Williams  Valve  Co.  v.  Amorous,  19  antor  is  entitled  to  have  the  principal 
Ga.  App.  155,  91  S.  E.  240;  Toledo  contract  strictly  performed:  London 
Bridge  &c.  Co.  v.  Oil  Belt  Traction  v.  Funsch,  188  Mo.  App.  14,  173  S. 
Co.,  173  111.  App.  298;  Brown  v.  Mas-  W.  88.  Where  not  expressly  limited 
sachusetts  Bonding  &c.  Co.,  176  by  the  terms  of  the  guaranty,  liability 
111.  App.  502;  Popper  v.  Spelz,  184  of  guarantor  is  generally  coextensive 
IlL  App.  35;  American  Credit  &c.  Co.  with  that  of  the  principal:  Compagnie 
V.  Witz,  186  111.  App.  184 ;  Merchants'  Generale  de  Fourrures  v.  Simon  Her- 
Nat.  Bank  v.  Cressey,  164  Iowa  721,  zig  &c.  Co.,  89  Misc.  573,  153  N.  Y. 
146  N.  W.  761 ;  Jewel  Tea  Co.  v.  S.  717. 
Shepard,   172  Iowa  480,  154  N.  W. 
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far  them,  and  in  favor  of  the  obligee.^"  Provisions  are  frequently 
found  making  the  liability  of  the  guarantor  depend  upon  some 
condition,  and  a  guaranty  of  the  account  of  a  corporation  pro- 
vided it  was  presented  on  a  certain  day  has  been  construed  as 
expressly  making  such  presentation  on  such  date  a  condition  pre- 
cedent to  liability  of  the  guarantor. ^^  Two  or  more  instruments 
may  sometimes  have  to  be  construed  together  as  constituting  the 
contract^  as,  for  instance,  a  contract  for  sale  of  goods  and  a  guar- 
anty of  pa)rment  executed  as  part  of  the  same  transaction, 
although  on  separate  pieces  of  paper.**  And  contractors'  bonds 
and  the  like  must  be  construed  in  connection  with  the  main  con- 
tract, plans  and  specifications,  to  which  reference  is  usually 
made.'*  Where  there  are  a  nimiber  of  signers  of  a  contract  of 

1"  Gilmore  &c  R.  Co.  v.  United  Guaranty  &c.  Co.,  192  Mo.  App.  561, 
States  Fidelity  &c.  Co.,  208  Fed.  277,  183  S.  W.  694 ;  State  Agricultural  &c 
125  C.  C.  A.  477;  Justice  v.  Empire  Soc.  v.  Taylor,  104  S.  Car.  167,  88  S. 
State  Surety  Co.,  209  Fed.  105;  To-  E.  372;  Green  v.  United  States  Fi- 
peka  V.  Federal  Union  Surety  Co.,  213  delity  &c  Co.,  135  Tenn.  117,  185  S. 
Fed  958,  130  C.  C.  A.  364;  United  W.  726;  Blyth-Fargo  Co.  v.  Free,  46 
States  V.  Bayly,  39  App.  D.  C.  105;  Utah  233,  148  Pac.  427;  Northern 
Federal  Union  Surety  Co.  v.  Mc-  Pac.  R.  Co.  v.  Fidelity  &c.  Co.,  74 
Guire,  111  Ark.  37^,  163  S.  W.  1171 ;  Wash.  543, 134  Pac.  498;  Great  North- 
Equitable  Surety  Co.  v.  Bank  of  Ha-  em  R.  Co.  v.  Fideli^  &c  Co.,  74 
zen,  121  Ark.  630,  181  S.  W.  279,  Wash.  698,  134  Pac.  500;  Costello  v. 
1200;  Empire  State  Surety  Co.  v.  Bridges,  81  Wash.  192,  142  Pac.  687, 
Lindenmeier,  54  Colo.  497,  131  Pac.  L.  R.  A.  1915A,  853. 
437,  Ann.  Cas.  1914C,  1189n;  United  «« Schwab  v.  Bridge,  27  Cal.  App. 
States  Fidelity  &c.  Co.  v.  Poetker,  204,  149  Pac.  603.  And  see  further 
180  Ind.  255,  102  N.  E.  372 ;  American  as  to  conditions :  Sinnige  v.  Oswald, 
Surety  Co.  v.  Pangburn,  182  Ind.  116,  170  CaL  55,  148  Pac.  203;  Lynip  v. 
105  N.  E.  769.  But  see  Matchett  v.  Alturas  School  Dist.,  29  Cal.  App. 
Winona  Assembly  &c  Assn.  (Ind.),  158,  155  Pac.  109;  Wells  v.  Garrison, 
113  N.  E.  1  (where  corporation  is  one  96  Nebr.  301,  147  N.  W.  685 ;  Stagg 
not  for  profit)  ;  Hileman  v.  Fans  v.  Spray  Water  Power  &c.  (To.,  1/1 
(Iowa),  158  N.  W.  597;  Chicago  Lum-  N.  Car.  583,  89  S.  E.  47;  Waggoner 
ber  Co.  v.  Douglas,  89  Kans.  308,  131  Banking  Co.  v.  Gray  County  State 
Pac  563,  44  L.  R.  A.  (N.  S.)  843;  Bank  (Tex.  Civ.  App.),  165  S.  W. 
State  V.  Massachusetts  Bonding  &c.  922. 

Co.,    91    Kans.    74,    136    Pac    905,  "  Fluhart  v.  W.  T.  Rawleigh  Cx)., 

Ann.    Cas.    191SC.    192;  School  Dis-  126  Ark.  307,  190  S.  W.  118;  Catskill 

trict  No.  1  V.  Massachusetts  Bond-  Nat  Bank  v.  Dumary,  206  N.  Y.  550, 

ing  &c.   Co,,  92  Kans.  53,   142   Pac  100  N.  E.  422.    In  construing  a  con- 

10/7,   Ann.  Cas.   1916B,  238n ;   State  tract  of  guaranty,  resort  may  be  had 

V.  National  Surety  Co.,  126  Md.  290,  to    surrounding    circumstances    only 

94  Atl.  916;   American  Fidelity  Co.  when  the  intent  of  the  parties  is  not 

V.  State,  128  Md.  50,  97  Atl.  12 ;  Peo-  clear    from    the    instrument    itself : 

pie  V.  Traves,  188  Mich.  345,  154  N.  Schwab  v.  Bridge,  27  Cal.  App.  204, 

W.  130 ;  Standard  Salt  &c  Co.  v.  Na-  149  Pac  603. 

tional  Surety  Co.,  134  Minn.  121,  158  **  Callan   v.   Empire   State   Surety 

N.  W.  802;    State  v.  Cochrane,  264  Co.,  20  Cal.  App.  483,  129  Pac  978, 

Mo.  581,  175  S.  W.  599 ;  Mercantile  981 ;  State  v.  Heim,  58  Ind.  App.  654, 

Trust  Co.  V.  Donk  (Mo.),  178  S.  W.  108  N.   E.  776 \   International  Text- 

113;  State  v.  Ogden,  187  Mo.  App.  Book  Co.  v.  Martin,  221  Mass.  1,  108 

39,  172  S.  W.  1172;  Barton  v.  Title  N.  E.  469;  Doyle  v.  Faust,  187  Mich. 
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guaranty  the  obligation  is  construed  as  joint  and  several  even 
though  worded  in  the  singular  and  containing  the  phrase,  "I,  the 
undersigned,"  etc."  The  guaranty  of  payment  of  a  note  is  an 
original  and  absolute  promise,  and,  ordinarily,  the  only  way  the 
guarantor  can  be  relieved  of  liability  thereon  is  by  payment  of 
the  note.** 

§  3944.  Commencement  and  duration  of  relation. — A  sur- 
ety, in  general,  is  liable  only  for  a  default  during  the  period 
specified  and  not  for  a  default  on  renewal  of  the  contract,  to 
which  he  did  not  consent,  after  expiration  of  the  original  con- 
tract." 

108,  153  N.  W.  725;  Catskill  Nat  leased  which  were  given  to  secure 
Bank  v.  Dumary,  206  N.  Y.  550,  100  loans  to  individuals  named  as  joint 
N.  £.  422;  Morgan  ton  Mfg.  &c.  Co.  principals  in  the  guaranty  does  not 
V.  Anderson,  165  N.  Car.  285,  81  S.  constitute  a  practical  construction  ex- 
£.  418,  Ann.  Cas.  1916A,  763n.  tending  it  to  individual  loans :  Hamil- 
28  National  Surety  Co.  v.  Seaich,  ton  Trust  Co.  v.  Shevlin,  156  App. 
171  App.  Div.  414,  157  N.  Y.  S.  422.  Div.  307.  141  N.  Y.  S.  232. 
See  also  L.  L.  Satler  Lumber  Co.  v.  **  Chattanooga  Savings  Bank  v. 
Exler,  239  Pa.  135,  86  Atl.  793;  Amer-  Lumby,  185  111.  App.  HI;  Home  Sav- 
ican  Lumber  &  Mfg.  Co.  v.  Exler,  ings  Bank  v.  Shallenberger,  95  Nebr. 
239  Pa.  153,  86  Atl  798  (contract  593,  146  N,  W.  993;  Westchester 
held  several  and  not  joint)  ;  Bradley  Mortgage  Co.  v.  Thomas  6.  Mclntire 
V.  Holleran,  59  Pa.  Super.  Ct  1;  Inc.,  168  App.  Div.  139,  153  N.  Y.  S. 
Adams  Co.  v.  Nesbit,  38  S.  Dak.  6,  437;  Cleveland  v.  First  State  Bank 
159  N.  W.  869.  For  contract  held  in-  (Tex.  Civ.  App.),  176  S.  W.  663. 
divisible,  see:  Wheeler  v.  Krohn,  9  25 United  States  v.  Bayly,  39  App. 
Ala.  App.  409,  64  So.  179.  And  see  D.  C.  105 ;  Wilkesbarre  Realty  Co.  v. 
generally  for  additional  cases  as  to  Powell,  86  Misc.  321,  149  N.  Y.  S. 
construction:  Cobban  v.  Hyde,  212  209;  Challenge  Yearly  Beneficial  Assn. 
Fed.  480;  Lytle  v.  Allison,  22  Cal  v.  Weis,  52  Pa.  Super.  Cl  262;  Piatt 
App.  35,  133  Pac.  999,  1000;  Scovill  v.  Fisher,  59  Pa.  Super.  Ct  114.  Al- 
Mfg.  Co.  v.  Cassidy,  195  III.  App.  though  no  time  is  mentioned  in  a 
448 ;  Farmers*  Savings  Bank  v.  Jame-  bond  for  the  termination  of  liability 
son  (Iowa),  157  N.  W.  460;  Ameri-  thereunder,  a  surety  can  cancel  it 
can  Nat.  Bank  v.  Pillman  XMo.  App.),  upon  reasonable  notice  to  the  prin- 
158  S.  W.  433;  Home  Savings  Bank  cipal:  Vidi  v.  United  Surety  Co.,  155 
V.  Shallenberger,  95  Nebr.  593,  146  App.  Div.  502.  140  N.  Y.  S.  612.  But 
N.  W.  993 ;  Utica  City  "Nat  Bank  v.  it  has  been  held  that  a  surety  for  a 
Gunn,  169  App.  Div.  295,  154  N.  Y.  trustee,  in  the  absence  of  default  of 
S.  705;  United  States  Rubber  Co.  v.  the  latter,  may  not  terminate  his  lia- 
Silverstein,  161  N.  Y.  S.  369;  Bank  bility.  nor  compel  the  trustee  to  ac- 
of  Murphy  v.  Murphy  Furniture  count  before  termination  of  the  trust 
Mfg.  Co.,  169  N.  Car.  380,  85  S.  E.  term:  Lawyers'  Surety  Co.  v.  Ayrault, 
381 ;  Self  v.  Albany  Nat.  Bank  (Tex.  165  App.  Div.  254,  150  N.  Y.  S.  800. 
Civ.  App.),  187  S.  W.  982;  Friedman-  For  construction  of  bond  for  build- 
Shelby  Shoe  Co.  V.  Davidson  (Tex.  ing  an  electric  railway  held  to  cover 
Civ.  App.),  189  S.  W.  1029;  Noyes  result  at  the  end  of  the  three-years' 
V.  Adams,  76  Wash.  412,  136  Pac.  term  of  the  bond,  and  not  progress 
696;  First  State  Bank  v.  Boetcher,  of  the  work  at  any  intermediate  pe- 
154  Wis.  444.  143  N.  W.  172;  John  A.  riod,  see:  People  of  Porto  Rico  v. 
Tolman  &  Co.  v.  Smith,  159  Wis.  Title  Guaranty  &  Surety  Co.,  227'U. 
361,  150  N.  W.  419.  A  guarantor's  S.  382,  57  L.  ed  561,  33  Sup.  Ct  362. 
consent  that  securities  should  be  re- 
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CHAPTER   CXV 

REVOCATION  AND  DISCHARGE 

§  3950.  Discharge  of  surety  by  termination  of  employ- 
ment/— Where  within  the  time  allowed  for  performance  of 
a  contract  by  a  party  thereto  the  adverse  party  makes  perform- 
ance impossible,  the  surety  is  not  hable.* 

§  3952.  Discharge  of  surety  of  a  lease. — ^Where  a  lease  is 
merged  in  the  fee,  the  guarantor  is  not  discharged  as  to  claims 
which  matured  before  the  merger.* 

§  3955.     Discharge  by  death  of  principal.* 

§  3957.     Discharge  by  death  of  guarantor  or  surety. — The 

rule  that  a  continuing  guaranty  is  revoked  as  to  subsequent  ad- 
vances by  notice  of  the  death  of  the  guarantor,  in  the  absence  of 
a  provision  to  the  contrary,  does  not  apply  to  a  debt  for  money 
loaned  prior  to  the  death  of  the  guarantor  and  evidenced  by  a 
note  which  is  renewed  after  such  death.** 

§  3958.  Termination  of  liability  by  notice.* — A  surety  will 
not  be  released  unless  his  notice  to  proceed  against  the  principal 
is  clear  and  explicit  and  amounts  to  a  demand,  and,  where  the 

^  A  surety  is  released  from  liabil-  *  National    Bank   v.    Gilvin    (Tex. 

ity  for  rent  thereafter  accruing  where  Civ.  App.),   152  S.  W.  652. 

an  old  lease  was  surrendered  by  the  ^  Exchange  Nat.  Bank  v.  Hunt,  75 

lessor  and  a  new  lease  executed  for  Wash.  513,  135  Pac.  224. 

the    unexpired    term:      Wilkesbarre  «When   it  is   provided   by  statute 

Realty  Co.  v.  Powell,  86  Misc.  321,  that  the  surety  may  give  the  payee  no- 

149  N.  Y.  S.  209;  People  of  Porto  tice  to  sue  within  a  certain  time,  suit 

Rico  V.  Title  Guaranty  &  Surety  Co.,  must  be  brought  or  the  surety  will  be 

227  U.  S.  382,  57  L.  ed.  561,  33  Sup.  discharged:  Central  Bank  &c.  Co.  v, 

Ct.  362.     It  was  held  in  Manhattan  Hill  (Tex.  Civ.  App.),  160  S.  W.  1099; 

Co.  v.  United  States  Fidelity  &c.  Co.,  Brown  &c.  Lumber  Co.  v.  Steele,  195 

77  Wash.  405,  137  Pac  1003,  that  an  Ala.  211,  70  So.  161;  Armour  Fer- 

overpayment  by  the  owner  to   con-  tilizer  Works  v.  Bond,  139  Ga.  246, 

tractor's  workmen  was  not  a  taking  77  S.  E.  22;   Smith  v.  Morris  Fer- 

over  of  the  work  from  the  contractor  tilizer  Co.,  18  Ga.  App.  217,  89  S.  E. 

by  the  owner  so  as  to  relieve  the  con-  174 ;  Frye  v.  Eisenbiess,  56  Ind.  App. 

tractor's  surety  from  liability  on  the  123,  104  N.  E.  995 ;  National  Bank  v. 

bond.  Lowrey  (Okla.),  157  Pac.  103;  Dav- 

2  Sharon  v.  American  Fidelity  Co.,  idson  v.  McKinley  (Tex.  Civ.  App.), 

172  Mo.  App.  309,  157  S.  W.  972.  152  S,  W.  1142;  Ricketson  v.  Lizotte, 

sKehoe  v.  Backer,   157  App.  Div.  90  Vt  386,  98  Atl.  801.     The  surety 

792,  142  N.  Y.  S.  691.  is  discharged  where  the  payee  fails 
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§  3959]                               CONTRACTS  [1  Supp. 

statute  prescribes  the  notice,  a  substantial  compliance  therewith 
is  essential.* 

§  3959.     Discharge  by  new  obligation." — The  guarantor  is 
not  released  where  the  lessor  enters  into  a  contract  to  sell  to  the 

guarantor  of  the  lessee,  but  fails  to  perfect  his  title.* 

§  3962.     Discharge  by  change  in  obligation  and  principal.^^ 
— Though  a  permit  to  sublet  the  premises  did  not  contain  a  re- 

to  bring  suit  against  the  maker  of  a  principal,  though  requested  to  do  so, 

note,   even   where   the   maker   is   in-  will  not  relieve  a  surety  under  Rev. 

solvent,    after   notice   by   the   surety  Laws    1910,    §    1058,   where   it  is  in 

requesting  that  suit  be  brought :  Cen-  power  of  surety  on  note  to  pursue 

tral  Bank  &c.  Co.  v.  Hill  (Tex.  Civ.  remedy   against   principal:     National 

App.),  160  S.  W.  1099.    A  surety  is  Bank  v.   Lowrey    (Okla.),   157  Pac 

not  discharged  because  of  the  credit-  103. 

or's  failure  to  sue  the  principal  upon  8  Cohen  v.  Hurwitz,  142  N.  Y.  S. 

a  verbal  request  under  Kirby's  Dig.  305. 

§  7921,  relating  to  discharge  of  sure-  »  Ruffin  v.  Lilienthal,  26  CaL  App. 

ties:  Sims  v.  Everett,  113  Ark.  198,  701,  148  Pac.  233. 

168  S.  W.  559,  Ann.  Cas.  1916C,  629n ;  "  A  material  alteration  m  the  orig- 

Johnson  v.  Longley,  142  Ga.  814,  83  inal  contract,  without  the  knowledge 

S.  E.  952 ;  Palmer  v.  Noe,  48  Okla.  and  consent  of  the  guarantor,  relieves 

450,    150   Pac.   462 ;    Miller   v.   State  him   from  the  guaranty :  Little  Rock 

(Okla.),  152  Pac.  409;  National  Bank  Furniture  Co.  v.  Jones  &  Co.,  13  Ga. 

v.    Lowrey    (Okla.),    157    Pac.    103;  App.  502,  79  S.  E.  375;  Hubbard  v. 

Brooks  V.  Stevens  (Tex.  Civ.  App.),  First  State  Bank  (Ind.  App.),  114  N. 

178  S.  W.  30 ;   Naylor  v.  Anderson  E.  642 ;  Johannes  v.  St  Regis  Realty 

(Tex.  Civ.  App.),  178  S.  W.  620.  Fail-  &c.  Co.  (Mo.  App.),  188  S.  W.  1138: 

ure  to  probate  a  claim  against  the  es-  Metropolitan  Trust  Co.  v.  Truax,  154 

tate  prevents  recovery  from  the  es-  App.  Div.  442,  139  N.  Y.  S.  181 ;  Cot- 

tate,    but    it    does    not    discharge   a  tage    Home    Remedy   Co.   v.    Smith 

surety  on   the   claim,   unless    failure  (Okla.).  162  Pac.  185;  Shepard  Land 

to  probate  occurred  after  the  surety  Co.  v.  Banigan,  36  R.  I.  1,  ^  Atl.  531. 

had   demanded   of  the   creditor   that  Contra :  The  old  rule  that  any  change 

the  claim   be  probated:    Johnson  v.  in  a  written  contract,   made  by  the 

Success    Brick    Machinery    Co.,    104  parties  without  the  knowledge  of  the 

Miss.  217,  61  So.  178,  62  So.  4 ;  Kemp  guarantor,  would  release  the  guaran- 

Lumber  Co.  v.  Stanley,  22  N.  Mex.  tor,  has  been  relaxed,  so  as  to  require 

198,  160  Pac.  351.     The  administrator  that  the  change  must  be  a  material 

of  the  estate  of  a  deceased  surety  on  alteration    of   the   original   contract: 

a  note  may  properly  give  notice  to  Exchange    Nat.    Bank    v.    Hunt,    75 

the  holder  to  sue  those  primarily  lia-  Wash.  513,  135  Pac.  224.    Where  les- 

ble:     Hammond    v.    McHargue,    170  sors  accepted  the   lessee's   surrender 

Mo.  App.  497,   156  S.  W.  725;   Na-  of  the  premises  without  bringing  an 

tional   Bank    v.    Gilvin     (Tex.    Civ,  eviction  suit,  there  was  no  change  in 

App.),   152   S.  W.  652.  the  contract  or  rights  of  the  parties 

^  Benge  v.   Eversole,   156  Ky.  131,  so  as  to  release  a  guarantor  of  the 

160  S.  W.  911.    Sureties  on  a  note  se-  rent     under     Civ.     Code,     $»    2819: 

cured  by  chattel  mortgage  were  held  Boschetti  v.  Morton,  23  Cal.  App.  325, 

not   entitled   to   complain   that   fore-  137  Pac.   1085;  Union  Trust  Co.   v. 

closure  was  delayed  or  made  at  an  Knabe,    122   Md.   584,   89   Atl.   1106; 

inopportune    time,    without    showing  Union  Trust  Co.  v.  Schlens,  122  Md. 

that  the  delay  was  due  to  want  of  584,  89  Atl.  1116.    An  oral  agreement 

good    faith :     Moorchead   v.    Daniels  between  the  lessor  and  lessee,  chang- 

(Okla.),  153  Pac.  623.    Mere  neglect  ing  the  date  when  rent  should  begin 
of  the  creditor  to  proceed  against  the 
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5   Ell.    Cont.]  REVOCATION   AND   DISCHARGE  [§    3964 

Junction  which  was  contained  in  the  original  lease  which  author- 
ized subletting,  the  guarantor  was  not  discharged.** 

§  3963.  Discharge  by  change  in  duties  of  office  or  employ- 
ment."— It  seems  that  when  an  officer  of  a  corporation,  be- 
ing under  bond,  is  required  to  perform  other  duties  than  those 
covered  by  the  bond,  that  the  surety  will  not  be  discharged  if  the 
new  and  additional  duties  do  not  hinder  faithful  performance  of 
his  original  duties. 

§  3964.  Discharge  by  change  in  provisions  of  contract. 
— ^The  departure  from  the  contract  must  be  shown  to  be  a  mate- 
under  the  lease,  did  not  alter  the  135  C  C.  A.  488;  Baglin  v.  Southern 
lease,  and  therefore  did  not  discharge  Surety  Co.,  41  App.  D.  C.  530 ;  Ala- 
the  guarantor:  Laskey  v.  Bew»  22  bama  Fidelity  &c.  Co.  v.  Alabama 
Gal.  App.  393,  134  Pac  358.  It  is  Fuel  &c  Co.,  190  Ala.  397,  dl  So.  318 ; 
held  that  a  guaranty  in  favor  of  a  Bright  v.  Mack  (Ala.),  72  So.  433; 
county  to  secure  deposits  in  a  part-  Hinton  v.  Stanton,  112  Ark.  207,  165 
nership  bank  applies  only  to  the  par-  S.  W.  299;  Coddington  v.  Brown,  123 
ticular  firm,  and  not  to  survive  Ark.  486,  185  S.  W.  809;  Dunne  Inv. 
changes  in  its  personnel:  Richards  Co.  v.  Empire  State  Surety  Co.,  27 
v.  Steuben  County,  155  N.  Y.  S.  571.  Cal.  App.  208,  150  Pac.  411;  Laskey 
A  surety  upon  the  bond  of  a  building  v.  Bew,  22  Cal.  App.  393,  134  Pac. 
contractor  is  not  discharged  because  358 ;  Henne  v.  Summers,  23  Cal.  App. 
of  alterations  in  the  building,  where  763,  139  Pac  907;  Watterson  v. 
it  consented  to  the  alterations  which  Owens  River  Canal  Co.,  25  Cal.  App. 
were  done  upon  the  written  order  of  247,  143  Pac.  90;  Alexander  v.  Bos- 
the  architect  and  for  which  the  owner  worth,  26  Cal.  App.  589,  147  Pac.  607 ; 
was  liable;  the  fact  of  unauthorized  Little  Rock  Furniture  Co.  v.  Jones  & 
alterations  and  additions  not  affecting  Co.,  13  Ga.  App..  502,  79  S.  E.  375 ; 
its  liability:  Wiley  v.  Hart,  74  Wash.  Blackburn  v.  Morel,  13  Ga.  App.  516, 
142,  132  Pac.  1015;  Johannes  v.  St  79  S.  E.  492;  Evatt  v.  Dulaney.  51 
Regis  Realty  &c  Co.  (Mo.  App.),  Okla.  81,  151  Pac.  607;  Shepard  Land 
188  S.  W.  1138;  Comey  v.  United  Co.  v.  Banigan,  36  R.  I.  1,  87  Atl.  531 : 
Surety  Co.,  217  N.  Y.  268,  111  N.  E.  Thomas  Drug  Store  v.  National 
832;  Christensen  v.  Hamilton  Realty  Surety  Co.,  104  S.  Car.  190.  88  S.  E. 
Co.,  42  Utah  70,  129  Pac.  412.  442 ;  M.  Rumely  Co.  v.  Anderson.  35 

"  Sagal  V.  Mann,  89  Conn.  576,  95  S.     Dak.     114,     150     N.     W.     939; 

Atl.  6;  Federal  Sign  System  v.  Ber-  Christensen  v.  Hamilton  Realty  Co.. 

ger,  149  N.  Y.  S.  936.  42  Utah  70,   129   Pac.   412.    But,   in 

^2  When    a   secured   contract   con-  an  action  against  one  guarantor  on  a 

tains  a  provision  requiring  an  agent  guaranty  governed  by  the  laws  of  II- 

to  make  monthly  statements  and  pay-  linois,    it    was    no    defense    that   the 

ments  it  is  held  to  be  a  material  pro-  names  of  two  other  guarantors  were 

vision,  a  change  of  which  would  affect  added  after  defendant  had  signed  it. 

the  obligation  of  the  surety :  Alabama  and  though  this  was  done  without  his 

Fidelity  &c.  Co.  v.  Alabama  Fuel  &c.  knowledge  or  consent:  State  Bank  v. 

Co.,  190  Ala.  397,  67  So.  318 ;  Jewel  King,  244  Pa.  29,  90  Atl.  453.     For 

Tea  Co.  v.   Shepard,   172  Iowa  480,  decisions  in  particular  instances,  see : 

154  N.  W.  755.  Bankers'  Surety  Co.  v.  Elkhorn  River 

"  Marshall  v.  Brainerd,  253  Pa.  35,  Drainage  Dist,  214  Fed.  342,  130  C. 

97  Atl.  1057.  C  A.  650;  Chicago  v.  Agnew,  264  III. 

"  Pittsburg-Buffalo  Co.    v.    Amer-  288,  106  N.  E.  252 ;  Mudd  v.  Shroader. 

ican    Fidelity    Co.,    219    Fed.    818,  152  Ky.  696,  154  S.  W.  21;   United 
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rial  variance  before  a  paid  surety  company  can  be  relieved  from 
its  obligation  of  suretyship." 

§  3965.     Discharge  by  change  in  building  contracts.^^— 

The  rule  is  said  to  be  that  where  there  is  doubt  as  to  whether 

States  Fidelity  &c.  Co.  v.  Travelers*  is  discharged  when  a  material  change 
Ins.  Mach.  Co.,  167  Ky.  382,  180  S.  is  made  in  a  building  contract  as  to 
W.  815 ;  Shreveport  v.  United  States  pasonents  thereunder,  made  after  sign- 
Fidelity  &c,  Co.,  131  La.  933,  60  So.  ing  the  contract  and  giving  bond  for 
621 ;  Meyer  v.  Bichow,  133  La.  975,  performance :  American  Metal  Ceil- 
63  So.  487;  DuflFy  v.  Buena  Vista  Ice  ing  Co.  v.  New  Hyde  Park  Fire  Dist, 
Co.,  122  Md.  275,  90  AtL  53;  Hiller  91  Misc.  236,  154  N.  Y.  S.  661;  Evatt 
V.  Daman,  183  Mo.  App.  315,  166  S.  v.  Dulaney,  51  Okla.  81,  151  Pac.  607. 
W.  869;  Leiter  v.  Dwyer  Plumbing  There  was  a  material  change  in  the 
&c.  Co.,  66  Ore.  474,   133  Pac.   1180.  contract     and     the     subcontractor's 

Injustice  V.  Empire  State  Surety  surety  was  relieved  from  obligation 
Co.,  209  Fed.  105 ;  American  Bond-  where  a  subcontract  provided  for  pay- 
ing Co.  V.  United  States,  233  Fed.  ments  to  the  subcontractor  of  85  per 
364,  147  C.  C.  A.  300 ;  Doyle  v.  Faust,  cent  of  estimates,  but  the  contractor 
187  Mich.  108,  153  N.  W.  725;  Butz  agreed  to  make  advancements  for 
v.  United  States  Metal  Products  Co.,  necessary  materials  and  labor,  which 
255  Pa.  53,  99  Atl.  169.  exceeded    the    contract-price:     Mc- 

1^  The  surety  was  not  discharged  Knight  v.  Lange  Mfg.  Co.  (Tex.  Civ. 
in  the  absence  of  evidence  showing  App.),  155  S.  W.  977;  Justice  v.  Eni- 
that  his  liability  was  increased  when  pire  State  Surety  Co.,  209  Fed.  105. 
a  stipulation  in  a  building  contract  Though  slight  changes  were  made  in 
permitted  alterations:  Dunne  Inv.  the  plans  of  a  building  without  the 
Co.  V.  Empire  State  Surety  Co.,  27  consent  of  the  sureties,  which  did 
Cal.  App.  208,  150  Pac.  405;  Equita*  not  increase  the  cost  of  construction, 
ble  Surety  Co.  v.  Connors,  27  Colo,  the  sureties  were  not  released  thereby : 
App.  213,  147  Pac  438;  Doyle  v.  Hinton  v.  Stanton,  112  Ark.  207,  165 
Faust,  187  Mich.  108,  153  N.  W.  725 ;  S.  W.  299 ;  Crudup  v.  Oklahoma  Port- 
Lackland  V.  Renshaw,  256  Mo.  133,  land  Cement  Co.  (Okla.),  156  Pac. 
165  S.  W.  314 ;  Burt  County  v.  Lewis,  899 ;  Da  Moth  v.  Hillsboro  Independ- 
93  Ncbr.  690,  141  N.  W.  1032;  Cort-  ent  School  District  (Tex.  Civ.  App.). 
right  Metal  Roofing  Co.  v.  Merten,  186  S.  W.  437.  For  decisions  in  par- 
95  Nebr.  164,  145  N.  W.  261;  Farley  ticular  cases  as  to  whether  or  not 
&c.  Mfg.  Co.  V.  Merten,  95  Nebr.  171,  changes  were  material,  see :  United 
145  N.  W.  263;  Nebraska  Material  States  v.  United  States  Fidelity  &c 
Co.  V.  Merten,  95  Nebr.  172,  145  N.  Co.,  236  U.  S.  512,  59  L.  ed.  696,  35 
W.  264 ;  Johnson  v.  Merten,  95  Nebr.  Sup.  Ct  298 ;  Equitable  Surety  Co.  v. 
174,  145  N.  W.  264;  Heldenfels  v.  United  States,  42  App.  D.  C  374,  380 ; 
School  Trustees  of  School  DisL  No.  Howison  v.  United  States,  42  App.  D. 
7  (Tex.  Civ.  App.),  182  S.  W.  386;  C.  379;  Southwestern  Surety  Ins.  Co. 
Da  Moth  V.  Hillsboro  Independent  v.  Terry,  122  Ark.  522,  184  S.  W.  54: 
School  Dist.  (Tex.  Civ.  App.),  186  Ft.  Dodge  &c  R.  Co.  v.  Bums,  177 
S.  W.  437.  Whether  or  not  the  al-  Iowa  51,  158  N.  W.  582;  School  Dist 
terations  worked  mischief  to  him,  the  No.  3  v.  De  Lano,  96  Kans.  499,  152 
surety  is  discharged  where  there  is  Pac.  668;  Neuwirth  v.  Moydell  188 
a  change  in  the  contract  for  the  per-  Mo.  App.  467,  174  S.  W.  206;  Mar>»- 
formance  of  which  a  bond  is  given:  land  Casualty  Co.  v.  Wellston,  47 
Foe  V.  Cameron,  130  Minn.  15,  153  Okla.  417,  148  Pac.  691.  National 
N.  W.  129;  Neuwirth  v.  Moydell,  188  Surety  Co.  v.  Haley  (Okla.),  159  Pac 
Mo.  App.  467,  174  S.  W.  206;  Amer-  292;  General  Bonding  &c.  Ins.  Co,  v. 
ican  Bonding  Co.  v.  Kelly,  172  App.  Beckville  Independent  School  Dist 
Div.  437,  158  N.  Y,  S.  812.   The  surety  (Tex.  Civ.  App.),  156  S.  W.  1161. 
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changes  in  specifications  were  such  as  were  permitted  by  the  con- 
tract, it  must  be  resolved  against  the*  contractor's  surety/^ 

§  3966.  Discharge  by  alteration  of  instrument." — It  was 
held  in  a  recent  case  that  a  surety  can  not  defeat  recovery  where  a 
contract  for  the  performance  of  which  a  bond  was  given,  was 
changed  before  the  bond  was  signed  and  the  surety  received  the 
premium  after  its  principal's  default  with  notice." 

§  3967.  Discharge  by  change  in  parties  to  obligation  se- 
cured.*®— Sureties  are  released  by  the  addition  of  another 

^7  Doyle  V.  Faust,  187  Mich.  108, 153  charged  from  liability  because  of  tna- 

N.  W.  725.  terial  modifications:    Wharton  v.  Fi- 

i*Any  material  change  in  a  build-  delity  Mut  Life  Ins.  Co.  (Tex.  Civ. 

ing   contract   releases    nonconsenting  App.),   156  S.  W.  539,     Unless  the 

sureties  upon  the  contractor's  bond,  payee  acted  under  the  agreement  after 

regardless  of  any  question  of  tlie  dam-  learning  that  the  sureties  refused  to 

age  done  by  the  alteration:    Bright  assent  thereto,  where  a  maker  falsely 

V.  Mack  (Ala.),  T2»  So.  433;  Snod-  represented    to    the    payee    that    the 

grass  V.  Shader,  113  Ark.  429,  168  S.  sureties  had  agreed  to  an  alteration 

W.  567;  Chicago  v.  Agnew,  182  111.  of   the  note  by  raising  the  interest 

App.  499;   Pond  Creek  Coal  Co.  v.  rate  in  consideration  of  extensiou  of 

Citizens'  Trust  &cXo.,  170  Ky.  601,  time,  the  sureties  were  not  discharged : 

186  S.  W.  494;  Lyons  v.  Kitchell,  18  Waugh  v.  Cook,  113  Ark.  127,  167  S. 

N.  Mex.  82,  134  Pac.  213,  Ann.  Cas.  W.  103.     None  of  the  sureties  were 

1915C,  671n;  Allen  Iron  &c.  Co.  v.  liable    to    an    amount    beyond    the 

Provident  Iron  &c.  Co.,  63  Pa.  Super,  amount  originally  fixed,  despite  Code 

Ct  459;  Shepard  Land  Co.  v.  Bani-  1917,  §  742,  held,  where,  after  procur- 

gan,  36  R.  I.  1,  87  Atl.  531;  Ayer  v.  ing  signatures  to  a  supersedeas  bond, 

Hughes,  97  S.  Car.  255,  81  S.  £.  510;  the  principal  raised  the  amount  and 

General  Bonding  &c.  Ins.  Co.  v.  Beck-  then  procured  another  signature :  Par- 

ville  Independent  School  Dist.  (Tex.  sons-May-Oberschmidt   Co.   v.   Furr, 

Civ.  App.),  156  S.  W.  1161;  Kelsay  110  Miss.  795,  70  So.  895. 

Lumber   Co.  v.    Rotsky    (Tex.   Civ.  i®  State  Agricultural    &c.    Soc.    v. 

App.),  178  S.  W.  837;  General  Bond-  Taylor,  104  S.  Car.  167,  88  S.  E.  Zll. 

ing  &C.  Ins.  Co.  v.  McCurdy   (Tex.  ^o  ^  contract  being  unassignable  by 

Civ.  App.),  183  S.  W.  796;  Kerbow  one  of  the  parties  without  the  consent 

v.  Wooldridge  (Tex,  Civ.  App.),  184  of  the  other,  consent  of  his  sureties 

S.  W.  746.    A  surety  is  bound,  where,  thereon  is  necessary  to  e^blishment 

with  full  knowledge  of  the  facts,  he  of  privity  between  the  assignee  and 

approves   the   alteration   of   a   note:  them    in    virtue    of    such   contract: 

Gray  v.  Williams  (Vt.),  99  Atl.  735.  Standard  Sewing  Mach.  Co.  v.  Smith 

The  surety  whose  name  was  erased  51  Mont.  245,  152  Pac.  38.  So  a  surety 

was  not  relieved  where  a  constable,  for  a  copartnership  can  not  be  held 

after  receiving  a  claim  bond,  erased  upon   his   obligation   for   debts   con- 

the    name    of  ^  one    of    the    sureties  tracted  after  a  change  in  the  personnel 

thereon,  and  substituted  another,  such  of  the  firm :    Richardson  v.  Steuben 

act  being  mere  spoliation  by  a  stran-  County,  174  App.  Div.  491,  160  N.  Y. 

ger  to  the  bond:  Bullard  v.  Norton,  S.  445;  Richards  v.  Steuben  County, 

107  Tex.  571,  182  S.  W.  668;  Sumner  155  N.  Y.  S.  571.    But  where  a  con- 

v.  Swink    (Tex.  Civ.  App.),   163   S.  tract  of  suretyship  having  a  partner- 

W.  355.    Where  a  bond  binds  surety  ship  as  principal  so  specifically  pro- 

to  all  changes  and  modifications  made  vides,  it  is  a  continuing  guaranty,  sur- 

in  the  contract  between  the  obligor  viving  changes  in  its  principal's  firm : 

and  obligee,   the  surety  is  not  dis-  Richardson  v.   Steuben   County,   174 
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name  to  the  contract  only  where  the  name  is  added  after  exe- 
cution and  delivery  of  the  bond  and  its  acceptance.** 

§  3968.     Discharge  by  extension  of  time  for  payment."— 
A  paid  surety  is  not  released  by  an  extension  of  time  granted  the 

App.  Div.  491,  160  N.  Y.  S.  445.   An  Va.  21,  84  S.  E.  12.    An  extension  of 

assignment  of  a  lease  by  tenant  does  time  must  rest  upon  a  valid  consid- 

not  discharge  surety  from  liability  for  eration  to  relieve  a  surety,  and  must 

rent:  Kamioner  v.  Balkind,  93  Misc.  preclude  the  creditor  from  enforcing 

458,   158  N.  Y.  S.  310.     It  was  held  the  debt  during  the  period  of  exten- 

that  the  change  was  not  sufficiently  sion :  American  Bonding  Co.  v.  Kelly, 

material  to  release  either  the  princi-  172  App.  Div.  437,  158  N.  Y.  S.  812; 

pal  or  the  surety  from  liability  when  Ward  v.  Nutt,  120  Arlc  443,  179  S. 

materialmen   assented   to   assignment  W.  667 ;  Thornton  v.  Bowie,  123  Ark, 

of    the    contractor's    bond:     United  463,  185  S.  W.  793;  First  Nat.  Baiik 

States  V.  Illinois  Surety  Co.,  226  Fed.  v.  Blake,  113  Maine  313,  93  Atl.  840: 

653,  141  C.  C.    A.    409;    Johnson  v.  Manufacturers*  Nat  Bank  v.  Chabot 

Bernstein  (Iowa),  155  N.  W.  266.  The  &c.  Co.,  114  Maine  514,  96  Atl.  836; 

contractor's   surety  is  not  liable   for  Citizens'  Bank  v.  Douglass,  178  Mo. 

work    done    by    such    third   person  App.  664,   161   S.  W.  601;    Speer  v. 

where  a  third  party  takes  over  a  con-  Rushing  (Tex.  Civ.  App.),  183  S.  \V. 

struction  contract:    Northern  Minne-  67.     The  payment  of  interest  in  ad- 

sota  Drainage  Co.  v.  Equitable  Surety  vance  is  a  sufficient  consideration  for 

Co.,  131  Minn.  243,  154  N.  W.  1092.  an  agreement  to  extend  the  time  of 

21  Pry  V,  p.  Bannon  Sewer  Pipe  payment  so  as  to  release  the  surety: 
Co.,  179  Ind.  309,  101  N.  E.  10.  Stewart  v.  Oliver,  110  Maine  208,  85 

22  A  surety  not  consenting  thereto  Atl.  747 ;  Adams  v.  Ferguson,  44  Okia, 
is  discharged  whenever  the  time  for  544,  147  Pac.  772.  The  time  of  pay- 
payment  of  a  debt  is  extended  for  a  ment  is  extended  and  the  sureties  dis- 
dcfinite  time  by  a  valid  agreement  charged  by  a  renewal  of  the  notes 
which  ties  up  the  hands  of  the  cred-*  before  maturity:  Edwards  v.  Goode, 
itor  from  enforcing  the  debt,  though  228  Fed.  664,  143  C  C  A.  186; 
it  be  for  only  a  single  day:  Citizen's  Matthews  v.  Richards,  13  Ga,  App. 
Bank  v.  Evans,  176  Mo.  App.  704,  159  412,  79  S.  E.  227.  The  extension  of 
S.  W.  765 ;  Thornton  v.  BowiCj  123  time  as  to  one  payment  released  the 
Ark.  463,  185  S.  W.  793 ;  Matchett  v.  guarantor  from  liability  for  that  pay- 
Winona  Assembly  &c.  Assn.  (Ind.),  nient,  but  not  for  subsequent  pay- 
113  N.  E.  1;  Hoopeston  Nat.  Bank  v.  ments  when  the  contract  called  for 
Williams,  181  111.  App.  122;  Marshall  successive  payments:  Shepard  Land 
v.  Hollingsworth,  166  Ky.  190,  179  Co.  v.  Banigan,  36  R.  I.  1,  87  Atl. 
S.  W.  34 ;  Way  v.  Mooers,  135  Minn.  531 ;  Bankers'  Surety  Co.  v.  Watt, 
339,  160  N.  W.  1014;  Miller  v.  Lewis,  118  Ark.  492,  177  S.  W.  20;  I.  J. 
103  Miss.  598,  60  So.  654;  Citizen's  Cooper  Rubber  Co.  v.  Johnson,  113 
Bank  v.  Evans,  176  Mo.  App.  704,  159  Tenn.  562,  182  S.  W.  593.  Wliere  one 
S.  W.  765;  Citizens*  Bank  v.  Doug-  was  acting  as  secretary  of  a  corpo- 
lass,  178  Mo.  App.  664,  161  S.  W.  601;  ration,  and  signed  as  surety  a  note  of 
Bank  of  Neelyville  v.  Lee,   193   Mo.  the  corporation,  she  was  not  released 

App.  537,  182  S.  W.  1016;  Ost  v.  Mind-  by  the  execution  of  renewal  notes  by 

lin,  170  App.  Div.  558,  156  N.  Y.  S.  the    corporation    alone:     Agnew    v. 

695;  Orth  v.  Anderson,  146  N.  Y.  S.  Mathieson,  26  Colo.  App.  59,  140  Pac 

689:    Adams    v.    Ferguson,   44    Okla.  484;   First  Nat   Bank  v.   Livermore, 

544,  147  Pac.  772 ;  Bennett  v.  Odneal,  90  Kans.  395,  133  Pac.  734,  47  L  R. 

44    Okla.    354,    147    Pac.    1013;    Mc-  A.  (N.  S.)  274n.  Where  a  note,  which 

Kaughan     v.     Baldwin     (Tex.     Civ.  was  signed  by  a  surety  and  the  prin- 

App.),  153  S.  W.  660;  Speer  v.  Rush-  cipal   debtor,   provided   that  time  of 

ing  (Tex.  Civ.  App.),  183  S.  W.  67;  payment  might  be  extended  without 

Carson  v.  J.  L.  Mott  Iron  Works,  117  notice,  only  one  extension  was  per- 
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principal  without  the  consent  of  the  surety  unless  harm  has  re- 
sulted to  it.^' 

§  3969.  Discharge  by  extension  of  time  of  payment  or 
performance.^* — A  surety  waives  the  extensions  and  estops 
himself  from  asserting  release  because  of  them,  if,  after  exten- 
sion of  a  note  by  the  payee,  the  surety  accepts  security  to  protect 
himself." 

§  3970.  Discharge  by  taking  additional  or  substituted  se- 
curity.** — A  guarantor  of  payments  for  goods  sold  on  credit 

milted;  so  that  a  subsequent  exten-  Meredith  v.   Dibrell,   127  Tenn.  387, 

sion,  without  the  knowledge  and  con-  155  S.  W.  163,  46  L.  R.  A.   (N.  S.) 

sent  of  the  surety,  binding  the  payee,  92n,  Ann.  Cas.  1914B,  1079n ;  Dies  v. 

discharged    the    surety:    Heaton    v.  Wilson  County  Bank,   129  Tenn.  89, 

State  Nat.  Bank    (Tex.   Civ.   App.),  165    S.    W.   248,    Ann.    Cas.    191SA, 

159  S.  W.  874.     Mere  indulgence  to  1090n;   I.  J.   Cooper   Rubber   Co.   v. 

the  principal  will  not  release  the  guar*  Johnson,   133  Tenn.  562,    182   S.  W. 

antor:    International   Text-Book   Co.  593,    L.   R.   A.    1917A,   282;    Central 

V.  Mabbott,  159  Wis.  423,  150  N.  W.  Bank    &c.    Co.    v.    Hill    (Tex.    Civ. 

429.      The    following    are    cases    in  App.),   160  S.  W.  1099;  Roberds  v. 

which  the  guarantor  was  held  not  to  Laney   (Tex.  Civ.  App.),  165  S.  W, 

be  discharged :  Citizens' Bank  v.  Bow-  114;  Neblett  v.  Cooper  Grocery  Co. 

den,  98  Kans.  140.  157  Pac.  429;  Gra-  (Tex.  Civ.  App.),   180   S.  W.   1162; 

ham  v.  United  States,  231  U.  S.  474,  Jackson  v.  Home  Nat   Bank    (Tex. 

58  L.  ed.  319,  34  Sup.  Ct.  148;  Illi-  Civ.  App.),  185  S.  W.  893;  Wait  v. 

nois  Surety  Co.  v.  United  States,  212  Homestead  Building  Assn.,  76  W.  Va. 

Fed.   136;  Alabama  Fidelity  &c.  Co.  431,  85  S.  E.  637. 

V.    Alabama  Fuel  &c.   Co.,   190   Ala.  23  Standard  Salt  &c.  Co.  v.  National 

397.  67  So.  318;  Ward  v.  Nutt,  120  Surety  Co.,  134  Minn,  121,  158  N.  W. 

Ark.  443,   179  S.  W.  667;   Tyson  v.  802. 

Reinecke,  25  Cal.  App.  696,  145  Pac  24  ^.  surety  is  discharged  by  an  ex- 
153;  Clark  v.  United  Grocery  Co.,  69  tension  of  note  for  definite  period  by 
Fla.  624,  68  So.  766;  Massachusetts  agreement  between  holder  and  prin- 
Bonding  &  Ins.  Co.  v.  Realty  Trust  cipal,  supported  by  valid  considera- 
Co.,  142  Ga.  499,  83  S.  E.  210 ;  tion,  without  consent  of  surety :  West- 
Matthews  v!  Richards,  13  Ga.  App.  ern  Nat.  Bank  v.  Wittman,  31  Cal. 
412,  79  S.  E.  227;  Ver  Nooy  v.  Pit-  App.  615,  161  Pac.  137;  Kremke  v. 
ner,  17  Ga.  App.  229,  86  S.  E.  456;  Radamaker  (Okla.),  159  Pac.  475. 
Alexander  v.  Capitol  Lumber  Co.,  181  But  where  continued  use  of  note  as 
Ind.  527,  105  N.  E.  45;  Valley  Nat.  collateral  security  without  indorse- 
Bank  v.  Cownie,  164  Iowa  421,  145  ment  was  within  intention  and  plan 
N.  W.  904;  People's  State  Bank  v.  originally  adopted  for  raising  money 
Dryden,  91  Kans.  216,  137  Pac.  928;  to  which  a  maker  lent  his  name  for 
Citizens  Bank  v.  Bowden,  98  Kans.  accommodation,  acceptance  of  re- 
140,  157  Pac  429;  People  v.  Traves,  newal  note  without  indorsement  did 
188  Mich.  345,  154  N.  W.  130;  Thy-  not  affect  or  violate  the  contract  of 
sell  V.  Holm,  124  Minn.  541,  145  N.  the  maker  of  the  collateral  note,  and 
W.  164;  Mercantile  Trust  Co.  v.  did  not  discharge  him:  Hubbard  v. 
Donk  (Mo.),  178  S.  W.  113;  South-  First  State  Bank  (Ind.  App.),  114  N. 
ard  V.  Latham,  18  N.  Mex.  503,  138  E.  642. 

Pac  205,  50  L.  R.  A.  (N.  S.)  871n;  25  Kremke  v.  Radamaker    (Okla.), 

Riehl  v.  Austin,   155  App.  Div.  207,  159  Pac  475. 

140  N.  Y.  S.  217 ;  Kehoe  v.  Backer,  26  Sciaballa  v.  Illinois   Surety  Co., 

157  App.  Div.  792,  142  N.  Y.  S.  691 ;  166  App.  Div.  677,  152  N.  Y.  S.  760 ; 
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is  not  released  by  the  seller  accepting  notes  for  the  price  maturing 
within  the  time  in  which  the  original  debt  was  due.*^ 

§  3972.  Discharge  by  payment  or  satisfaction  by  princi- 
pal.^*— The  surety  is  not  released  by  paying  the  amount  of 
the  guaranteed  debt  over  to  his  principal.*^ 

§  3974.  Discharge  by  relinquishment  or  loss  of  funds  or 
securities.*® — ^When  a  third  person  puts  up  collateral  security 
with  the  payee  of  notes  and  this  collateral  is  later  turned  back 

Cohen  v.  Illinois  Surety  Co.,  166  App.  agreement  to  the  contrary,  or  there 

Div.  680,  152  N.  Y.  S.  763;  Cohen  v.  are  peculiar  circumstances  affording 

Illinois  Surety  Co.,  215  N.  Y.  692,  109  a    reason    for   holding   the    former 

N.  E.  1070.   The  surety  was  not  dis-  surety  liable,  is  released  when  a  note 

charged  on  the  original  note  by  the  is  paid  by  the  giving  of  a  new  note 

mere  fact  that  the  payee  of  a  note,  executed  by  the  principal  and  one  of 

after  maturity,  accepted  other  notes  of  the  sureties:  Knight  v.  Kerfoot  (Ind. 

the  principal  as  collateral  security :   Ft.  App.),    102   N.   E.   983.     Where  the 

Dodge  Grocery  Co.  v.  Brown  (Iowa),  holder  makes  unsuccessful  efforts  to 

152  N.  W.  500;   Riehl  v.  Austin,  155  have  the  note  paid  or  renewed  the 

App.    Div.   207,    140    N.    Y.    S.   217.  surety   is   not   released:    First  Nat 

Where   one   signed   a   written   guar-  Bank  of  Boothbay  Harbor  v.  Blake, 

anty  expressly  authorizing  the  exten-  113    Maine   313,   93   Atl.    840.     The 

sion  of  time  for  payment  he  is  not  surety  on  the  note  of  a  minor  which 

released  by  the  taking  of  additional  was  given  in  pa3rment  for  real  estate, 

security  as  consideration  for  such  ex-  is  discharged  from  liability  where  the 

tension :   Woelfel   v.   Rotan    Grocery  minor,  on  reaching  his  majority,  dis- 

Co.  (Tex.  Civ.  App.),  184  S.  ^\^  803.  affirms  the  contract  and  restores  the 

27  Scarboro  v.  Kalmon,  13  Ga.  App.  property :  Evants  v.    Taylor,    18  N. 

28,  78  S.  E.  686 ;  Gottsegan  Cigar  Co.  Mex.  371,  137  Pac  583,  50  L.  R.  A. 

V.  Levy,  42  Utah  366,  130  Pac,  780.  (N.  S.)  1113.  Where  the  amount  due 

**  Payment  of  the  principal  indebt-  on  a  note  is  erroneously  fixed  or  es- 
edness  discharges  the  surety:  Gartrell  timated  and  such  incorrect  amount  is 
V.  Johns,  15  Ga.  App.  671,  84  S.  E.  paid  by  the  guarantor,  he  is  liable 
175.  The  guarantors  on  the  prior  for  any  balance  that  may  be  due: 
note,  who  did  not  consent  thereto,  Barber  Asphalt  Paving  Co.  v.  Mullen, 
were  discharged,  as  there  was  a  con-  220  Mass.  308,  107  N.  E.  978.  The 
structive  taking  up  of  the  old  note  taking  of  a  note  for  a  pre-existing 
and  reissue  thereof  as  collateral,  the  liability  which  was  covered  by  a  guar- 
makers  being  without  power  to  pledge  anty  did  not  constitute  payment  of 
it  as  collateral  without  first  taking  it  the  debt  or  release  the  guarantors: 
up,  when  notes  were  executed  with  Exchange  Nat  Bank  v.  Hunt,  75 
the  agreement  that  a  prior  note  for  Wash.  513,  135  Pac.  224.  The  sure- 
the  same  debt  should  be  collateral  ties  as  well  as  the  principal  are  re- 
security  therefor:  Citizens'  Bank  v.  leased  where  the  principal  establishes 
Evans,  176  Mo.  App.  704,  159  S.  W.  a  defense  in  bar,  or  is  released  from 
765 ;  Orth  v.  Anderson,  146  N.  Y.  S.  his  obligation :  Wills  v.  Tyer  (Tex. 
689;  Dies  v.  Wilson  County  Bank,  Civ.  App.),  186  S.  W.  862. 
129  Tenn.  89,  165  S.  W.  248,  Ann.  29  Toledo  Bridge  &c.  Co.  v.  Oil 
Cas.  1915A,  1090n.  The  substitution  Belt  Trac.  Co.,  173  111.  App.  298. 
of  an  insolvent  as  principal  payor  of  ^^  The  payee  loses  to  the  extent  of 
the  note  for  the  original  payor  who  the  impairment,  his  recourse  against 
was  solvent  releases  the  surety:  May  the  indorser  where  a  holder  of  mort- 
v.  Waniger  (Tex.  Civ.  App.),  164  S.  gage  notes,  indorsed  as  additional  se- 
W.  1106.  A  surety  who  does  not  sign  curity,  impairs  the  mortgage  security: 
the  new  note,  unless  there   is   some  Young  Men's  Christian  Assn.  v.  Kit- 
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to  such  third  person  after  failure  to  realize  on  the  collateral,  a 
surety  on  the  notes  secured  is  not  discharged  thereby."^ 

§  3975.  Discharge  by  misapplication  of  funds  or  secur- 
ities by  creditor." — ^A  surety  is  discharged  where  the  payee 
and  surety  agree  that  the  proceeds  of  a  note  shall  be  applied  in  a 
certain  way  for  a  certain  purpose  and  the  payee  applies  them 
to  another  purpose.'** 

§  3976.     Discharge  by  nonperformahce  of  conditions.** — 

The  strict  rule  as  to  discharge  of  a  surety  by  omission  of  the 
obligee  to  perform  certain  conditions  applies  only  to  voluntary 

ter,  90  Kans.  332,  133  Pac.  894 ;  Inter-  the  notes  and  the  bonds  separately 
state  Trust  &c.  Co.  v.  Young,  135  La.  to  the  same  persons,  and  they  used 
465,  65  So.  611 ;  Troll  v.  Dougherty  the  bonds  to  purchase  the  property  on 
&c-  Real  Estate  Co.,  186  Mo.  App.  foreclosure  of  the  bond  mortgage, 
196,  171  S.  W.  665;  Senter  v.  Senter,  the  bonds  being  worth  more  than  the 
87  Ohio  St  lily  101  N.  E.  272 ;  Saun-  debt  for  which  they  were  pledged ; 
ders  V.  Lanier,  128  Tenn.  693,  164  S.  Dibert  v.  Wernicke,  214  Fed.  673: 
W.  780,  Ann.  Cas.  1915C,  370n ;  State  Simpson  Logging  Co.  v.  Northwest 
Bank  v.  Michel,  152  Wis.  88,  139  N.  Bridge  Co.,  76  Wash.  533,  137  Pac. 
W.  748.  The  surety  is  discharged  un-  127.  See  also  Eades  v.  Muhlenberg 
dcr  Rev.  Laws  1910,  §  1056,  whenever  County  Savings  Bank,  157  Ky.  416, 
a  creditor,  having  in  his  hands  any  163  S.  W.  494.  But  see  Chicago  v. 
securities,  relinquishes  or  loses  same  Agnew,  264  111.  288,  106  N.  £.  252. 
by  his  wilful  acts  or  through  his  neg-  The  creditor  could  not  recover  against 
ligence  the  surety  is  discharged :  the  surety  on  failure  to  apply  the  pro- 
State  Bank  v.  Bryan,  268  111.  151,  108  ceeds  of  the  crop  to  the  note  signed 
N.  E.  1004;  Johnson  v.  Jones,  39  by  the  surety,  when  a  note  signed  by 
Okla.  323,  135  Pac.  12,  48  L.  R.  A.  a  surety  for  supplies  furnished  to  a. 
(N.  S.)  547n;  National  Bank  v.  Gil-  cropper  was  subordinated  to  a  note 
vin  (Tex.  Civ.  App.),  152  S.  W.  652.  for  additional  supplies  signed  by  the 
It  is  held  that  the  surety  on  the  bond  cropper  alone,  but  the  creditor  re- 
of  a  building  contractor  is  discharged,  ceived  sufficient  from  the  crop  to  pay 
where  the  obligee  fails  to  retain  not  both  notes :  Ward  &  Co.  v.  Womack 
less  than  15  per  cent,  of  the  value  of  (Tex.  Civ.  App.),  168  S.  W.  433, 
all  work  performed  and  material  fur-  **  Hermitage  Nat  Bank  v.  Carpen- 
nished  as  required  by  the  bond :  Mor-  ter,  131  Tenn.  136,  174  S.  W.  263. 
gan  V.  Salmon,  18  N.  Mex.  72,  135  **  Although  the  obligee  considers 
Pac.  553,  L.  R.  A.  191 5  B,  407n.  A  such  acts  unimportant,  when  contract 
surety  was  not  discharged  where  the  of  suretyship  provides  for  information 
payee  of  a  note  secured  by  a  chattel  of  specific  acts,  such  information  must 
mortgage  failed  to  foreclose  before  be  given,  otherwise  the  surety  will  be 
the  goods  were  destroyed :  Thornton  discharged :  D.  T.  Williams  Valve 
V.  Bowie,  123  Ark.  463,  185  S.  W.  793.  Co.  v.  Amorous  ((^a.  App.),  91  S.  E. 

■^  Armstrong  v.  Citizens*  &c.  Bank,  240.    The  plaintiff  could  not  recover 

145  Ga.  861,  90  S.   E.  44;  Farmers'  on  the  guaranty  when  guaranty  was 

State  Bank  v.  Gray,  94  Wash.  431,  conditioned  on  mortgages  being  ex- 

162  Pac.  531.  tended  by  parties   other  than   plain- 

**  The  holder  of  the  note  could  not  tiff,  and,  though  parties  holding  mort- 

recover  against  a  surety  thereon  where  gages,  agreed  to  give  extensions,  no 

bonds  pledged  to  secure  a  note  were  formal  extension  of  either  mortgage 

invalidly  sold  for  a  small  per  cent,  of  was   executed,   and    foreclosure   pro- 

their  value     and     purchased  by  the  ceedings    were    renewed:    Cowen    v. 

pledgee,   who   thereafter   transferred  Winter,  162  N.  Y.  S.  971.    The  surety 
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sureties  and  is  not  enforced  with  the  same  strictness  in  favor  of  a 
paid  surety.*** 

§  3977.     Discharge  by  neglect  to  give  surety  notice  of  de- 
fault.**— Where  a  note  contains  a  provision  that  the  sureties 

is  generally  released  unless  the  se-  tion  of  the  building,  where  time  b 
cured  party  exercises  good  faith  and  not  of  the  essence  of  a  building  con- 
complies  strictly  with  the  contract:  tract,  and  no  claim  is  assert^  be- 
Pond  Creek  Coal  Co.  v.  Citizens*  cause  the  building  was  not  finished 
Trust  &  Guaranty  Co.,  170  Ky.  601,  on  the  date  set :  Pulaski  Hall  Assn.  v. 
186  S.  W.  494.  McLeod,   123  Minn.  222,   143  N.  W. 

8^  Pond  Creek  Coal  Co.  v.  Citizens'  715 ;  Fitger  Brewing  Co.  v.  American 

Trust  &c  Co.,  170  Ky.  601.  186  S.  W.  Bonding  Co.,  127  Minn.  330,  149  N. 

494.  W.  539;    Lackland  v.   Renshaw,  256 

»« Where     the     contract     provides  Mo.   133,  165  S.  W.  314;   Harris  v. 

for  notice  it  must  be  given,  or  the  United  States  Fidelity  &c  Co.,  167  N. 

surety  will  be  discharged:   Bankers'  Car.  623,  83  S.  £.  805.    Provision  in 

Surety  Co.  v.  Watt,  118  Ark.  492,  177  a  contract  for  immediate  notice  is  ful- 

S.  W.  20;  United  States  v.  Fidelity  filled  by  notice  within  a  reasonable 

&c.  Co.,  224  Fed.  866,  140  C.  C.  A.  time :   United  States  Fidelity  &  Guar- 

288 ;    Alabama    Fidelity   &c.    Co.    v.  anty  Co.  v.  Traveters'  Ins.  Mach.  Co., 

Alabama  Fuel  &c.  Co.,  190  Ala.  397,  167  Ky.  382,  180  S.  W.  815 ;  Bross  v. 

67  So.  318;  D.  T.  Williams  Valve  Co.  McNicholas,  66  Ore.  42,  133  Pac  782, 

V.   Amorous    (Ga.   App.),   91    S.    E.  Ann.     Cas.     1915B,    1272n;    Astoria 

240;  Wainwright  Trust  Co.  v.  United  Southern    R.    Co.   v.    Pacific   Surety 

States  Fidelity  &c.  Co.  (Ind.  App.),  Co.,  68  Ore.  569,  137  Pac.  857;  Lyman 

114  N.  E.  470;  Phoenix  Ins.  Co.  v.  v.  Title  Guaranty  &c.  Co.,  48  Utah 

Kewell  (Okla,),  159  Pac.  1127.  But  if  230,   158  Pac  423.    Guarantors  of  a 

-the  contract  does  not  provide  for  no-  corporation's  debt  who  are  also  offi- 

tice  no  notice  to  a  surety  is  required  cers  engaged  in  transacting  the  busi- 

of  the  principal's  default  or  failure  to  ness  of  the  corporation  are  charged 

comply    with    the    contract:     Maine  with  knowledge  of  the  furnishing  of 

Cent.  R.  Co.  v.  National  Surety  Co.,  the  goods  on  which  the  debt  guaran- 

113  Maine  465,  94  Atl.  929,  L.  R.  A.  teed  is  based:    Scovill   Mfg.   Co.  v. 

1916A,  881;  Baskett  Lumber  &  Mfg.  Cassidy,  195  111.  App.  448.    It  is  in- 

Co.  V.  Gravlee   (Ala.  App.),  7Z  So.  cumbent  on   the  guarantor  to  show 

291.    When  a  corporation  merely  has  that  he  was  injured  by  the  obligee's 

constructive  notice  of  an  officer's  de-  failure  to  notify  it  of  the  principal's 

fault  it  is  not  obligated  to  notify  his  default  and  it  is  a  defense  only  in 

sureties  or  prospective  sureties  on  a  so  far  as  it  can  show  damages  on 

subsequent  bond  or  to  dismiss  him:  account    of    such    lack    of    notice: 

Wait  V.   Homestead   Building  Assn.,  Franco-American    Hygienic     Co.    v. 

76  W.  Va.  431,  85   S.  E.  637.     The  Chladek,   195   111.  App.  443;   Illinois 

guarantor  held  entitled  to  notice  of  Surety  Co.  v.  Huber,  57  Ind.  App. 

change  of  interest  of  a  bank,  to  which  408,    107    N.    E.    298;    McClure   v. 

he  has  guaranteed  the  collection  of  a  Freeborn  Engineering  Const  Co.,  97 

claim  against  a  supposedly  insolvent  Kans.    695,    156    Pac.   692;    Peerless 

estate:     Fitzmaurice    v.     Merchants'  Casualty  Co.   v.   Howard,  77   N.  H. 

Nat.  Bank,  172  Iowa  554,  154  N.  W.  355,  92  Atl.  165 ;  Bross  v.  McNidiolas, 

895.    A  guarantor  is  entitled  to  timely  66  Ore.  42,   133  Pac  782,  Ann.  Cas. 

notice  of  the  default  of  the  principal,  1915B,  1272 ;  Leiter  v.  Dwyer  Plumb- 

and  delay  in  giving  notice  will  work  ing  &c   Co.,   66   Ore.  474,   133   Pac 

a  discharge:  Young  v.  Merle  &c.  Mfg.  1180.     The  following  cases  are  upon 

Co.,  184  Ind.  403,  110  N.  E.  669;  Rob-  the    sufficiency    of    notice:     Illinois 

inson  Mfg.  Co.  v.  Bradley,  71  Wash.  Surety  Co.   v.   Huber,   57   Ind.  App. 

611,  129  Pac.  382.     The  time  for  no-  408,  107  N.  E.  298;  Wainwright  Trust 

tice  begins  to  run  from  the  comple*  Co.  v.  United  States  Fidelity  &c.  Co, 

654 


S    Ell.    Cont.]  REVOCATION   AND  DISCHARGE  [|    3979 

and  indorsers  waived  notice,  protest  and  presentation  for  pay- 
ment, the  liability  of  a  surety  upon  nonpayment  was  fixed,  with- 
out protest,  as  effectually  as  a  protest  would  have  fixed  it.^^ 

§  3978.  Discharge  by  release  of  cosurety." — A  cosurety 
is  not  released  by  the  failure  of  the  payee  of  a  note  to  prove  its 
claim  in  bankruptcy  proceedings  against  one  of  the  sureties.^^ 
When  a  payee  sues  one  surety  only,  his  failure  to  sue  the  maker 
and  the  other  sureties  does  not  release  the  surety  against  whom 
suit  is  brought.*^ 

§  3979.  Discharge  by  unauthorized  payments  to  con- 
tractors.*^— When  a  building  contract  makes  the  superin- 
tendent of  construction  an  umpire  to  decide  the  amount  of  work 
done  as  a  basis  for  monthly  payments  during  the  progress  of  the 

(Ind.  App.),  114  N.  E.  470;  Church  450,   150   Pac.  462;   Miller  v.   State 

of  the  Immaculate  G)nception  v.  Cur-  (Okla.)>  152  Pac.  409. 

tis,    130  Minn.  Ill,  153  N.  W.  259;  *i  Regardless  of  how  the  sureties 

McKegney  v.  Illinois  Surety  Co.,  170  were  affected  by  the  owner's  action, 

App.  Div.  261,   155  N.   Y.  S.   1041 ;  where  the  owner  of  a  building  under 

Fass  V.  Illinois  Surety  Co.,  95  Misc.  construction   made   payments   to   the 

267,  158  N.  Y.  S.  890.  contractor  in  excess  of  the  amount 

^7  Marshall   v.   Hollingsworth,    166  authorized  by  the  contract,  and  failed 

Ky.  190,  179  S.  W.  34;  Home  Savings  to    require    affidavits    provided    for 

Bank  v.  Shallenberger,  95  Nebr.  593,  therein,  the  sureties  on  the  contract- 

146  N.  W.  993;  Central  Bank  &c.  Co.  or's  bond,  as  their  liability  could  not 

V.  Hill  (Tex.  Civ.  App.),  160  S.  W.  be  extended,  were  discharged:  Black- 

1099.    One  who  signs  a  note  as  maker,  bum  v.  Morel,  13  Ga.  App.  516,  79 

while  in  fact  a  surety,  is  not  entitled  S.   E.  492;  Justice  v.  Empire  State 

to  notice  of  nonpayment  or  protest:  Surety  Co.,  218  Fed.  802,  134  C.  C. 

Ft.    Dodge  Grocery   Co.    v.    Brown  A.  490;  Equitable  Surety  Co,  v.  Tip- 

(lowa),  152  N.  W.  500.  pah  County,  231  Fed.,  33,  145  C.  C. 

**  The  remaining  surety  is  released  A.  221;  Lowndes  Alliance  Warehouse 

for  one-half  of  the  debt  by  a  creditor  Co.  v.  Greene,  17  Ga.  App.  542,  87 

releasing  one  of  two  cosureties :  Sin-  S.  E.  826 ;  Chicago  v.  Agnew,  182  111. 

^leton  V.  Shepherd  (Mo.  App.),  183  App. -499;    Barton  v.  Title  Guaranty 

S.   W.   1077 ;   Britnell  v.   Smith,   189  &c.  Surety  Co.,  192  Mo.  App.  561,  183 

Ala.  440,  66  So.  569 ;  Ayer  v.  Hughes,  S.  W.  694 ;  Southern  Real  Estate  &c. 

97  S.  Car.  255,  81  S.  E.  510;  Mont-  Co.  v.  Bankers'  Surety  Co.  (Mo.),  184 

goraery  v.   Boyd    (Tex.   Civ.  App.),  S.  W.  1030;  Lyons  v.  Kitchell,  18  N. 

171  S.  W.  273.    But  a  surety  is  not  Mex.   82,    134    Pac.   213,    Ann.    Cas. 

discharged  when  a  person  liable  on  1915C,  671n;  Welsh  v.  Warren  (Tex. 

the  instrument  is  released  with  the  Civ.  App.),   159  S.  W.   106;  Kelsay 

consent    of     the     surety:     Ayer    v.  Lumber   C!o.   v.    Rotsky    (Tex.    Civ. 

Hughes,  97  S.  Car.  255,  81  S.  E.  510.  App.),  178  S.  W.  837.    See  Southern 

'•Armstrong  v.  Citizens'  &c.  Bank,  Real    Estate    &c.    Co.    v..    Bankers' 

145  Ga.  861,  90  S.  E.  44.  Surety  Co.   (Mo.),  184  S.  W.  1030. 

*o  Where  a  payee  sues  one  surety  The  surety  on  a  bond  is  not  relieved 

only  his  failure  to  sue  the  maker  and  because  the  obligees    lent    the    con- 

the   other   sureties   does   not  release  tractor  money  independent  of  the  con- 

the  surety  against  whom  the  suit  is  tract-price,    and    not    paid    on    the 

brought:     Palmer  v.  Noe,  48  Okla.  amount   due   the  contractor    for   his 
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work,  his  decision,  unless  fraud  or  palpable  mistake  is  shown,  is 
binding  on  all  parties,  including  the  surety.** 

§  3980.  Rights  of  surety  as  to  creditor." — When  the  ex- 
ecutor of  an  estate  defaulted,  his  sureties  were  held  entitled  to 
compel  the  executor's  successor  to  sue  a  bank  which  wrongfully 
misapplied  the  estate's  funds  to  discharge  personal  notes  of  the 
executor/* 

§  3981.  Rights  of  siirety  as  to  principal.*'^ — Until  he  has 
first  paid  the  note,  a  surety  on  the  same  can  not  recover  of  the 

work :  Ft  Dodge  &c.  R.  Co.  v.  Bums,  labor  claims  of  the  contractor's  cm- 
177  Iowa  51,  158  N.  W.  582;  Meyer  ployes  where  the  advances  were  madt 
V.  Bichow,  133  La.  975,  63  So.  487.  to  save  the  premises  from  liens :  Man- 
An  accommodation  note  from  con-  hattan  Co.  v.  United  States  Fidelity 
tractor  to  subcontractor  was  held  an  &c  Co.,  11  Wash.  405,  137  Pac.  1003. 
anticipation  of  payments  under  the  *2  Dunne  Inv.  Co.  v.  Empire  State 
contract,  discharging  the  subcontract-  Surety  Co.,  27  Cal.  App.  208,  150  Pac 
or's  surety:  Wells  v.  National  Surety  405,  411 ;  Hastings  Land  Improvement 
Co.,  222  Fed.  8,  137  C.  C.  A.  546.  Co.  y.  Empire  State  Surety  Co.,  156 
When  anticipated  payment  did  not  App.  Div.  258,  141  N.  Y.  S.  417;  Da 
tend  to  prevent  the  contractor's  per-  Moth  &  Rose  v.  Hillsboro  Independ- 
formance  a  surety  on  a  construction  ent  School  Dist  (Tex.  Civ.  App.), 
contractor's  bond  was  held  not  dis-  186  S.  W.  437. 
charged  'by  such  payment :  Maine  ^>  As  against  a  bank  which  had  ad- 
Cent.  R.  Co.  V.  National  Surety  Co.,  vanced  money  to  the  subcontractor, 
113  Maine  465,  94  Atl.  929.  A  letter  not  shown  to  have  been  used  in  the 
written  by  an  architect  was  held  not  work,  plaintiff,  surety  for  a  subcon- 
to  be  a  certificate  on  which  the  owner,  tractor,  which,  after  subcontractor's 
as  against  the  contractor's  surety,  failure  to  perform,  had  completed  the 
was  authorized  to  make  payments  to  contract  and  earned  the  balance  paid 
the  contractor:  Doyle  v.  Faust,  187  in  court,  held  entitled  thereto:  Fidel- 
Mich.  108,  153  N.  W.  725.  But  it  ity  &c.  Deposit  Co.  v.  Northwestern 
has  been  held  that  a  provision  in  a  Nat.  Bank,  90  Wash.  179,  155  Pac 
building    contractor's    bond    that   all  743. 

pajrments  should  be  made  on  written  **Hale  v.  Windsor  Sav.  Bank,  90 

certificates  of  the  architects,  being  for  Vt.  487,  98  Atl.  993. 

the  owner's  benefit,  could  be  waived  **  There  is  an  implied  obligation  of 

by  him  without  affecting  the  liability  the  principal  debtor  to  reimburse  the 

of  the  surety  on  the  bond:   South-  surety  where  a  surety  pays  the  obli- 

western   Surety   Ins.   Co.   v.   Minne-  gation  at  maturity,  on  default  of  the 

tonka  Lumber  Co.  (Okla.),  148  Pac.  principal    debtor:     Green   v.   Hoppe 

1038.    Where  the  owner  paid  the  ton-  (Tex.  Civ.  App.),   175   S.  W.  1117. 

tractor  in  conformity  with  the  con-  A  debt  secured  by  a  lien,  assigned  by 

tract  without  awaiting  the  expiration  the  principal  of  the  surety  for  the 

of  sixty  days  after  the  labor  was  per-  protection  of  the  surety  remains  in 

formed   or    material     furnished    for  force  for  the  protection  of  the  surety: 

which  liens,  under  Comp.  Laws  1909,  Roberts  v.  Terry,  161  Ky.  397,  170  S. 

§  6153,  were  established,  it  was  held  W.   965;   Higgins  v.  Utterback,  167 

that  the  surety  was  not  released  from  Ky.  ^,  181  S.  W.  Z'^Z,    On  a  debt 

liability :  Gorton  v.  Freeman,  51  Okla.  becoming  due,  the  surety  may  sue  to 

516,  152  Pac.  127.  A  paid  surety  on  a  compel  the  principal  to  pay  this  debt: 

building  contractor's   bond   held   not  Des   Moines   Bridge    &c.    Works    v. 

discharged    by   overpayments    to    the  Plane,  163  Iowa  18,  143  N.  W.  866; 

contractor  or  to  his  servants  to  pay  Southwestern     Surety    Ins.     Co.    v. 
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principal.**  A  principal  is  bound  to  indemnify  his  surety  with- 
out express  contract  and  a  contract  by  a  principal  to  indemnify 
his  surety  requires  only  general  language.*^ 

.  §  3982.     Rights  of  surety  as  to  principal  after  payment.*^ 

§  3983.     Rights  of  surety  as  to  cosureties.*® — Under  the 
rule  that  equality  is  equity,  where  one  surety  takes  security  from 

Wells,    217    Fed.    294;     Cherry    v.  principal:  Bright  v.  Mack  (Ala.),  72 

Cherry,  162  Ky.  245,  172  S.  W.  505 ;  So.  433. 

Lewis  V.  Toney,  l(i  W.  Va.  80,  85  S.  *®The  obligation  of  a  cosurety  to 
E.  30 ;  Shattles  v.  Baker,  18  Ga.  App.  make  contribution  is  generally  not  ex- 
300,  89  S.  E.  373,  A  surety  com-  pressed,  but  is  implied  by  law,  in  or- 
pany's  forbearance  from  withdrawing  der  equitably  to  apportion  the  bur- 
from  bond  of  executor  is  sufficient  dens  of  suretyship,  and  he  may  re- 
consideration to  support  contract  of  cover  his  proportionate  share  from 
indemnity  against  loss  of  the  bond:  each  cosurety:  Flickinger  v.  Price, 
American  Surety  Co.  v.  Cabell  165  Iowa  570,  146  N.  W.  738;  Train 
(Okla.),  159  Pac  352.  Fee  to  coun-  v.  Emerson,  141  Ga.  95,  80  S,  E.  554, 
sel  paid  by  surety  in  suit  for  premium  49  L.  R.  A.  (N.  S.)  950;  Trego  v. 
not  being  expense  arising  "by  reason  Cunningham's  Estate,  267  IlL  367,  108 
of  such  suretyship"  within  the  con-  N.  E.  350;  Hall  v.  Gleason,  158  Ky. 
tract,  a  surety  company  was  held  un-  789,  166  S.  W.  608;  Jefferson's  Admr. 
able,  in  an  action  to  recover  second  v.  Bogard's  Admrs.,  159  Ky.  376,  167 
instalment  of  premium  of  bond,  to  S.  W.  150;  Sinclair  v.  Wismann,  183 
recover  counsel  fee  paid  by  it  in  ac-  Mo.  App.  709,  167  S.  W.  580;  Single- 
tion  for  first  instalment:  National  ton  v.  Shepherd  (Mo.  App.),  183  S. 
Surety  Co,  v.  Breuchaud,  173  App.  W.  1077;  Yawger  v.  American  Surety 
Div.  795,  160  N.  Y.  S.  71.  Although  Co.,  212  N.  Y.  292,  106  N.  E.  64,  L. 
the  general  rule  is  that  a  surety  can  R.  A.  1915D,  481n;  People  v.  Metro- 
not  recover  against  his  principal  until  politan  Surety  Co.,  175  App.  Div.  43, 
the  former  has  paid  the  debt  it  does  161  N.  Y.  S.  616;  Fowle  v.  McLean, 
not  apply  where  the  surety  has  satis-  168  N.  Car.  537,  84  S.  E.  852 ;  A. 
fied  the  debt  of  the  principal  by  the  Guckenheimer  &  Bros.  Co.  v.  Kann, 
execution  of  his  negotiable  note:  243  Pa.  75,  89  Atl.  807;  Linlbiom  v. 
Ball  v.  Miller  (Tex.  Civ.  App.).  187  Johnston,  92  Wash.  171,  IJpPac.  972; 
S.  W.  688.  Selvey  v.  Armstrong,  V  W.  Va.  13, 

*«  Valdosta  Bant  &c  Co.  v.  Pen-  79  S.  E.  1019.    Howp'^r,  it  is  compe- 

dleton,  145  Ga.  Z2^,  89  S.  E.  216;  Mc-  tent  for  one  sureV  to  agree  that,  as 

Cormick  v.   Obanion,   168   Mo.  App.  between  himself  and  the  other  surety, 

606,   153  S.  W.  267 ;  Van  Hoose  v.  he  would  be  rtimarily  liable :  Hoyt  v. 

Southwestern    Mach.    Co.,   169     Mo.  Griggs,  164  *owa  672,  146  N.  W.  745. 

App.  54,  154  S.  W.  165.  But    there  can    be    no    contribution 

*^  American  Bonding  Co.  v.  Alca-  where   e*ch   surety    pays    the    same 

traz  Const.  Co.,  202  Fed.  483;  United  amount*'   Broderick    v.    Lucas    (Mo. 

States  Fidelity  &c.  Co.  v.  Gray  (Del.  App.)    182   S.   W.   154.     Failure  of 

Super.),  97  Atl.  425;  Frye  v.  Sims,  consiaeration  is  no  defense  to  an  ac- 

144  Ga.  74,  86  S.  E.  249;  Wilson  v.  tion  for   contribution    by    a    surety 

Kite's  Exr.,   154  Ky.  61,   157  S.  W.  against  his  cosurety  where  a  negotia- 

41 ;  Seymore  v.  Dabbs,  170  Mo.  App.  ble  note  is  paid  after  maturity  to  a 

151,  155  S,  W.  493 ;  Brown  v.  Marma-  hoder   in   due   course  by   a   surety : 

duke.  248  Pa.  247,  93  Atl.  1023.  Cimmins  v.  Line,  43  Okla.  575,  143 

<8  Cooper  V.  Jewett,  233  Fed.  618,  Pa:.  672.    Contribution  between  sure- 

147  C.  C.  A.  426.    Surety  is  seconda-  tie:  is  an  equitable  doctrine,  based  on 

rily  liable  on  a  debt,  and  after  paying  the  fact  that  one  surety  has  paid  the 

it  is  entitled  to  indemnity  from  the  delt  for  which  he  and  his  cosurety 
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the  principal  debtor  for  his  own  indemnity  it  will  inure  to  the 
benefit  of  all  the  sureties.*^® 

§  3985.  Rights  of  creditor  or  obligee/* — When  a  surety 
has  satisfied  the  obligation  of  his  principal  he  is  entitled  to  pos- 
session of  the  personalty  pledged  by  the  principal  to  the  obligee 
to  the  extent  of  reimbursing  him  for  the  amount  he  has  paid." 

§  3988.     Surety's  liability  limited  to  terms  of  contract"— 

A  contract  of  suretyship  must  be  strictly  construed.'* 

were  liable,  and  that  fact  must  be  E.  350;  Lindblom  v.  Johnston,  92 
proved  by  the  surety  asking  contri-  Wash.  171,  158  Pac.  972. 
bution:  Knight  v.  Kerfoot,  (Ind.),  ^°  Broussard  v.  Mason,  187  Mo. 
102  N.  E.  983;  Comstock  v.  Pot-  App.  281,  173  S.  W.  698;  Baber  v. 
ter.  191  Mich.  629,  158  N.  W.  102 ;  Hanie,  163  N.  Car.  588,  80  S.  E.  57. 
Strasburger  v.  Myer  Strasburger  &  But  see  Assets  Realization  G).  v. 
Co.,  167  App.  Div.  198,  152  N.  Y.  S.  American  Bonding  Co.,  88  Ohio  St 
757;  Shuford  v.  Cook,  164  N.  Car.  46,  216,  102  N.  E.  719,  Ann.  Cas.  1915A, 
80  S.  E.  61;  Fowle  v.  McLean,  168  1194n.  Under  Rev.  Stat  1909,  §§ 
N.  Car.  537,  84  S.  E.  852.  Though  2777,  11277,  a  surety  who  settles  with 
bound  by  different  instruments,  sure-  creditor  for  less  than  his  share  of  the 
ties  for  the  same  debt  may  be  re-  indebtedness  held  not  entitled  to  con- 
quired  to  contribute  proportionately :  tribution  from  cosurety,  who  had  pre- 
Remage  v.  Marple,  76  W.  Va.  379,  85  viously  procured  a  release  by  paying 
S.  E.  663.  But  a  cosurety's  pa3Tnent  a  less  amount:  Singleton  v.  Shepherd 
on  a  bond  after  the  claim  against  him  (Mo.  App.),  183  S.  W.  1077. 
has  been  barred  by  the  statute  of  lim-  ^^  The  undertaking  of  a  surety  on 
itations  is  voluntary,  and  does  not  a  note  is  independent  and  additional 
entitle  him  to  contribution:  Gronna  to  any  security  that  the  maker  may 
V.  Goldammer,  26  N.  Dak.  122,  143  N.  give  the  creditor,  and  a  holder  of  the 
W.  394,  Ann.  Cas.  1916A,  165n.  See  note  may  sue  on  the  promise  of  the 
for  review  of  cases  on  both  sides  as  surety  without  reference  to  any  col- 
to  ^whether  right  of  surety  to  indem-  lateral  security  available  from  other 
hity''^4:^m  principal  or  contribution  sources :  Erwin  v.  E,  I.  Du  Pont  De 
from  cosureties  is  affected  by  fact  Nemours  Powder  Co.  (Tex.  Civ. 
that  statut'SL  of  limitations  has  run  App.),  156  S.  W.  1097;  Dillard  v. 
against  an  station  by  the  creditor  Chandler  (Tex.  Civ.  App.),  157  S. 
against  the  pnJiOPal  or  cosureties:  W.  303.  An  indorsee  of  a  note  be- 
Frew  v.  Scoular  (^br.),  162  N.  W.  fore  maturity  for  value  and  without 
496,  L.  R.  A.  1917F/Sip65,  1074-1076.  notice  need  not  foreclose  a  material- 
Where  there  has  been  iSi  P^iyn^^nt  one  man's  lien  but  may  at  once  sue  the 
of  the  two  sureties  canv^*  sue  the  sureties,  especially  where  the  value 
other  to  compel  payment  o^i  ^^s  share  of  the  lien  is  uncertain :  Erwin  v.  E 
to  the  principal  debtor,  foiN^^y"^^"*  ^-  ^^  ^o^*  ^^  Nemours  Powder  Co., 
to  the  creditor:  Zachry  v  Retcrson  (Tex.  Civ.  App,),  156  S.  W.  1097. 
(Tex.  Civ.  App.),  171  S.  W  ^'  ^  "Interstate  Trust  &c  Co.  v. 
paid  surety  may  have  contria"*^o"  Young,  135  La.  465.  65  So.  611 ;  Wills 
from  an  accommodation  suS^^y  •  v.  Fuller,  47  Okla.  720,  150  Pac.  693. 
United  States  Fidelity  &  Guar*"^y  °^  The  liability  of  a  surety  company 
Co.  V.  Naylor,  237  Fed.  314  wft^^®  "^"^*  ^^  determined  under  the  ordi- 
one  or  more  cosureties  are  insolvf  ^"*  ^^^  ^^^^  ^^  ^^^'  ^"^  ^^°  "°*  ^^  ^^' 
and  one  of  the  sureties  pays  the  dH^**  tended  beyond  the  terms  of  the  con- 
he  is  entitled,  in  a  suit  for  contri^*^^:  tract:  Pacific  County  v.  I llmois  Surety 
tion,  to  a  proportionate  increase  oi  Co  234  Fed.  97;  Bright  v.  Mack 
contribution  from  those  who  are  J-'O'-  (Ala.),  72  So.  433;  Mann  v.  Mann, 
vent:  Comstock  v.  Potter,  191  Mfch.  119  Va.  630,  89  S.  E.  897. 
629.  158  N.  W.  102;  Trego  v.  CtJ^"  "Bright  v.  Mack  (Ala.),  72  So. 
ningham's  Estate,  267  111.  367,  108    ^'• 
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433;   D.   T.   Williams   Valve   Co.   v.  to  sureties  without  compensation,  is 

Amorous,  19  Ga.  App.  155,  91  S.  E.  generally  relaxed  when  applied  to  a 

240;  Wainwright  Trust  Co.  v.  United  paid  surety:    Neilson  v.  Title  Guar- 

States    Fidelity    &c    Guaranty    Co.  anty  &c  Co.,  81  Ore.  422,  159  Pac 

(Ind.  App.),  114  N.  E.  470.  The  rule  1151. 
of  strictissimi  juris,  usually  available 
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INDEMNITY  CONTRACTS 


§  3996.  Definition.^ — A  contract  of  indemnity  is  distin- 
guishable from  one  of  guaranty  and  suretyship  in  that  the  for- 
mer is  to  make  good  and  save  another  from  loss  on  some  obliga- 
tion to  a  third  person,  and  is  not  a  promise  to  one  to  whom  an- 
other is  answerable  or  bound  to  pay  in  case  of  the  default  of  a 
principal." 

§  4000.  Construction  and  operation.' — The  intent  of  the 
covenant  is  decisive  of  the  question  as  to  whether  a  contract  of 
indemnity  is  one  against  liability  or  merely  against  loss  or  dam- 
age.* 

§  4007.     Indemnity  against  negligence.' 

1  See  ch.  XCII  on  "Private  In-  Conn.  57,  98  Atl.  353.  Under  a  con- 
demnity  Bortds;"  also  chaps.  CXVII-  tract  of  indemnity  by  an  express 
CXXXIV  on  "Insurance."  A  contract  company  with  a  railroad,  the  raih-oad 
is  one  of  indemnity  when  bond  is  company  was  entitled  to  recover 
given  for  performance  of  covenants  amounts  paid  by  it  on  judgments  in 
of  a  building  contract,  payment  of  favor  of  employes  of  express  corn- 
debt  incurred  by  contractors,  com-  pany  for  personal  injuries  and  cx- 
pletion  of  the  building  free  from  pense  of  resisting  actions  therefor: 
mechancs'  liens,  performance  of  the  Central  R.  Co.  v.  Morgan,  89  N.  J. 
covenants  of  the  contract  and  pay-  L.  165,  98  Atl.  443.  Where  the  lan- 
nent  of  costs  incident  to  enforcement  guage  in  a  contract  of  indenmity  was 
of  payment  and  collection  of  debts  broad  enough  to  create  such  liability 
incurred  by  contractors :  Stuart  v.  but  was  harsh  and  burdensome  it  was 
Carter  (W.  Va.),  90  S.  E.  537.  held  that  the  contract  of  railroad  and 

*Hall  V.  Equitable  Surety  Co.,  126  defendant  would  not  render  dcfcnd- 

Arlc.   535,    191   S.   W.  32;   Stuart  v.  ant  liable  for  personal  injuries  to  a 

Carter   (W.  Va.),  90  S.  E.  537.  third  person  due  to  negligence  of  the 

'  One  who  contracted  to  build  an  road  on  spur  track  paid  for  by  de- 
elevated  railroad  structure  was  held  fendant  and  controlled  by  the  road: 
liable  to  indemnify  the  road  against  Houston  &c.  R.  Co.  v.  Diamond  Press 
damages  recovered  against  it  by  aii  Brick  Co.  (Tex.  Civ.  App.),  188  S. 
employe  of  subcontractor,  though  his  W.  32. 

injuries  were  caused  solely  by  negli-  *  Stuart  v.  Carter  (W.  Va.),  90  S. 

gence  of  road  itself:  Long  Island  R.  E.  537. 

Co.  V.  American  Bridge  Co.,  175  App.  *^  [Main   section   cited   in    Houston 

Div.  170,  161  N.  Y.  S.  543;  People's  &c.    R.    Co.   v.    Diamond    Brick  Co. 

Bank   v.    ^tna   Indemnity    Co.,    91  (Tex.  Civ.  App.),  188  S.  W.  32,  34.] 
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CHAPTER   CXVII 

DEFINITION,  NATURE  AND  MANNER  OF  MAKING  INSURANCE 

CONTRACTS 

§  4020.  Definition.* — A  fire  insurance  contract  is  not  a 
contract  to  insure  the  property  against  fire,  but  to  insure  the 
owner  of  the  property  against  loss  by  fire,  and  the  insurer  is  not 
rendered  liable  by  destruction  of  the  property  by  fire  unless  the 
insured  has  sustained  a  loss  thereby.* 

§  4022.  What  constitutes  insurance.* — A  corporation  con- 
tracting to  care  for  plate  glass  for  a  fixed  term  for  a  fixed  con- 
sideration and  to  replace  the  glass  if  broken  within  the  contract 

^The  essentia]  elements  of  a  con-  others  holding  positions  of  trust: 
tract  of  insurance  are  an  agreement,  John  Church  Co.  v.  iCtna  Indemnity 
which  may  be  oral  or  written,  Co.,  13  Ga.  App.  826,  80  S.  E.  1093 ; 
whereby  for  a  legal  consideration  People  v.  Potts,  264  111.  522,  106  N. 
the  promisor  undertakes  to  indem-  E,  524.  A  policy  may  be  a  life  policy, 
nify  the  promisee  if  he  shall  suffer  a  though  it  included  injuries  not  re- 
specified  loss:  State  v.  Revelle,  257  suiting  in  death,  and  provided  a 
Mo.  529,  165  S.  W.  1084;  Draper  v.  graduated  amount  in  case  of  death 
Delaware  State  Grange  Mut.  Fire  within  five  years:  Eminent  House- 
Ins.  Co.  (Del.  Super.),  91  Atl.  206;  hold  of  Columbian  Woodmen  v.  Gal- 
Baltimore  Life  Ins.  Co.  v.  Floyd  lant,  194  Ala.  680,  69  So.  884.  The 
(Del.  Super),  91  Atl.  653;  Pirics  v.  constitution  and  by-laws  of  the  com- 
First  Russian  Slavonic  Greek  Catho-  pany,  the  application  for  member- 
lie  Benevolent  Soc,  83  N.  J.  Eq.  29,  ship,  and  the  benefit  certificate  con- 
89  Atl.  1036;  Moore  v.  Prudential  stitute  the  contract  of  insurance  in  a 
Casualty  Co.,  170  App.  Div.  849,  156  fraternal  beneficiary  society :  Neenan 
N.  Y.  S.  892 ;  Commonwealth  v.  Met-  v.  National  Council  of  Knights  and 
ropolitan  Life  Ins.  Co.,  254  Pa.  510,  Ladies  of  Security,  188  111.  App.  490. 
98  AtL  1072.  The  following  are  cases  in  which  the 

2  Draper  v.  Delaware  State  Grange  companies  were  held  not  to  be  in- 

Mut  Fire  Ins.  Co.  (Del.  Super.),  91  surers.    A  company  which  agreed  to 

Atl.   206.    A   broker's    certificate   to  procure  for  subscribers  medical  serv- 

plaintiff  was  held  not  a  contract  of  ices,  drugs,  and  merchandise  from  a 

insurance,  but  merely  a  memorandum  physician  and  retailers,  but  did  not 

notifying  it  that  they  had  effected  in-  guarantee  the  performance  by  them 

surance  in  its  favor:   California  Can-  held  not  engaged  in  insurance  business 

neries  Co.  v.  Canton  Ins.  Office,  25  within  the  insurance  code:    State  v. 

Cal  App.  303,  143  Pac  549.  ^  Universal  Service  Agency,  87  Wash. 

*  "Fidelity   insurance,"   under   Civ.  413,  151  Pac  768,  Ann.  Cas.  1916C, 

Code    1910,    §    2550,    is    a    contract  101 7n.    A  contract  of  endowment  by 

whereby    one    agrees    in    considera-  the  terms  of  which  the  insurer  apreed 

tion   of   an   amount   to   be   paid,    to  to  pay  testator  $5,000  if  living  March 

indemnify    another     from    the    loss  18,  1910,  but  if  he  should  die  before 

arising   from    the    want   of   honesty,  that  time  the  contract  should  be  void, 

integrity,  or  fidelity  of  employes  or  was  not  a  contract  of  insurance  as 
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period  was  attempting  to  do  an  insurance  business.*  Though  it 
collected  money  to  meet  its  obligations  by  "annual  dues"  instead 
of  premiums,  the  Kansas  Mutual  Life  Insurance  Company 
was  held  to  be  practically  an  old  line  life  insurance  company.*  It 
was  held  that  a  corporation  executing  contracts  to  furnish  mem- 
bers a  funeral  and  all  necessary  requisites  was  engaged  in  writ- 
ing life  insurance.® 

§  4023.  Reinsurance/ — ^W^hen  a  company  has  assumed  a 
benefit  certificate  and  has  accepted  dues  from  month  to  month  it 
can  not  assert  that  the  contract  is  ultra  vires.® 

§  4024.  Parties.® — ^The  word  "assured"  is  sometimes  used 
to  designate  the  person  who  procures  the  insurance  and  the  word 

defined  by  Rev.  Laws,  ch.  118,  §  3:  ^Plaintiff  is  not  bound  to  prove 

Curtis  V.   New  York  Life   Ins.    Co.,  terms  of  the  contract  between  the  de- 

217  Mass.  47,   104   N.   E.  553,   Ann.  fendant  and  the  order  in  an  action 

Cas.     1915C,     1003n.     A    mercantile  against  defendant  which  has  assumed 

agency   which    was   organized   under  the  obligations  of  a  fraternal  order: 

the    General     Business     Corporation  Spande   v.   Western    Life   Indemnity 

Law  may  amend  its  articles  of  in-  Co.,  68  Ore.  171,  136  Pac  1189.  AI- 

corporation  so  as  to  authorize  it  to  though  the  contract  with  the  defend- 

guarantee  the  accuracy  of  facts  in  its  ant   was   oral   the  beneficiary  under 

reports   and   to   specify   its   liability;  insurance  policy  issued  by  a  defunct 

such  guaranty  not  making  it  a  credit  insurance   company   and    taken  over 

guaranty  company,  within  the  mean-  by  defendant  was  held  entitled  to  re- 

ing  of  Insurance  Law,  §  170,  subd.  2,  cover:    Morgan  v.   Royal   Ben.  So- 

or  amounting  to  any  other  form  of  ciety,  170  N.  Car.  75,  86  S,  E.  975. 

insurance:    People  v.  May,  162  App.  Where    the    secretary    of    defendant 

Div.  215,  147  N.  Y.  S.  487.    Railroad  fraternal  society  submitted  a  written 

corporation  maintaining  a  relief  de-  proposal  to  insurer  of   deceased,  to 

partment   for   the   relief   of  disabled  assume  its  obligations  in  considera- 

employes  who  might  become  members  tion  of  a  transfer  of  property  of  in- 

thereof,    and    which    guaranteed    the  surer,  the  delivery  and  acceptance  of 

fulfilment  of  its  obligations  and  fur-  property  and  subsequent  correspond- 

nishing  part  of  its  relief  fund,  was  ence  between  plaintiflF  and  defendant 

held  not  to  be  engaged  in  the  busi-  was   held   sufficient  evidence  of  ap- 

ness    of    life    or    casualty    insurance  proval  to  make  a  prima  facie  case: 

upon   the  cooperative   or   assessment  Witherow  v.  Mystic  Toilers  (Utah), 

plan  within  Insurance  Law,  §  201,  and  161  Pac.  1126. 

hence  not  required  to  comply  with  its  ®  Spande  y.  Western   Life  Indera- 

provisions:    Colaizzi  v.  Pennsylvania  nity  Co.,  68  Ore.  171,  136  Pac  1189; 

R.  Co.,  208  N.  Y.  275,  101  N.  E.  859.  Contra,  Alexander  v.  Bankers'  Union, 

*  People  V.    Standard    Plate   Glass  187  111.  App.  469. 

&  Salvage  Co.,  156  N.  Y.  S.  1012.  » Under   a  policy  taken  out  by  a 

5  Filley  v.  Illinois  Life  Ins.  Co.,  93  father  on  the  life  of  his  minor  son, 

Kans.    193,    144   Pac.  257,   L.   R.  A.  which  was  pa3rable  to  the  "executors, 

1915D,  134n.  administrators  or  assigns  of  the  in- 

«Renschler  v.   State,  90  Ohio  363,  sured,"  the  son   was  the  person  in- 

107   N.   E.   758,   Ann.   1916C,    1014n ;  sured  and  the  beneficiary,  while  the 

State   V.    Globe    Casket   &c.    Co.,    82  father  had  a  right  to  the  custody  of 

Wash.   124,   143   Pac  878,  L.  R.   A.  the  policy:    Burke  v.  Prudential  Ins. 

1915B,  976.  Co.,  221  Mass.  253,  108  N.  E.  1069. 
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"insured"  to  designate  the  person  whose  life  is  covered,  but  ordi- 
narily the  words  are  synonymous.^*' 

§  4026.  The  insurer — Foreign  corporations — State  con- 
trol."— The  legislature  has  authority  to  regulate  the  rates 
of  insurance  companies  because  they  are  affected  with  a  public 
interest." 

§  4035.     Subrogation.^* — ^The  insurer  is  subrogated  to  the 


10  Thompson  v.  Northwestern  Mut. 
Life  Ins.  Co.,  161  Iowa  446,  143  N. 
W.  518. 

11  Insurance  is  a  business  affected 
with  such,  public  interest  that  it  may 
be  regulated  by  the  state  for  the  com- 
mon good :  La  Tourette  v.  McMaster, 
104  S.  Car.  501,  89  S.  E.  398 ;  Wright 
V.  State  Mut.  Life  Ins.  Co.,  142  Ga. 
764,  765,  83  S.  E.  666;  Clay  v.  Em- 
ployers' Indemnity  Co.,  157  Ky.  232, 
1^  S.  W.  1122;  Hopkins  v.  Connecti- 
cut General  Life  Ins.  Co.,  158  N.  Y. 
S.  79.  It  is  within  the  police  power 
of  tlie  state  to  create  a  state  insur- 
ance board:  Insurance  Co.  of  North 
America  v.  Welch  49  Okla.  620,  154 
Pac.  48.  The  legislature  has  authority 
to  prescribe  the  form  of  insurance 
policies  used  within  the  state:  N alley 
V.  Home  Ins.  Co.,  250  Mo.  452,  157  S. 
W.  769,  Ann.  Cas.  1915A,  283n.  The 
state  has  a  right  to  exclude  a  foreign 
insurance  company  that  has  estab- 
lished a  business  in  the  state:  Citi- 
zens' Ins.  Co.  V.  Hebert,  139  La.  708, 
71  So.  955.  While  the  legislature  may 
regulate  the  abuses  of  the  insurance 
business,  it  can  not  create  a  mo- 
nopoly in  the  business  or  author- 
ize a  public  official  to  arbitrarily 
and  capriciously  give  or  withhold 
permission  to  pursue  such  busi- 
ness: Stem  V.  Metropolitan  Life 
Ins.  Co.,  90  Misc.  129,  154  N.  Y. 
S.  283.  While  the  state  has  a  right  to 
supervise  the  business  of  insurance  it 
is  a  legitimate  business,  in  which  any 
citizen  of  good  character  has  a  con- 
stitutional right  to  engage  without 
arbitrary  restriction:  Stern  v.  Met- 
ropolitan Life  Ins.  Co.,  90  Misc.  129, 
154  N.  Y.  S.  283. 

12  German  Alliance  Ins.  Co.  v. 
Lewis.  233  U.  S.  389,  58  L.  ed.  1011, 
34  Sup.  Ct.  612;  i^tna  Ins.  Co.  v. 
Lewis,  92  Kans.  1012,  142  Pac.  954. 


An  accident  insurance  company,  in- 
suring against  loss  of  time  resulting 
from  injury,  is  not  entitled  to  sub- 
rogation to  the  claim  for  damages 
against  a  railway  company  for  negli- 
gently causing  the  injury:  Suttles  v. 
Railway  Mail  Assn.,  156  App.  Div. 
435,  141  N.  Y.  S.  1024.  An  insurance 
company's  right  of  subrogation  to  a 
claim  against  a  tort-feasor  is  not 
barred  by  settlement  between  the 
tort-feasor  and  the  owner  for  less 
than  the  damages,  such  settlement 
being  only  a  defense  pro  tanto  to 
the  extent  of  the  amount  paid:  Fire 
Assn.  of  Philadelphia  v.  Wells,  84  N. 
J.  Eq.  484,  94  Atl.  619,  L.  R.  A. 
1916A,  1280n,  Ann.  Cas.  1917A,  1296n ; 
.(Etna  Ins.  Co.  v.  Hann,  196  Ala.  234, 
72  So.  48. 

13  The  insurers  of  a  cargo  can  only 
claim  as  subrogees  of  the  insured  in- 
terest, and  they  have  no  greater  right 
than  the  insured:  The  Rensalaer,  49 
Ct.  CI.  1.  An  insurer,  on  paying  a 
loss,  is  subrogated  to  the  insured's 
claim  against  the  wrongdoer  causing 
the  loss:  Norwich  Union  Fire  Ins. 
Soc.  v.  Bainbridge  Grocery  Co.,  16 
Ga.  App.  432,  85  S.  E.  622 ;  Pittsburgh 
&c.  R.  Co.  v.  Home  Ins.  Co.,  183  Ind. 
355,  108  N.  E.  525 ;  Stevens  v.  Stew- 
art-Warner Speedometer  Corp.,  223 
Mass.  44,  111  N.  E.  771;  Smith  v. 
Phoenix  Ins.  Co.,  181  Mo.  App.  455, 
168  S.  W.  831 ;  ^Etna  Life  Ins.  Co.  v. 
National  Union  Fire  Ins.  Co.,  98 
Nebr.  446,  153  N.  W.  553;  Fire  Assn. 
V.  Schellenger,  83  N.  J.  Eq.  144,  90 
Atl.  240;  Allen  &c.  Auto  Renting  Co. 
V.  United  Traction  Co.,  91  Misc.  531. 
154  N.  Y.  S.  934;  Powell  v.  Wake 
Water  Co.,  171  N.  Car.  290,  88  S.  K. 
426,  Ann.  Cas.  1917A,  1302n ;  Mil- 
waukee  Mechanics'  Ins.  Co.  v.  Ram- 
sey, 76  Ore.  570,  149  Pac.  542,  Ann. 
Cas.    1917B,    1132n.     The    insurance 
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rights  of  the  insured  by  operation  of  law  and  a  subrogation  re- 
ceipt or  other  agreement  is  unnecessary.^* 

§  4037.    Form  of  the  contract." 

company  has  right  to  pay  mortgage    waives  its  right  to  subrogation  where 
and  take  an  assignment  or  to  become    an  insurer  indemnifies  insured,  with 
subrogated  to  rights  of  mortgagee  in     full  knowledge  of  an  antecedent  set- 
case  there  is  no  assignment  where  a    tlement  between  him  and  a  third  per- 
fire  policy  is  upon  interest  of  mort-    son  causing  the  injury:    Weaver  v. 
gagee,   and   does   not  accrue   to   the    New  Jersey  Fidelity  &c.  Ins.  Co^  56 
benefit  of  the  mortgagor:   Hackett  v.     Colo.  112,  136  Pac.  1180,  51  L.  R.  A. 
Cash,  196  Ala.  403,  72  So.  52;  Bate-     (N.  S.)  414.    So  where  by  the  terms 
man  v.   Sarbach,  89   Kans.  488,    132    of  a  lease  by  a  railroad  company  it 
Pac.  169;  Leyden  v.  Lawrence,  80  N.    was  exempted   from  liability  to  the 
J.  Eq.  550,  85  Atl.  1134;   Stuyvesant    lessee   for  fires,  the  lessee's  insurer 
Ins.  Co.  V.  Reid,  171  N.  Car.  513,  88    can  obtain  no  rights  against  the  lessee 
S.  E.  779.    Without  first  paying  the    upon    the   principle   of    subrogation: 
mortgagee  the  remainder  of  the  mort-    New  York  Ins.  Co.  v.  Chicago  &c.  R. 
gage  debt  the  insurer  held  not  entitled    Co.,  159  Iowa  129,  140  N.  W.  yJZ, 
to  be  subrogated  to  the  insured  mort-        ^*  Fire    Assn.    of    Philadelphia  v. 
gagee's  security :   Carroll  v.  Hartford    Wells,  83  N.  J.  Eq.  140,  90  Atl.  244. 
Fire  Ins.  Co.,  28  Idaho  466,  154  Pac.        ^'^  The  use  of  the  standard  form  of 
985.    Insurer  who  paid  loss  held  en-    fire  policy  prescribed  by  Laws  1909, 
titled  to  bring  suit  in  the  name  of  in-    ch.  164,  is  compulsory,  and  its  pro- 
sured    against   the   one   causing   the    visions  not  only  constitute  the  con- 
fire:    Coffman   v.   Louisville   &c.   R.    tract   between    insurer    and   insured, 
Co.,  184  Ala.  474,  (A  So.  527.   Where    but   is   also   the   law   governing  the 
an  insurer  has  paid  a  loss  on  prop-    rights   of    the   parties:     Hronish  v. 
erty  destroyed  by  the  negligence  of    Home  Ins.  Co.,  33  S.  Dak.  428,  146 
a  tort-feasor,  the  insurer  is   subro-    N.  W.  588.   The  company  was  liable 
gated  to  the  rights  of  the  owner,  and    where  a  fire  insurance  agent's  clerk 
those  rights  are  limited  by  those  of    wrote  a  policy  in  the  agent's  absence, 
the  insured :   Fidelity  Ins.  Co.  v.  At-    pursuant  to  his  directions,  and  signed 
lantic  Coast  Line  R.  Co.,  165  N.  Car.    the  agent's  name,  and  accepted  a  por- 
136,   80   S.   E.    1069.    Regardless   of    tion  of  the  premium,  and  the  agent 
what  might  have  been  recovered  un-    verbally  ratified  his  acts,  and  accepted 
der  the  policy,  where  an   insurance    the  balance  of  the  premium  before 
company  paid  insurance  on  a  house    the   loss,   and   delivered   the   policy: 
burned  through  the  negligence  of  a    Atlas  Assur.  Co.,  Limited  v.  Kettles, 
railroad,  and  the  insured  assigned  his    144  Ga.  306,  87  S.  E.  1.    The  terms 
cause  of  action  to  it,  the  measure  of    required  by  Insurance  Act  of  New 
recovery  in  an  action  by  the  insurer    Jersey  of  1907,  to  be  inserted  in  life 
is  the  full  amount  of  the  damage  sus-    insurance  policies   should  be  a  part 
tained:    Connecticut  Fire  Ins.  Co.  v.    of   every  contract  of   life  insurance 
Chester  &c  R.  Co.,  171  Mo.  App.  70,    within  the  act:  Hollin  v.  Essex  Mut 
153  S.  W.  544.  The  right  of  a  marine    Ben.  Assn.,  88  N.  J.  L.  204,  96  AtL 
insurer  to  subrogation  on  payment  of    71.    Pasting  in  policy,  in  space  left 
a    loss    through    collision    arises    in     for  property  description,  a  sheet  left 
equity  from  the  nature  of  the  con-    loose  at  one  end,  containing  descrip- 
tract,  and  it  is  unnecessary  that  the    tion  of  property  and  book  warranty 
policy  carry  a  provision  to  that  ef-    and  iron  safe  and  other  clauses,  was 
feet :  Federal  Ins.  Co.  v.  Detroit  Fire    held  to  constitute  a  substantial  cohi- 
&c.  Ins.  Co.,  202  Fed.  648,  121  C.  C.     pliance  with  Rev.  Laws  1910,  §  3481. 
A.  58.   The  right  of  subrogation  may    subds.  4,  6:   Phoenix  Ins.  Co.  v.  Hall 
be  waived  by  contract:    Fire  Assn.     (Okla.),  158  Pac.  903.    A  life  insur- 
of  Philadelphia  v.  Schellenger,  84  N.    ance   policy,   combining  elements  of 
J.  L.  464,  94  Atl.  615.    The  insurer    accident  insurance,  which  says,  **This 
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[§    4045 


§  4039.  Statute  of  frauds. — It  is  held  that  an  insurance 
company  can  bind  itself  to  issue  a  policy  in  the  future  by  a 
preliminary  oral  contract.^^ 

§  4040.  Renewal  by  parol.*^ — And  an  oral  contract  to  re- 
new a  policy  in  the  future  is  binding  on  the  company." 

§  4045.  Completion  of  the  contract — Delivery  of  the  pol- 
icy."— ^The  policy,  as  accepted  by  the  insured,  is  the  contract, 
though  he  did  not  know  it  was  to  contain  an  iron  safe  clause.'® 


provision  is  granted  without  addi- 
tional cost  to  the  insured/'  is  held  to 
comply  with  Stat.  1912,  ch.  524,  re- 
quiring that  the  policy  "shall  state 
the  cost  of  such  concessions  to  the 
insured":  Metropolitan  Life  Ins.  Co. 
V.  Hardison,  220  Mass.  52,  107  N.  E. 
397.  The  signing  of  the  bond  by  the 
employer  is  a  condition  precedent  to 
liability  of  the  company  where  a 
surety  bond,  guaranteeing  an  em- 
ployer from  larceny  or  embezzlement 
of  an  employe  so  provided:  Okla- 
homa Sash  &c.  Co.  V.  American 
Bonding  Co.   (Okla.),  153  Pac.  1151. 

1*  National  Live  Stock  Ins.  Co.  v. 
Cramer  (Ind.  App.),  114  N.  E.  427. 

1^  Where  an  insurance  agent  has 
apparent  authority  to  transact  the 
business  intrusted  to  his  care  and  no 
restriction  on  his  aiithority  has  been 
brought  home  to  the  applicant,  he 
can  orally  contract  for  the  company 
to  renew  a  policy:  National  Live 
Stock  Ins.  Co.  v.  Cramer  (Ind.  App.), 
114  N.  E.  427;  Gresham  v.  Norwich 
Union  Fire  Ins.  Society,  157  Ky.  402, 
163  S.  W.  214;  Fireman's  Fund  Ins. 
Co.  V.  Searcy,  157  Ky.  749,  163  S.  W, 
1103. 

18  National  Live  Stock  Ins.  Co.  v. 
Cramer  (Ind.  App.),  114  N.  E.  427. 

i»  See  generally  as  to  delivery  and 
acceptance  of  policy,  note  in  L.  R.  A. 
191 7E.  983.  Though  insured  had  not 
taken  the  policy  from  the  bank  when 
the    loss    occurred,    where    insured 


tnerely  ordered  insurance  on  certain 
property  which  the  agent  said  he 
would  write  and  lealve  for  him  with  a 
bank,  it  was  held  that  the  policy  was 
not  avoided  by  its  stipulation  that  it 
should  be  avoided  by  existing,  insur- 
ance: Springfield  Fire  &c.  Ins.  Co. 
V.  Snowden,  173  Ky.  664,  191  S.  W. 
439.  When  there  is  fraud  in  the  ap- 
plication for,  as  well  as  in  the  pro- 
curement of  the  policy,  it  can  not  be 
said  that  the  transmission  of  the  pol- 
icy to  the  agent  is  the  same  as  a  de- 
livery to  the  insured,  without  consid- 
ering whether  there  was  that  mutu- 
ality of  agreement  and  intention 
which  excuses  the  actual  delivery: 
Fitzgerald  v.  Metropolitan  Life  Ins. 
Co.,  90  Vt.  291,  98  Atl.  498.  As 
soon  as  the  policy  is  placed  in 
the  postoffice  liability  attaches,  in 
the  absence  of  notice  of  refusal 
on  good  grounds  by  the  applicant 
to  accept  it  as  issued :  Williams  v. 
Philadelphia  Life  Ins.  Co.,  105  S. 
■  Car.  305,  89  S.  E.  675.  Though  the 
agent  wrongfully  fails  to  deliver  the 
policy,  when  the  insurer  mails  its 
policy  to  its  agent  for  delivery  to  the 
applicant  without  contemplation  of 
fizrther  action,  liability  attaches: 
Williams  v.  Philadelphia  Life  Ins. 
Co.,  105  S.  Car.  305,  89  S.  E.  675. 

20  Merchants*  &c.  Fire  Underwrit- 
ers v.  Brooks  (Tex.  Civ.  App.),  188 
S.  W.  243. 
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CHAPTER    CXVIII 

INSURABLE  INTEREST  IN   PROPERTY, 

§  4056,     Definition.* — An  equitable  owner  of  property  has 

^  A  carrier  may  insure  the  goods  on  ground  the  fee  of  which  lis  not 
left  in  his  charge,  not  only  for  his  owned  by  the  insured :  Finlon  v.  Na- 
own  benefit,  but  also  for  the  benefit  tional  Union  Fire  Ins.  Co.,  65  Ore. 
of  the  owners:  Symmers  v.  Carroll,  493,  132  Pac.  712.  A  grain  v.are- 
207  N.  Y.  632,  101  N.  E.  698,  47  L.  houseman  has  an  insurable  interest  in 
R.  A.  (N.  S.)  196n,  Ann.  Cas.  1914C,  merchandise  which  may  be  subsc- 
685.  Irrespective  of  payments  made  quently  stored  with  him:  Johnson  v. 
to  him  by  the  owner,  one  who  has  Stewart,  243  Pa.  485,  90  AtL  349. 
contracted  to  furnish  materials  and  A  receiver  in  bankruptcy  has  an  in- 
erect  a  building  has  an  insurable  in-  surable  interest  of  the  bankrupt's 
terest  in  the  building:  Sammons  v.  property:  Reilley  v.  Buffalo  German 
American  Home  Fire  Ins.  Co.,  94  S.  Ins.  Co.,  86  Misc.  69,  147  N.  Y.  S. 
Car.  366,  11  S.  E.  1108,  Ann.  Cas.  1086.  A  postmaster  held  to  have  such 
191 5B,  1095n ;  Fuhrman  v.  Sun  Ins.  an  interest  in  government  stamps  for 
Office,  180  Mich.  439,  147  N.  W.  618,  which  he  was  required  to  account: 
Ann.  Cas.  1913A,  466n;  Hudson  v.  General  Accident  &c.  Corporation  v. 
Glens  Falls  Ins.  Co.,  218  N.  Y.  133.  Stratton,  165  Ky.  754,  178  S.  W.  1060. 
112  N.  E.  728,  L.  R.  A.  1917A,  482n ;  A  steamship  company  does  not  have 
Western  Assur.  Co.  v.  Hillyer-  an  insurable  interest  in  the  freight  to 
Deutsch-Jarratt  Co.  (Tex.  Civ.  App.),  be  earned  on  a  cargo  which  is  being 
167  S.  W.  816.  The  mortgagee  and  loaded  at  the  time  the  covering  agree- 
owner  of  property  may  each  obtain  ment  for  insurance  was  executed  un- 
insurance  upon  his  interest :  Kelley  der  Civ.  Code;  §  2662,  defining  an  in- 
V.  People's  Nat.  Fire  Ins.  Co.,  181  III  surable  interest  in  freightage:  Vic- 
App.  142;  Continental  Ins.  Co.  v.  toria  S.  S.  Co.  v.  Western  Assur. 
Bair  (Ind.  App.),  114  N.  E.  763;  Co.,  167  Cal.  348,  139  Pac.  807. 
Dodge  V.  Grain  Shippers*  Mut.  Fire  Though  a  husband  collects  the  rents 
Ins.  Assn.,  176  Iowa  316,  157  N.  W.  and  uses  the  money  for  his  own  pur- 
955 ;  Gould  v.  Maine  Farmers'  Mut  poses  he  has  no  insurable  interest  in 
Fire  Ins.  Co.,  114  Maine  416,  96  Atl.  the  separate  property  of  his  wife: 
732,  L.  R.  A.  1917A,  604n ;  Stujrvesant  W^isecup  v.  American  Ins.  Co.,  186 
Ins.  Co.  V.  Reid,  171  N.  Car.  513,  88  Mo.  App.  310,  172  S.  W.  ll\  La  Font 
S.  E.  779.  A  lessee  had  an  insurable  v.  Home  Ins.  Co.,  193  Mo.  App.  543, 
interest  where  he  leased  certain  land  182  S.  W.  1029;  Oatman  v.  Bankers' 
with  the  right  of  occupancy  and  with  &c.  Mut.  Fire  Relief  Assn.,  66  Ore. 
a  provision  that  any  improvement  at  388,  133  Pac.  1183,  134  Pac.  1033.  But 
the  end  of  the  lease  should  revert  to  it  is  held  that  he  has  an  insurable  in- 
the  owner  of  the  property,  and  he  terest  in  the  separate  property  of  the 
had  the  right  of  occupancy  of  the  en-  wife  where  it  is  used  by  himself  and 
tire  premises :  Home  Ins.  Co.  v.  Co-  family  as  a  dwelling  house :  Kludt  v. 
ker,  43  Okla.  331,  142  Pac.  1195;  Rich-  German  Mut.  Fire  Ins.  Co.,  152  Wis. 
mond  V.  Kelsey,  225  Mass.  209,  114  637,  140  N.  W.  321,  45  L.  R.  A.  (N. 
N.  E.  319.  But  in  Oregon  it  has  S.)  1131n,  Ann.  Cas.  1914C,  609n; 
been  held  that  a  lessee  with  the  op-  Funk  v.  Anchor  Fire  Ins.  Co.,  171 
tion  to  purchase  real  estate  on  which  Iowa  331,  153  N.  W.  1048.  See  also 
a  building  owned  by  them  is  situated  as  to  where  husband  or  wife  has  in- 
has  not  the  fee  simple  title  to  such  surable  interest:  Hawkins  v.  South- 
real  estate,  within  L.  O.  L.  §  4666,  western  Mut.  F.  Ins.  Co.  (W.  Va.), 
providing  that  fire  policies,  unless  93  S.  E.  873,  L.  R.  A.  1918A,  789, 
otherwise  provided,  shall  be  void  if  and  cases  reviewed  in  note.  No  in- 
the  subject  of  insurance  be  a  building 
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an  insurable  interest  therein  though  his  legal  title  is  not  perfect.^ 
§  4060.     Continuity  of  interest.' 

surable  interest  is  passed  in  property  nond  v.  Jones,  117  Va.  34,  83  S.  E. 

by  a  sale  by  one  without  title  or  in-  1045,  Ann.  Cas.  191 7C,  155n.   Divorce 

terest:    Niagara    Fire    Ins.    Co.    v.  does   not   dissolve   the   insurable   in- 

Layne,  162  Ky.  665,  172  S.  W.  1090.  terest  which  a  divorced  wife  has  in 

The  following  are  decisions  of  the  a  policy  which  has  been  assigned  to 

question  of  insurable  interest  in  hu-  her   by  her   husband:   Humphrey  v. 

man  life  or  health:  Morrow  v.  Na-  Mutual  Life  Ins.  Co.,  86  Wash.  672, 

tional  Life  Assn.  184  Mo.  App.  308,  151  Pac  100. 

168  S.  W.  881 ;  Thomas  v  National  ^  Cummings  v.  Dirigo  Mut.  Fire 
Benefit  Assn.,  84  N.  J.  L.  281,  86  AtL  Ins.  Co.,  112  Maine  379,  92  Atl.  298; 
375,  46  L.  K  A.  (N.  S.)  779n,  Ann.  Padgett  v.  North  Carolina  Home  Ins. 
Cas.  1914D,  1121n;  In  re  Phillips'  Es-  Co.,  98  S.  Car.  244,  82  S.  E.  409; 
tate.  238  Pa.  423,  86  Atl.  289,  45  L,  R.  Scott  v.  Liverpool  &c.  Globe  Ins.  Co., 
A  (N.  S.)  982n;  Marquet  v.  -^tna  102  S.  Car.  115,  86  S.  E.  484.  See 
Life  Ins.  Co.,  128  Tenn.  213,  159  S.  W.  also  Crossman  v.  American  Ins.  Co. 
733,  L.  R.  A.  1915B,  749n,  Ann.  Cas.  (Mich.),  164  N.  W.  428,  L.  R.  A. 
1915B,  677n ;  Maxey  V.  Franklin  Life  1918A,  390  (holder  of  option  on 
Ins.  Co.  (Tex.  Civ.  App.),  164  S.  W.  property  has  insurable  interest). 
438;  Overton  v.  Colored  Knights  of  *  A  judgment  annulling  her  marriage 
Pythias  (Tex.  Civ.  App.),  173  S.  W.  as  void  ab  initio  terminated  the  wife's 
472;  Mutual  Life  Ins.  Co.  v.  Board,  insurable  interest  in  the  husband's 
Armstrong  &  Co.  Corporation,  115  life  where  a  woman,  living  with  a 
Va.  836,  80  S.  E.  565;  Mutual  Life  man  as  his  wife  under  a  formal  but 
Ins.  Co.  v.  Board  Motor  Truck  Co.  illegal  marriage,  had  him  procure  a 
Corporation,  115  Va.  843,  80  S.  E.  policy  on  his  life  containing  a  change 
567.  Based  on  affinity,  a  wife  has  an  of  beneficiary  clause  and  she  paid  the 
insurable  interest  in  her  husband  and  premiums  therefor;  Ky.  St.  §  2121, 
a  husband  in  his  wife,  and  based  upon  as  to  property  restored  on  divorce 
consanguinity,  a  father  has  an  insur-  "from  the  bond  of  matrimony,"  not 
able  interest  in  his  child  and  a  child  applying:  Western  &c  Life  Ins. 
in  the  life  of  its  father:  Crismond's  Co.  v.  Webster,  172  Ky.  444,  189  S. 
Admx.  v.  Jones,  117  Va.  34,  83  S.  E.  W.  429,  L.  R.  A.  1917B,  375,  Ann. 
1045;  In  re  Cohen,  230  Fed.  733;  Cas.  1917C,  271n.  A  woman  was  en- 
Afro- American  Life  Ins.  Co.  v.  titled  to  recover  only  the  premiums 
Adams,  195  Ala.  147,  70  So.  119;  paid  with  interest  where  she,  after 
Metropolitan  Life  Ins.  Co.  v.  Nel-  the  termination  of  her  insurable  in- 
son,  170  Ky.  674,  186  S.  W.  520,  L,  terest  by  divorce,  continued  until  his 
R.  A.  1917C,  In ;  Lawler  v.  Home  death  to  pay  premiums  on  a  policy  on 
Life  Ins.  Co.,  59  Pa.  Super.  Ct.  his  life  in  which  she  had  been  bene- 
409;  Gaughan  v.  Home  Life  Ins.  ficiary:  Western  &c.  Life  Ins.  Co.  v. 
(x).,  59  Pa.  Super.  Ct.  414.  But  a  Webster,  172  Ky.  444,  189  S.  W.  429, 
niece  does  not  have  an  insurable  in-  L.  R.  A.  1917B,  375,  Ann.  Cas.  1917C, 
terest  in  the  life  of  an  uncle  because  271  n.  It  is  held  in  Northwestern 
of  the  relationship:  Equitable  Life  Mut.  Life  Ins.  Co.  v.  Whiteselle  (Tex. 
Assur.  Society  v.  O'Connor,  162  Ky.  Civ.  App.),  188  S.  W.  22,  that  a  wife. 
262,  172  S.  W.  496.  A  son-in-law  on  being  divorced,  ceased  to  have  any 
does  not  have  an  insurable  interest  in  interest  as  beneficiary  in  a  policy  on 
the  life  of  his  father-in-law;   Cris-  the  husband's  Ufe, 
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CHAPTER   CXIX 

INSURABLE  INTEREST  IN  LIVES 

§  4065.  Common-law  rule/ — If  a  policy  was  valid  at  its 
inception  it  is  not  invalidated  by  being  assigned  to  one  without 
an  insurable  interest.* 

§  4068.  The  modem  rule — Pecimiary  interest  not  re- 
quired.* 

§  4071.     Continuance  of  interest  in  life.* 

1  Under  the  code  a  contract  of  life  643;  L.  R.  A.  1917C,  924.  A  policy  of 
insurance  is  void  unless  the  benefi-  life  insurance  which  names  as  bene- 
ciary  has  an  insurable  interest  in  the  ficiary  a  person  who  has  no  insurable 
life  of  the  insured:  Marquet  v.  JEtnai  interest  in  the  life  of  the  insured. 
Life  Ins.  Co.,  128  Tenn.  213,  159  S.  is  void  as  being  a  wager  polic>: 
W.  733,  L.  R.  A.  1915B,  749n,  Ann.  Dresen  v.  Metropolitan  Life  Ins. 
Cas.  1915B,  677n ;  Prudential  Ins.  Co.  Co.,  195  111.  App.  292.  Unless  tie 
v.  Williams,  113  Ark.  373,  168  S.  W.  person  taking  it  out  has  at  that  time 
1114;  Moving  Picture  Co.  v.  Scottish  an  insurable  interest  in  the  life  of  the 
Union  &c.  Ins.  Co.,  244  Pa.  358,  90  other  a  policy  taken  out  on  the  life 
Atl.  642.  A  beneficiary  having  no  in-  of  another  by  one  who  pays  the  prem- 
surable  interest  in  the  life  of  insured  ium  is  void :  Western  &c  Life  Ins. 
but  paying  the  premium  held  entitled  Co.  v.  Webster,  172  Ky.  444.  189  S. 
to  recover  on  the  policy,  which  was  W.  429,  L.  R.  A.  1917B,  375,  Ann. 
valid  at  its  inception:  Langford  v.  Cas.  1917C,  271n.  A  contract  of  in- 
National  Life  &c.  Ins.  Co.,  116  Ark.  surer  made  with  stranger  to  insure 
527,  173  S.  W.  414,  Ann.  Cas.  1917A,  another's  life  is  void  as  against  public 
1081n.  It  is  held  in  Louisiana  that  policy:  Lee  v.  Equitable  Life  Assur. 
life  insurance  for  the  benefit  of  an-  Soc,  195  Mo.  App.  40,  189  S.  W.  1195. 
other,  having  no  insurable  interest  See  also  as  to  insurance  of  life  of 
therein,  is  not  contrary  to  public  pol-  alien  enemy,  Ann.  Cas.  1917C,  200. 
icy:  New  York  Life  Ins.  Co.  v.  Mur-  But  insurance,  taken  out  by  the  in- 
tagh,  137  La.  760,  69  So.  165.  sured  himself  for  the  benefit  of  one 

2  Foryciarz  v.  Prudential  Ins.  Co.,  who  does  not  have  an  insurable  in- 
95  Misc.  306,  158  N.  Y.  S.  834;  In  re  terest  in  his  life,  is  not  void  as  against 
Phillips'  Estate,  238  Pa.  423,  86  AtL  public  policy:  Lee  v.  Equitable  Life 
289,  45  L.  R.  A.  (N.  S.)  982n,  Ann.  Assur.  Soc,  195  Mo.  App.  40,  189  S. 
Cas.  1914C,  282n.  Contra,  see  Cris-  W.  1195.  It  is  held  in  Potvin  v.  Pru- 
mond  v.  Jones,  117  Va.  34,  83  S.  E.  dential  Ins.  Co.,  225  Mass.  247,  114 
1045,   Ann.   Cas.    1917C,    155n.  N.   E.  292,  that  it  is  not  necessary 

*  "Insurable  interest"  is  dependent  that  a  beneficiary  have  an  insurable 

upon  the  relationship  of  the  parties,  interest  in   the  absence  of  any  evi- 

which  must  be  such  as  will  justify  a  dence  indicating  a  wagering  contract 

reasonable  expectation  of  advantage  *  Though  the  insurable  interest  or 

from  the  continuance  of  the  Hfe  of  relationship   of   the    beneficiary    has 

the  insured  to  the  party  obtaining  the  ceased,  in  absence  of  contrary  stipu- 

insurance:  Western  &c.  Life  Ins.  Co.  lation,  the  designation  of  the  bene- 

V.  Webster,   172  Ky.  444,  189  S.  W.  ficiary  in  a  life  policy,  if  valid  in  its 

429,  L.  R.  A.  1917B,  375,  Ann.  Cas.  inception,     remains     so:     Gibbs    v. 

1917C,  271n.    See  also  notes  in  Ann.  Knights  of  Pythias  of  Missouri,  173 

Cas.    1917C,    158;   Ann.   Cas.   1917E,  Mo.  App.  34,  156  S.  W.  U. 
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§  4075.  Illustrations  of  insurable  interest  in  life. — It  seems 
that  a  valid  marriage  is  not  essential  where  a  man  and  woman  live 
together  as  husband  and  wife,  and  that  either  has  an  insurable 
interest  in  the  life  of  the  other.*  The  statement  by  the  insured  is 
insufficient  to  show  an  insurable  interest,  where  he  states  in  his 
application  for  insurance  that  the  reason  for  naming  the  bene- 
ficiary is  because  he  contributes  to  her  support  and  will  care  for 
her  in  case  of  her  death.®  It  is  held  that  a  mere  moral  claim  for 
support  will  not  amount  to  an  insurable  interest.^ 

§  4076.  Right  of  assignee  without  interest  to  recover  pre- 
miums paid.^ 


^  Western  &  Southern  Life  Ins.  Co. 
V.  Webster,  172  Ky.  444,  lg9  S.  W. 
429,  L.  R.  A.  1917B,  375,  Ann.  Cas. 
1917C,  271n. 

^  Dresen  v.  Metropolitan  Life  Ins. 
Co.,  195  111.  App.  292. 

^  Dresen  v.  Metropolitan  Life  Ins. 
Co.,  195  111.  App.  292. 

®  Policy  held  invalid  if  procured 
and  assigned  under  a  wagering  trans- 


action between  insured  and  person 
who  was  to  pay  premiums,  but  if 
nothing  was  done  to  carry  out  the 
agreement  or  if  the  assignment  was 
merely  intended  to  be  security  for 
money  borrowed  by  insured  to  pay 
the  premiums,  it  was  valid:  Pruden- 
tial Ins.  Co.  V.  Williams,  113  Ark. 
373,  168  S.  W.  1114. 
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CHAPTER   CXX 

NONDISCLOSURE  OF  MATERIAL  FACTS 

§  4087.  Concealment  —  Definition.^  —  It  seems  that  the 
modern  rule  is  that  there  must  usually  be  a  fraudulent  conceal- 
ment of  a  material  fact  to  avoid  a  policy  on  the  ground  of  con- 
cealment.^ 

§  4092,  Where  no  written  application  is  made.* — If  the 
agent  knows  that  the  premises  are  vacant  or  that  other  conditions 
exist  which  are  contracted  against  by  the  terms  of  the  poUcy,  but 
nevertheless  issues  a  policy,  the  terms  are  waived.* 

§  4093.     Incomplete  answers  to  inquiries/ 

§  4094.    Answers  calculated  to  mislead.* 

§  4096.    Materiality." 

§  4098.  Concealment  or  misrepresentation  by  agent* — A 
policy  is  void  where  the  insured  agreed  with  the  soliciting  agent 

1  Where  there  was  no  request  for  ^  The  defects  in  the  policy  will  not 
representation,,  declarations,  warran-  be  available  as  a  defense  to  an  action 
ties  or  medical  examination  on  the  on  the  policy  where  an  application  for 
part  of  the  insurer,  it  was  held  that  credit  insurance  is  clearly  incomplete 
insurer  could  not  stop  payment  of  an-  or  ambiguous  and  the  insurer  issues 
nuity  to  widow  on  ground  that  men-  the  policy  without  demanding  fuller 
tal  condition  of  insured  was  not  dis-  information:  L.  Black  Co.  v.  London 
closed  where  there  was  no  request  Guarantee  &c.  Co.,  159  App.  Div.  186, 
for   representation,  declaration,  war-  144  N.  Y.  S.  424. 

ranties  or  medical  examination  on  the  ®  There  is  no  fraud  in  the  procur- 

part  of  the  insurer :  Helmbold  v.  In-  ing  of  a  life  policy  made  to  a  creditor 

dependent  Order  of  Puritans,  61  Pa.  because   the   debt   owing   to   him  is 

Super.  Ct.  164.  much  less  than  the  face  of  the  policy 

2  Niagara  Fire  Ins.  Co.  v.  Layne,  where  the  application  discloses  that  he 
170  Ky.  339,  185  S.  W.  1136.  was  a  creditor  but  making  no  state- 

*  The  insurer  waives  a  forfeiture  ment  or  inquiry  as  to  the  amount  of 
by  reason  of  an  existing  mortgage  the  debt:  Morrow  v.  National  Life 
where  there  is  no  written  application  Assn.,  184  Mo.  App.  308,  168  S.  W. 
for  fire  insurance,  and  no  questions  881. 

asked   of,   nor   statements   made   by,  ^Any  material  misrepresentation  in 

insured,   and   no  knowledge  by  him  the  application  or  wilful  concealment 

that  the  existence  of  a  mortgage  on  of  a  material  fact  which  would  cn- 

the  property  will  avoid  a  policy:  Man-  hance  the  risk  will  invalidate  the  pol- 

ufacturers'  Mut.  Fire  Ins.  Co.  v.  Swa-  icy,  though  failure  to  state  a  material 

ney,  53  Ind.  App.  429,  101  N.  E.  843.  fact  will  not  avoid  a  policy,  unless 

*  Home  Fire  Ins.  Co.  v.  Wilson,  such  failure  be  fraudulent :  Empire 
109  Ark.  324,  159  S.  W.  1113;  Globe  Life  Ins.  Co.  v.  Jones,  14  Ga.  App. 
&c.  Fire  Ins.  Co.  v.  Indiana  Reduc-  647,  82  S.  E.  62. 

tion  Co.  (Ind.  App.),  113  N.  E.  425;  *  Where  the  applicant  indicates  to 
Tilton  V.  Farmers*  Ins.  Co.,  82  Misc.  the  agent  that  she  suffered  with  pains 
79,  143  N.  Y.  S.  107.  over  the  heart,  the  fact  that  false  an- 

swers were  entered  by  the  agent  in 
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to  suppress  the  existence  of  a  known  disease,  and  falsely  repre- 
sented to  the  authorized  medical  examiner  that  he  did  not  have 
such  disease,  from  which  he  died  within  six  months.** 

the  written  application  did  not  avoid  standing  a  contrary  provision  in  the 

the  policy:  Groffinger  v.  Metropolitan  application  or  policy,  the  knowledge 

Life  Ins.  Co.,  183  111.  App.  618;  Cali-  of  the  local  agents,  who  negotiated 

fornia  Reclamation  Co.  v.  New  Zeal-  an  insurance  policy,  is  the  knowledge 

and  Ins.  Co.,  23  Cal.  App.  611,  138  of  the  company:   Schuler  v.   Metro- 

Pac.    960;    Northwestern    Mut.    Life  politan  Life  Ins.  Co.,  191  Mo.  App. 

Ins.  Co.  v.  Farnsworth,  60  Colo.  324,  52,  176  S.  W.  274.  ^  When  the  agent 

153   Pac.  699;   Cohen  v.   Home  Ins.  had    no    interest    in    the    property, 

Co.     (Del.    Super.),    97    Atl.    1014;  friendly  relations  between  insured  and 

Eagleton  v.  Prudential  Ins.  Co.,  193  insurance  agent  and  payment  of  ^e 

111.   App.   306;   Western   Ins.   Co.   v.  premium  by  the  agent   held   not  to 

Ashby,  53  Ind.  App.  518,  102  N.  E.  show  such  collusion  or  fraud  as  pre- 

45;   West  v.   National   Casualty  Co.  vented  notice  to  the  agent  of  incum- 

(Ind.  App.),  112  N.  E.  115;  Strick-  brances  on  the  property,  constituting 

land  V.  Peerless  Casualty  Co.,  112  notice  to  the  company:  Queen  of  Ar- 
Maine  100,  90  Atl.  974 ;  Equitable  Life  •  kansas  Ins.  Co.  v.  Laster,   108  Ark. 

Assur.  Society  v.  National  Bank  (Mo.  261,  156  S.  W.  848. 

App.),    181    S.    W.    1176;    Maryland  » Mallen    v.    National   Life    Assn., 

Casualty  Co.  v.  Gaffney  Mfg.  Co.,  93  168  Mo.  App.  503,  153  S.  W.  1065. 
S.  Car.  406,  76  S.  E.  1089.    Notwith- 
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REPRESENTATIONS  AND  WARRANTIES 

§  4105,  Representations  —  Definition.  —  Representations 
are  statements  collateral  or  incidental  to  the  contract,  or  induce- 
ments thereto,  rather  than  part  of  the  contract  itself  in  the  sense 
that  warranties  are,  and  there  is  no  guaranty  or  contract  that 
they  are  literally  true.^ 

§  4106.    Warranties  distinguished  from  representations. — 

A  warranty  is  a  statement  constituting  a  vital  part  of  the  con- 
tract and  the  truth  of  which  must  be  fulfilled,  while  a  representa- 
tion is  merely  incidental  or  collateral.* 

1  Nash  V.  Eddy,  184  111.  App.  375 ;  Morgan.  39  Okla.  205,  135  Pac.  279. 
Merchant's  Reserve  Life  Ins.  Co.  v.  It  is  immaterial  whether  a  promise 
Richardson  (Ind.  App.),  118  N.  E.  to  repair  defects  in  insured  property 
576;  Commercial  Bank  v.  American  whose  purpose  is  to  reduce  the  risk. 
Bonding  Co.,  194  Mo.  App.  224,  187  is  a  warranty  or  a  representation,  if 
S.  W.  99.  New  York  Insurance  Law,  the  promise  is  by  reference  included 
§  58,  is  construed  to  require  that  all  in  the  contract  of  insurance  and  is 
statements  made  by  the  assured  shall  relied  on  by  the  insurer:  Mcndenhall 
be  set  out  and  made  to  appear  upon  v.  Farmers'  Ins.  Co.,  183  Ind.  694,  110 
the  face  of  the  policy:  Archer  v.  N.  E.  60.  In  an  application  for  life 
Equitable  Life  Assur.  Soc,  218  N.  Y.  insurance  the  use  of  the  word  "war- 
18,  112  N.  E.  433.  rant"  is  not  conclusive  as  to  whether 

2  Metropolitan  Life  Ins.  Co.  v.  statements  of  applicant  therein  will 
Goodman,  10  Ala.  App.  446,  65  So.  be  considered  as  warranties  or  as 
449;  Baltimore  Life  Ins.  Co.  v.  Floyd  representations  and,  if  possible  under 
(Del.),  94  Atl.  515;  Johnson  v.  Na-  any  reasonable  theory,  they  will  be 
tional  Life  Ins.  Co.,  123  Minn.  453,  considered  representations:  Teeplev. 
144  N.  W.  218,  Ann.  Cas.  1915A,  Fraternal  Bankers*  Reserve  Society 
458n;  Gardner  v.  North  State  Mu-  (Iowa),  161  N.  W.  102.  The  follow- 
tual  Life  Ins.  Co.,  163  N.  Car.  367,  ing  are  cases  in  which  applicant's 
79  S.  E.  806,  48  L.  R.  A.  (N,  S.)  statements  were  held  to  be  warran- 
714n,  Ann.  Cas.  1915B,  652n ;  Miller  ties :  A  representation  made  in  an  ap- 
V.  National  Casualty  Co.,  62  Pa.  plication  for  an  accident  policy  that 
Super.  Ct.  417.  See  also  Mutual  Life  insured  was  in  sound  condition  and 
Ins.  Co.  V.  Hilton  Green,  211  Fed.  had  not  been  disabled  or  received 
31 ;  Weisguth  v.  Supreme  Tribe  of  medical  or  surgical  attention  within 
Ben  Hur,  272  111.  541,  112  N.  E,  350;  the  past  five  years:  Rathman  v.  New 
Farber  v.  American  Automobile  Ins.  Amsterdam  Casualty  Co.,  186  Mich. 
Co..  191  Mo.  App.  307,  177  S.  W.  675;  115.  152  N.  W.  983,  L.  R.  A.  1915E, 
Guarantee  Life  Ins.  Co.  V.  Evert  (Tex.  980.  Ann.  Cas.  \9\7Q  459n.  A  false 
Civ.  App.),  178  S.  W.  643.  In  some  statement  in  his  application  for  a  life 
states  statements  in  an  application  for  policy,  to  the  effect  that  he  was  then 
life  insurance,  not  incorporated  in  the  carrying  insurance  in  no  other  corn- 
policy,  are  representations  and  not  pany :  Floyd  v.  Metropolitan  Life  Ins. 
warranties:    Mutual  Life  Ins.  Co.  v.  Co.  (Del.  Super.),  90  AtL  404;  Amer- 
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§  4107.  Affirmative  and  promissory  warranties. — War- 
ranties, whether  express  or  implied,  are  of  two  kinds,  affirmative 
and  promissory;  the  first  is  one  relating  to  the  existence  of  some 
fact  before  the  making  of  the  policy,  and  the  second  is  one  re- 
lating to  the  happening  of  some  future  event  or  the  performance 
of  some  future  act.* 

ican  Nat.  Ins.  Co.  v.  Anderson  (Tex.  applicant's  uncle  held  not  intended  as 
Civ.  App.),  179  S.  W.  66.  The  fol-  a  warranty;  Baltimore  Life  Ins.  Co. 
lowing  are  cases  in  which  statements  v.  Floyd  (Del.),  94  AtL  515.  A  state- 
of  applicants  were  held  to  be  repre-  ment,  in  an  application  for  accident 
sentations:  Applicant's  statements  in  insurance,  that  the  applicant's  habits 
an  application  for  an  accident  policy  of  life  were  correct  and  temperate  is 
that  he  had  an  income  of  at  least  $750  a  representation  rather  than  a  war- 
annually  :  Murphy  v.  National  Trav-  ranty :  Maloney  v.  Maryland  Casualty 
elers'  Benefit  Assn.  (Iowa),  161  N.  Co.,  113  Ark.  174,  167  S.  W.  845.  The 
\V.  57.  Statements  of  an  applicant  following  cases  are  illustrative  of 
for  life  insurance  regarding  diseases  representations  material  to  the  risk: 
of  which  his  relatives  had  died,  and  A  representation  that  an  automobile, 
of  which  he  is  or  has  been  afflicted:  insured  against  fire  to  the  amount  of 
New  York  Life  Ins.  Co.  v.  Moats,  $1,750,  cost  $2,000:  Farber  v.  Ameri- 
207  Fed.  481,  125  C.  C.  A.  143 ;  Tee-  can  Automobile  Ins.  Co.,  191  Mo. 
pie  V.  Fraternal  Bankers  Reserve  So-  App.  307,  177  S.  W.  675.  Under  in- 
ciety  (Iowa),  161  N.  W.  102.  An-  surance  Code  1911,  §  34,  it  being  pre- 
swers  by  insured  in  his  application  sumed  that  one  who  makes  a  false 
for  a  life  policy  that  he  was  then  in  representation  knowing  it  to  be  false 
good  health :  Roedel  v.  John  Hancock  does  so  with  intent  to  deceive,  where 
Mut  Life  Ins.  Co.,  176  Mo.  App.  deceased  concealed  the  fact  that  he 
584,  160  S.  W.  44.  Answers  in  appli-  had  sjrphilis  in  his  application  for  a 
cation  for  fidelity  bond  as  to  correct-  policy :  Quinn  v.  Mutual  Life  Ins. 
ness  of  agent's  accounts  in  view  of  Co.,  91  Wash.  543,  158  Pac.  82. 
stipulations  qualif}ring  the  provision  Where  an  applicant  for  insurance 
that  they  were  warranties :  Whinfield  falsely  represented  that  within  a 
V.  Massachusetts  Bonding  &  Ins.  Co.,  year  he  had  not  been  intimately  as- 
162  Wis.  1,  154  N.  W.  632.  Statements  sociated  with  any  one  suffering  from 
by  the  insured  as  to  his  employer,  his  a  transmissible  disease,  unless  the  in- 
duties,  and  the  beneficiary,  under  In-  surer  waived  the  same  with  full 
surance  Law,  §  58,  declaring  that  all  knowledge  of  the  facts:  Gardner  v. 
statements  by  the  insured  shall,  m  North*  State  Mut.  Life  Ins.  Co.,  163 
the  absence  of  fraud,  be  deemed  rep-  N.  Car.  367,  79  S.  E.  806,  48  L.  R.  A. 
resentations,  and  not  warranties:  (N.  S.)  714n,  Ann.  Cas.  1915B,  6S2n. 
Moore  v.  Prudential  Casualty  Co.,  » Metropolitan  Life  Ins.  Co.  v. 
170  App.  Div.  849,  156  N.  Y.  S.  892.  Goodman,  10  Ala.  App.  446,  65  So. 
Where  insured,  before  receiving  a  449;  Wilson  v.  Commercial  Union 
policy,  was  required  to  execute  a  cer-  Assur.  Co.,  90  Vt.  105,  96  Atl.  540 
tificate  of  continued  good  health,  such  (and  an  affirmative  warranty  has 
certificate  was  a  representation :  Mas-  the  effect  of  a  condition  precedent) . 
sachusetts  Mut.  Life  Ins.  Co.  v.  Cren-  Provisions  in  policies,  requiring  the 
shaw,  195  Ala.  263,  70  So.  768.  State-  taking  of  an  inventory,  the  keep- 
ment  in  renewal  receipt  upon  fidelity  ing  of  regular  books,  and  their  pres- 
bond  that  the  employe  was  not  then  ervation  in  an  iron  safe,  and  the  like, 
in  default,  not  made  a  warranty  by  are  promissory  warranties  which  must 
any  terms  of  contract:  Commercial  be  strictly  performed  or  the  insured 
Bank  v.  American  Bonding  Co.,  194  can  not  recover:  Hartford  Fire  Ins. 
Mo.  App.  224,  187  S.  W.  99.  State-  Co.  v.  Farris,  116  Va.  880,  83  S.  E. 
ment  in  application  for  policy  of  life  Zll.  For  illustrative  cases  as  to  what 
insurance  that  the  beneficiary  was  the  is  or  is  not  sufficient  compliance  with 
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§    4108]                                            CONTRACTS  [1    Supp. 

§  4108.  Effect  of  breach  of  warranty,— In  the  absence  of 
any  statutory  provision  to  the  contrary,  such  as  is  found  in  some 
jurisdictions,  a  breach  of  warranty  ordinarily  avoids  the  policy, 

such  provisions,  see:  Queen  of  Ar-  (Tex.  Civ.  App.),  169  S.  W.  63jS; 
kansas  Ins.  Co.  v.  Maione,  111  Ark.  Royal  Ins.  Co.  v.  Okasaki  (Tex.  Civ. 
229,  163  S.  W.  771;  Royal  Ins.  Co.  App.),  177  S.  W.  200;  Camden  Fire 
V.  Morgan,  122  Ark.  243,  183  S.  W.  Ins.  Co.  v.  Yarbrough  (Tex.  Gv. 
198;  Cohen  v.  Home  Ins.  Co.  (Del  App.),  182  S.  W.  66;  Oimmonwealth 
Super.),  97  Atl.  1014;  Finleyson  Bros.  Ins.  Co.  v.  Finegold  (Tex.  Gv.  App.), 
V.  Liverpool  &c  Globe  Ins.  Co.,  16  Ga.  183  S.  W.  833 ;  Fisher  v.  Sun  Ins, 
App.  51, 84  S.  E.  311 ;  Hammond  v.  Ni-  Co.,  74  W.  Va.  694,  83  S.  E.  729,  L 
agara  Fire  Ins.  Co.,  92  Kans.  851,  142  R.  A.  1915C,  619;  Houseman  v.  Globe 
Pac.  936,  L.  R.  A.  191 5F,  759n;  Mil-  &c.  Fire  Ins.  Co.,  78  W.  Va.  586.  89  S. 
ler  V.  Home  Ins.  Co.,  127  Md.  140,  96  E.  269.  For  "watchman"  clause  and 
Atl.  267;  Phoenix  Ins.  Co.  v.  Bour-  what  is  sufficient  compliance,  see: 
geois,  105  Miss.  698,  63  So.  212;  Theriault  v.  California  Ins.  (io.,  21 
Georgia  Life  Ins.  Co.  v.  Friedman,  Idaho  476,  149  Pac  719,  Ann.  Cas. 
105  Miss.  789,  63  So.  214;  Penix  v.  1917D,  818n;  Theriault  v.  Springfield 
American  Cent.  Ins.  Co.,  106  Miss.  Fire  &  Marine  Ins.  Co.,  27  Idaho  485, 
145.  63  So.  346;  Pace  v.  American  149  Pac.  722;  St  Paul  Fire  &c  Ins, 
Cent.  Ins.  Co.,  173  Mo.  App.  485,  158  Co.  v.  Kcndle,  163  Ky.  146,  173  S.  W. 
S.  W.  892 ;  Gueringer  v.  Fidelity  &c  Z7Z ;  Frick  v.  Millers*  Nat  Ins.  Co. 
Co.  (Mo.  App.),  184  S.  W.  936;  En-  (Mo.),  184  S.  W.  1161;  Axe  v.  Fi- 
nis v.  Retail  Merchants'  Assn.  Mut  delity  &c.  Co.,  239  Pa.  569,  86  AtL 
Fire  Ins.  Co.,  ZZ  N.  Dak.  20,  156  N.  1095,  46  L.  R.  A.  (N.  S.)  574; 
W.  234 ;  Western  Nat  Life  Ins.  Co.  Mannheim  Ins.  Co.  v.  Charles  Clarke 
v.  Williamson-Halsell-Frazier  Co.,  27  &  Co.  (Tex.  Civ.  App.),  157  S. 
Okla.  213,  131  Pac.  691 ;  Wadleigh  v.  W.  291.  Only  when  the  language  is 
Home  Ins.  Co.,  38  Okla.  316,  132  Pac.  so  clear  and  definite  as  to  leave  the 
1111;  Scottish  Union  &c  Ins.  Co.  v.  court  no  other  alternative,  will  state- 
Cornett  Bros,  42  Okla.  645,  142  Pac  ments  in  an  application  for  insurance 
315 ;  Fire  Assn.  of  Philadelphia  v.  be  construed  as  warranties :  Nash  v. 
Cornett  Bros.,  42  Okla.  703,  142  Pac.  Eddy,  184  111.  App.  375;  E.  H.  Stan- 
317;  Scottish  Union  &c.  Ins.  Co.  v.  ton  Co.  v.  Rochester  German  Under- 
Moore  Mill  &  Gin  Co.,  43  Okla.  370,  writers'  Agency,  206  Fed.  978; 
143  Pac.  12 ;  Hanover  Fire  Ins.  Co.  v.  Padgett  v.  North  Carolina  Home  Ins. 
Eisman,  45  Okla.  639,  146  Pac.  214 ;  Co.,  98  S.  Car.  244,  82  S.  E.  409 ;  Hun- 
Royal  Ins.  Co.  V.  Scritchfield  (Okla.),  ter  v.  United  States  Fidelity  &c 
152  Pac.  97;  Springfield  Fire  &c.  Ins.  Co.,  129  Tenn.  572,  167  S.  W.  692; 
Co.  V.  Halsey  (Okla.),  153  Pac.  145;  Wilson  v.  Commercial  Union  Assur. 
Brown  v.  Connecticut  Fire  Ins.  Co.  Co.,  90  Vt  105,  96  Atl.  540.  The  law 
(Okla.),  153  Pac.  173;  Dickey  v.  does  not  favor  forfeitures  of  policies 
Springfield  Fire  &c.  Ins.  Co.  (Okla.),  for  purely  technical  violations:  (jeor- 
156  Pac.  204 ;  Springfield  Fire  &c  Ins.  gia  Life  Ins.  Co.  v.  Friedman,  105 
Co.  V.  Hays  (Okla.),  156  Pac.  67Z\  Miss.  789,  63  So.  214.  The  common- 
Queen  Ins.  Co.  V.  Dalrymple  (Okla.),  law  rule  that  a  breach  of  an  express 
158  Pac.  1154;  Kaplan  v.  Manufac-  warranty  voids  the  policy,  whether 
turers*  &c  Fire  Ins.  Co.,  55  Pa.  material  or  not,  is  changed  under  Civ. 
Super.  Ct  8;  Hartford  Fire  Ins.  Co.  Code,  §§  2608,  2610,  and  2611,  provid- 
V.  Walker  (Tex.  Civ.  App.),  153  S.  ing  for  the  avoidance  of  an  insurance 
W.  398 ;  National  Union  Fire  Ins.  Co.  policy  for  the  breach  of  a  material 
V.  Walker  f Tex.  Civ.  App.),  156  S.  warranty,  and  applies  to  express  as 
W.  1095;  Hartford  Fire  Ins.  Co.  v.  well  as  implied  warranties:  Victoria 
Adams  (Tex.  Civ.  App.),  158  S.  W.  S.  S.  Co.  v.  Western  Assur.  Co.,  167 
231 ;  Mechanics'  &c.  Ins.  Co.  v.  Davis  Cal.  348,  139  Pac.  807.  A  "warranty" 
(Tex.  Civ.  App.),  167  S.  W.  175;  is  any  statement  material  or  not  which 
State  Mut.  Fire  Ins.  Co.  v.  Kellner  the  parties  have  expressly  agreed  i» 
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5    Ell.    Cont.]  REPRESENTATIONS  [§    4110 

even  though  it  may  not  be  otherwise  regarded  as  material.*  But 
a  breach  of  warranty  as  to  one  class  of  property  covered  by  a 
fire  insurance  contract,  where  it  is  divisible,  will  not  affect  the 
insurance  on  the  other  property." 

§4110«    Application  made  part  of  policy,— The  applica- 
tion is  usually  made  part  of  the  contract,  and,  in  case  of  a  mutual 

true:  Kasjprzyk  v.  Metropolitan  Life    S.  E.  124,  that  the  trend  of  modern 
Ins.  Co.,  /9  Misc.  263,  140  N.  Y.  S.    authority  is  that  a  stipulation  in  a 
211.  policy  which  might  avoid  it  does  not 
*  Metropolitan    Life    Ins.    Co.    v.    do  so  if  it  in  no  way  contributes  to 
Goodman,  10  Ala.  App.  446,  65  So.    the  loss,  and  if  conditions  provided 
449;  Brotherhood  of  American  Yeo-    for  therein  do  not  exist  at  the  time 
men  v.  Fordham,  120  Ark.  605,  180    of  the  loss  as  courts  look  with  dis- 
S.  W.  206;  Baltimore  Life  Ins.  Co.    favor   upon    forfeitures.     The    Ken- 
V.  Floyd   (Del.),  94  Atl.  515;  Grant    tucky    statute,    which    declares    that 
V.  Mutual  Protective  League,  192  111.     misrepresentations   in   insurance   ap- 
App.  4 ;  Hermann  v.  Court  of  Honor,  plication,  unless  material  or  f  raudu- 
193  111.  App.  366;  Sovereign  Camp  of     lent,   shall   not  prevent  recovery,   is 
Woodmen  of  the  World  v.  Latham,  intended  to  prevent  loss  of  indemnity 
59  Ind.  App.  290,  107  N.  E.  749;  Su-  on  warranties  not  fraudulent  or  ma- 
preme  Lodge  of   Modern  American  terial:   Kentucky  Live  Stock  Ins.  Co. 
Fraternal   Order  v.    Miller,  60   Ind.  v.  McWilliams,  173  Ky.  92,  190  S.  W. 
App.  269,   110  N.  E.  556;   National  697;    Collins    v.    Casualty    Co.,    224 
Live  Stock  Ins.  Co.  v.  Owens   (Ind.  Mass.  327,   112  N.  E.  634,  L.  R.  A. 
App.),   113  N.  E.   1024;   Murphy  v.  1916E,  1203.  As  statements  of  family 
National    Travelers'     Benefit     Assn.  history  in  an  application  can  not  be 
(Iowa),  161  N.  W.  57;  McManus  v.  held    to    be   warranties,    such    state- 
Peerless  Casualty  Co.,  114  Maine  98,  ments,    when    believed    to    be    true, 
95  Atl.  510;  Citizens'  Nat  Life  Ins.  would  not  necessarily  vitiate  a  cer- 
Co.  V.  Swords,  109  Miss.  635,  68  So.  tificate,    warranting   truth    of    appli- 
920 ;  Daffron  v.  Modern  Woodmen  of  cant's  answers :    Loesch  v.  Supreme 
America,   190  Mo.  App.  303,   176  S.  Tribe  of  Ben  Hur  (Tex.  Civ.  App.), 
W.  498;.  Kribs  v.  United  Order  of  190  S.  W.  506.   It  is  held  that  a  war- 
Foresters,  191  Mo.  App.  524,  177  S.  ranty  of  good  health  is  not  disproved 
W.  766;  Commercial  Bank  v.  Amer-  in  an  application  for  membership  in 
ican  Bonding  Co.,  194  Mo.  App.  224,  a  beneficial  association  where  it  ap- 
187  S.  W.  99 ;  Hill  v.  Business  Men's  pears   that  the  applicant   had   slight 
Accident  Assn.   (Mo.  App.),   189  S.  troubles  and  infrequent  and  light  at- 
W.  587;  Klein  v.  Supreme  Council  of  tacks  of  sickness,  not  of  such  char- 
Loyal  Assn.,  92  Misc.  216,  155  N.  Y.  acter  to  produce  bodily  infirmity  or 
S.  580;  Robinson  v.  Brotherhood  of  serious  impairment,  or  derangement 
L^omotive  Firemen  and  Engineers,  of  vital  organs:    Csizik  v.  Verhovay 
170  N.  Car.  545,  87  S.  E.  537 ;  Soy-  Sick  Benefit  Assn.,  60  Pa.  Super.  Ct. 

a''*^*^^^o  «P^,^.-  ^?"^^^^I:,.  ^  ^^^^    ^^'  Where  a  woman  who,  under  the 
App.  368,  35  Ohio  Cir.  Ct.  271 ;  Owen    terms  of  her  certificate,  when  apply- 

y:»J^?i!?  «  ^^^f^^"*"^^^  ^^*'  ^  ^^^^  ^"8  fo*"  reinstatement,  warranted  that 

123,  131  Paa  1091 ;  National  Council,  she  was  in  good  health,  although  suf- 

Knights  and  Ladies   of    Security   v.  fering  at  the  time  with  valvular  heart 

Owen,  47  Okla.  464,   149  Pac.  231 ;  trouble,  but  not  knowing  it,  this  was 

Fitzgerald  v.  Metropolitan  Life  Ins.  not    a    breach    of    such    warranty: 

Co.,   90  Vt.  291,   98   Atl.   498;    Mc-  Greenwood   v.    Royal    Neighbors   of 

Knelly  v.  Brotherhood  of  American  America,  118  Va.  329,  87  S.  E.  581. 

Yeomen,    160  Wis.   514,    15?   N.    W.  » National  Union  Fire  Ins.  Co.  v. 

169.    It  is  held  in  Johnson  v.  Rhode  Cubberly,  68  Fla.  253,  67  So.  133. 
Island  Ins.  Co.,  172  N.  C:ar.  142,  90 
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§    4111]  CONTRACTS  [1    Supp. 

benefit  association,  its  constitution  and  by-laws  together  with  the 
benefit  certificate  and  the  appHcation  constitute  the  contract  of 
insurance.®  But,  under  some  statutes,  statements  in  an  appHcation 
are  not  considered  part  of  the  policy,  and  their  falseness  will  not 
avoid  it,  unless  the  application  or  such  part  thereof  is  indorsed 
upon  or  attached  to  the  policy/ 

§  4111.  Construction. — ^Where  the  words  used  in  an  appH- 
cation for  insurance  permit  two  interpretations,  that  most  favor- 
able to  the  insured  will  be  adopted.  A  warranty  in  an  applica- 
tion is  created  only  by  the  most  imequivocal  language.® 

§  4113.    Mistake — Good  faith  answer.^ 

®Love    V.    Modem    Woodmen    of  correct,    notify    the    head    clerk   at 

America,  259  111.  102,  102  N.  E.  183 ;  once" :   Turner  v.  Modem  Woodmen 

Dromgold    v.    Royal    Neighbors    of  of  America.  186  111.  App.  404.    And 

America,  261  111.  60,  103  N.  E.  584;  see   generally   under   other   statutes: 

Pride  v.  Switchmen's  Union  of  North  Metropolitan  Life  Ins.  Co.  v.  Burch, 

America,  178  111.  App.  434;  Gurley  v.  39  App.  D.  C.  397;  Elder  v.  Federal 

Massac   County    Mut.    Relief    Assn.,  Ins.   Co.,  213   Mass.  389,   100  N.  E. 

186  111.  App.  492 ;  Sovereign  Camp  of  655 ;    Pacific   Mut.   Life   Ins.   Co.  v. 

Woodmen  of  the  World  v.  Latham,  Barnes,  35  Ohio  Cir.  Ct  380;  Greli 

59  Ind.  App.  290,  107  N.  E.  749;  Stitt  v.  Sam  Houston  Life  Ins.  Co.  (Tex. 

V.  Locomotive  Engineers'  Mut.  Pro-  Civ.  App.),  157  S.  W.  757.  Where  an 

tective  Assn.,  177  Mich.  207,  142  N.  application  or  other  collateral  instru- 

W.  1110;  Newman  v.  Supreme  Lodge,  ment  is  not  made  part  of  the  policy, 

Knights  of  Pythias,  110  Miss.  371,  70  a  statement  therein  and  not  in  the 

So.  241,  L.  R.  A.  1916C,  1051;  Daf-  policy  is  generally  regarded  as  a  rep- 

fron  v.  Modern  Woodmen  of  Amer-  resentation    rather   than   a   warran^- 

ica,  190  Mo.  App.  303,  176  S.  W.  498.  even  though  the  words  would  consti- 

^New  York  Life  Ins.  Co.  v.  Ham-  tute  a  warranty  if  they  were  in  the 

burger,  174  Mich.  254,  140  N.  W.  510 ;  policy    itself:      Merchants*    Reserve 

Murphy  v.  Colonial  Life  Ins.  Co.,  83  Life    Ins    Co.    v.    Richardson    (Ind. 

Misc  475,  145  N.  Y.  S.  196;  Linzee  App.),  118  N.  E.  576;  Pmdential  Ins. 

V.   Frankfort  General   Ins.   Co.,    162  Co.*  v.  Sellers,  54  Ind.  App.  326,  102 

App.    Div.   282,   147    N.   Y.    S.   606;  N.  E.  894. 

Mees  V.  Pittsburgh  Life  &  Trust  Co.,  ®  National  Live  Stock  Ins.  Co.  v. 

169  App.  Div.  86.  154  N.  Y.  S.  660;  Owens  (Ind.  App.).  113  N.  E.  1024; 

Archer  v.  Equitable  Life  Assur.  Soc.  (Goldberg  v.   Massachusetts   Bonding 

of  United  States,  218  N.  Y.  18,  112  &c.  Co.,  97  Misc.   10,   160  N.  Y.  S. 

N.  E.  433;  Arnold  v.  New  York  Life  1089.    See   also   Nash   v.   Eddy,   184 

Ins.  Co.,  131  Tenn.  720,  177  S.  W.  7S.  HI.    App.    375 ;    Merchants'    Reserve 

It  was  held  in  an  Illinois  case  that  Life    Ins.    Co.    v.    Richardson    (Ind. 

the   application    was   not   sufficiently  App.),  118  N.  E.  576. 

incorporated  in  and  made  a  part  of  "^A   warranty   in   a   life  insurance 

the  policy  where  an  applicant  signed  application     for     reinstatement    was 

the   application    and    delivered    it   to  held    to    warrant    against   conditions 

the  society,   though  directly  beneath  impairing  applicant's   health  only  to 

his     signature     was     the     following  the  best  of  his  knowledge  and  belief 

printed  words :   "A  copy  of  your  ap-  in :     Stanyan   v.   Security   Mut.  Life 

plication  for  membership  is  attached  Ins.  Co.   (Vt),  99  Atl.  417.    But  sec 

to   this  certificate.    Read   it.    If   any  post  §  4118. 
answer  or   statement  therein  is  not 
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5    Ell.    Cont.]  REPRESENTATIONS  [§    4118 

§  4116*     Affirmative  and  promissory  warranties.*^ 

§4118.  Effect  of  misrepresentation."  —  False  material 
statements  in  an  application  for  life  insurance,  known  by  the  ap- 
plicant to  be  untrue,  avoid  the  policy,"  and,  as  a  general  rule,  at 
least  where  they  constitute  warranties,  their  falsity  will  avoid  the 
policy  even  though  they  are  made  in  good  faith  without  knowl- 
edge that  they  are  untrue."  But  in  some  jurisdictions,  generally 
by  statute,  the  question  as  to  whether  false  representations  will 
avoid  a  policy  is  made  to  depend  upon  the  intention  with  which 
they  are  made.^* 

^^  Where  the  policy  does  not  pro-  ^^  ^tna   Life   Ins.    Co.    v.    Moore, 

vide  that  the  insured  shall  be  in  good  231  U.  S.  543,  58  L.  ed.  356,  34  Sup. 

health  at  the  date  of  delivery,  repre-  Ct.  186;  Prudential  Ins.  Co.  v.  Moore, 

sentations  made  by  an  applicant  as  231  U.  S.  560,  58  L.  ed.  367,  34  Sup. 

to  his  good  health  are  not  continuing  Ct.   191 ;  Wolverine  Brass  Works  v. 

representations,   covering  the   period  Pacific  Coast   Casualty  Co.,  27   Cal. 

between  the  date  of  the  application  App.    183,    146    Pac.    184;    Germania 

and  the  delivery  of  the  policy:    New  Life  Ins.  Co.  v.  Klein,  25  Colo.  App. 

York  Life  Ins.  Co.  v.  Moats,  207  Fed.  326,  137  Pac  73 ;  Grand  Fraternity  v. 

481,  125  C.  C.  A.  143.   It  was  held  in  Keatley,  4  Del.  308,  88  Atl.  553 ;  Ni- 

Wilson  v.  Commercial  Union  Assur.  agara    Fire    Ins.    Co.   v.    Layne,    162 

Co.,  90  Vt.  105,  96  Atl.  540,  that  a  Ky.  665,   172  S.  W.   1090;  Rakov  v. 

promissory    warranty    in    insurance  Bankers'  Life  Ins.  Co.,  162  N.  Y.  S. 

contracts   relates   to   matters   arising  539 ;  Van  Woert  v.  Modern  Woodmen 

after  the  policy  is  issued,  and  has  the  of  America,  29  N.  Dak.  441,  151  N. 

effect  of  a  condition  subsequent.   The  W.  224 ;  Pacific  Mut.  Life  Ins.  Co.  v. 

general  subject  has  already  been  con-  O'Neil,  36  Okla.  792,   130  Pac.  270; 

sidered,  ante  §  4107.  Bednarek  v.  Brotherhood  of  Amer- 

^^  [Main  section  cited  in  Supreme  ican  Yeomen,  48  Utah  67,   157  Pac. 

Lodge  of  Mod.  American  Fraternal  884. 

Order  v.   Miller,  60  Ind.   App.  269,  i*  Baltimore  Life  Ins.  Co.  v.  Floyd,  5 

273,  110  N.  E.  556.]  Del.  431, 94'Atl.  515 ;  Donahue  v.  Mut. 

12  Mutual  Life  Ins.  Co.  v.  Hilton-  L.  Ins.  Co.,  37  N.  Dak.  203,  164  N.  W. 

Green,  241  U.  S.  613,  60  L.  ed.  1202,  50,  L.  R.  A.  1918A,  300 ;  Post  v.  Amer- 

36  Sup.  Ct.  676.    See  also  National  ican  Cent.  Ins.  Co.,  51  Pa.  Super.  Ct. 

Americans   v.    Ritch,    121    Ark.    185,  352;  American  Nat.  Ins.  Co.  v.  An- 

180  S.  W.  488;  Cunningham  v.  Na-  derson   (Tex.  Civ.  App.).  179  S.  W. 

tional  Americans,   123  Ark.  620,   185  66.    See  also  Eminent  Household  of 

S.   W.  786;   Porter  v.  General  Ace.  Columbian  Woodmen  v.  Gallant,  194 

Fire  &c.  Corp.,  30  Cal.  App.  198,  157  Ala.  680,  69  So.  884;  Afro-American 

Pac.  825;  Commercial  Bank  v.  Amer-  Life  Ins.  Co.  v.  Adams,  195  Ala.  147, 

ican  Bonding  Co.,  194  Mo.  App.  224,  70   So.    119;    Metropolitan   Life   Ins. 

187  S.  W.  99 ;  Kasprzyk  v.  Metropoli-  Co.  v.  Goodman,  10  Ala.  App.  446,  65 

tan  Life  Ins.  Co.,  79  Misc.  263, 140  N.  So.  449;   Kentucky  Live   Stock   Ins. 

Y.  S.  211;  Gardner  v.   North   State  Co.  v.  Mc Williams,   173  Ky.  92,   190 

Mut  Life  Ins.  Co.,  163  N.  Car.  367,  S.  W.  697;  Moore  v.  Prudential  Cas- 

79  S.  E.  806,  48  L.  R.  A.  (N.  S.)  714n,  ualty  Co.,  170  App.  Div.  849,  156  N. 

Ann.    Cas.    1915B,    652n;    Schas    v.  Y.    S.  892;   Whinfield   v.   Massachu- 

Equitable  Life  Assur.  Society,  166  N.  setts  Bonding  &  Ins.  Co.,  162  Wis.  1, 

Car.    55,   81    S.    E.    1014;    Owen    v.  154  N.  W.  632.   It  was  held  in  Grof- 

United   States   Surety  Co.,  38   Okla.  finger  v.  Metropolitan  Life  Ins.  Co., 

123,  131  Pac.  1091 ;  Sovereign  Camp  183  111.  App.  618.   that  the  evidence 

Woodmen   of   the   World   v.   Lillard  must  show  not  only  that  the  repre- 

(Tex.  Civ.  App.),  174  S.  W.  619.  sentations    were    material,    but    that 
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§    4119]  CONTRACTS  [1    Supp. 

§  4119.  Test  of  materiality. — Although,  in  most  jurisdic- 
tions, where  the  rule  is  not  changed  by  statute,  a  false  statement 
constituting  a  warranty  may  avoid  a  policy  even  though  not 
material,  it  is  otherwise  where  the  statement  is  a  mere  representa- 
tion; in  such  case  the  general  rule  is  that  the  false  representa- 
tion must  be  material  in  order  to  avoid  the  policy."  A  repre- 
sentation is  material  when  it  concerns  a  fact  that  would  reason- 
ably influence  an  insurer  in  determining  whether  to  accept  the 
risk  or  in  fixing  the  amount  of  the  premium." 

they  were  known  by  the  insured  to  N.  Car.  55.  81  S.  E.  1014;  St.  Paul 
be  false  and  were  made  with  the  in-  Fire  &c.  Ins.  Co.  v.  HuflF  (Tex.  Civ. 
tention  to  deceive,  to  defeat  a  recov-  App.),  172  S.  W.  755.  "Every  fact 
ery  for  false  representations  in  the  which  is  untruly  stated  or  wrong- 
application.  Unless  substantial  and  fully  suppressed  in  an  application  for 
material  to  the  risk,  a  misrepresenta-  insurance  must  be  regarded  as  mate- 
tion  in  application  for  insurance  on  rial,  if  knowledge  or  ignorance 
an  animal  will  not  avoid  the  policy  in  thereof  would  reasonably  influence 
the  absence  of  bad  faith:  National  the  underwriter  in  estimating  the 
Live  Stock  Ins.  Co.  v.  Owens  (Ind.  character  of  the  risk,  or  in  fixing  the 
App.),  113  N.  E.  1024.  See  also  Mur-  premium":  Gardner  v.  North  State 
phy  V.  National  Travelers*  Benefit  Mut.  Life  Ins.  Co.,  163  N.  Car.  367, 
Assn.  (Iowa),  161  N.  W.  57.  79  S.  E.  806,  48  L.  R.  A.   (N.  S.) 

"Atlas  Life  Assur.  Co.  v.  Moman,  7l4n,  Ann.  Cas.  1915B,  652n.  See  for 
14  Ala.  App.  400,  69  So.  989;  Haiti-  representations  held  material:  El- 
more Life  Ins.  Co.  v.  Floyd,  5  Del.  liott  v.  Frankfort  Marine  Ins.  Co.  of 
201,  91  Atl.  653;  Mutual  Life  Ins.  Frankfort-on-the-Main,  172  Cal.  261, 
Co.  V.  Morgan,  39  Okla.  205,  135  Pac.  156  Pac.  481,  L.  R.  A.  1916F.  1026n; 
279;  Liverpool  &c.  Ins.  Co.  v.  Lester  Grand  Fraternity  v.  Keatlcy,  4  Del 
(Tex.  Civ.  App.),  176  S.  W.  602;  308,  88  AtL  553;  Sowiczki  v.  Modern 
Guarantee  Life  Ins.  Co.  v.  Evert  Woodmen  of  America,  1^  Mich.  265, 
(Tex.  Civ.  App.),  178  S.  W.  643;  158  N.  W.  891;  Smith  v.  American 
Fitzgerald  v.  Metropolitan  Life  Ins.  Automobile  Ins.  Co.,  188  Mo.  App. 
Co.,  90  Vt  291,  98  Atl.  498.  And  it  297,  175  S.  W.  113;  Commercial  Bank 
is  ifrequently  held  that  fraud  must  v.  American  Bonding  Co.,  194  Mo. 
be  shown :  Prudential  Ins.  Co.  v.  App.  224,  187  S.  W.  99 ;  Goldstein  v. 
Sellers,  54  Ind.  App.  326,  102  N.  E.  New  York  Life  Ins.  Co.,  162  N.  Y. 
894;  Fidelity  Mut.  Life  Ins.  Co.  v.  S.  1088;  Marshall  v.  Locomotive  En- 
Elmore,  111  Miss.  137,  71  So.  305.  gineers'  Mut.  Life  &c.  Ins.  Assn.  (W. 
Where  inquiry  as  to  material  matters  Va.),  90  S.  E.  847;  Peterson  v.  Inde- 
is  closed  by  false  answers,  such  false  pendent  Order  of  Foresters,  162  Wis, 
answers  may  themselves  be  material:  562,  156  N.  W.  951.  In  the  following 
Fitzgerald  v.  Metropolitan  Life  Ins.  cases  statements  were  held  to  be  im- 
Co.,  90  Vt  291,  98  Atl.  498.  The  material  and  not  to  avoid  the  polic}-: 
question  of  materiality  is  not  open  Eureka  Life  Ins.  Co.  v.  Hawkins,  39 
to  dispute  where  false  representations  App.  D.  C.  329;  Baltimore  Life  Ins. 
are  made  in  written  answers  to  writ-  Co.  v.  Floyd,  5  Del.  201,  91  Ad. 
ten  questions  as  to  prior  sickness  and  653 ;  Linzee  v.  Frankfort  General  Ins. 
treatment,  in  application,  stating  the  Co.,  162  App.  Div.  282,  147  N.  Y.  S. 
answers  are  offered  as  inducement  to  606;  Moore  v.  Prudential  Casualty 
issuance  of  policy:  Mutual  Life  Ins.  Co.,  170  App.  Div.  849,  156  N.  Y.  S. 
Co.  V.  Leaksville  Woolen  Mills,  172  892;  Vinginerra  v.  Commercial  Cas- 
N.  Car.  534,  90  S.  E.  574.  ualty   Ins.    Co.,    156   N.   Y.   S.  573: 

*•  Empire   Life   Ins.   Co.   v.   Jones,  Miller  v.   National  Casualty  Co.,  62 

14  Ga.  App.  647,  82  S.  E.  62;  Schas  Pa.    Super.    Ct.   417;    Liverpool  &c 

V.  Equitable  Life  Assur.  Society,  166  Ins.  Co.  v.  Lester  (Tex.  Gv.  App.), 
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§  4122.     Statutory  provisions." 

176  S.  W.  602 ;  McPherson  v.  Cam-  subd.  6,  par.  4)  :  Johnson  v.  National 

den  Fire  Ins.  Co.  (Tex.  Civ.  App.),  Life  Ins.  Co.,  123  Minn.  453,  144  N. 

185  S.  W.  1055;  Blackstone  v.  Kan-  W.  218,  Ann.  Cas.  1915A,  458n.  Sec- 

sas  City  Life  Ins.  Co.,  107  Tex.  102,  tion  3784  of  Oklahoma  Comp.  Laws 

174  S.  W.  821 ;  Peterson  v.  Time  In-  1909,  which  provides  that  statements 

demnity  Co.,  152  Wis.  562,  140  N.  W.  made  in  an  application  for  insurance 

286;  Pagel  v.  United  States  Casualty  shall  be  deemed  representations  and 

Co.,  158  Wis.  278,   148  N.   W.  878.  not  warranties,  is  within  the  police 

Recovery   will   not   be    defeated    on  power  of  the  state:  Continental  Cas- 

benefit  certificate  stipulating  that  in-  ualty  Co.  v.  Owen  (Okla.),  131  Pac. 

sured  be  "in  good  health"  when  pol-  1084,   And   said   section   can   not  be 

icy  is  delivered  by  the  fact  that  he  evaded  by  indorsing  such  statements 

had  a  slight  cold  when  the  certificate  upon  the  policy,  which  also  contains  a 

was  delivered  to  him,  which  devel-  provision  stating  that  it  is  issued  in 

oped  into  pneumonia,  causing  death:  consideration  of  such  statements,  and 

Sovereign  Camp  of  Woodmen  of  the  that  they  are  warranted  to  be  true: 

World  V.  Jackson   (Okla.),  157  Pac.  Continental    Casualty    Co.    v.    Owen 

92.  See  aho  National  Council  Knights  (Okla.),  131  Pac.  1084.    See  also  for 

and    Ladies    of    Security    v.    Owen  other  decisions  as  to  effect  of  pro- 

(Okla.),  161  Pac  178;  Witherow  v.  visions  in  various  state  statutes :   Mc- 

Mystic    Toilers     (Utah),    161    Pac  Alpine  v.  Fidelity  &c  Co.,  134  Minn. 

1126.                 ^  192,    158   N.    W.   967;    Metropolitan 

"The  provision   of   the  Alabama  Life  Ins.  Co.  v.  Stiewing  (Mo.  App.), 

statute    relating    to    warranties    and  155  S.  W.  900;  Kribs  v.  United  Order 

representations    should    be    liberally  of  Foresters,  191  Mo.  App.  524,  177 

construed  in  favor  of  the  insured  so  S.  W.  766;  Archer  v.  Equitable  Life 

as  to  avoid  forfeiture  for  breach  of  Assur.  Society,  169  App.  Div.  43,  154 

immaterial  warranties:    Metropolitan  N.  Y.  S.  519;  Arnold  v.  New  York 

Life  Ins.  Co.  v.  Goodman,  196  Ala.  Life  Ins.  Co.,  131  Tenn.  720,  177  S. 

304,   71   So.  409;   Metropolitan   Life  W.  78 ;  National  Life  Assn.  v.  Hagel- 

Ins.  Co.  V.  Goodman,   10  Ala.  App.  stein    (Tex.   Civ.   App.),   156   S.  W. 

446,  65  So.  449.    Minnesota  Act  of  353 ;  McPherson  v.  Camden  Fire  Ins. 

1895  (Rev.  Laws  1905,  §  1623)  makes  Co.    (Tex.    Civ.   App.),    185    S.   W. 

material  representation  with  intent  to  1055 ;     Whinfield     v.     Massachusetts 

defraud  avoid  a  standard  insurance  Bonding  &  Ins.  Co.,  162  Wis.  1,  154 

policy  in  the  form  prescribed  by  Laws  N.  W.  632.  . 
1907  (Rev.  Laws  Supp.  1909,  §  1695, 
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THE    PREMIUM 


§  4131.  Nature  of  premium/ — After  the  death  of  the  in- 
sured or  the  happening  of  the  thing  insured  against  no  further 
premiums  can  be  earned.^ 

§  4132.     Obligation  to  pay  premium.* 

§  4133.  Payment  —  Condition  precedent  —  Forfeiture.*— 
Though  a  policy  by  its  terms  is  incontestable  and  does  not  ex- 


^The  consideration  for  an  insur- 
ance contract  is  generally  called  a 
premium,  which  is  payable  annually, 
semiannually,  monthly,  or  weekly: 
Commonwealth  v.  Metropolitan  Life 
Ins.  Co.,  254  Pa.  510,  98  Atl.  1072. 

2  American  Surety  Co.  v.  Cabell 
(Okla.),  159  Pac.  352. 

2  A  building  superintendent  who 
did  not  order  an  "owner's  indemnity 
policy"  assuring  against  damages  un- 
der the  Workmen's  Compensation 
Act,  and  who  in  no  way  gave  his 
consent  to  becoming  a  party  thereto, 
held  not  liable  for  premium  thereon . 
Standard  Ace.  Ins.  Co.  v.  Fischel,  163 
N.  Y.  S.  92. 

*  [Main  section  cited  in  York  v. 
Sun  Ins.  Office  (Ind.  App.),  113  N. 
E.  1021,  1022,  and  quoted  in  Liverpool 
&c.  Ins.  Co.  V.  Hinton  (Miss.),  Tl 
So.  652,  654,  655.] 

A  failure  to  pay  an  insurance  pre- 
mium unless  waived  works  a  for- 
feiture :  Plumer  v.  Continental  Cas- 
ualty Co.,  12  Ga.  App.  594,  11  S.  E. 
917;  Sturm  v.  Green  Bay  &c.  Fire 
Ins.  Co.,  154  Wis.  420,  143  N.  W. 
151.  Failure  to  pay  a  note  given  for 
an  insurance  premium  will  not  forfeit 
the  policy,  where  forfeiture  is  not 
provided  for,  though  the  note  stipu- 
lates that  nonpayment  at  maturity 
will  avoid  the  policy:  Columbian 
Nat.  Life  Ins.  Co.  v.  Mulkey,  13  Ga. 
App.  508,  79  S.  E.  482 ;  Sims  v.  Jef- 
ferson Standard  Life  Ins.  Co.,  18  Ga. 
App.  347,  89  S.  E.  445 ;  Shawnee  Mut. 
Fire  Ins.   Co.  v.  Cannedy,  36  Okla. 


IIZ,  129  Pac.  865,  44  L.  R.  A.  (N. 
S.)  376.  In  the  absence  of  contrary 
statutory  provisions  a  stipulation  in 
a  life  policy  for  its  forfeiture  for 
nonpayment  of  premiums  at  maturity 
is  en  forcible:  Public  Savings  Ins. 
Co.  V.  Coombes.  59  Ind.  App.  523,  108 
N.  E.  244;  Robinson  v.  Western 
Assur.  Co.,  211  Fed.  747;  Mutual  Aid 
Union  V.  Wadley,  125  Ark.  449,  18S 
S.  W.  1168;  McEachem  v.  New  York 
Life  Ins.  Co.,  15  Ga.  App.  222,  82  S. 
E.  820 ;  Miller  v.  Assured's  Nat.  Mut. 
Fire  Ins.  Co.,  264  III.  380,  106  N.  E. 
203;  Dibrell  v.  Citizens'  Nat.  Life 
Ins.  Co.,  152  Ky.  208,  153  S.  W.428; 
Noble  V.  Southern  States  Mut  Life 
Ins.  Co.,  157  Ky.  4(5,  \(2,  S.  W.  528: 
Burke  v.  Prudential  Ins.  Co.,  221 
Mass.  253,  108  N.  E.  1069 ;  Rocci  v. 
Massachusetts  Accident  Co.,  222 
Mass.  Z7>(),  110  N.  E.  972;  Fidelity 
Mut.  Life  Ins.  Co.  v.  Oliver,  111 
Miss.  133,  71  So.  302 ;  Murphy  v.  La- 
fayette Mut.  Life  Ins.  Co.,  167  K. 
Car.  334.  83  S.  E.  461 ;  McDonald  v. 
Columbian  Nat  Life  Ins.  Co..  253 
Pa,  239,  97  AU.  1086,  L.  R.  A.  1916F. 
1244n;  Parry  v.  Southeastern  Life 
Ins.  Co.,  95  S.  Car.  1,  78  S.  E  441 ; 
Davis  V.  Home  Ins.  Co.,  127  Tenn. 
330,  155  S.  W.  131,  44  L.  R.  A  (N. 
S.)  626;  Edington  v.  Michigan  Mut. 
Life  Ins.  Co.,  134  Tenn.  188,  183  S 
W.  728;  Goddard  v.  Northwestern 
Mut  Fire  Assn.,  85  Wash.  585.  148 
Pac.  893.  Though  the  note  provided 
that  its  nonpayment  at  maturity 
should  ipso   facto  render  the  policy 
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[§  4135 


pressly  provide  for  forfeiture,  yet  when  payment  is  conditioned 
on  payment  of  the  premiums,  such  payments  are  conditions  pre- 
cedent and  the  incontestability  clause  does  not  apply  to  the  fail- 
ure to  pay  premiums." 

§  4134.  Manner,  time  and  place  of  pajnment.* — Subse- 
quent payment  of  dues  to  a  bank,  which  had  no  knowledge  of 
the  loss,  after  a  fire  had  occurred,  and  which  payment  was  not 
accepted  by  the  company,  did  not  render  it  liable.^ 

§  4135.  The  giving  of  a  promissory  note.® — ^The  insured 
can  not  defeat  recovery  in  an  action  on  a  promissory  note  where 


void,  without  notice,  and  the  policy 
contained  a  general  stipulation  that 
it  was  made  in  consideration  of  the 
payment  of  the  premium  in  advance 
the  mere  nonpayment  of  a  premium 
note  at  its  maturity  did  not  forfeit 
the  policy  of  insurance:  Fidelity 
MuL  Life  Ins.  Co.  v.  Goza,  13  Ga. 
App.  20,  78  S.  E.  735.  Contra: 
French  v.  Columbia  Life  &c.  Co.,  80 
Ore.  412,  156  Pac.  1042.  See  United 
States  Annuity  &c.  Ins.  Co.  v.  Peak, 
122  Ark-  58,  182  S.  W.  565.  Where 
at  the  time  of  death  of  employe  the 
employer  owed  the  employe  money 
in  e^fcess  of  delinquent  premium  the 
insurer  was  not  entitled  to  defeat  a 
recovery  for  nonpayment  of  pre- 
miums: Johnson  v.  Fidelity  &c.  Co., 
184  Mich.  406,  151  N.  W.  593,  L.  R. 
A,  1916.A,  475n.  That  the  premiums 
were  never  paid  held  no^ defense  to 
a  suit  on  a  fire  policy:  National 
Union  Fire  Ins.  Co.  v.  Baltimore  As- 
bestos Co.,  122  Md.  121,  89  Atl.  408. 
The  policy  was  in  force  when  deliv- 
ered if,  though  no  premium  was  paid, 
the  company  trusted  insured  to  pay 
the  premium :  Pender  v.  North  State 
Life  Ins.  Co.,  163  N.  Car.  98,  79  S. 
E.  293;  State  Mut  Fire  Ins.  Co.  v. 
Taylor  (Tex.  Civ.  App.),  157  S.  W. 
950. 

*Pope  v.  New  York  Life  Ins.  Co., 
192  Mo.  App.  283,  181  S.  W.  1047. 

*  The  payment  of  assessments  to 
the  agent  of  an  insurance  company 
who  has  apparent  authority  to  make 
collections  held  sufficient:  McLaugh- 
lin v.  National  Protective  Legion,  184 
TIL  App.  597;  Supreme  Lodge  K.  P. 
V.  Connelly,  185  Ala.  301,  64  So.  362 ; 


Grand  Camp  Colored  Woodmen  v. 
Ware,  107  Ark.  102,  153  S.  W.  1114. 
A  member  of  benefit  society  entitled 
to  sick  benefits  which  exceed  overdue 
assessments  held  not  subject  to  sus- 
pension and  the  society  was  bound 
to  apply  the  benefits  to  prevent  a  for- 
feiture: National  Council  &c.  Me- 
chanics V.  Thomas,  163  Ky.  364,  173 
S.  W.  813.  Deposit  of  total  amount 
of  assessments  collected  by  officer  of 
mutual  benefit  society  and  without 
retaining  commission  held  to  be  pay- 
ment of  assessments  due  on  his  own 
policies:  Knights  of  the  Maccabees 
of  the  World  v.  Parsons  (Tex.  Civ. 
App.),  179  S.  W.  78.  A  mutual  life 
insurance  policy  was  held  not  to  have 
lapsed  for  nonpajmient  of  premium, 
where,  when  premium  became  due, 
there  was  a  dividend  sufficient  to 
have  paid  a  quarter's  premium,  which 
payment  was  authorized  under  the 
policy  and  before  expiration  of  the 
quarter,  the  remainder  of  the  pre- 
mium was  tendered:  Mutual  Life 
Ins.  Co.  V.  Henley,  125  Ark.  372,  188 
S.  W.  829. 

^  WolfF  V.  German- American  Farm- 
ers' Mut.  Ins.  Co.  (Okla.),  159  Pac. 
480. 

8  The  custom  of  an  insurance  com- 
pany in  dealing  with  its  general  agent 
in  the  matter  of  premiums  may  give 
the  agent  a  right  to  accept  notes  for 
premium,  he  becoming  liable  to  the 
company  for  its  share  thereof : 
Cranston  v.  West  Coast  Life  Ins. 
Co.,  72  Ore.  116,  142  Pac.  762.  Rev. 
Stat,  1911,  art.  4741,  requiring  all 
premiums  on  life  policies  to  be  paid 
in  advance,  and  article  4954,  prohibit- 
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he  has  retained  the  policy,  the  policy  being  a  sufficient  considera- 
tion for  the  note.® 

§  4136.     Payment  after  loss  or  death/^  * 

§  4138.  Premium  notes.** — A  policyholder  who  retains 
the  policy  for  which  he  gave  premium  notes  is  estopped  to  claim 
that  the  notes  were  obtained  by  fraud.** 

§  4139.  Notice  of  time  when  premium  is  due." — A  notice 
to  the  insured,  which  demands  payment  of  a  single  amount. 


ing  discrimination  as  to  the  premiums 
charged,  held  not  to  avoid  a  policy 
because  the  company  extended  credit 
for,  and  received  another's  obligation 
as,  payment  of  the  first  premium : 
Amarillo  Nat.  Life  Ins.  Co.  v.  Brown 
(Tex.  Civ.  App.)»  166  S.  W.  658. 
There  was  no  liability  on  the  note 
where  an  application  to  change  an 
insurance  policy  and  a  note  for  the 
premium-  was  subject  to  the  insurer's 
acceptance,  and  before  acceptance  de- 
fendant countermanded  the  applica- 
tion :  Planters*  Fire  Ins.  Co.  v. 
Crockett,  115  Ark.  606,  170  S.  W. 
1012.  It  is  no  defense  to  a  suit  on 
a  premium  note  that  the  agent  receiv- 
ing the  same  had  not  registered  and 
paid  his  state  license  tax:  Loyd  v. 
PoUitt,  144  Ga.  91,  86  S.  E.  233. 

8  Boykin  v.  Franklin  Life  Ins.  Co., 
14  Ga.  App.  666,  82  S.  E.  60 ;  Wads- 
worth  v.  Walsh,  128  Minn.  241,  150 
N.  W.  870.  But,  where  wheat  was  de- 
stroyed before  the  policy  was  issued, 
a  note  given  for  premium  on  a  policy 
of  hail  insurance  held  void  for  want 
of  consideration :  Van  Arsdale- 
Osbourne  Brokerage  Co.  v.  Patterson 
(Okla.),  154  Pac.  1131. 

10  The  rights  of  the  insured,  under 
the  policy,  are  not  destroyed  because 
of  injury  before  payment  is  made 
where  insured  has  been  given  an  ex- 
tension of  time  in  which  to  pay  re- 
newal premiums:  West  v.  National 
Casualty  Co.  (Ind.  App.),  112  N.  E. 
115.  It  was  held  that  the  policy  did 
not  take  effect,  although  delivered  by 
the  agent,  where  insured  was  exam- 
ined for  insurance,  he  appearing  in 
perfect  health,  but  he  was  taken  with 
appendicitis  before  policy  was  deliv- 
ered, and  note  given  for  premium 
was    not   paid   before   death:     Will- 


iams v.   Empire   Life   Ins.   Co.,  146 
Ga.  246,  91  S.  E.  44. 

11  Where  fire  insurance  policy  was 
issr.ed  for  indivisible  period  of  five 
years,  for  an  indivisible  premium  of 
$15  and  a  premium  note  for  $60,  the 
note  was  as  much  a  part  of  the  con- 
sideration for  insurance  as  the  cash. 
so  that  it  could  not  be  claimed  that 
there  was  no  consideration  for  the 
note:  Continental  Ins.  Co.  v.  Phipps 
(Mo.  App.),  190  S,  W.  994. 

12  Northern  Assur.  Co.  v.  Meyer, 
194  Mich.  371,  160  N.  W.  617. 

1'  A  forfeiture  of  the  policy  could 
not  be  declared  for  failure  to  pay 
dues  where  no  notice  was  given  if 
it  was  the  custom  to  give  insured  no- 
tice of  each  demand  for  expense 
dues :  lbs  v.  Hartford  Life  Ins.  Co., 
121  Minn.  310,  141  N.  W.  289,  Ann. 
Cas.  1914C,  798n;  Mutual  Life  Ins 
Co.  V.  Davis  (Tex.  Civ.  App.),  154 
S.  W.  1184.  Since  the  policy,  by-laws, 
and  constitution  of  a  mutual  fire 
company  required  that  a  notice  of 
advance  assessments  be  made,  mail- 
ing of  notice  held  a  condition  prece- 
dent to  avoiding  policy  for  nonpay- 
ment of  advance  assessments:  Frakes 
v.  Mutual  Fire  Co.,  69  Ore.  217.  138 
Pac.  224 ;  Mutual  Aid  Union  v.  Wad- 
ley,  125  Ark.  449,  188  S.  W.  1168: 
Bange  v.  Supreme  Council  Legion  of 
Honor  of  Missouri  (Mo.  App.),  161 
S.  W.  652:  Flint  v.  Provident  Life 
&c.  Co.,  215  N.  Y.  254,  109  N.  E.  248. 
A  fraternal  benefit  society  can  not 
declare  a  forfeiture  without  giving 
such  notice  if  it  adopts  the  practice 
of  doing  so  and  leads  its  members 
to  believe  that  notice  will  be  given: 
Loyal  Protective  Ins.  Co.  v.  Walker. 
126  Ark.  296,  189  S.  W.  1050.  For 
nonpayment  of  an  assessment  notice 
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including  both  an  illegal  assessment  and  the  legal  dues,  and  states 

that  unless  such  amount  is  paid  by  a  day  stated  the  policy  will 
be  forfeited,  is  not  a  sufficient  notice  as  to  dues/* 

§  4140.     Right  to  recover  premiums  paid.^' — It  was  held 

that  where  a  school  district,  for  the  purpose  of  securing  bonds, 

entered  into  unlawful  contracts  for  policies  on  the  lives  of  per- 

must  be  given  of  the  assessment  and  Ky.  677,.  156  S.  W.  140,  Ann.  Cas. 
of  the  forfeiture,  if  not  paid  within  1915C,  409n ;  Seaback  v.  Metropolitan 
five  days,  to  forfeit  a  mutual  fire  Life  Ins.  Co.,  274  III.  516,  113  N.  E. 
policy  under  Code  Supp.  1913,  862;  National  Council  of  Knights 
I  1759m :  Salmon  v.  Farm  Property  and  Ladies  of  Security  v.  Garber,  131 
Mut.  Ins.  Assn.,  168  Iowa  521,  150  N.  Minn.  16,  154  N.  W.  512;  Tuite  v. 
W.  680;  Liesny  v.  Metropolitan  Life  Supreme  Forest  Woodmen  Circle, 
Ins.  Co.,  86  Misc.  650,  148  N.  Y.  S.  193  Mo.  App.  619,  187  S.  W.  137; 
1057.  But  it  was  held  in  New  York  Grabinski  v.  United  States  Annuity 
that  under  Insurance  Law,  §  92.  there  &c.  Ins.  Co.,  33  S.  Dak.  300,  145  N.  W. 
can  be  no  recovery  on  a  life  insurance  553.  It  is  the  settled  law  of  this  state 
policy  where  the  insured  died  more  that  the  holder  of  a  policy  of  life 
than  a  year  after  default  in  paying  insurance  who  is  induced  by  fraud 
a  premium  of  which  no  notice  was  and  misrepresentation  may,  by  an  ac- 
given,  though  the  action  was  begun  tion  brought  in  due  time,  recover 
less  than  two  years  after  default:  from  the  insurance  company  the 
Liesny  v.  Metropolitan  Life  Ins.  Co.,  amount  of  premiums  paid,  with  in- 
166  App.  Div.  625,  151  N.  Y.  S.  1084.  terest,  and  without  deduction  for  in- 
The  insurer  need  not  give  insured  tervening  insurance  which  he  has  had 
notice  of  amount  and  when  premium  and  enjoyed:  Provident  Savings 
is  due,  in  the  absence  of  statute  or  Loan  Assur.  Co.  v.  Statler,  34  Ohio 
express  or  implied  agreement  to  do  Cir.  Ct.  391.  Where  insured  in  a  fire 
so,  where  the  policy  fixes  definitely  policy  rendered  a  policy  void  by 
the  amount  of  the  premium  and  the  breaching  a  warranty  he  may  not  re- 
time of  payment :  Mills  v.  National  cover  any  part  of  the  premium :  El- 
Life  Ins,  Co.,  136  Tenn.  350,  189  S.  der  v.  Federal  Ins.  Co.,  213  Mass. 
W.  691 ;  Loyal  Protective  Ins.  Co.  v.  389,  100  N.  E.  655 ;  Criscuolo  v.  So- 
Walker,  126  Ark.  296,  189  S.  W.  cieta  Monarchica  Di  Mutuo  Soccorso 
1050.  Vittoria  Emanuele  III,  89  Conn.  249, 

^*  Where  a  notice  to   insured  de-  93  Atl.  532;   Plummer  v.   Insurance 

manded  pajrment  of  a  single  amount,  Co.,    114    Maine    128,    95    Atl.    605; 

which  included  an  illegal  assessment  Waltz  v.  Workmen's  Sick  &c.  Benefit 

and    the    legal    quarterly    dues,    and  Fund,  141  N.  Y.  S.  578.  The  plaintiff 

stated  that  unless  such  amount  was  was    entitled    to    recover    premiums 

paid  by  a  day  stated  the  policy  would  paid  as  money  paid  to  his  use  where 

be    forfeited,    held    not    a    sufficient  an  insurance  company  issued  a  policy 

notice  as  to  the  dues:    lbs  v.  Hart-  for   less   than   the   regular   premium 

ford   Life   Ins.   Co.,    121    Minn.   310,  to   plaintiff,    who   paid   the    specified 

141    N.    W.    289,    Ann.    Cas.    1914C,  premiums    for    a    number    of    years, 

798n;   McCormack  v.   Security   Mu-  when    the    insurance    company    can- 

tual  Life  Ins.  Co.,  161  App.  Div.  33,  celed  the  policy  as  violative  of  Re- 

146  N.  Y.  S.  613.  visal  1905.  §  4775,  the  parties  not  be- 

1* There  was  no  consideration  for  ing  in  pari  delicto:    Robinson  v.  Se- 

the  premium  paid  and  the  insured  was  curity  Life  &c.  Co.,  163  N.  Car,  415, 

entitled  to  recover  that  amount  with  79  S.  E.  681 ;  Supreme  Council  Cath- 

interest  where  a  policy  was  void  be-  olic  Knights  v.  Fenwick,  169  Ky.  269, 

cause  the  minds  of  the  parties  never  183   S.   W.   906;   Titlow  v.   Reliance 

met  as  to  the  house  to  be  insured:  Life  Ins.  Co.,  246  Pa.  503,  92  Atl. 

Dixie  Fire  Ins.  Co.  v.  Wallace,  153  747.    Unless   the  contract  has   been 
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sons  in  which  it  had  no  insurable  interest,  it  can  not  recover  the 
amounts  paid  from  the  insurance  company." 

§  4141.     Dues  and  assessments." — Although  the  assured  pays 

rescinded  an  applicant  for  life  insur-  v.    Southern    Surety   Co.,    131   Tenn. 

ance   can    not   recover    an    advanced  260,  174  S.  W.  1116,  L.  R.  A.  1915D, 

premium,   where   he  has   refused   to  966,  Ann.  Cas.  1916C,  1220n. 

submit  to  a  medical  examination  pro-  ^^  Security   Mut.   Life   Ins.  G).  v. 

vided  for  by  the  application  and  re-  Little,  119  Ark.  498,  178  S.  W.  418. 

quested   by   the   company :     Witt   v.  L.  R.  A.  1917AI  475n ;  Dresen  v.  Met- 

Old  Line  Bankers'  Life  Ins.  Co.,  94  ropolitan  Life  Ins.  Co.,  195  111.  App. 

Nebr.  748,  144  N.  W.  801.    On  the  292. 

death  of  insured  dues  and  premiums  it  A  suit  in  equity  can  be  main- 
already  paid  can  not  be  recovered  tained  against  officers  of  voluntar>' 
where  insured  did  not  promptly  no-  insurance  association  to  compel  them 
tify  a  mutual  company  of  his  elec-  to  levy  an  assessment  for  the  pur- 
tion  to  rescind,  and,  subsequent  as-  pose  of  paying  a  loss,  duly  proved 
sessments  being  unpaid,  insured's  in-  and  adjusted,  as  provided  by  the  con- 
terest  as  a  member  was  distributed  tract:  Kimball  v.  Lower  Columbia 
among  other  members:  West  End  Fire  Relief  Assn..  (iJ  Ore.  249,  135 
Trust  Co.  V.  Fidelity  Mut.  Life  Ins.  Pac.  877.  It  was  held  that  the  execu- 
Co.,  253  Pa.  619,  98  Atl.  768.  Unless  tive  officers  lacked  power  to  levy  as- 
waived  the  repayment  of  the  proper  sessments  unauthorized  by  the  di- 
proportion  of  the  premium  was  es-  rectors  or  the  by-laws  where  an  in- 
sential  to  a  valid  cancellation  under  surance  company's  charter  intrusted 
a  provision  of  a  policy  authorizing  all  its  affairs  to  a  board  of  directors 
cancellation  and  providing  that  the  and  the  making  of  by-laws  to  the 
unearned  portion  of  the  premium  stockholders:  Barber  v.  Hartford 
should  be  returned:  Polemanakos  v.  Life  Ins.  Co.,  269  Mo.  21,  187  5.  W. 
Austin  Fire  Ins.  Co.  (Tex.  Civ.  867,  874.  An  assessment  by  a  mutual 
App.),  160  S.  W.  1134.  Insured,  who,  insurance  company  to  pay  a  loss  is 
paid  excessive  premiums  on  his  life  not  invalid  because  it  has  made  re- 
policy  voluntarily  and  without  fraud  funds  on  premiums  paid,  but  for 
or  duress,  though  under  protest,  held  which  the  assessment  would  be  un- 
unable  to  recover  the  excess :  Rosen-  necessary ;  and  this  irrespective  of  the 
feld  v.  Boston  Mut.  Life  Ins.  Co.,  validity  of  the  refunds,  and  of  the 
222  Mass.  284,  110  N.  K.  304.  Where  liability  of  those  who  have  received 
one,  not  a  beneficiary,  makes  vol-  them  to  return  them  and  of  the  di- 
untary  payments  of  premiums  he  rectors  for  having  made  them:  Mu- 
can  not  recover  them:  Lawson  v.  tual  Security  Co.  v.  Sidney  Blumen- 
United  Benev.  Assn.  (Tex.  Civ.  thai  &  Co.,  86  Conn.  667,  86  AtL  573. 
App.),  185  S.  W.  976.  The  surrender  It  is  proper  for  a  mutual  insurance 
of  the  policy  was  a  condition  prece-  company  to  include  a  reasonable  csti- 
dent  to  the  return  of  an  unearned  mated  sum  to  cover  the  cpst  of  col- 
premium  where  an  insurance  policy  lection  of  assessments  and  also  the 
provided  that  it  should  be  void  if  expenses  incident  to  adjustment  of 
the  premises  remained  vacant  for  10  the  amount  of  the  loss  in  an  assess- 
days,  and  that  in  such  case  the  un-  ment  for  losses :  Mutual  Security  Co. 
earned  premium  should  be  returned:  v.  Sidney  Blumenthal  &  Co.,  86 
Schmidt  v.  Williamsburgh  City  Fire  Conn.  667,  86  Atl.  573.  A  mutual 
Ins.  Co.,  95  Nebr.  43,  144  N.  W.  insurance  company  can  make  an  as- 
1044,  51  L.  R.  A.  (N.  S.)  261n.  The  sessment  to  cover  more  than  one 
administratrix  of  decedent's  estate  loss ;  and  where  a  person  having  had 
could  not  recover  half  of  the  ad-  two  policies,  one  in  force  a  part  of 
vance  premium  where  the  trustee  the  time  of  the  losses,  the  other  an- 
died  after  six  months  where  the  risk  other  part  of  such  time,  it  may  make 
attached  under  a  surety  bond  of  a  a  single  assessment  against  him,  cov- 
county  trustee  for  one  year :   Crouch  ering  the  sum  of  his  liabilities  under 
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one  illegal  assessment,  he  is  not  estopped  thereby  frorii  refusing 
to  continue  to  pay  the  illegal  exaction." 

§  4142.  Liability  to  assessment. — An  assessment  to  cover 
a  loss  which  occurred  while  a  policy  was  in  force  may  be  made 
after  the  expiration  of  the  term  under  the  charter  and  policy  of 
a  mutual  insurance  company.** 

§  4143.     Effect  of  nonpayment  of  assessment.*" 

§  4147.     Reinstatement" 

§  4148.  Waiver— Estoppel."— The  holder  of  a  certificate 
of  a  benefit  association  who  pays  illegal  assessments  rather  than 


the  two :  Mutual  Security  Co.  v.  Sid- 
ney Blutnenthal  &  Co.,  8(5  Conn.  667, 
86  Atl.  573.  Assessments  levying  a 
greater  rate  upon  members  in  one 
locality  than  in  another  can  not  be 
enforced  where  a  mutual  hail  and 
cyclone  insurance  company  is  re- 
quired by  Gen.  Stat.  1913,  §§  3307, 
^14,  to  make  assessments  on  all 
members  liable  thereto  pro  rata: 
Minnesota  Farmers*  Mut.  Ins.  Co.  v. 
Landkammer,  126  Minn.  245,  148  N. 
W.  305;  Minnesota  Farmers'  Mut, 
Ins.  Co.  V.  Sweet,  126  Minn.  528,  148 
N.  W.  306. 

"  Gibson  v.  Iowa  Legion  of  Honor 
(Iowa),  159  N.  W.  639. 

1*  Mutual  Security  Co.  v.  Sidney 
Blumenthal  &  Co.,  86  Conn.  667,  86 
Atl.  573;  Patrons'  Mut  Fire  Ins.  Co. 
V.  Butler,  193  Mich.  648,  160  N.  W. 
402;  Bennett  v.  Beavers  Reserve 
Fund  Fraternity,  159  Wis.  145,  150 
N.  W.  181. 

*®  Notice  of  forfeiture  before  time 
for  payment  has  expired  is  insuf- 
ficient where  the  notice  required  by 
Laws  1913,  ch.  212,  of  cancellation 
for  forfeiture  of  life  policies,  is  of 
intention  to  .forfeit  under  accrued 
right:  Priest  v.  Bankers*  Life  Assn., 
99  Kans.  295,  161  Pac  631.  A  clause 
which  made  a  policy  incontestable  ex- 
cept for  failure  to  pay  premiums,  and 
providing  that  on  payment  of  policy 
the  company  may  deduct  any  sums 
due  it,  does  not  authorize  forfeiture 
of  the  policy  for  failure  to  pay  an 
annual  premium  when  due,  but  the 
insurance  continues  subject  to  the 
right  of  the  company  to  determine  it 


after  giving  notice :  Friend  v.  South- 
ern States  Life  Ins.  Co.  (Okla.),  160 
Pac  457.  Policy  construed  and  pro- 
visions of  policy  held  to  require  a 
month's  notice  before  forfeiture  for 
default  of  assured  in  making  pay- 
ment of  interest,  either  upon  a  loan 
by  premium  note  or  on  assignment 
of  the  policy:  Mills  v.  National  Life 
Ins.  Co.,  136  Tenn.  350,  189  S.  W. 
691.  Where  insurer  knew  of  the  as- 
signment and  where  the  premium 
was  paid  within  the  year  the  policy 
v/as  not  forfeited  under  Insurance 
Law,  §  92,  providing  for  forfeiture 
of  life  policy  if  premium  is  not  paid 
within  one  year  from  maturity,  un- 
less "insured  or  assignee"  be  notified 
of  intended  previous  forfeiture  within 
45  days  before  premium  is  due,  the 
law  not  being  complied  with  by  no- 
tifying insured,  and  not  assignee: 
Davis  v.  Northwestern  Mut.  Life 
Ins.  Co.,  98  Misc.  456,  163  N.  Y. 
S.  56. 

'^No  reinstatement  of  policy  or 
medical  examination  was  necessary 
where,  under  Insurance  Law,  S  92, 
there  had  been  no  forfeiture  of  life 
policy,  and  plaintiff's  delayed  pay- 
ment of  premium  was  made  within 
allowed  time  and  was  not  objected  to 
because  paid  by  check:  Davis  v. 
Northwestern  Mut.  Life  Ins.  Co.,  98 
Misc.  456,  163  N.  Y.  S.  56. 

23  The  company  is  bound  by  the 
agent's  extension  of  the  note  where 
an  insurance  company  authorizes 
an  agent  to  take  a  note  for  a  pre- 
mium in  his  own  name,  the  company 
looking  to  him  for  the  cash :   Hutch- 
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take  the  possible  chances  of  having  his  certificate  forfeited  does 
not  estop  either  himself  or  his  beneficiary  from  questioning  the 
legality  of  subsequent  similar  assessments." 

ins  V.  Globe  Life  Ins.  Co.,  126  Ark.  Knights  v.  Fcnwick,  169  Ky.  269,  183 

360.  190  S.  W.  446.  S.  W.  906;  Supreme  Lodge  K.  P.  v. 

*•  Supreme  Council  Catholic  Knights  Mims   (Tex.  Civ.  App.),  167  S.  W. 

V.  Logsdon,  183  Ind.  183,  108  N.  E.  835. 
587;      Supreme      Council      Catholic 
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INSURANCE  AGENTS  AND  THE  GENERAL  RULES  OF  AGENCY 

I  4155.     In  general/ 

§  4156.    Statutory  provisions  relating  to  insurance  agents.' 

— It  is  held  that  laws  requiring  insurance  companies  to  procure 
certificates  of  authority  from  the  state  before  soliciting  risks  do 
not  apply  to  agents  of  a  foreign  insurance  company  selling  the 
company's  stock.* 

§  4158.  Evidence  of  agency.* — It  is  not  evidence  of  a  gen- 
eral agency  that  an  insurance  agent  had  business  relations  with 
other  persons,  whereby  they  solicited  insurance  for  the  company 
and  received  premiums,  the  insurance  being  written  through 
him.* 

§  4159.  Character  of  the  agency.* — ^Though  his  powers 
are  not  coextensive  with  those  of  the  insurer,  one  having  all  the 

iThc  soliciting  agent  of  insurance  *A  certificate  of  the  secretary  of 

company  is  held  to  be  the  agent  of  state  that  a  certain  person  was  the 

insurer,  and  not  insured:    Mahoney  duly  appointed  agent  of  the  insurer, 

V.  Minnesota  Farmers'  Mut.  Ins.  Co.,  which  recited  that  it  was  issued  in 

136  Minn.  34,  161  N.  W.  217.  compliance  with   Code   1907.   §  4561, 

*The  words  "suitable  person,"  as  and  authorized  "the  said  agent  to 
used  in  the  Oklahoma  statute,  do  not  transact  the  business  of  fire  insurance 
refer  to  qualifications  required  by  the  for  said  company,"  was  admissible  in 
statute  or  those  administering  the  an  action  on  a  parol  contract  for  in- 
laws of  the  state,  but  relate  to  the  surance  made  by  such  agent,  and 
right  of  the  foreign  insurance  com-  prima  facie  established  a  general 
pany,  in  the  first  instance,  to  appoint  agency:  Sun  Ins.  Office  v.  Mitchell, 
some  person  suitable  to  it  as  its  186  Ala.  420,  65  So.  143. 
agent:  Welch  v.  Maryland  Casualty  •* Thompson  v.  Michigan  Mut.  Life 
Co.,  47  Okla.  293,  147  Pac  1046^  L.  Ins.  Co.,  56  Ind.  App.  502,  105  N.  E. 
R.  A.  1915E,  708.  780. 

*  It  is  held  that  Revised  Stat  1911,  •  One    who    dealt    with    insurance 

arts.  4960,  4961,  which  require  agents  agent  without  knowledge  of   limita- 

of    insurance   companies    to   procure  tion  of  authority,  was  held  entitled 

certificates    of    authority    from    the  to  assume  that  he  was  authorized  to 

commissioner  of  insurance  and  bank-  issue  a  particular  policy  and  company 

ing  before  soliciting  risks  and  receiv-  was  estopped  to  assert  the  contrary: 

ing  applications,  etc.,  have  no  applica-  International  Fire  Assurance  Co.  v. 

tion  to  agents  of  a  foreign  insurance  Black   (Tex.  Civ.  App.),   179  S.  W. 

company  selling  the  compan3r's  stock  534 ;  Fidelity-Phcenix  Fire  Ins.  Co.  v. 

in    Texas:    Hughes   v.   Four   States  Ray,  196  Ala.  425,  72  So.  98;  Wilson 

Life  Ins.  Co.   (Tex.  Civ.  App.),  164  v.   Hartford   Fire   Ins.   Co.,    188   111. 

S.  W.  898.  App.    181;    Thompson    v.    Michigan 
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powers  of  an  insurer  within  a  specified  locality  and  who  has  au- 
thority to  appoint  local  agents  is  a  "general  agent."' 

§  4163.     Insurance  brokers.'* 

§  4164.  Powers  of  agents.® — When  an  insurance  agent 
writing  industrial  insurance  stated  that  the  policy  would  be  paid 
to  whoever  produced  it,  and  that  it  was  unnecessary  to  designate 
a  beneficiary,  such  statement  was  held  binding  on  the  insurer." 
Though  supplied  by  the  company  with  printed  blank  forms  of  ap- 
plication, a  traveling  soliciting  agent  ordinarily  has  no  implied 
authority  to  enter  into  an  insurance  contract/^ 

Mut.  Life  Ins.  Co.,  56  Ind.  App.  502,  representations  as  made  to  the  in- 
105  N.  £.  780 ;  Shea  v.  Manhattan  surer  by  the  broker  who  solicited  the 
Life  Ins.  Co.,  224  Mass.  112,  112  N.  insurance,  since  such  broker  was  in 
E.  631 ;  Rankin  v.  Northern  Assur.  that  respect  the  agent  of  insured,  not- 
Co.,  98  Nebr.  172,  152  N.  W.  324;  withstanding  Insurance  Law,  S  49: 
French  v.  State  Farmers*  Mut.  Hail  Salzano  v.  Marine  Ins.  Co.,  173  App. 
Ins.  Co.,  29  N.  Dak.  426,  151  N.  Div.  275,  159  N.  Y.  S.  277. 
W.  7,  L.  R.  A.  1915D,  766;  Ama-  ®  An  agent  authorized  to  solicit  and 
rillo  Nat.  Life  Ins.  Co.  v.  Brown  receive  applications  for  fire  insurance, 
(Tex.  Civ.  App.),  166  S.  W.  658.  and,  at  his  discretion,  to  countersign 
When  a  letter  from  insurance  com-  and  issue  policies  intrusted  to  him  for 
pany  appointing  an  agent  provided,  that  purpose,  must  be  regarded  as  the 
"Policies  will  be  written  at  this  of-  general  agent  of  the  company:  Sun 
fice,"  the  agent  had  no  authority  to  Ins.  Office  v.  Mitchell,  186  Ala.  420, 
make  a  contract  of  insurance :  Browne  65  So.  143.  One  holding  a  contract 
V.  Commercial  Union  Assur.  Co.,  30  of  insurance  for  a  year  can  not  can- 
CaL  App.  547,  158  Pac.  765.  Solicit-  eel  the  same  and  be  rebated  for  the 
ing  agents  have  only  implied  author-  proportionate  part  of  the  year  yet  to 
ity  to  do  the  things  directly  connected  run  on  the  statement  of  a  mere  so- 
with  procuring  applications  for  poli-  liciting  agent  that  such  could  be 
cies  and  delivering  policies  and  have  done,  but  is  liable  for  the  higher  rate 
no  implied  authority  to  make  any  for  short  term  contracts :  MtnsL  Life 
representations  for  the  company  with  Ins.  Co.  v.  American  Zinc  &c.  Smelt- 
respect  to  loans  to  be  made  by  it:  ing  Co.,  169  Mo.  App.  550,  154  S.  W. 
Burns  &c.  Real  Estate  Co.  v.  Phila-  827.  An  insurance  company  is  not 
delphia  Life  Ins.  Co.,  239  Pa.  22,  86  bound  by  a  mere  soliciting  insurance 
Atl.  642.  Unless  the  language  em-  agent's  representations  or  statement 
ployed  clearly  indicates  that  such  was  as  to  the  legal  eflFect  of  words  dc- 
the  intention  of  the  parties,  insurance  scribing  the  property  covered:  Mur- 
agent's  written  authority  is  to  be  lib-  phy  v.  Continental  Ins.  Co.  (Iowa), 
erally  and  fairly  construed,  and  a  157  N.  W.  855.  A  life  policy  was  not 
narrow  meaning  is  not  to  be  given  to  varied  by  representations  of  a  solicit- 
it:  Continental  Ins.  Co.  v.  Bair  (Ind.  ing  agent  where  such  representations 
App.),  114  N.  E.  763.  were  not  relied  upon:  Truly  v.  Mu- 

7  Porter  v.  General  Ace.  &c.  Corp.,  tual  Life  Ins.  Co.,  108  Miss.  453,  66 
30   Cal.    App.     198,     157    Pac.    825 ;  So.  970. 

Browne  v.  Commercial  Union  Assur.  i<>Lange    v.    New   York  Life  Ins. 

Co.,  30  Cal.  App.  547,  158  Pac.  765.  Co.,  254  Mo.  488,  162  S.  W.  589;  Wal- 

8  A  broker  who  is  employed  by  the  lace  v.  Prudential  Ins.  Co.,  174  Mo. 
insured  to  procure  insurance  for  him  App.  110,  157  S.  W.  1028. 

is   the   insured's    agent   and   not   the        i^  Dorman  v.  Connecticut  Fire  Ins. 

agent    of    the    insurer :    Morriss   v.  Co.,  41  Okla.  509,  139  Pac  262,  51  L 

Home  Ins.  Co.,  78  Misc.  303,  139  N.  R.  A.  (N.  S.)  873n. 
Y.   S.   674.     Insured   was   bound  by 
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§  4165,  Restrictions  in  application  or  policy." — It  is  held 
in  Indiana  that  the  provisions  in  an  insurance  policy  restricting 
the  authority  of  agents  should  not  be  literally  enforced  by  the 
courts  regardless  of  attending  circumstances." 
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§  4166.     Limitation  on  authority  J 

§4167.     Limitations  contained  in  application  —  Prepara- 
tion of  application." — An  insured  may  show  that  the  answers 

recorded  in  an  application  for  insurance,  which  declared  such 

answers  to  be  a  warranty,  were  placed  there  by  the  fraud  of  the 
agent." 

^2  Where  an  ageht  has  negligently  nature  of  his  business,  and  his  acts 

or    fraudulently   written    untrue   an-  within  the  usual  scope  of  such  busi- 

swers    in    the    application    different  ness    towards    an    insured   acting   in 

from  the  answers  given  by  applicant,  good  faith  and  without  negligence  or 

a  covenant  in  an  application  for  life  notice  that  the  agent's  authority  was 

insurance  that  the  agent  can  not  bind  limited  binds  the  insurer :  Ray  v.  Fi- 

the  company  by  "making  or  receiving  delity-Phcenix.  Fire  Ins.  Co.,  187  Ala. 

any   representations   or   information"  91,  65  So.  536. 

will  not  protect  the  company  from  lia-  i°  An   insurance  company  can  not 

bility:    Suravitz    v.    Prudential    Ins.  claim  a  forfeiture  because  insured's 

Co.,  244  Pa.  582,  91  Atl.  495,  L.  R.  A.  age  is  misstated  inadvertently  in  the 

1915A,  273n,  When  the  insured  nego-  policy  by  its  agent:  Fidelity  &c.  Co. 

tiated  with  the  company  direct  and  v.    Meyer,   106  Ark.   91,   152   S.   W. 

dealt  with  one  who  was  termed  "man-  995,  44  L.  R.  A.  (N.  S.)  493;  Robson 

ager,"  a  limitation  of  the  authority  v.  Pennsylvania  Mut.  Live  Stock  Ins. 

of  agents,  indorsed  on  the  policy  and  Co.,    57    Pa.    Super.    Ct   491.     Such 

on   notices   and  receipts   sent  to   the  error    is   chargeable    to   the   insurer, 

policy  holder,  are  not  available  to  the  when   a   soliciting   agent   makes   out 

company    as    a    defense:     Provident  an    application    incorrectly   after    the 

Savings  Loan  Assur.  Co.  v.  Statler,  facts   are   truthfully   stated   to   him : 

34  Ohio  Cir.  Ct.  391.  French  v.  State  Farmers'  Mut.  Hail 

i»  Public  Savings  Ins.  Co.  v.  Man-  Ins.  Co.,  29  N.  Dak.  426,  151  N.  W. 

ning    (Ind.   App.),    Ill    N.^  E.    945.  7,  L.  R.  A.  1915D,  766. 

But  see  to  effect  that  a  limitation  in  **  Farmers'     Mut.     Ins.     Assn.     v. 

a   policy  binds   the   insured:    Great  Tankersley,  13  Ala.  App.  524,  69  So. 

Eastern  Casualty  Co.  v.  Reed,  17  Ga.  410;   Maloney  v.  Maryland  Casualty 

App.  613,  87  S.  E.  904.  Co.,   113  Ark.   174,   167   S.   W.  845; 

i*A  general  insurance  agent's  Scarlett  v.  National  Live  Stock  Ins. 
powers  can  be  limited,  and  such  limi-  Co.,  193  111.  App.  488;  New  Amster- 
tations  are  binding  as  between  the  dam  Casualty  Co.  v.  New  Palestine 
company  and  him  and  as  to  all  per-  Bank,  59  Ind.  App.  69,  107  N.  E.  554 ; 
sons  having  notice  thereof,  but  they  National  Live  Stock  Ins.  Co.  v.  Sim- 
do  not  affect  third  persons  relying  mons,  62  Ind.  App.  15,  111  N.  E.  18; 
upon  his  implied  authority  without  Walrod  v.  Des  Moines  Fire  Ins.  Co., 
notice  of  its  limitations;  his  authority  159  Iowa  121,  140  N.  W.  218;  Broady 
as  to  them  is  determined  by  the  nature  v.  Patrons*  Fire  &c.  Assn.,  94  Kans. 
of  the  business,  and  is  prima  facie  co-  245,  146  Pac.  343 ;  General  Accident 
extensive  with  its  requirements:  Sun  &c.  Assur.  Corporation  v.  Richard- 
Ins.  Office  v.  Mitchell,  186  Ala.  420,  son,  157  Ky.  503,  163  S.  W.  482 ;  Max- 
65  So.  143.  Notwithstanding  the  fact  well  v.  York  Mut.  Fire  Ins.  Co.,  114 
that  an  agent's  authority  is  limited  Maine  170,  95  Atl.  877;  Simmons  v. 
the  authority  of  an  insurance  agent  National  Live  Stock  Ins.  Co.,  187 
as  to  third  persons  is  governed  by  the  Mich.  551,  153  N.  W.  696,  Ann.  Ca.«. 
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§  4169.  Notice.^^ — Agents  of  an  insursince  company  whose 
only  connection  with  an  insured  was  that  he  requested  them  as 
agents  of  the  company  to  issue  certain  policies  to  him  were  not 
his  agents,  and  their  knowledge  could  not  be  imputed  to  him." 

§  4171.     Rights  and  liabilities  of  agent." 

1917D,  42n;  Mallen  v.  National  Life  panics  is  the  knowledge  of  assured: 

Assn.,  168  Mo.  App,  503,  153  S.  W.  Morris  &  Co.  v.   Starkweather,  186 

1065 ;  Lehmann  v.  Hartford  Fire  Ins,  IlL  App.  59. 

Co.,    183   Mo.   App.   696,   167   S.   W.        i*  Insurance    agents    who   had  au- 

1047;  Wisenstine  v.  Interstate  Busi-  thority  to  select  companies  and  dc- 

ness  Men's  Accident  Assn.,  98  Nebr.  termine  the  amount  of  insurance  to 

365,  152  N.  W.  742;  Moore  v.  Pru-  be  placed  in  each  company  on  plain- 

dential  Casualty  Co.,   170  App.   Div.  tiff's  property  were  hdd  to  have  no 

849,   156  N.  Y.  S.  892;  Carrozza  v.  authority  to  cancel  a  policy:  C.  C 

National  Life  Ins.  Co.,  62  Pa.  Super.  Hendee  Co.  v.  Insurance  Co.,  158  Wis. 

Ct.  153.  ^  521,  149  N.  W.  147.     The  soliciting 

17  The  insurer  is  deemed  to  know  agent  for  insurance  held  under  the 

such  facts  as  are  known  to  its  gen-  evidence  not  chargeable  witfi  unpaid 

eral  agent  and  adjuster  when  the  loss  premiums    on    insurance    written  by 

is  adjusted:  Michigan  Idaho  Lumber  him:    Doak-RiddleTHamilton    Co.  v. 

Co.  V.  Northern  Fire  &c.  Ins.  Co.,  35  Raabe  (Ind.  App.),  114  N.  E.  415.  In 

N.  Dak.  244,  160  N.  W.  130.  the  absence  of  a  showing  that  none 

1®  O'Neill  V.  Union  Assur.  Society,  of  the  company's  money  was  in  the 
166  Cal.  318,  135  Pac.  1124.  But  where  hands  of  the  agent  in  action  for  in- 
a  person  authorizes  a  broker  to  secure  surance  agent's  failure  to  cancel  a  pol- 
insurance  for  him,  the  broker  is  the  icy,  a  tender  or  return  of  the  pre- 
agent  of  the  assured;  and  if  a  binder  mium  is  not  necessary:  Westchester 
is  issued  upon  such  application,  and  Fire  Ins.  Co,  v.  Bollin  (S.  Car.),  90 
prior  to  the  time  that  the  policies  are  S.  E.  327.  Insurance  agents  who  un- 
issued, and  prior  to  the  time  that  the  dertook  to  cancel  policies  upon  re- 
premium  or  any  part  thereof  is  paid,  ceipt  of  directions  from  their  com- 
the  broker  is  informed  of  the  names  pany  to  do  so  can  not,  when  sued  for 
of  the  companies  that  have  issued  the  loss  from  not  doing  so,  deny  it  was 
binder  and  which  are  to  issue  the  their  duty  to  do  it:  National  Union 
policies,  then  the  knowledge  of  the  Fire  Ins.  Co.  v.  Dickinson,  92  Wash, 
broker  as  to  the  names  of  such  com-  230,  159  Pac.  l^S. 
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WAIVER  AND  ESTOPPEL  IN  INSURANCE  CASES 

§  4175.  Definition  of  waiver, — Where  the  company  has 
knowledge  of  a  condition  which  entitled  it  to  declare  for- 
feitures and  fails  to  assert  it,  the  right  is  waived/ 

§  4176.  Knowledge  and  intent.* — It  may  be  stated  gen- 
erally, that  until  the  company  knows,  or  is  charged  with  notice  of 
the  facts  on  which  a  forfeiture  is  based,  there  can  be  no  waiver 
of  forfeiture.* 

§  4179.  What  may  be  waived.* — But  the  requirement  of 
a  statute  that  proofs  of  loss  shall  be  submitted  to  the  insurer 

*  The  law  will  regard  the  right  of  where  a  policy  is  delivered  to  insured, 
a  company,  to  forfeit  a  policy  as  insurer  is  estopped  from  denying, 
waived  where  an  insurer  knows  of  a  after  a  loss  that  an  unsigned  supple- 
right  entitling  it  to  declare  forfeiture  ment  attached  to  it  is  a  part  thereof : 
of  a  policy,  and  fails  to  assert  it:  Curran  v.  National  Life  Ins.  Co.,  251 
York  V,  Sun  Ins.  Office  (Ind.  App.),  Pa.  420,  96  Atl.  1041. 
113  N.  E.  1021.  See  also  O'Connor  'Where  the  insured  in  the  contract 
V.  Knights  &  Ladies  of  Security  of  insurance  agrees  to  repair  the  de- 
(lowa),  158  N.  W.  761,  L.  R.  A.  feet,  in  spite  of  knowledge  of  the 
1917B,  897.  There  was  a  waiver  insurer  of  the  defect  in  property  in- 
of  condition  that  policy  should  not  sured,  no  estoppel  can  arise  against 
become  effective  unless  premium  was  him  to  plead  the  defect:  Mendenhall 
paid  while  insured  was  in  good  health  v.  Farmers'  Ins.  Co.,  183  Ind.  694, 
where  soUciting  agent  of  insured  de-  110  N.  E.  60.  Waiver  of  proofs  of 
livered  policy  and  received  premium  loss  need  not  be  in  writing,  but  may 
knowing  that  insured  was  then  ill,  in-  arise  from  such  acts  and  conduct  on 
surer  being  charged  with  his  knowl-  the  part  of  the  company  as  show  an 
edge:  McClelland  v.  Mutual  Life  Ins.  intention  on  the  part  of  the  company 
Co.,  217  N.  Y.  336,  111  N.  E.  1062.  It  to  relinquish  its  right  to  enforce  such 
being  for  the  benefit  of  the  company  requirements :  American  Nat.  Ins.  Co. 
alone,  a  provision  in  an  application  v.  Euce,  2  Ohio  App.  299,  35  Ohio 
which  provides  that  the  insurance  Cir.  Ct.  169;  Lee  v.  Casualty  Co.,  90 
company  shall  incur  no  liability  "un-  Conn.  202,  96  Atl.  952. 
til  the  first  premium  has  been  paid  to  *  Security  Ins.  Co.  v.  Laird.  182 
and  accepted  by  the  company,  or  its  Ala.  121,  62  So.  182;  Wiley  v.  Rome 
authorized  agent,"  and  until  the  pol-  Ins.  Co.,  12  Ga.  App.  186,  76  S.  E. 
icy  has  been  actually  delivered  to  and  1067;  North  British  &c.  Ins.  Co.  v. 
accepted  by  the  insured,  may  be  Wright  (Okla.),  154  Pac.  654. 
waived  by.it:  Illinois  Life  Ins.  Co.  *The  company  may  ordinarily 
V.  Kennedy,  191  111.  App.  29.  Where  waive  any  of  the  conditions  of  its 
the  contract  provides  that  actual  man-  policy  unless  prohibited  by  statute  or 
ual  delivery  of  a  life  policy  is  a  con-  charter  provisions :  Shawnee  Mut, 
dition  precedent  to  liability  it  may  be  Fire  Ins.  Co.  v.  Cannedy,  36  Okla. 
waived  by  the  insurer:  Yount  v.  Pru-  733,  129  Pac.  865,  44  L.  R.  A.  (N.  S.) 
dential  Life  Ins.  Co.  (Mo.  App.),  179  376;  Occidental  Life  Ins.  Co.  v.  Jac- 
S.  W.  749.  Notwithstending  a  pro-  obson,  15  Ariz.  242,  137  Pac.  869; 
vision  of  the  policy  to  the  contrary, 
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within  a  specified  time  after  the  insured's  death  or  the  loss  may 
be  waived  by  the  insurer.* 

§  4180.  Waiver  of  certain  defenses." — ^When  the  falsity  of 
warranties  is  unknown  to  the  insurer,  it  would  seem  that  accep- 
tance of  the  last  assessment  and  proofs  of  death  would  not  be  a 
waiver  of  the  false  warranties/ 

§  4181.     Power  of  agent  to  waive.' — A  fire  insurance  agent 

Lee  V.  Casualty  Co.,  90  Conn.  202.  96  tialty  Co.,  170  App.  Div.  849,  156  N. 

Atl.  952 ;   Southern   States  Fire  Ins.  Y.  S.  892. 

Co.  V.  Vann,  69  Fla.  549,  68  So.  647,  ^Liebing  v.  Mutual  Life  Ins.  Co., 

L.  R.  A.  1916B,  1189;  Cox  v.  Ameri-  269  Mo.  509,  191  S.  W.  250;  Chandler 

can  Ins.  Co.,  184  111.  App.  419;  Will-  v.  John  Hancock  Mut  Life  Ins.  Co., 

iams  V.  American   Ins.   Co.,   196  III.  180  Mo.  App,  394,   167  S.  W.  1162; 

App.  370;  Massock  v.  Royal  Ins.  Co.,  Shearlock  v.   Mutual   Life  Ins.  Co., 

196  111.  App.  394;  Majestic  Life  As-  193  Mo.  App.  430,  182  S.  W.  89;  Flj-nn 

sur.  Co.  V.  Tuttle,  58  Ind.  App.  98,  v.  Orient  Ins.  Co.,  T7  N.  H.  431,  92 

107  N.   E.  22;   Continental  Ins.   Co.  Atl.  IZl, 

V.  Bair  (Ind.  App.),  114  N.  E.  763;  «It  being  assumed  that  irregulari- 
Winsor  v.  Mutual  Fire  &c.  Assn.,  170  ties  in  countersigning  benefit  certifi- 
lowa  521, 153  N.  W.  97 ;  Black  v.  Grain  cate  and  introduction  of  member  were 
Shippers*  Mut.  Fire  Assn.,  171  Iowa  material,  held  that  they  were  waived 
309,  152  N.  W.  7;  Dolliver  v.  Granite  where  all  payments  were  made  and 
State  Fire  Ins.  Co.,  Ill  Maine  275,  insured  was  treated  as  a  member, 
89  Atl.  8,  50  L.  R.  A.  (N.  S.)  1106,  proofs  of  death  were  required,  and 
Ann.  Cas.  1916C,  765n;  Brix  v.  Amer-  the  expense  thereof  paid:  Sovereign 
ican  Fidelity  Co.,  171  Mo.  App.  518,  Camp  of  Woodmen  of  the  World  v. 
153  S.  W.  789;  Pace  v.  American  Latham,  59  Ind.  App.  290.  107  N.  E. 
Cent.  Ins.  Co.,  173  Mo.  App.  485,  158  749.  It  must  appear  that  the  com- 
S.  W.  892 ;  Patterson  v.  American  pany  expressed  an  intention  to  re- 
Ins.  Co.,  174  Mo.  App.  37,  160  S.  W.  linquish  the  defense  or  that  it  recog- 
59 ;  McLeod  v.  John  Hancock  Mut.  nized  the  validity  of  the  policy  after 
Life  Ins.  Co.,  190  Mo.  App.  653,  176  knowledge  by  its  conduct  to  consti- 
S.  W.  234;  Mun  v.  New  York  Life  tute  a  waiver  of  forfeiture  of  a  pol- 
Ins.  Co.  (Mo.  App.),  181  S.  W.  606;  icy:  Seaback  v.  Metropolitan  Life 
American  Nat.  Ins.  Co.  v.  Euce,  2  Ins.  Co.,  274  111.  516.  113  N.  E.  862, 
Ohio  App.  299,  35  Ohio  Cir.  Ct.  169;  As  to  waiver  by  failing  to  inquire 
Mutual  Life  Ins.  Co.  v.  Chattanooga  into  existing  facts,  see:  Great  South- 
Savings  Bank,  47  Okla.  748,  150  Pac.  em  F.  Ins.  Co.  v.  Burres,  118  Ark. 
190;  Scott  V.  Liverpool  &c.  Ins.  Co.,  22,  175  S.  W.  1161,  Ann.  Cas.  1917B, 
102  S.  Car.  115,  86  S.  E.  484;  Noem  497n. 

V.  Equitable  Life  Ins.  Co.,  Zl  S.  Dak.  ^  Van  Woert  v.  Modem  Woodmen 

176,  157  N.  W.  308;  Hall  v.  Dakota  of  America,  29  N.  Dak.  441,  151  N. 

Mut.  Life  Ins.  Co.,  Zl  S.  Dak.  342,  W.  224. 

158  N.  W.  449;  Delaware  Ins.  Co.  v.  *  Insurer's  local  agent  who  was  ex- 
Wallace  (Tex.  Civ.  App.),  160  S.  W.  pressly  authorized  to  countersign,  is- 
1130;  Mechanics*  &c.  Ins.  Co.  v.  Dal-  sue,  and  renew  policies  and  to  con- 
ton  (Tex.  Civ.  App.).  189  S.  W.  771;  sent  in  writing  to  assignments  and 
Progress  Spinning  &c.  Mills  Co.  v.  transfers  thereof,  held  to  have  au- 
Southern  Nat  Ins.  Co.,  42  Utah  263,  thority  to  consent  to  mortgage  on  in- 
130  Pac.  63,  45  L.  R.  A.  (N.  S.)  sured  property  and  to  indorse  con- 
122n.  Parties  can  not,  by  contract,  sent  on  policy,  or  to  agree  to  do  so: 
waive  Insurance  Law,  §  58,  which  de-  Continental  Ins.  Co.  v.  Bair  (Ind. 
clares  that  the  policy  shall  contain  App.),  114  N.  E.  763.  A  local  insur- 
the  contract  and  statements  by  the  in-  ance  agent  was  not  authorized  to 
sured  shall,  in  the  absence  of  fraud,  waive  proofs  of  loss,  from  the  fact 
be  deemed  representations  and  not  that  he  was  authorized  to  solicit  in- 
warranties :  Moore  v.  Prudential  Cas- 

692 


5  EU,  Cont.]  WAIVER  and  estoppel  [§  4184 

is  presumed  to  be  authorized  to  waive  proofs  of  loss  by  denying 
the  company's  Hability.® 

§  4182,  Waiver  by  agent/® — It  was  held  in  a  North  Caro- 
lina case  that  a  provision  in  a  poHcy  which  restricted  the  power 
of  an  agent  to  waive  conditions  and  stipulations  applied  to  some- 
thing occurring  after  the  issuance  of  the  policy  and  not  to  condi- 
tions existing  at  its  inception." 

§  4183.  Prepayment  of  premium. — An  unconditional  de- 
livery of  a  policy  by  the  insurer's  agent  is  a  waiver  of  advance 
payment  of  the  premium  and  the  insured  thereupon  becomes  a 
debtor  for  the  amount  of  the  premium." 

§  4184.  Waiver  in  writing  only.*' — On  the  question  of  the 
sufficiency  of  the  act  of  waiver  it  is  held  in  a  Kentucky  case  that 
any  expression  of  satisfaction  on  the  part  of  the  insurer's  agent 

surance,   and   had   received   and   de-  to  insured,  that  the  warehouse  was 

Hvcred  the  policy   to   insured:    Fer-  not  then  inclosed  which  excepted  the 

denando  v.  Milwaukee  Mechanics'  Ins.  risk    if    warehouse    covered    thereby 

Co.,  81   Wash.     244,   142   Pac  693.  was  not  inclosed,  was  to  be  imputed 

Where  insured  relies  on  the  act  of  an  to  insurer :  Johnson  v.  Rhode  Island 

agent  as  waiver,  it  is  necessary  that  Ins.  Co.,   172  N.  Car.   142,  90  S.  E. 

he  _5how,   either  that  the  agent  had  124;   United    States   Health  &c.   Ins. 

express  authority  to  make  the  waiver,  Co.  v.  Coin,  197  Ala.  584,  7Z  So.  117. 

or  that  the  insurer,  with  knowledge  ^^  Johnson  v.  Rhode  Island  Ins.  Co., 

of  the  facts,  ratified  the  agent's  act:  172  N.  Car.  142,  90  S.  E.  124.    Where 

Union  Mut.   Ins.  Co.  v.   Huntsberry  insurer's  agent  entered  into  an  oral 

(Okla.),  156  Pac.  327.     See  also  Se-  executory  agreement  to  waive  any  fu- 

curity  L.  Ins.  Co.  v.  Eades,  152  Ky.  turc   breaches   of   the   conditions   of 

577.  153  S.  W.  989,  L.  R.  A.  1917D,  the  policy  it  is  not  en  forcible,  for  such 

1198.  an  agreement  is  not  a  waiver  of  the 

^  Popa  V.   Northern   Ins.   Co.,    192  effect  of   an   existing  condition,   but 

Mich.  237,  158  N.  W.  945 ;  Milwaukee  an  amendment  of  the  written  contract 

Mechanics'   Ins.   Co.  v.   Fuquay,    120  of  insurance:  Home  Fire  Ins.  Co.  v. 

Ark.  330,  179  S.  W.  497;  Ohio  Farm-  Wilson,  109  Ark.  324,  159  S.  W.  1113. 

crs'  Ins.  Co.  v.  Glaze,  55  Ind.  App.  ^^York   v.    Sun    Ins.    Office    (Ind. 

147,  101  N.  E.  734;  Teasdale  v.  New  App.),  113  N.  E.  1021.   See  as  to  ef- 

York  Ins.  Co.,  163  Iowa  596,  145  N.  feet  of   recital   of   pa3rment  of   pre- 

W.  284,  Ann.  Cas.  1916A,  591n ;  Fisk  mium,  note  in  L.  R.  A.  1918A,  308- 

V.  Fire  Assn.,  192  Mich.  243,.  158  N.  312. 

W.  947 ;  American  Nat.  Ins.  Co.  v.  ^^  A  vacancy  clause  in  an  insurance 

Nuckols  (Tex.  Civ.  App.),  187  S.  W.  policy  may  be  waived  by  words  or 

497.     Where  an  agent  authorized  to  conduct  of  the  agent  who  took  the 

solicit  and  write  fire  insurance  and  application,  issued  the  insurance,  re- 

who    was   required    to   report   losses  ceived   the   premiums,   and   delivered 

represented  to  insured  that  the  person  the  policy,  tliough  the  policy  provides 

whom  he  introduced  was  an  adjuster,  that  such  waiver  can  be  made  only  by 

the  insurer  is  bound  by  the  purported  a  writing  indorsed  on  the  policy :  Peo- 

adjuster's  waiver  of  proofs  of  loss  pie's  Nat.  Fire  Ins.  Co.  v.  Jackson, 

other  than  an  itemized  list  of  prop-  155  Ky.  150,  159  S.  W.  688;  Caledo- 

erty   destroyed :   Concordia  Fire  Ins.  nian  Ins.  Co.  v.  Smith,  65  Fla.  429,  62 

Co.  v.  Mitchell,  122  Ark.  357,  183  S.  So.  595,  47  L.  R.  A.   (N.  S.)  619n; 

W.  770.  Southern    States     Fire     Ins.     Co.    v. 

10  Knowledge  of  agent  of  insurer  Vann.  69  Fla.  549,  68  So.  647,  L.  R. 

who  issued  its  policy  and  delivered  it  A.  1916B,  1189;    Public  Savings  Ins. 
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§    4185]  CONTRACTS  [1    Supp. 

on  being  informed  that  the  property  is  vacant  will  be  sufficient 
to  constitute  a  waiver  of  a  vacancy,  condition;  but  where  the 
agent  merely  directed  the  insured  to  bring  the  policy  in  for  in- 
dorsement there  was  no  waiver/* 

§  4185.  Estoppel  by  act  of  agent," — It  was  held  in  a  Mis- 
souri case  that  an  illiterate  insured  could  recover  on  a  fire  insur- 
ance policy,  though  a  false  statement  was  contained  in  the  appli- 
cation, which  was  prepared  by  the  insurer's  agent,  as  to  a  stove- 
pipe extending  through  the  roof,  of  which  false  statement  the  in- 
sured had  no  knowledge  when  he  signed  the  application  without 
reading." 

§  4186.     Facts  known  to  company  when  policy  issued." 

Co.  V.  Manning  (Ind.  App.),  HI  N.  thereof:   Frick  v.   Miller's  NaL  Ins. 

E.  945;  Continental  Ins.  Co.  v.  Bair  Co.  (Mo.),  184  S.  W.  1161.  Where  a 

(Ind.  App.),  114  N.  E.  763;  Dahrooge  receipt  recited  a  mistake  to  the  effect 

V.    Sovereign    Fire    Assur.    Co.,    175  that  an  insurance  premium  was  paid 

Mich.  248,  141  N.  W.  572 ;  Caledonian  for  August  instead  of  July,  held  not 

Fire  Ins.  Co.  v.  Shepherd,  111  Miss,  a  waiver,  new  agreement,  or  exten- 

175,71  So. 314;  Nichols  v.  Prudential  sion  of  time  of  payment:   Gardner  v. 

Ins.  Co.,  170  Mo.  App.  437,  155  S.  W.  Inter-Ocean  Life  &c   Co.,  93  Kans. 

478;   Springfield  Fire  &c.  Ins.  Co.  v.  810,  145  Pac.  844. 
Halsey,  52  Okla.  469,   153  Pac.  145 ;        ^^  One   procuring   a   life  policy  is 

Delaware  Ins.  Co.  v.  Wallace   (Tex.  chargeable  only  with  such  fraud  or 

Civ.  App.),  160  S.  W.  1130;  Reliance  concealment  of  his  physical  condition 

Ins.  Co.  V.  Dalton  (Tex.  Civ.  App.),  as  he  knowingly  makes   with  intent 

178  S.  W.  966;  New  Jersey  Fire  Ins.  to  defraud  the  company,  and  is  not 

Co.  V.  Baird    (Tex.  Civ.  App.),   187  chargeable   with    fraudulent  conceal- 

S.  W.  356.    Contra,  Cohen  v.  Home  ments    of   the   examining   physician: 

Ins.  Co.  (Del.  Super.),  97  Atl.  1014;  McCombs  v.  Travelers'  Ins.  Co.,  159 

Nowell    V.    British-American    Assur.  Iowa  445,  141   N.  W.  327;  Hutchins 

Co.,   17  Ga.  App.  46,  85   S.  E.  498 ;  v.  Globe  Life  Ins.  Co.,  126  Ark.  360, 

Bailey  v.  First  Nat.  Fire  Ins.  Co.,  18  190  S.  W.  446;  Le  Blanc  v.  Standard 

Ga.  App.  213,  89  S.  E.  80;  Patterson  Ins.  Co.,   114  Maine  6,  95  Atl  284; 

V.  American  Ins.  Co.,   174  Mo.  App.  Gioia  v.  Metropolitan  Life  Ins.  Co., 

yj,  160  S.  W.  59;  Tilton  v.  Farmers'  97  Misc.  380,  161  N.  Y.  S,  234;  Col- 

Ins.  Co.,  82  Misc.  79,  143  N.  Y.  S.  107.  lins  v.   United   States   Casualty  Co, 

1*  People's  Nat  Fire  Ins.  Co.  v.  172  N.  Car.  543,  90  S.  E.  585. 
Jackson,  155  Ky.  150,  159  S.  W.  688.  "  Turner  v.  Home  Ins,  Co.,  195 
That  insurance  company  allowed  in-  Mo.  App.  138,  189  S.  W.  626.  But 
sured  to  move  his  building  was  held  see,  to  effect  that  a  mere  soliciting 
not  to  amount  to  a  waiver  of  a  con-  agent  of  an  insurance  company  can 
dition  declaring  that  the  policy  should  not  waive  conditions  and  warranties, 
be  void  if  the  premises  were  unoccu-  and  the  fact  that  he,  when  writing 
pied  for  over  ten  days:  Fireman's  an  application,  knew  that  a  statement 
Fund  Ins.  Co.  v.  Lyon  (Tex.  Civ.  or  warranty  therein  was  false  did  not 
App.),  171  S.  W.  801.  Where  the  in-  affect  a  waiver  of  the  warranty:  Mad- 
surer  expressly  waived  a  vacancy  con-  sen  v.  Maryland  Casualty  Co.,  168 
dition  on  condition  of  the  insurer's  Cal.  204,  142  Pac.  51 ;  Bollard  v. 
compliance  with  a  watchman's  war-  New  York  Life  Ins.  Co.,  98  Misc. 
ranty  held  not  a  waiver  of  compliance  286,  162  N.  Y.  S.  706. 
with  such  warranty,  where  the  insurer  ^'^  Johnson  v.  Rhode  Island  Ins.  Co., 
had  no  knowledge  of  insured's  breach  172  N.  Car.  142,  90  S.  E.  124. 
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CHAPTER    CXXV 


THE  STANDARD  POLICY  AND  ITS  PROVISIONS 


§  4204,  The  amount.^ — The  measure  of  damages  under 
a  policy  which  limits  liability  to  the  actual  cash  value,  not  to  ex- 
ceed the  cost  of  repairing  or  replacing  it,  is  the  cost  of  replacing, 
less  the  salvage,  or,  in  other  words,  the  difference  between  the 
fair  and  reasonable  market  value  before  and  after  the  fire.* 

§  4205.  Description  of  property — In  general.^ — Under  the 
doctrine  of  ejusdem  generis,  in  a  fire  policy  on  "stock  of  fruit 
and  vegetables     *     *     ♦     ^j^j  ^jj  other  merchandise,"  it  was 


^  Under  a  contract  insuring  house- 
hold furniture  which  had  been  sev- 
ered from  insured's  stock  and  used 
as  household  furniture,  the  valued 
policy  law  applied,  and  insurer  could 
not  show  that  it  was  not  worth 
amount  of  insurance:  iEtna  Ins.  Co. 
V.  Heidelberg,  112  Miss.  46,  72  So. 
852,  L.  R.  A.  1917B,  253n.  Under 
Rev.  Stat  1911.  arts.  4874,  4948,  a 
policy  for  $4,000  was  held  a  liq- 
uidated demand  for  that  amount, 
where  there  was  a  total  loss,  though 
property  was  not  worth  such  amount, 
where  the  insurance  was  induced  by 
no  representation  by  insured :  Drum- 
mond  V.  White-Swearingen  Realty 
Co.  (Tex.  Civ.  App.),  165  S.  V^.  20. 
An  insurer  could  not  insist  that  the 
loss  should  be  measured  by  the  value 
of  the  plant  it  refused  to  buy  where  it 
refused  to  replace  machinery  de- 
stroyed by  fire  with  another  plant, 
which  was  then  cheap,  or  to  furnish 
the  money  to  buy  it:  Gulf  Compress 
Co.  V.  Insurance  Co.,  129  Tenn.  586, 
167  S.  W.  859.  V^here  local  condi- 
tions had  destroyed  any  demand  for 
insured  personal  property  at  the  place 
it  was  located  at  the  time  of  loss  it 
was  held  that  the  insurer  was  not 
entitled  to  have  it  valued  at  such 
place,  where  by  moving  it  to  another 
place  its  fair  market  value  could  be 
obtained :  Prussian  Nat.  Ins.  Co.  v. 
Lawrence,  221  Fed.  931,  137  C.  C.  A. 
501,  L.  R.  A.  1915E,  489n. 


2  Slack  V.  Milwaukee-Mechanics 
Ins.  Co.,  186  111.  App.  5^5;  Farmers' 
Mercantile  Co.  v.  Farmers'  Ins.  Co., 
161  Iowa  5,  141  N.  W.  447;  Buse  v. 
National  Ben  Franklin  Ins.  Co.,  96 
Misc.  229,  160  N.  Y.  S.  566.  In  an 
action  on  a  policy  of  wind  insurance 
for  destruction  of  a  building,  there 
are  two  methods  to  estimate  damages ; 
first,  the  cost  of  replacing,  less  de- 
preciation from  use  or  age,  and  sec- 
ond, the  value  of  the  building  at  de- 
struction less  the  value  of  the  ruins : 
Moulton  v.  Globe  Mut.  Ins.  Co.,  36 
S.  Dak.  339,  154  N.  W.  830. 

*  Where  there  is  an  inaccuracy  in 
the  description  of  the  premises,  the 
erroneous  part  of  the  description  may 
be  rejected  without  affecting  the  pol- 
icy, if  enough  remains  to  identify  the 
premises  intended :  Curnen  v.  Law 
Union  &c.  Ins.  Co..  159  App.  Div. 
493,  144  N.  Y.  S.  499 ;  Exchange  Un- 
derwriters' Agency  v.  Bates,  195  Ala. 
161,  69  So.  956.  A  tornado  policy  in- 
suring a  frame  barn  building  also 
covers  a  silo :  Still  v.  Connecticut 
Fire  Ins.  Co.,  185  Mo.  App.  550,  172 
S.  W.  625.  An  insurance  policy  upon 
household  and  kitchen  furniture  in- 
cludes furniture  acquired  subsequent 
to  the  issuance  of  the  policy:  Dela- 
ware Ins.  Co.  V.  Wallace  (Tex.  Civ. 
App.),  160  S.  W.  1130.  Policies  of 
tornado  insurance  which  did  not  pur- 
port to  cover  subsequent  construc- 
tions held  to  cover  property  in  proc- 
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§    4212]  CONTRACTS  [1    Supp. 

held  that  "all  other  merchandise*'  had  reference  to  merchandise 
of  the  same  kind  and  did  not  cover  a  loss  of  ice  cream.* 

§  4212.     Description  of  buildings/ 

§  4213.  Location  of  property — In  general.** — Where  there 
was  no  other  building  on  either  of  the  four  corners,  the  fact  that 
through  inadvertence  a  policy  on  the  contents  of  a  building  de- 
scribed it  as  situated  at  the  northeast,  instead  of  the  northwest, 

ess   of   construction   at   the   time   of  on  all  liability  as  a  common  carrier 

their  issuance,  but  not  property  the  of  cotton  in  bales  in  transit  in  cars, 

construction  of  which  was  begun  after  or  in  or  on  depots,  or  platforms,  on 

the  policies  were  issued:  Northwest-  line  of  assured's  road:   Bennettsville 

em  Fuel  Co.  v.  Boston  Ins.  Co.,  131  &c   R.   Co.  v.  Glens  Falls  Ins.  Co., 

Minn.  19,  154  N.  W.  515.    A  policy  96  S.   Car.  44,   79   S.   E.   717.     The 

covering  varnish  warehouse  did  not  word  "premises"  referred  only  to  the 

include  an  adjacent  building  used  for  fourth  floor  and  not  the  entire  build- 

the  manufacture  of  varnish :  Leavitt  ing  in  a  policy  of  burglary  insurance 

V.   National  Fire   Ins.  Co.,  88   Misc.  indemnifying    insured    against    bur- 

563,  151  N.  Y.  S.  71.  glary  from  premises  occupied  by  as- 

*  E.  H.  Emery  &  Co.  v.  American  sured  and  described  as  the  fourth 
Ins.  Co.,  177  Iowa  4,  158  N.  W.  748.  floor  of  a  certain  building:  Axe  v. 
A  stock  scale  and  a  new  windmill  not  Fidelity  &c.  Co.,  239  Pa.  569,  86  AtL 
erected  were  within  the  letter  of  a  1095,  46  L.  R.  A.  (N.  S.)  574. 
policy  covering  "farming  utensils*' :  ®  Where  a  policy  insuring  chattels 
Murphy  v.  Continental  Ins.  Co.  does  not  by  express  or  clearly  im- 
(lowa),  157  N.  W.  855.  A  linotype  plied  terms  restrict  the  insurer's  Ha- 
machine  is  covered  by  a  fire  policy  bility  to  loss  occurring  on  the  prein- 
covering  printing  presses,  etc.,  and  ises  of  the  owner  in  a  certain  build- 
such  other  merchandise,  furniture,  ing  or  place,  the  insurance  follows 
and  "fixtures"  as  are  usually  kept  the  property  so  long  as  it  is  put  to 
and  used  in  printing  office :  Review  ordinary  use :  Winsor  v.  Mutual  Fire 
Printing  Co.  v.  Hartford  Fire  Ins.  &c.  Assn.,  170  Iowa  521,  153  N.  W. 
Co.,  133  Minn.  213,  158  N.  W.  39.  A  97.  Hay  in  the  mow  is  not  covered 
fire  policy  on  a  stock  of  toilet  articles,  by  a  description  of  "hay  in  stack" : 
labels,  machinery,  bottles,  and  powder  Murphy  v.  Continental  Ins.  Co. 
also  covers  cornstarch:  Aachen  &c.  (Iowa),  157  N.  W.  855.  Where  a 
Fire  Ins.  Co.  v.  Arabian  Toilet  Goods  fire  policy  on  horses,  in  accordance 
Co.,  10  Ala.  App.  395,  64  So.  635.  with    Stat.    1913,    §    1941-43.   applied 

^  Where  a  policy  does  not  correctly  while  contained  in  a  described  barn, 

describe  the  property  if  insured  has  recovery  could  not  be  had  for  their 

not  concealed  or  misrepresented  any  loss  while  away  from  the  barn,  on 

fact,  the  misdescription  does  not  ren-  the  theory  that  the  parties  contem- 

der  the  policy  void  if  it  was  written  plated  their  temporary  removal  while 

and  issued  by  an  agent  with  power  making  repairs  to  the  bam:    Rosen- 

to  represent  the  company:  Dodge  v.  thai  v.  Insurance  Co.,  158  Wis.  550, 

Grain  Shippers'  Mut.  Fire  Ins.  Assn.,  149  N.  W.  155,  L.  R.  A.  1915B,  361, 

176  Iowa  316,   157  N.  W.  955;  Ger-  Ann.  Cas.   1916E,  395n.     Where  the 

man-American  Fire  Ins.  Co.  v,  Mes-  insurer's  agent  issued  a  new  polic>' 

senger,  25  Colo.  App.   153,   136  Pac.  locating  the  property  in  the  place  to 

478.  The  policy  covered  cotton  which  which  he  knew  it  was  to  be  removed, 

was    placed    upon    the    ground,    but  policy  was  held  to  attach  as  soon  as 

which    was    intended    for    immediate  the  property  was  moved:  Weston  v. 

shipment,  where  a  fire  policy  was  is-  American  Ins.  Co.,  191  Mo,  App.  282, 

sued  to  indemnify  a  railroad  company  177  S.  W.  792. 
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comer  of  the  intersection  of  certain  streets,  did  not  avoid  the 
policy/ 

§  4215.  Location — Materiality — Removal —  Illustrations/ 
— It  was  held  that  live  stock,  temporarily  off  of  insured's  farm 
for  purpose  of  pasturage,  was  covered  by  a  policy  issued  by  an 
insurer  whose  constitution  provided  that  its  policies  should  ex- 
tend only  to  live  stock  on  the  farm/ 

§  4217.  Proximate  cause — Electric  wires.^® — Where  con- 
curring causes  of  the  damage  appear,  the  proximate  cause  to 
which  the  Ipss  is  to  be  attributed  is  the  dominant,  the  efficient 
one,  the  one  that  sets  the  other  causes  in  operation;  and  inci- 
dental causes  are  not  proximate,  though  they  may  be  nearer  in 
time  and  place  to  the  loss/^ 

§  4221.  Concealment  and  misrepresentation." — A  policy 
was  not  rendered  void  for  fraudulent  concealment  by  the  fact 

^  Curren    v.    Law   Union    &c.    Ins.  building  and  not  elsewhere,  held  not 

Co.,  159  App.  Div.  493,  144  N.  Y.  S.  to  cover  a  loss  pf  goods  while  out- 

499;  French  v.   State  Farmers*  Mut.  side   of   the   building,    and   that    the 

Hail  Ins.  Co.,  29  N.  Dak,  426,  151  N.  policy   was   not   avoided   by   the   re- 

W.  7,  L.  R.  A.   1915D,  766.    Where  moval   but   was    merely    suspended: 

there  was  an  error  of  description  in  Steil  v.  Sun  Ins.  Office,  171  Cal.  795, 

^  fire  policy  describing  the  properly  155  Pac.  72.    A  mutual  insurance  as- 

as  located  on  a  homestead  claim,  evi-  sociation  was  held  not  prohibited  by 

dence    of    the    true    location   of    the  statute  or  its  by-laws  fixing  its  place 

grant   was   admissible,    though    there  of  business  from  writing  an  insurance 

was  an  error  in  the  description :  Scot-  policy   which    should   be   valid   after 

tish  Union  &c.  Ins.  Co.  v.  McKone,  the  property  was  removed  to  another 

227  Fed.  813,   142  C.  C.  A.  337.    A  state:    Winsor    v.    Mutual    Fire    &c. 

policy  which    describes   the   building  Assn.,  170  Iowa  521,  153  N.  W.  97. 
insured  as  situated  "on  the    *    *    *        » Kinney  v.  Farmers'  Mutual   Fire 

turnpike,    Sissonville,   W.   Va.,"  may  &  Ins.  Society,  159  Iowa  490,  141  N. 

mean  property  which  is  either  "near  W.  706,  Ann.  Cas.  1915A,  609n. 
to"  or  "in"  Sissonville :  Fisher  v.  Sun        lo  A  provision  in  a  plate  glass  pol- 

Ins.  Co.,  74  W.  Va.  694,  83  S.  E.  729,  icy  that  the  insurance  company  shall 

L.  R.  A.  1915C,  619.  not  be  liable  for  loss  resulting  from 

8  The  insured  can  not  recover  where  any   inundation   held   to   exempt   the 

a  fire  insurance  policy  stipulates  that  company  from  liability  for  damages 

the  personal  property  insured  is  lo-  which  resulted  to  the  glass  by  per- 

cated  in  a  described  building,  and  the  sons  using  row  boats  during  an  in- 

property   is   removed   to   a   different  undation :  Feehrer  v.  Fidelity  &c.  Co., 

place  without  consent  of  the  insurer  188  111.  App.  398. 
and  is  there  burned :  Black  v.  Fidel-        **  Hartford   Steam  Boiler  &c.   Ins. 

ity-Phenix  Fire  Ins:  Co.,  14  Ga.  App.  Co.  v.   Pabst  Brewing  Co.,  201  Fed. 

510,  81  S.  E.  584;    Lummus  v.  Fire-  617,  120  C.  C.  A.  45,  Ann.  Cas.  1915A, 

man's  Fund  Ins.  Co.,  167  N.  Car.  654,  637n. 

83  S.  E.  688,  L.  R.  A.  1915D,  239n:        "Failure   to   communicate   to   the 

Johnson    v.    Franklin     Ins.    Co.,    90  insurance  company,   insuring  a   sani- 

Wash.  631,  156  Pac.  567.    A  fire  pol-  tarium,  the  fact  that  the  cook,  merely 

icy,    insuring   goods    in    a   described  because     of     a     personal     grievance 
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that  the  principal  stockholder  of  a  mercantile  corporation  did  not 

reveal  to  an  insurance  company  that  he  had  previously  burned 
another  store  to  collect  insurance  thereon.*' 

§  4222.  Statement  of  interest." — ^There  is  no  breach  of 
warranty  of  sole  and  unconditional  ownership  by  the  existence  of 
a  trust  deed  on  the  property  insured,  it  amounting  only  to  an  in- 
cumbrance." 

against   the   manager,    threatened    to  Assur.  Co.,  90  Vt.  105,  96  Atl.  540. 

burn  the  sanitarium  would  not  avoid  i'  Petello  v.  Teutonia  Fire  Ins.  Co^ 

a  policy  as  a  concealment  of  a  ma-  89  Conn.  175,  93  Atl.  137,  L.  R.  A. 

terial  fact  concerning  the  subject  of  1915D,   812n;    North   River   Ins,  Co. 

the  insurance:  Washington  Fire  Ins.  v.  Dyche,  163  Ky.  271,  173  S.  W.  784; 

Co.  V.   Cobb    (Tex.   Civ.  App.),    163  Cummings  v.  Dirigo  Mut  Fire  Ins. 

S.  W.  608.  Co.,  112  Maine  379,  92  AtL  298;  First 

IS  Hamburg-Bremen   Fire   Ins.   Co.  Nat  Bank  v.  i^tna  Ins.  Co.,  188  Mich. 

V.  Ohio  Valley  Dry  Goods  Co.,  160  251,  153  N.  W.  1063 ;  First  NaL  Bank 

Ky.  252,   169  S.   W.  724,  Aim.  Cas.  v.  Caledonian  Ins.  Co.,  188  Mich.  254, 

1916B,  944n.  153   N.  W.   1064 ;   Teter  v.  Franklin 

i*  Matches  stored  with  the  insured  Fire  Ins.  Co.,  74  W.  Va,  344,  82  S.  E. 
as  a  bailee  for  hire  are  covered  by  40.  A  provision  avoiding  policy  if 
a  fire  insurance  policy  on  goods  held  building  was  on  ground  not  owned  by 
"in  trust" :  Czerweny  v.  National  Fire  insured  in  fee  simple,  held  not  satis- 
Ins.  Co.,  139  N.  Y*.  S.  345;  Sloan  v.  fied  by  ownership  of  undivided  five- 
Boston  Ins.  Co.,  186  111.  App.  81;  sixths  interest :  Scott  v.  Liverpool  &c 
Sloan  V.  Queen  Ins.  Co.,  186  111.  App.  Ins.  Co.,  102  S.  Car.  115,  86  S.  E. 
82.  Clause  of  fire  insurance  policy  484;  National  Union  Fire  Ins.  Co.  v. 
which  provided  that  if  interest  of  in-  Burkholder,  116  Va.  942,  83  S.  £. 
sured  was  not  sole  tlie  company  404.  Insured  held  not  entitled  to  re- 
shpuld  not  be  liable  in  sum  exceed-  cover  under  a  iire  policy  requiring 
ing  cash  value  of  insured's  interest,  his  ownership  to  be  sole  and  uncon- 
held  to  relate  to  case  where  owner-  ditional,  where  he  had  contracted  to 
ship  was  less  than  perfect  legal  and  sell  the  property  on  time  payments  and 
equitable  title,  and  fact  had  been  had  put  thepurchaser into  possession : 
noted  on  policy :  Home  Mut.  Fire  Ins.  French  v.  Delaware  Ins.  Co.,  167  Ky. 
Co.  v.  Pittman,  111  Miss.  420,  71  So.  176,  180  S.  W.  85;  Merchants'  Ins. 
739;  Fuhrman  v.  Sun  Ins.  Office,  180  Co.  v.  Brown,  35  Ohio  Cir.  Ct  69. 
Mich.  439^  147  N.  W.  618,  Ann.  Cas.  A  statement  in  a  policy  that  the  in- 
1916A,  466n.  If  insured  is  not  the  sured  was  the  "unconditional  and 
sole  owner  and  there  is  no  indorse-  sole"  owner  is  satisfied  when  it  is 
ment  on  policy,  the  policy  is  void  shown  that  insured  was  equitably  en- 
where  a  provision  is  contained  in  a  titled  to  immediate  and  absolute  le- 
fire  insurance  policy  as  required  by  gal  ownership:  Exchange  Under- 
L.  O.  L.  §  4666,  as  amended  by  Laws  writers*  Agency  v.  Bates,  195  Ala. 
1911,  pp.  279-284,  that  the  policy  161,  69  So.  956 ;  Hankins  v.  Williams- 
would  be  void  if  insured  was  not  the  burg  City  Fire  Ins.  Co.,  96  Kans.  706, 
sole  and  unconditional  owner  in  fee  153  Pac  491.  Where  insurer,  before 
simple  of  the  ground,  unless  other-  issuing  a  policy  to  a  partnership, 
wise  agreed  in  an  indorsement:  Oat-  made  inquiry  as  to  the  persons  con- 
man  V.  Bankers'  &c.  Fire  Relief  Assn.,  stituting  the  partnership,  the  com- 
66  Ore.  388,  133  Pac.  1183,  134  Pac.  pany  was  entitled  to  this  information, 
1033;  Home  Mut.  Fire  Ins.  Co.  v.  and  it  was  insured's  duty  to  give  it: 
Pittman,  111  Miss.  420,  71  So.  739;  Jacobs  v.  Queen  Ins.  Co.,  183  Mich. 
Merchants*  &c.  Fire  Underwriters  v.  512,  150  N.  W.  147.  A  policy  is  not 
Williams  (Tex.  Civ.  App.),  181  S.  breached  by  the  existence  of  mort- 
W.  859 ;  Wilson  v.  Commercial  Union  gage  liens  if  it  fails  to  mention  in- 
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§  4223.     Fraud  and  false  swearing. 

cumbrances,  but  provides  for  fee  sim-  sole     and     unconditional     ownership 

pie  ownership:  Terminal  Ice  &c.  Co.  where  there  was  an  option  or  invalid 

V.  American  Fire  Ins.  Co.  (Mo.  App.),  or  conditional  contract  of  sale  of  pcr- 

187  S.  W.  564;  Terminal  Ice  &c.  Co.  sonalty    with    reservation    of    title, 

V.  Home  Ins.  Co.    (Mo.  App.),   187  though     possession     is     transferred: 

S,  W.  568;  Terminal  Ice  &c  Co.  v.  Houseman  v.  Home  Ins.  Co.,  78  W. 

Lumbermen's   Ins.   Co.    (Mo.   App.),  Va.  203,  88  S.  E.  1048. 
187  S.  W.  568;  Terminal  Ice  &c  Co.        i«A   sworn   statement    falsely    in- 

v.  Security  Ins.  Co.  (Mo.  App.),  187  eluding   a   claim   for   damages   to   a 

S.  W.  568;  Terminal  Ice  &c  Co.  v.  boiler    deprived   the   insured    of    his 

Commercial  Fire  Ins.  Co.  (Mo.  App.),  right  to  recover  in  an  action  on  fire 

187  S.  W.  569;  Terminal  Ice  &c.  Co.  insurance  policy:  Arel  v.  First  Nat. 

v.  Stujrvesant  Ins.  Co.    (Mo.  App.),  Fire  Ins.  Co.,  195  Mo.  App.  165,  190 

187  S.  W.  569.     There  is  no  breach  S.  W.  78;  Arel  v.  Girard  Fire  &c. 

of   condition   of   a   policy   requiring  Ins.  Co.  (Mo.  App.),  190  S.  W.  81. 
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CHAPTER    CXXVI 

PROVISIONS  OF  THE  STANDARD  POLICY  RELATING  TO  INTEREST  AND 

CARE  OF  PROPERTY. 

§  4240.  Other  insurance.^ — It  has  been  held  that  a  con- 
tract of  insurance  upon  a  house  in  a  certain  amount,  and  upon 
household  furniture  in  another  amount,  is  divisible,  and  the 
validity  of  the  insurance  upon  the  house  was  not  affected  by  addi- 
tional insurance  taken  out  upon  the  furniture.^  It  seems  that  a 
notice  of  a  mere  intention  to  take  out  other  insurance  in  the  fu- 
ture does  not  comply  with  a  condition  requiring  notice  of  addi- 
tional insurance.* 

§  4241.     Definition — Different  interests.* 

§  4248.  Increase  of  risk.'' — ^A  policy  was  not  avoided  by 
the   fact  that  the  insured's  son-in-law  attempted,   without  his 

1  When  violated,  the  insurer,  when  notify  the  insurer  and  obtain  its  con- 
loss  occurs,  may  defend  for  breach  sent  to  additional  insurance  under 
of  contract  where  policy  stipulates  Pub.  Acts  1911,  No.  128,  as  provided 
that  it  shall  be  void  if  insured  has  by  insurer's  by-laws:  La^den  v.  Con- 
other  insurance,  such  stipulation  be-  cordia  Mut.  Fire  Ins.  Co.,  188  Mich, 
ing  valid  and  reasonable :  Ohio  Farm-  689,  154  N.  W,  87,  158  N.  W.  848. 
ers'  Ins.  Co.  v.  Williams  (Ind.  App.),  *iEtna  Ins.  Co.  v.  Dancer  (Tex, 
112  N.  E.  556;  Home  Ins.  Co.  v.  Will-  Civ.  App.),  181  S.  W.  772. 
iams,  237  Fed.  171,  150  C.  C.  A.  317 ;  ^  Anderson  v.  Interstate  Business 
Life  Ins.  Co.  v.  Fitzgerald,  143  Ga.  Men's  Accident  Assn.,  38  S.  Dak.  105, 
725,  85  S.  E.  913 ;  Hughes  v.  Hart-  160  N.  W.  522. 
ford  Fire  Ins.  Co.,  144  Ga.  740,  87  *  Where  a  mortgagee  procures  a 
S.  E.  1042;  Gould  v.  Maine  Farmers'  fire  policy  contrary  to  the  terms  of 
Mut.  Fire  Ins.  Co.,  114  Maine  416,  the  mortgage,  held  not  to  avoid  a  pol- 
96  Atl.  732,  L.  R.  A.  1917A,  604n;  icy  procured  by  the  mortgagor :  Kclley 
Harwood  v.  National  Union  Fire  Ins.  v.  People's  Nat  Fire  Ins.  Co.,  262 
Co.,  170  Mo.  App.  298,  156  S.  W.  475 ;  III.  158,  104  N.  E.  188,  50  L.  R.  A. 
Kring  v.  Globe  Farmers*  Town  Mut.  (N.  S.)  1164n;  Hadcett  v.  Cash 
Fire  &C.  Ins.  Co.,  195  Mo.  App.  133,  (Ala.),  72  So.  52.  The  fact  that  a 
189  S.  W.  628;  Tilton  v.  Farmers'  purchaser  of  a  dwelling  house  at- 
Ins.  Co.,  82  Misc.  79,  143  N.  Y.  S.  tempted  to  procure  insurance  on  the 
107;  Roper  v.  National  Fire  Ins.  Co.,  property  without  the  knowledge  of 
161  N.  Car.  151,  76  S.  E.  869;  Wynn  the  owner  would  not  affect  insurance 
V.  Caledonian  Ins.  Co.,  100  S.  Car.  47,  held  by  the  owner  on  the  property: 
84  S.  E.  306 ;  yEtna  Ins.  Co.  v.  Waco  Smith  v.  American  Ins.  Co.,  177  Mich. 
Co.  (Tex.  Civ.  App.),  189  S.  W.  315;  123,  143  N.  W.  54;  Dumphy  v.  Corn- 
Mechanics*  &c.  Ins.  Co.  V.  Dalton  mercial  Union  Assur.  Co.  (Tex.  Civ. 
(Tex.  Civ.  App.),  189  S.  W.  771.  App.),  174  S.  W.  814. 
Plaintiff  was  held  not  to  have  for-  *>  A  policy  is  not  avoided  under  a 
felted  his  policy  because  he  did  not  claim  prohibiting  an  alteration  of  sit- 
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knowledge,  to  smoke  meat  in  a  shed,  which  caused  a  fire,  as 
this  did  not  amount  to  an  alteration  or  increase  of  the  risk  with 
the  plaintiff's  consent/ 

§  4251.  Repairs — Employment  of  mechanics. — The  em- 
ployment of  mechanics  in  making  alterations  was  held  not  to  for- 
feit the  policy  unless  the  risk, was  actually  increased  thereby,  un- 
der a  policy  of  fire  insurance  which  provided  that  it  should  be 
void  if,  without  the  insurer's  consent,  the  circumstances  affect- 
ing the  risk  should  be  so  altered  as  to  increase  the  risk/ 

§  4253.  Incumbrances. — But  a  provision  of  a  standard 
policy  that  it  should  be  void  if  the  property  be  mortgaged  was 
held  to  be  a  promissory  warranty,  and  that  its  violation  would 
void  the  policy  unless  the  insurer  had  notice  or  waived  the  incum- 
brance.* 

uation  so  as  to  increase  the  risk  by  used  for  carrying  passengers,  or  the 

tiie  use  of  a  gasoline  engine  in  an  policy    shall    be    void,    is    breached 

insured    barn,    to    drive   a    threshing  where,  with  insured's  knowledge  and 

machine:   Bouchard  v.    Dirigo    Mut  consent,   his    son    for    compensation 

Fire  Ins.  Co.,  113  Maine  17,  92  Atl.  which  he  received  and  retained,  made 

899,  L.   R.  A.   1915D,   187n.     It  was  trips  with  the  automobile  for  passen- 

held    that  the    keeping    of    gasoline  gers,  and  it  was  immaterial  whether 

which  was  prohibited  by  a  policy  on  the  risk  was  increased  or  not:  Elder 

a  stock  of  goods  did  not  avoid  the  v.  Federal   Ins.   Co.,  213   Mass.  389, 

policy,   as   the   breach   did   not   con-  100  N.  E.  655. 

tribute  to  bring  about  the  loss,  under  ®  Andrews  v.  Dirigo  Mut.  Fire  Ins. 
Acts  33d  Leg,  ch.  105  (Vernon's  Co.,  112  Maine  258,  91  Atl.  978. 
Sayles'  Ann.  Civ.  Stat.  1914,  arts.  "^  Oilman  v.  Commonwealth  Ins. 
4874a,  4874b)  providing  that  no  Co.,  112  Maine  528,  92  Atl.  721,  L.  R. 
breach  by  the  insured  of  any  fire  in-  A.  1915C,  758n. 
surance  policy  on  personalty  shall  *  North  British  &c.  Ins.  Co.  v. 
avoid  it  unless  contributing  to  cause  Wright  (Okla.),  154  Pac.  654.  The 
the  loss :  Commonwealth  Ins.  Co.  v.  condition  in  a  fire  policy  prohibiting 
Finegold  (Tex.  Civ.  App.),  183  S.  incumbrance  and  liens  without  the 
W.  833.  A  stipulation  attached  to  a  consent  of  the  insurer,  and  making 
policy  of  fire  insurance  requiring  the  the  policy  void  for  breach  of  such 
insured  *'to  use  coal  only  for  fuel  conditions,  not  only  legal  and  con- 
when  steam  power  is  used"  must  be  formable  to  public  policy,  but  is  rea- 
limited  to  the  building  insured,  or  sonable  and  proper :  St.  Paul  Fire  &c. 
anything  attached  to  it  in  such  man-  Ins.  Co.  v.  Peck,  2^1  Okla.  85,  130  Pac. 
ner  that  it  might  be  said  to  be  a  part  805.  It  is  a  valid  provision  in  a  pol- 
of  it,  and  the  provision  is  not  ap-  icy  of  insurance  on  an  automobile, 
plicable  to  a  portable  steam  engine  that  if  the  property  insured  **be  or 
using  wood  as  a  fuel  for  the  purpose  become  incumbered  by  a  chattel  mort- 
of  sawing  wood,  which  was  located  gage"  the  policy  shall  be  void : 
temporarily  on  the  premises  about  28  Springfield  Fire  &c.  Ins.  Co.  v.  Chand- 
fcet  from  the  dwelling  house  insured :  lee,  41  App.  D.  C.  209 ;  Roper  v.  Na- 
Cramer  v.  Blooming  Grove  Mut.  Fire  tional  Fire  Ins.  Co.,  161  X.  Car.  151, 
Ins.  Co..  63  Pa.  Super.  Ct.  276.  A  76  S.  E.  869 ;  Oliker  v.  Williamshurgh 
fire  policy  which  stipulated  that  in-  City  Fire  Ins.  Co.,  72  W.  Va.  436,  78 
sured  warrants  that  the  automobile  S.  E.  746,  Ann.  Cas.  191 5 D,  914n. 
covered  by  the   policy   shall   not   be  The  mortgaging  of  insured  personalty 

701 


§  4253]  CONTRACTS  [1  Supp. 

is  an  increase  of  the  risk  within  a  the  policy  should  be  void:  Mononga- 
poHcy  clause  declaring  the  insurance  hela  Ins.  Co.  v.  Batson,  HI  Ark.  167. 
void  if  the  subject  of  insurance  is  163  S.  W.  510.  When  the  policy  pro- 
personalty  and  becomes  incumbered  vided  that  it  should  be  void  if  the 
by  a  chattel  mortgage:  Security  Ins;  subject  of  the  insurance  "be  or  be- 
Co.  V.  Laird,  182  Ala.  121,  62  So.  182.  come  incumbered  by  a  chattel  mort- 
Execution  of  deed  of  trust  to  insure  gage/*  the  fact  that  the  insured  lum- 
property  held  to  tender  void  an  in-  ber  was  subject  to  a  mortgage  au- 
surance  policy  which  provides  that  thorizing  the  mortgagee  to  sell  and 
it  should  be  void  if  the  property  be  repiace  same  with  new,  which  it  was 
or  become  incumbered  by  a  chattel  doing,  was  held  not  to  invalidate  the 
mortgage:  Roper  v.  National  Fire  insurance:  Ensel  v.  Lumber  Ins.  Co., 
Ins.  Co.,  161  N.  Car.  151,  76  S.  E.  88  Ohio  269,  102  N.  E.  955.  Where 
869.  A  policy  of  insurance  on  dwell-  insured  is  asked  nothing,  and  states 
ing  house  and  furniture  was  avoided  nothing,  respecting  incumbrances  on 
as  to  both  dwelling  house  and  furni-  the  property,  and  pays  the  premium, 
ture  by  giving  a  chattel  mortgage  on  the  existence  of  incumbrances  in  vio- 
the  furniture:  McKernan  v.  North  lation  of  an  incumbrance  clause  will 
River  Ins.  Co.,  206  Fed.  984.  A  cor-  not  invalidate  tlic  policy:  Humble  v. 
poration,  issuing  bonds  by  a  deed  of  German  Alliance  Ins.  Co.,  92  Kans, 
trust  on  all  its  property  to  secure  a  486,  141  Pac  243.  A  bill  of  sale  was 
renewal  note,  was  held  to  have  in-  held  as  -not  witiiin  the  condition  of 
cumbered  its  personal  property,  an  insurance  policy  avoiding  it 
within  a  fire  policy  declaring  that  the  should  the  property  be  incumbered 
same  should  be  void  on  the  property  by  a  chattel  mortgage :  Petello  v.  Ten- 
becoming  incumbered:  Hartford  Fire  tonia  Fire  Ins.  Co.,  89  Conn.  175,  93 
Ins.  Co.  V.  Downey,  223  Fed.  707,  Atl.  137,  L.  R.  A.  1915D,  812n. 
139  C.  C.  A.  237.  Execution  of  a  There  is  no  forfeiture  because 
chattel  mortgage  renders  it  void  of  a  mortgage  on  land  "with 
where  a  fire  policy  provides  that  it  all  improvements  thereon  situate,"  if 
shall  be  void  unless  otherwise  pro-  the  insured  property  is  a  fixture, 
vided  if  the  subject  of  insurance  be  within  the  clause  of  a  fire  policy  pro- 
personal  property  and  be  incumbered  viding  for  a  forfeiture,  "if  the  sub- 
by  chattel  mortgage:  Georgia  Home  ject  of  insurance  be  personal  prop- 
Ins.  Co.  V.  Hoskins,  71  Fla.  282,  71  erty,  and  becomes  incumbered  by  a 
So.  285.  If  without  regard  to  form  chattel  mortgage":  Rawls  v.  Ameri- 
the  instrument  has  the  legal  effect  of  can  Central  Ins.  Co.,  97  S.  Car.  189, 
a  chattel  mortgage,  it  will  avoid  fire  81  S.  E.  505.  A  mortgage  or  deed 
policy  containing  provision  that,  if  was  held  not  to  be  an  incumbrance 
insured  property  is  or  becomes  in-  avoiding  a  policy  which  covered  the 
cumbered  by  chattel  mortgage,  policy  insured  property  and  purporting  to 
shall  be  void:  Georgia  Home  Ins.  secure  an  obligation  not  yet  effective 
Co.  v.  Hoskins,  71  Fla.  282,  71  So.  at  time  of  loss:  Downey  v.  National 
285.  A  fire  policy,  which  stipulates  Fire  Ins.  Co.  (W.  Va.),  87  S.  E.  487. 
that  any  subsequent  mortgage  shall  Where  a  live  stock  policy  provided 
annul  it,  or,  if  the  subject  of  insur-  that  it  should  be  void  in  case  of  mort- 
ance  be  personalty,  it  be  or  become  gage  without  permission,  it  was  suffi- 
incumbered  by  chattel  mortgage,  etc,  cient  that  insurer  gave  permission  by 
is  annulled  only  in  case  of  a  subse-  notice  to  its  local  agent,  though  it 
quent  real  estate  mortgage  or  by  an  was  not  indorsed  on  the  policy:  Na- 
existing  or  subsequent  chattel  mort-  tional  Live  Stock  Ins.  Co.  v. 
gage:  Manufacturers'  Mut.  Fire  Ins.  Jackson,  160  Ky*  228,  169  S.  W. 
Co.  V.  Swaney,  53  Ind.  App.  429,  101  695.  Under  a  policy  of  insurance 
N.  E.  843.  A  transaction,  whereby  prohibiting  incumbrances  or  changes 
personal  property  was  conveyed  as  in  title  or  interest,  chattel  mortgage 
security  for  a  debt,  was  held  not  to  held  merely  to  have  the  effect  of  sus- 
be  a  chattel  mortgage,  and  so  not  to  pending  the  insurance,  which,  there- 
avoid  an  insurance  policy  which  pro-  fore,  revived  upon  payment  and  can- 
vided  that,  if  the  subject-matter  of  cellation  of  the  mortgage:  Cotting- 
the  insurance   should   be  mortgaged,  ham  v.  Maryland  Motor  Car  Ins.  Co., 
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§  4254.  Illustrations.® — The  liability  of  the  insurer  was 
held,  by  an  equally  divided  court,  to  be  unaffected  by  a  convey- 
ance as  security  only  as  this  did  not  amount  to  an  absolute  de- 
feasance.^** 

§  4260.  Change  in  interest,  title  or  possession — Scope  of 
provision/^ — It  is  held  in  recent  cases  that  the  insurer  is  lia- 
ble to  the  mortgagee  where  the  policy  is  payable  to  the  mortgagee, 

168  N.  Car.  259,  84  S.  E.  274,  L.  R.  owner  of  insured  property  will  avoid 
A.  1915D,  344,  Ann.  Cas.  1917B,  the  policy,  under  a  condition  provid- 
1237n.  A  fire  policy,  issued  without  ing  that  it  should  be  void  if  any 
a  written  application,  although  it  con-  change  should  take  place  in  the  in- 
tained  a  condition  that  it  should  be  terest,  title;  or  possession  of  the  in- 
void  if  the  property  should  be  in-  sured:  Kelley  v.  People's  Nat.  Fire 
cumbered,  held  valid,  though  the  Ins.  Co.,  262  111.  158,  104  N.  E.  188, 
property  was  subject  to  a  chattel  50  L.  R.  A.  (N.  S.)  1164n.  A  pro- 
mortgage:  Great  Southern  Fire  Ins.  vision  in  a  policy  against  changes  in 
Co.  V.  Burns,  118  Ark.  22,  175  S.  W.  title  or  interest  is  not  breached  by  the 
1161,  L.  R.  A.  1916B,  1252,  Ann.  Cas.  giving  of  a  mere  option,  not  excr- 
1917B,  497n.  Insured  was  held  en-  cised,  on  insured  property:  Terminal 
titled  to  show  that,  under  the  laws  Ice  &c.  Co.  v.  American  Fire  Ins.  Co. 
of  the  state  where  the  trust  deed  was  (Mo.  App.),  187  S.  W.  564;  Terminal 
executed  and  delivered,  a  trust  deed  Ice  &c.  Co.  v.  Home  Ins.  Co.  (Mo. 
was  not  a  chattel  mortgage,  within  the  App.),  187  S.  W.  568;  Terminal  Ice 
meaning  of  the  clause  which  forbade  &c  Co.  v.  Lumbermen's  Ins.  Co.  (Mo. 
such  incumbrances:  Lambert  v.  Se-  App.X  187  S.  W.  568;  Terminal  Ice 
curity  Mut  Fire  Ins.  Co.,  58  Pa.  &c.  Co.  v.  Security  Ins.  Co.  (Mo. 
Super.  Ct  624.  The  fact  that  the  ap-  App.),  187  S.  W.  568;  Terminal  Ice 
plication  for  a  fire  policy  stated  &c.  Co.  v.  Commercial  Fire  Ins.  Co. 
falsely  that  the  property  was  not  in-  (Mo.  App.),  187  S.  W.  569;  Terminal 
cumbered  was  no  defense  to  an  ac-  Ice  &c.  Co.  v.  Stuyvesant  Ins.  Co. 
tion  on  the  policy,  if  the  insured  did  (Mo.  App.),  187  S.  W.  569.  Where 
not  know  that  the  application  con-  title  is  regained  before  loss  a  clause 
tained  such  question  and  answer:  of  an  insurance  policy  on  a  stock. of 
Warner  v.  Narragansett  Mut.  Fire  goods,  providing  for  avoidance  of  the 
Ins.  Co.,  Ill  Maine  590,  90  Atl.  706.  policy  in  case  of  change  of  ownership, 

•  In  a  policy  insuring  a  dwelling  does  not  apply :  Weisberger  v.  West- 
house,  provisions  that  it  should  be  ern  Reserve  Ins.  Co.,  250  Pa.  155,  .95 
void  if  the  interest  of  the  insured  Atl.  402.  A  purchaser  paying  the 
was  other  than  an  unconditional  own-  price  of  property  increased  his  in- 
ership,  or  if  the  dwelling  was  on  terest  therein,  but  did  not  increase 
ground  not  owned  by  the  insured,  had  the  risk  of  the  insurer :  Houran  v. 
reference  to  the  date  of  the  policy,  iEtna  Ins.  Co.,  183  Mich.  418,  150  N. 
and  it  was  not  avoided  by  a  subse-  W.  137.  The  execution  of  a  mort- 
quent  sale  of  the  ground :  Insurance  gage  on  insured  property  does  not 
Co.  V.  O'Bannon  (Tex.  Civ.  App.),  constitute  a  change  of  title  or  inter- 
170  S.  W.  1055.  est,  within  a  provision  for  forfeiture 

1^  Houran   v.   -/Etna   Ins.    Co.,    183  in  such  event :  Seyler  v.  British  Amer- 

Mich.  418,  150  N.  W.  137.  ica  Assur.  Co.,  12  W.  Va.  120,  11  S. 

11 A  provision  avoiding  a  fire  pol-  E.  555 ;  G^rmania  Fire  Ins.  Co.  v. 
icy  in  case  of  change  of  the  insured's  Turley,  167  Ky.  57,  179  S.  W.  1059, 
interest  is  valid,  bemg  reasonable,  be-  Ann.  Cas.  1917C,  931n;  Foiles  v.  De- 
cause  it  affects  the  moral  hazard:  troit  Fire  &c.  Ins.  Co.,  175  Mich.  716, 
Wiley  V.  London  &c.  Fire  Ins.  Co.,  141  N.  W.  879;  Foiles  v.  Dixie  Fire 
89  Conn.  35,  92  Atl.  678.  The  ren-  Ins.  Co.,  175  Mich.  723,  141  N.  W. 
dition    of    a    judgment    against    the  882;   Foiles  v.  Michigan  Commercial 
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though  the  policy  provided  that  it  should  be  forfeited  on  fore- 
closure." 

§  4261.  Transfer  of  part  interest.*^ — The  remaining  ten- 
ant or  tenants  in  common  are  not  affected  by  a  sale  by  one  of 
them  of  his  interest  under  a  policy  voidable  by  change  of  title  and 
covering  property  of  tenants  in  common.** 

§  4262.     Executory  contract  of  sale.^' 

§  4263.  Mortgages  on  premises." — A  trust  deed  was  held 
not  to  be  a  chattel  mortgage  within  the  provision  of  a  Wisconsin 

Ins.  Co.  (Mich.),  141  N.  W.  882.    A  App.),  187  S.  W.  569;  Terminal  Ice 

tenant's    going    into    possession    of  &c.  Co.  v.  Stuyvesant  Ins.  Co.  (Mo. 

premises  insured  by  his  landlord  does  App.),   187    S.   W.    569;    O'Ncil    v. 

not  breach  a  policy  provision  against  Franklin  Fire  Ins.  Co.,  159  App.  Div. 

"change  of  possession" :  Terminal  Ice  313,  145  N.  Y.  S.  432 ;  Mechanics'  &c 

&c.  Co.  V.  American  Fire  Ins.  Co.  (Mo.  Ins.  Co.  v.  Davis   (Tex.  Civ.  App.), 

App.),  187  S.  W.  564;  Terminal  Ice  167  S.  W.  175. 

&c.  Co.  v.  Home  Ins.  Co.  (Mo.  App.),  ^^  Since  a  new  party  is  brought  into 

187  S.  W.  568;  Terminal  Ice  &c.  Co.  contractual  relations  with  an  insurer, 

V.  Lumbermen's  Ins.  Co.  (Mo.  App.),  where   an   insurance   policy  covering 

187  S.  W.  568;  Terminal  Ice  &c.  Co.  partnership   property  is  voidable  by 

V.  Security  Ins.  Co.  (Mo.  App.),  187  change  of  title,  a  sale  of  his  interest 

S.  W.  568;  Terminal  Ice  &c.  Co.  v.  by  one  partner  to  a  third  person  af- 

Commercial  Fire  Ins.  Co.  (Mo.  App.),  fects  the  risk:  Firemen's  Ins.  Co.  v. 

187  S.  W.  569 ;  Terminal  Ice  &c.  Co.  Larey,  125  Ark.  93,  188  S.  W.  7,  L. 

V.   Stuyvesant  Ins.  Co.   (Mo.  App.),  R.  A.  1917A,  29n,  Ann.  Cas.   1917B, 

187  S.  W.  569.     It  is  held  in  Louisi-  1225. 

ana  that  a  policy  is  breached  by  the  i*  Firemen's  Ins.  Co.  v.  Larey,  125 
commencement  of  foreclosure  pro-  Ark.  93,  188  S.  W.  7,  L.  R.  A.  1917A, 
ceedings  against  the  insured  property,  29n,  Ann.  Cas.  1917B,  1225. 
the  policy  providing  that  it  should  be  ^^  Where  the  vendee  is  placed  in 
void  in  case  of  such  proceedings,  possession  a  proviso  of  a  fire  insur- 
though  the  fire  did  not  result  from  ance  contract  against  change  or 
the  seizure,  and  the  premises  were  re-  alienation  of  interest  is  breached  by 
leased  from  seizure  prior  to  the  fire:,  contract  of  sale  of  insured  property: 
Jones  V.  Michigan  Fire  &c.  Ins.  Co.,  Cardwell  v.  Virginia  State  Ins.  Co. 
132  La.  847,  61  So.  846.  (Ala.),  IZ  So.  466.  Contract  of  sale 
12  Rostetter  v.  American  Ins.  Co.,  which  acknowledged  receipt  of  part 
184  III.  App.  157 ;  Citizens*  State  Bank  payment  and  providing  for  delivery 
V.  Shawnee  Fire  Ins.  Co.,  91  Kans.  of  warranty  deed  upon  other  pay- 
18.  137  Pac.  78,  49  L.  R.  A.  (N.  S.)  ments  being  made  held  an  uncondi- 
972n.  See  also  and  compare  Ham-  tional  contract  of  sale  which  violated 
burg-Bremen  Fire  Ins.  Co.  v. ,  Ohio  provisions  of  insurance  policy :  Card- 
Valley  Dry  Goods  Co.,  160  Ky.  252,  well  v.  Virginia  State  Ins.  Co.  (Ala.), 
169    S.    W.    724,    Ann.    Cas.    1916B,  IZ  So.  466. 

944n ;  Terminal  Ice  &c.  Co.  v.  Amer-  ^^  Provision  in  fire  insurance  policy 

ican  Fire  Ins.  Co.    (Mo.  App.),   187  that  mortgage  or  incumbrance  should 

S.    W.    564;    Terminal    ice    &c.    Co.  avoid  it  relates  to  liens  placed  volun- 

V.   Home  Ins.   Co.    (Mo.   App.),   187  tarily  on  the  property  by  the  insured, 

S.    W.    568;    Terminal    Ice    &c    Co.  and  does  not  apply  to  judgment  ob- 

V.  Lumbermen's  Ins.  Co.  (Mo.  App.),  tained  against  him  or  other  liens  upon 

187  S.  W.  568;  Terminal  Ice  &c.  Co.  the  property  created  by  law:  Conti- 

V.  Security  Ins.  Co.   (Mo.  App.),  187  nental  Ins.  Co.  v.  Bair   (Ind.  App.), 

S.  W.  568;   Terminal  Ice  &c.  Co.  v.  114  N.  E.  763. 
Commercial     Fire     Ins.     Co.      (Mo. 
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statute  providing  that  an  insurance  policy  shall  be  void  if  the 
property  is  subsequently  incumbered  by  a  chattel  mortgage." 

§  4273.  Assignment  and  bankruptcy  proceedings." — ^To 
avoid  a  policy  which  provides  for  forfeiture  on  change  of  inter- 
est, the  entire  ownership  and  right  of  possession  must  be  trans- 
ferred to  the  assignee  in  case  of  an  assignment  for  the  benefit  of 
creditors.  ^^ 

§  4277.  Assignment  of  policy.*® — A  policy  was  not  ren- 
dered void  where  the  insured,  at  the  time  he  mortgaged  the  prop- 
erty, wrote  on  the  policy,  "in  case  of  loss  of  fire  proceeds  of 
policy  to  be  paid  to'*  mortgagee  "as  his  interest  may  appear/**^ 

§  4278.  Use  of  property — Prohibited  articles.*^ — When  a 
fire  policy  on  an  automobile  provides  that  it  shall  not  be  used  for 

*^  Stocker  v.  Dubuque  Fire  &c.  Ins.  though  it  was  dated  before  the  fire, 

Co.,  164  Wis.  614,  160  N.  W.  1035.  did  not  defeat  tlie  policy:  Moore  v. 

18  The  execution  of  an  irrevocable  St  Paul  Fire  &c.  Ins.  Co.,  176  Iowa 

deed  of  assignment  for  creditors  was  549,  156  N.  W.  676;    Manufacturers* 

held  to  render  void  an  insurance  pol-  Mut  Fire  Ins.  Co.  v.  Swaney,  53  Ind. 

icy  providing  that  it  shall  be  void  if  App.  429,  101  N.  E.  843. 

the  insured  shall  not  be  and  remain  *i  Henderson    v.    Abbeville-Green- 

the  unconditional  owner  in  fee  sim-  wood  Mut.  Ins.  Assn.,  96  S.  Car.  430, 

pie:  Roper  v.  National  Fire  Ins.  Co.,  81  S.  E.  171. 

161  N.  Car.  151,  76  S.  E.  869;  Fire-  22  Under  the  provision  of  the  policy 

men's  Ins.  Co.  v.  Larey,  125  Ark.  93,  which  suspended  the  liability  of  the 

188  S.  W.  7,  L.  R.  A.   1917A,  29n,  company  while  the  risk  is  increased ' 

Ann.    Cas.    1917B,    1225;    Louisville  by   presence   of    prohibited    gasoline, 

German    Mut.    Fire    Ins.    Assn.    v.  liability  is  not  affected  by  prior  pres- 

Schneider,   165   Ky.   285,   176   S.  W.  cnce  of  gasoline  removed  before  the 

1154;   Swaine  v.  Teutonia  Fire  Ins.  fire:   O'Neil  v.   Caledonian  Ins.   Co., 

Co.,  222  Mass.   108,   109  N.  E.  825;  166  Cal.  310,  135  Pac.  1121;  Central 

Marcus  v.  Rhode  Island  Ins.  Co.,  187  Market  Street  Co.  v.  North   British 

Mo.  App.  134,  173  S.  W.  30 ;  Plockzek  &c.  Ins.  Co..  245  Pa.  272,  91  Atl.  662. 

v.   St.    Paul   Fire   &c.   Ins.   Co.    (N.  Where  such  article  is  customarily  a 

J.  Ch.),  91  Atl.  812;  Smith  v.  Secur-  part  of   the  goods   insured  or   is   in 

ity  Mut.   Fire   Ins.   Co.,  Zl  S.  Dak.  customary  use  in   the  business  con- 

418,  158  N.  W.  991 ;  Hamilton  v.  Fire-  ducted   in   the    insured   building   the 

man's    Fund    Ins.    Co.    (Tex.     Civ.  use  of  an  article  prohibited  by  the 

App.),  177  S.  W.  173;  Fire  Assn.  v.  printed  clause  will  not  avoid  the  pol- 

Perry   (Tex.  Civ.  App.),  185  S.  W.  icy:  McClure  v.  Mutual  Fire  Ins,  Co., 

374.  242  Pa.  59,  88  Atl.  921,  48  L.  R.  A. 

"Bartemeier  v.  Central  Nat.  Fire  (N.    S.)    1221n;    Ertischek   v.    New, 

Ins.  Co.  (Iowa),  160  N.  W.  24.  Hampshire   Fire   Ins.    Co.,   98   Misc. 

20  Assignment  of  policy,  dated  be-  279,  162  N.  Y.  S.  1047.  The  use  of 
fore  fire,  and  deed  reserving  title  till  a  gasoline  engine  in  an  insured  barn 
date  after  fire,  held  breaches  of  con-  which  was  for  driving  threshing  ma- 
ditions  in  policy  against  change  of  chinery,  does  not  forfeit  the  policy 
title  or  assignment  of  policy:  under  a  clause  prohibiting  the  keep- 
Moore  v.  St.  Paul  Fire  &c.  Ins.  Co.,  ing  or  using  of  combustible  fluids : 
176  Iowa  549, 156  N.  W.  676.  The  as-  Bouchard  v.  Dirigo  Mut.  Fire  Ins. 
signraent  of   fire    policy    after    fire,  Co.,  113  Maine  17,  92  Atl.  899,  L.  R. 
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carrying  passengers  for  hire,  it  is  held  to  only  prohibit  the  use 
of  the  machine  regularly  for  carrying  p'assengers  as  a  business." 

§  4279.  Prohibited  articles. — Apparently  it  is  not  a  viola- 
tion of  a  clause  of  a  policy  preventing  the  keeping  of  benzine  on 
the  premises  to  keep  dyestuffs  which  contain  benzine  as  an  in- 
gredient.** 

§  4280.  Vacancy — In  general.** — If  the  company  knows 
when  the  policy  is  issued  that  the  buildings  are  vacant,  although 
the  policy  provides  that  the  company  will  not  be  liable  in  case  of 
vacancy,  the  company  will  be  liable.**  Under  a  policy  insuring  a 

A.   1915D,    187n.    Gasoline   was   not  Co.,  159  Iowa  121,  140  N.  W.  218; 

"stored,"  within  the  terms  of  an  in-  Tracy  v.  Queen  City  Fire  Ins.  Co., 

surance  policy  and  the  policy  was  not  132  La.  610,  61    So.  687.  Ann.  Cas. 

avoided  by  the  keeping  of   a  small  1914D,  1145n.    A  clause  in  an  insur- 

quantity  thereof  in  a  closed  retainer  ance  policy  that  liability  of  insurer 

for  occasionally  cleaning  wearing  ap-  shall  cease   if  building  becomes  va- 

parel :  Hanover  Fire  Ins.  Co.  v.  Eis-  cant  or  unoccupied  for  ten  days  held 

man,  45  Okla.  639,  146  Pac.  214 ;  Home  applicable   even   though  building  be- 

Ins.  Co.  V.  Bridges,  172  Ky.  161,  189  comes  vacant  by  reason  of  fire :  Kup;- 

S.  W.  6,  L.  R.  A.  1917C,  276n ;  Gump  f ersmith  v.  Delaware  Ins.  Co.,  84  N. 

V.  National  Union  Fire  Ins.  Co.,  34  J.  L.  271,  86  Atl.  399,  45  L.  R.  A. 

Ohio  Cir.  Ct.  36.  (N.  S.)  847n,  Ann.  Cas.  1914C,  1172n; 

28  Commercial  Union  Assur.  Co.  v.  Robinson  v.  Mennonite  Mut.  Fire  Ins. 

Till  (Tex.  Civ.  App.),  167  S.  W.  1095.  Co.,    91    Kans.  850,    139    Pac    420. 

Where  it  was  so  used  but  once  with-  Contra :      Schmidt    v.    Williamsburg 

out  the  owner's  knowledge,  and  the  City  Fire  Ins.  Co.,  98  Nebr,  61,  151 

.  forbidden  use  had  ceased  when  the  N.  W.  920.    A  subsequent  occupancy 

liability  arose,  forfeiture  of  an  insur-  did  not  revive  the  policy  under  Rev. 

ance  policy  was  not  authorized  under  Stat.  ch.  1,  §  6,  par.  1,  relative  to  tlie 

a  clause  forbidding  renting  or  using  construction   of   words   and  phrases, 

the  car  for  passenger  service  for  hire :  where  a  fire  policy  provided  that  it 

Crowell  v.  Maryland  Motor  Car  Ins.  should  become  void  in  case  of  vacano' 

Co.,  169  N.  Car.  35,  85  S.  E.  Z7,  Ann.  or  a  breach  of  the  condition :  Dolliver 

Cas.  1917D,  50n.    But  it  is  held  that  v.   Granite   State  Fire   Ins,  Co.,  Ill 

such  a  clause  is  binding  where  insured  Maine  275,  89  Atl.  8,  50  L.  R.  A.  (N. 

makes  a  business  of  hauling  passen-  S.)    1106,   Ann.    Cas.    1916C,    76Sn; 

gers   for  hire  and  a  provision  in   a  Planters*  Fire  Ins.  Co.  v.  Steele,  119 

fire  policy  warranting  that  the  auto-  Ark.  597,   178  S.  W.  910,  Ann  Cas. 

mobile  insured  should  not  be  leased  1917B,  667n.   Contra:  Beecher v. Ver- 

or  used  for  carrying  passengers  for  mont  Mut.  Fire  Ins,  Co.,  90  Vt  347, 

compensation   is   a   promissory   war-  98  Atl.  917.  Although  the  policy  pro- 

ranty,  a  breach  of  which  prevents  re-  vided  that  insurance  will  not  be  car- 

covery :  Orient  Ins.  Co.  v.  Van  Zandt-  ried  on  unoccupied  buildings  unless 

Bruce  Drug  Co.,   50  Okla.  558,   151  covered   by  vacancy  permit,  insurer 

Pac.  323;  O'Neill  v.  Caledonian  Ins.  held  liable  where  tenant  moved  out 

Co.,  166  Cal.  310,  135  Pac.  1121.  on  Saturday  evening  and  another  tcn- 

**Ertischek    v.     New    Hampshire  ant  was  to  move  in  on  Monday,  and 

Fire  Ins.  Co.,  98  Misc.  279,   162  N.  the  building  was  burned  early  Monday 

Y.  S.  1047.  morning:  Farmers'  Mut.  Equity  Ins. 

*5  Merely  because  the  occupant  was  Society  v.  Smith,  158  Ky.  459,  165  S. 

temporarily  absent  an  insured  build-  W.  675,  L.  R.  A.  1915B,  844n. 

ing  was  not  vacant  at  the  time  of  a  **  Maxwell  v.  York  Mut  Fire  Ins. 

fire:  Walrod  v.  Des  Moines  Fire  Ins.  Co.,  114  Maine  170,  95  Atl.  877;  Law 
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building  "occupied  as  a  contagious  hospital,"  the  insurer  was  held 
liable,  although  it  had  no  patients,  and  had  no  caretaker,  in  the 
absence  of  any  evidence  that  its  condition  increased  the  risk." 

§  4282.  "Vacant"  and  "unoccupied"  not  s3monymous." — 
It  is  held  that  the  term  "occupied"  implies  an  actual  use  by  some 
person  according  to  the  purpose  for  which  the  property  is  de- 
signed, and  does  not  imply  that  some  one  shall  remain  in  the 
building  all  of  the  time  and  without  interruption,  but  merely  that 
there  shall  not  be  a  cessation  of  occupancy  for  any  considerable 
length  of  time.** 

§  4283.     Construction  when  applied  to  dwelling-house.**^ — 

It  was  held  that  a  policy  of  insurance  on  a  house  insured  as  a 
dwelling-house  was  not  voided  by  the  insured  keeping  private 
boarders  therein.*^ 

§  4288.  Renewal  of  contract — ^In  general.** — An  agent  of 
an  insurance  company,  who  has  full  power  to  renew  policies,  has 

V.  Home  Mut.  Fire  Ins.  Co.,  56  Pa.  Ark.  597,  178  S.  W.  910,  Ann.  Cas. 

Super.  Ct  527.  1917B,  667n. 

*^  Fall  River  v.  iEtna  Ins.  Co.,  219  ^^  A  policy  on  a  house  insured  as 

Mass.  454,  107  N.  E.  367;  Washing-  a  dwelling  house  was  not  voided  by 

ton  Fire  Ins.  Co.  v.  Cobb  (Tex.  Civ.  insured     keeping     private     boarders 

App.),  163  S.  W.  608.  therein:    Milwaukee    Mechanics'   Ins- 

2*  "Vacant"  in  a  fire  policy  means  Co.  v.  Fuquay,  120  Ark.  330,  179  S. 

empty,  while  cessation  of  "occupancy"  W.  497. 

means  change  of  use:  Southern  Nat  "As    defined   by   Rev.    Civ.    Stat. 

Ins.  Co.  v.  Cobb   (Tex.  Civ.  App.),  1911,  art.  4691,  an  agent  of  an  insur- 

180    S.   W.    155;    Gump   v.    National  ance  company  who  has  authority  to 

Union  Fire  Ins.  Co.,  34  Ohio  Cir.  Ct.  issue   and    deliver   policies,    has    au- 

36,  thority  to  bind  his  company  by  the 

*«  Washington    Fire    Ins.    Co.    v.  redelivery    of    a    policy    theretofore 

Cobb   (Tex.   Civ.  App.),   163   S.  W.  canceled:    Austin    Fire    Ins.   Co.   v. 

608.  Sayles   (Tex.  Civ.  App.),  157  S.  W. 

•oA  burglary  policy  covering  tlie  272.     On  an  agreement  to  renew  a 

apartment  which   was    procured    by  policy  the  insured  may  take   it  for 

such     misrepresentation     was     void  granted  that  the  terms  of  the  renewal 

where   plaintiff   represented   he   was  policy  would  be  the  same  as  the  orig- 

a    mining    promoter,    when    in    fact  inal:   Roberts  v.  National  Ins.  Co.,  2 

he  was  a  clairvoyant,  and  used  his  Ohio  App.  463,  35  Ohio  Cir.  Ct  212; 

apartment     for     telling     fortunes:  iEtna  Ins,  Co.  v.  Short,  124  Ark.  505, 

Reese  v.  Fidelity  &c.   Co.,  93   Misc.  187  S.  W.  657.    Unless  an  insurance 

31,  156  N.  Y.  S.  408.    A  policy  was  agent  has  authority   from  the  com- 

avoided  when  plaintiffs  premises  were  pany  to  do  so,  he  can  not  bind  the 

insured  as  a  private  dwelling,  and  in-  company  by  an  agreement  to  extend 

sured  failed  to  continue  using  them  a  standard  policy  on  its  expiration: 

as  such  and  he  rented  the  property:  Oklahoma  Fire  Ins.  Co.  v.  Fay  Mer- 

Planters'  Fire  Ins.  Co.  v.  Steele,  119  cantile  Co.,  52  Okla.  446,  153  Pac.  127. 
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power  to  bind  the  company  by  a  parol  agreement  to  renew  a 
policy." 

§  4290.  Reformation  of  the  policy/* — Equity  will  reform 
the  instrument  when  a  policy  of  insurance  does  not  conform  to 
the  contract  which  it  purports  to  evidence.*'  And  a  policy  may 
be  reformed  when  there  is  a  mutual  mistake  or  a  mistake  on  one 
side  and  fraud  on  the  other.'* 

§  4291.  Cancellation  of  policy — In  general." — ^Though  he 
had  not  delivered  the  policies  to  the  insured,  an  insurance  broker 

**  Hawthorne   v.   German   Alliance  insured,  so  as  to  render  the  mistake 

Ins.  Co.,  181   IlL  App.  88;  Gresham  mutual,  and  so  permit  of  reformation 

V.  Norwich  Union  Fire  Ins.  Society,  for  the  company  after  a  fire :  O'Neill 

157  Ky.  402,  163  S.  W.  214 ;  Fireman's  v.  Caledonian  Ins.  Co.,  166  Cal.  310. 
Fund  Ins.  Co.  v.  Searcy,  157  Ky.  749,  135  Pac.  1121 ;  Decker  v.  Scottish 
163  S.  W.  1103.  The  parties  to  a  fire  Union  &c.  Ins.  Co.,  83  N.  J.  Eq.  531, 
insurance  contract  may  make  an  oral  91  Atl.  94;  Salomon  v.  North  British 
agreement  to  renew  it  on  the  same  &c.  Ins.  Co.,  215  N.  Y.  214,  109  N.  E. 
terms  for  another  year:  Willson  v.  121,  L.  R.  A.  1917C,  106n. 
German  American  Ins.  Co.,  95  Nebr.  ^5  Fidelity  Phenix  Fire  Ins.  Co.  v. 
774,  146  N.  W.  945.  Hilliard,    65    Fla.   443,    62    So.  585; 

J     84  That  the  original  company  had  Southern  States  Fire  Ins.  Co.  v.  Vann, 

paid    a   loss    on    buildings    not    spe-  69  Fla.  544,  68  So.  645;  Salomon  v. 

cifically  covered   by  the   policy  held  Farm  Property  Mut.  Ins.  Assn.,  168 

not  to  estop  defendant  from  object-  Iowa  521,   150  N.  W.  680;   Palin  v. 

ing  to  the  reformation  in  a  suit  to  Insurance  Co.,  92  Kans.  401,  140  Pac 

reform  a  fire  policy  for  mutual  mis-  886;  Hayes  v.  Penn  Mut.  Life  Ins. 

take    as    to    the    buildings    insured,  Co.,  222  Mass.  382,   111   N.  £.168; 

against  a  company  reinsuring :   Vial  Se3rmour  v.  German  Ins.  Co.,  84  N.  J. 

V.  Norwich  Union  Fire  Ins.  Society,  Eq.   206,    90   Atl.    674.     Seymour  v. 

172  111.  App.  134.    Where  a  local  in-  German  Ins.  Co.,  84  N.  J.  Eq.  206,  93 

surance  agent  who  issued  a  fire  policy  Atl,    1086;     Britton    v.    Metropolitan 

on  the  separate  property  of  a  wife  in  Life  Ins.  Co.,  165  N.  Car.  149,  80  S. 

the  name  of   her  husband,   knowing  E.     1072,    Ann.    Cas.    1915D,    363n; 

that  the  property  belonged  to  the  wife  French  v.  State  Farmers'  Mut.  Hail 

and  by  inadvertence  inserted  the  name  Ins.  Co.,  29  N.  Dak.  426,  151  N.  W. 

of   the   husband   and   there   was   no  7,  L.  R.  A.  1915D,  766;  Phenix  Ins. 

fraud,  the  policy  could  be  reformed:  Co.    v.    Ceaphus    (Okla.),    151    Pac 

Gaskill   V.   Northern   Assur.   Co.,   IZ  568;  Carlton  Lumber  Co.  v.  Lumber 

Wash.  668,  132  Pac.  643.    Where  in-  Ins.  Co.,  81  Ore.  396,  158  Pac.  807, 

sured  was  advised  by  insurer  that  his  159  Pac.  969. 

automobile  policy  did  not  cover  loss  ^^  National  Union  Fire  Ins.  Co.  v. 
by  direct  collision,  nevertheless  elected  Light,  163  Ky.  169,  173  S.  W.  365 ; 
to  retain  it,  he  accepted  the  policy  Springfield  Fire  &c.  Ins.  Co.  v.  Snow- 
as  complying  with  his  application,  and  den,  173  Ky.  664,  191  S.  W.  439; 
could  not  have  it  reformed  to  cover  Great  Eastern  Casualty  Co.  v. 
such  loss:  Browne  v.  Commercial  Thomas  (Tex.  Civ.  App.),  178  S.  W. 
Union  Assur.  Co.,  30  Cal.  App.  547,  603. 

158  Pac.  765.  The  mistake  of  the  st  Where  the  assessment  on  a  par- 
agents  of  an  insurance  company  in  ticular  building  was  omitted  from  an 
putting  the  old  form  of  rider  on  a  assessment  sent  to  the  member  before 
renewal  policy  instead  of  the  new  the  fire  a  mutual  fire  insurance  policy 
form,  of  which  latter  form  insured  held  canceled  as  to  one  building  un- 
did not  know,  was  not  imputable  to  der  Ky.  Stat.,  §  712,  although  entry 
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acting  for  the  insured,  who  procured  the  policies  of  insurance, 
had  no  authority  to  waive  or  receive  notice  of  cancellation.^® 


was  not  made  on  the  books  of  the 
company  for  more  than  30  days  after 
notice  of  the  cancellation :  German 
Mut.  Fire  Ins.  Co.  v.  Weikel,  153 
Ky.  288,  155  S.  W.  m.  Provisions 
in  a  fire  policy  that  it  shall  be  void 
upon  breach  of  certain  conditions 
merely  allow  it  to  be  avoided  at  the 
option  of  the  insurer,  who  must,  after 
having  notice  of  the  breach,  act  with 
reasonable  promptness,  notify  the  in- 
sured of  its  election,  and  tender  back- 
the  unearned  premium:  Western  Ins. 
Co.  v.  Ashby,  53  Ind.  App.  518,  102  N. 
E.  45.  Until  brought  to  the  notice  of 
the  insured  no  attempted  cancellation 
by  the  insurer  will  be  effective :  New 
Amsterdam  Casualty  Co.  v.  New  Pal- 
estine Bank,  59  Ind.  App.  69,  107  N. 
E.  554;  Farmers'  Mut.  Ins.  Assn.  v. 
Tanker sley,  13  Ala.  App.  524,  69  So. 
410;  Davis  v.  Continental  Ins.  Co.,  60 
Pa.  Super.  Ct.  341 ;  Tacoma  Lumber 
&c.  Co.  V.  Fireman's  Fund  Ins.  Co., 

87  Wash.  79,  151  Pac  91.  A  fire  in- 
surance policy  which  provided  that 
it  could  be  canceled  at  any  time  at 
the  request  of  the  insured  or  by  the 
company  by  giving  five  days*  notice, 
could  be  canceled  by  the  insured  or 
by  the  company  as  provided  by  the 
policy,  or  by  agreement  of  the  par- 
ties: Cohn  v.  Mechanics'  &c.  Ins. 
Co.,  175  111.  App.  594 ;  Cohn  v.  North 
British  &c.  Ins.  Co.,  175  111.  App.  612 ; 
Commercial  Union  Fire  Ins.  Co.  v. 
King,  108  Ark.  130,  156  S.  W.  445; 
Warren  v.  Franklin  Fire  Ins.  Co.,  161 
Iowa  440,  143  N.  W.  554;  German 
Mut.  Fire  Ins.  Co.  v.  Weikel,  153  Ky. 
288,  155  S.  W.  :in ;  Fritz  v.  Pennsyl- 
vania Fire  Ins.  Co.,  85  N.  J.  L.  171, 

88  Atl.  1065,  50  L.  R.  A.  (N.  S.) 
35n;  Roberta  Mfg.  Co.  v.  Ro3ral  Ex- 
change Assur.  Co.,  161  N.  Car.  88, 
76  S.  E.  865 ;  Rawl  v.  American  Cent. 
Ins.  Co.,  94  S.  Car.  299,  77  S.  E.  1013, 
45  L.  R.  A.  (N.  S.)  463n,  Ann.  Cas. 
1915A,  1231n;  Glens  Falls  Ins.  Co.  v. 
Walker  (Tex.  Civ.  App.),  166  S.  W. 
122.  The  policy  may  be  canceled  by 
mutual  consent  regardless  of  the  pro- 
visions of  a  policy  as  to  cancellation : 
Polemanakos  v.  Austin  Fire  Ins.  Co. 
(Tex.  Civ,  App.),  160  S.  W.  1134; 


Westchester  Fire  Ins.  Co.  v.  McMinn 
(Tex.  Civ.  App.),  188  S.  W.  25 ;  Rals- 
ton V.  Royal  Ins.  Co.,  Ltd.,  79  Wash. 
557,  140  Pac.  552.  It  was  held  suf- 
ficient to  effect  cancellation  by  mail- 
ing a  proper  notice  of  cancellation  of 
a  policy  and  the  return  premium  in 
a  letter,  postpaid  and  addressed  to 
the  insured,  a  foreign  corporation,  at 
its  postoffice  address,  or  delivering  a 
copy  of  the  notice  and  return  pre- 
mium to  the  agent  in  charge  of  its 
office  and  business:  Liverpool  &c. 
Ins.  Co.  V.  Harding,  201  Fed.  515, 
119  C.  C.  A.  611;  Commercial  Union 
Fire  Ins.  Co.  v.  King,  108  Ark.  130, 
156  S.  W.  445.  Except  upon  strict 
compliance  with  conditions  of  con- 
tract where  policy  had  become  ef- 
fective between  parties,  neither  could 
cancel  or  terminate  it  without  the 
other's  consent:  Continental  Ins.  Co. 
V.  Phipps  (Mo.  App.),  190  S.  W. 
994.  An  insurance  policy  can  not  be 
canceled  without  placing  insured  in 
statu  quo  by  returning  or  offering  to 
return  the  unearned  premium  :  Payne 
V.  President  &  Directors  of  Ins.  Co., 
170  Mo.  App.  85,  156  S.  W.  52.  The 
company  was  relieved  from  giving 
notice  of  cancellation  where  insured's 
agent  telegraphed  that  the  insured 
would  not  accept  a  change  in  the  rate, 
and  asked  if  the  policies  would  stand, 
to  which  the  reply  was  that  the  com- 
panies demanded  a  higher  rate, 
whereupon  the  insured's  agent  wrote 
back  that  there  was  nothing  to  do 
but  cancel  the  policies,  there  being 
an  agreement  for  the  cancellation: 
Northern  Assur.  Co.  v.  J.  J.  Newman 
Lumber  Co.,  105  Miss.  688,  63  So. 
209.  Under  the  provisions  of  a  mu- 
tual fire  policy  it  was  held  that  a 
member  who  had  not  paid  premiums 
was  not  entitled  to  cancel  it  except 
by  special  agreement :  Farmers'  Mut. 
Ins.  Assn.  v.  Tankersley,  13  Ala.  App. 
524,  69  So.  410. 

8s  Cheshire  Brass  Co.  v.  Wilson,  ^ 
Conn.  551,  86  Atl.  26 ;  National  Union 
Fire  Ins.  Co.  v.  Baltimore  Asbestos 
Co.,  122  Md.  121,  89  Atl.  408;  Condon 
V.  Exton-Hall  Brokerage  &c.  Agency, 
80  Misc.  369,  142  N.  Y.  S.  548. 
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so 


§  4293,     Return  of  premium.' 

§  4294.  What  amounts  to  a  cancellation.*** — ^When  the 
premium  was  not  paid,  there  was  a  cancellation  where  insured 
was  notified  that  if  the  premium  was  not  paid  by  a  certain  date 
the  policy  would  stand  canceled  without  further  notice,  and  the 
manager  of  the  company  directed  the  policy  to  be  canceled  on  the 
books  of  the  company.' 


41 


'®  It  is  necessary  for  the  company  be  exercised  only  in  the  manner  pro- 
to  pay  or  tender  to  the  policy  holder  vided  in  the  policy:  G)mmercial 
the  unearned  premium  before  an  in-  Union  Fire  Ins.  Co.  v.  King,  108 
surance  policy  can  be  canceled  upon .  Ark.  130,  156  S.  W.  445.  Insured  held 
notice,  unless  otherwise  expressly  not  to  have  waived  notice  and  tender 
provided  by  its  terms:  Hansell-  and  not  to  have  consented  to  cancel- 
Elcock  Co.  V.  Frankfort  Marine  Ac-  lation  where  a  letter  written  insured 
cident  &c.  Ins.  Co.,  177  111.  App.  500;  did  not  cancel  policy  because  there 
Hartford  Fire  Ins.  Co.  v.  Stephens,  was  no  tender  of  the  unearned  pre- 
18  Ariz.  339,  161  Pac  684;  National  mium  and  no  unequivocal  notice  of 
Hotel  Co.  V.  Merchants'  Fire  Assur.  cancellation:  Payne  v.  President  & 
Corp.,  183  IlL  App.  71 ;  C.  A.  Smith  Directors  of  Ins.  Co.,  170  Mo.  App. 
Lumber  Co.  v.  Colonial  Assurance  85,  156  S.  W.  52.  It  is  not  a  cancella- 
Co.,  172  App.  Div.  149,  158  N.  Y.  S.  tion  where  a  notice  to  a  holder  of  an 
196 ;  St.  Paul  Fire  &c.  Ins.  Co.  v.  insurance  policy  stated  that  "we  shall 
Peck,  40  Okla.  396,  139  Pac  117.  The  cancel  the  policy":  McNellis  v. 
insured  may  waive  stipulation  in  a  i^tna  Ins.  Co.,  176  IlL  App.  575. 
fire  policy,  authorizing  insurer  to  can-  There  was  no  rescission  of  the  con- 
cel  the  policy  on  tendering  the  pro  tract  of  insurance  when  there  was  a 
rata  unearned  premium,  it  being  for  surrender  of  old  policy  and  issuance 
his  benefit:  Hancock  v.  Hartford  of  new  one  in  place  thereof,  unearned 
Fire  Ins.  Co.,  81  Misc.  159,  142  N.  Y.  premium  on  the  old  having  been  ap- 
S.  352.  Under  the  provision  of  a  fire  plied  on  the  new:  Hicks  v.  Grimley, 
insurance  policy  in  the  New  York  213  N.  Y.  447,  107  N.  E.  1037.  mile 
standard  form  relating  to  cancella-  mere  return  of  policy  by  mail  to  in- 
tion,  held  that  insurer's  giving  of  the  surer's  agent  does  not  amount  to  a 
prescribed  five  days'  notice  was  suf-  cancellation  under  the  insured's  right 
ficient  to  cancel  the  policy,  without  a  to  cancel,  yet,  if  returned  with  the 
return  of  or  offer  to  return  the  obvious  purpose  of  cancellation,  re- 
unearned  portion  of  the  premium:  ceipt  by  the  insurer's  agent  would 
Mangrum  v.  Law  Union  &c.  Ins.  Co.,  be  a  cancellation:  York  v.  Sun  Ins. 
172  Cal.  497,  157  Pac.  239,  L.  R.  A.  Office  (Ind.  App.),  113  N.  K  1(E1. 
1916F,  440n ;  Westchester  Fire  Ins.  The  policies  were  still  in  force  where 
Co.  V.  McMinn  (Tex.  Civ.  App.),  188  insured  gave  notice  of  the  cancella- 
S.  W.  25.  It  is  held  that  a  legal  tion  of  fire  insurance  policies,  but  did 
tender  of  the  unearned  premium  is  not  surrender  the  policies,  and  the 
necessary  to  effect  a  cancellation  un-  company  did  not  acknowledge  receipt 
der  a  provision  of  a  fire  policy  au-  of  the  notice,  or  offer  to  return  the 
thorizing  cancellation,  and  providing  unearned  premium  before  the  build- 
that  the  unearned  premium  should  be  ing  was  burned :  Gately-Haire  Co.  v. 
returned:  Niagara  Fire  Ins.  Co.  v.  Niagara  Fire  Ins.  Co.,  162  N.  Y.  S. 
Mitchell  (Tex.  Civ.  App.),  164  S.  W.  473. 
919.  *i  Ralston  v.  Royal  Ins.  Co.,  Ltd., 

*«  The  right  to  cancel  a  policy  can  79  Wash.  557,  140  Pac  552. 
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CHAPTER   CXXVII 

PROVISIONS  OF  THE  STANDARD  POLICY  RELATING  TO  MATTERS 

SUBSEQUENT  TO  LOSS 

§  4300.     Notice  and  proof  of  loss — ^Generally.^ — As   re- 
gards proof  of  loss,  all  that  is  required  of  the  insured  is  a  reason- 

1  Technical  "proof  of  Joss"  held  a  nish,  as  required  by  the  policy  bills 
requirement  arising  out  of  a  policy  covering  household  goods  destroyed 
for  insurer's  benefit  and  distinguished  by  fire,  held  not  to  defeat  recovery 
from  the  proof  of  loss  in  court  be-  on  the  policy:  Fidelity  Phenix  Fire 
fore  the  jury  pursuant  to  the  rules  Ins.  Co.  v.  Sadau  (Tex.  Civ.  App.), 
of  evidence,  to  make  a  liability  on  178  S.  W.  559.  Insured  is  not  con- 
the  policy:  Padgett  v.  North  Caro-  eluded  by  the  amount  of  a  fire  loss 
Hna  Home  Ins.  Co.,  98  S.  Car.  244,  stated  in  proofs  of  loss:  Frees  v. 
82  S.  E.  409.  A  provision  in  a  fire  National  Ben  Franklin  Fire  Ins.  Co., 
policy  was  reasonable  and  valid  163  App.  Div.  57,  148  N.  Y.  S.  790; 
which  required  proof  of  loss  and  a  Fidelity-Phenix  Fire  Ins.  Co.  v. 
signed  and  sworn  statement  by  in-  Friedman,  117  Ark.  71,  174  S.  W. 
sured  showing  the  property  lost  or  215;  Phenix  Ins.  Co.  v.  Jones,  16  Ga. 
damaged  and  his  knowledgfe  and  be-  App.  261,  85  S.  E.  206;  Carroll  v. 
lief  as  to  the  time  and  origin  of  the  Hartford  Fire  Ins.  Co.,  28  Idaho  466, 
fire,  and  failure  to  make  such  proof  154  Pac.  985;  Cole  v.  North  British 
will  defeat  recovery:  Fidelity-  Mercantile  Ins.  Co.,  113  Maine  512, 
Phenix  Fire  Ins.  Co.  v.  Sadau  (Tex.  95  Atl.  217;  Harmon  v.  Stuyvesant 
Civ.  App.),  167  S.  W.  334;  Queen  of  Ins.  Co.,  170  Mo.  App.  309,  156  S. 
Arkansas  Ins.  Co.  v.  Laster,  108  Ark.  W.  87 ;  Laurenzi  v.  Atlas  Ins.  Co., 
261,  156  S.  W.  848 ;  Miller  v,  Mil-  131  Tenn.  644,  176  S.  W.  1022 ;  Teter 
waukee  Mechanics*  Ins.  Co.,  181  IlL  v.  Franklin  Fire  Ins.  Co.,  74  W.  Va. 
App.  133 ;  Edelson  v.  Norwich  Union  344,  82  S.  E.  40 ;  Downey  v.  National 
Fire  Ins.  Co.,  59  Pa.  Super.  Ct.  379;  Fire  Ins.  Co.,  77  W.  Va.  386,  87  S.  E. 
Fidelity  Phenix  Fire  Ins.  Co.  v.  Sa-  487.  In  the  absence  of  fraud  or  of  any 
dau  (Tex.  Civ.  App.),  178  S.  W.  559.  showing  that  insurer  was  deceived  or 
But  it  is  held  that  failure  to  make  deprived  of  knowledge  supposed  to 
proofs  of  loss  within  a  specified  time  be  afforded  by  proofs  of  loss,  state- 
does  not  forfeit  the  rights  of  the  in-  ment  in  proof  of  loss  under  a  fire 
sured,  unless  there  is  aii  express  pro-  policy  that  cause  of  fire  was  un- 
vision  in  the  policy  imposing  such  known,  without  stating  facts,  did  not 
forfeiture:  Wilson  v.  German-  avoid  policy:  Marx  v.  Williams- 
Am'erican  Ins.  Co.,  90  Kans.  355,  133  burgh  City  Fire  Ins.  Co.,  192  Mich. 
Pac.  715.  In  some  cases  it  is  held  497,  158  N.  W.  1052.  Where  the 
that  while  the  furnishing  of  proofs  of  company's  adjuster  declared  the  loss 
loss  within  the  period  stipulated  in  a  to  be  total,  it  was  not  material  that 
contract  of  fire  insurance  is  a  condi-  insured  furnished  no  proofs  within 
tion  precedent  to  insured's  right  to  60  days,  as  required  by  policy,  where 
sue  on  the  policy,  failure  to  furnish  company  had  full  information,  and 
is  not  a  ground  for  defeating  recov-  no  demand  was  made  for  formal 
ery:  Niagara  Fire  Ins.  Co.  v.  La3me,  proof:  Livingstone  v.  Boston  Ins. 
162  Ky.  665,  172  S.  W.  1090.  Under  Co.,  255  Pa.  1,  99  Atl.  212.  Regard- 
the  circumstances  under  which  the  less  of  stipulations  as  to  notice  and 
goods  were  acquired,  the  failure  of  proof  of  loss  under  Vernon's  Sayles' 
insured  on  demand  after  loss  to  fur-  Ann.  Civ.  Stat.  1914,  art.  4874,  wheic 
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able  and  substantial  compliance  with  the  requirements  of  the 
policy.* 

§  4301.  "Immediate**  notice.* — Where  immediate  written 
notice  was  required  by  a  policy  the  insured,  being  without  knowl- 
edge, was  under  no  duty  to  report  to  the  insurer.^ 

§  4302.  Separation  of  goods  "forthwith."* — Unless  com- 
pliance with  the  policy  is  waived,  there  can  be  no  recovery,  where 
insured,  after  a  loss,  fails  to  separate  the  damaged  from  the  un- 
damaged goods  and  to  place  them  in  the  best  possible  order,  as 
required  by  the  policy,  and  sells  the  goods  before  the  insurer  can 
inspect  them  or  appraise  the  damage.® 

§4303.  Who  may  make  proof — Excuses  for  failure  to 
furnish  proofs.^ — ^The   refusal   of   the   mortgagor  to  make 

property  insured  is  totally  destroyed  Ocean  Accident  &c.  Corp.,  175  App. 

by  fire,  the  liability  of  the  insurance  Div.  11  y  161  N.  Y.  S.  586;  Luais  v. 

company    accrues    immediately    after  New    Amsterdam    Casualty    Co!,  97 

the  occurrence  of  the  fire :  Fire  Assn.  Misc.  618,  162  N.  Y.  S.  191 ;  Curran 

of    Philadelphia    v.    Richards    (Tex.  v.  National  Life  Ins.  Co.,  251  Pa.  420, 

2  Globe  &c.  Ins.  Co.  v.  Prairie  Oil  96  Atl  1041 ;  Shafer  v.  United  States 
&c.  Co.,  248  Fed.  452 ;  Continental  Casualty  Co.,  90  Wash.  687,  156  Pac 
Ins.  Co.  V.  Bair  (Ind.  App.),  114  N.  861. 

E.    763 ;    Insurance    Co.    of    North  6  "Forthwith"  means  within  a  rea- 

America    v.    Cochran     (Okla.),    159  sonable  time,  considering  all  the  cir- 

Pac.  247;   National  Union  Fire  Ins.  cumstances  under  a  policy  requiring 

Co.  V.  Burkholder,  116  Va.  942,  83  E,  insured  after  a  loss  forthwith  to  sep- 

E.  404.  arate   the   damaged   and   undamaged 

3  "Immediate  notice"  of  loss  under  goods  and  put  them  in  the  best  pos- 
an  insurance  policy  means  no  more  sible  order :  Farmers*  Mercantile  Co. 
than  that  degree  of  promptitude  v.  Farmers*  Ins.  Co.,  161  Iowa  5,  141 
which  is  reasonable  under  the  cir-  N.  W.  447.  It  is  enough  that  there  is 
cumstances:  National  Surety  Co.  v,  such  a  separation  that  insurer  can 
Western  Pac.  R.  Co.,  200  Fed.  675,  estimate  the  loss;  and  a  condition 
119  C.  C.  A.  91 ;  A.  M.  Forbes  Cart-  for  separation  by  insured  after  a  fire 
age  Co.  V.  Frankfort  Marine  &c.  Ins.  of  the  damaged  goods  from  the  un- 
Cc,  195  111.  App.  75;  Curran  v.  damaged  is  given  a  liberal  construc- 
National  Life  Ins.  Co.,  251  Pa.  420,  tion  in  favor  of  insured:  Greengrass 
96  Atl.  1041 ;  Schambelan  v.  Pre-  v.  North  River  Ins.  Co.,  79  Misc.  237, 
ferred    Accident    Ins.    Co.,    62    Pa.  139  N.  Y.  S.  937. 

Super.  Ct  445.  Where  the  adjusters  «  Farmers*  Mercantile  Co.  v.  Farm- 
acted,  immediate  notice  in  writing  of  ers'  Ins.  Co.,  161  Iowa  5,  141  N!  W. 
loss  under  insurance  poHcies  held  not  447;  Johnson  v.  Hartford  Fire  Ins. 
required :  FideHty-Phenix  Fire  Ins.  Co.,  94  Misc.  163,  157  N.  Y.  S.  893. 
Co.  v.  Friedman,  117  Ark.  71,  174  S.  By  removing  and  disposing  of  its 
W.  215.  An  unexplained  and  unex-  damaged  goods  the  insured  did  not 
ciiscd  delay  of  three  months  in  fur-  forfeit  its  rights  after  giving  tlie  in- 
nishing  a  sworn  statement  of  loss  will  surers  a  reasonable  opportunity  io 
prevent  recovery:  Swaine  v.  Teu-  examine  same,  of  which  opportunity' 
tonia  Fire  Ins.  Co.,  222  Mass.  108,  109  they  took  advantage:  Knox-Burcliard 
N.  E.  825.                               •  Mercantile  Co.  v.  Hartford  Fire  Ins. 

*  Employers*  Liability  Assur.  Corp.  Co.,  129  Minn.  292,  152  N.  W.  650. 

v.  Jones  County  Lumber  Co.,  Ill  ^  It  is  held  that  insanity  of  insured 
Miss.   759,   72    So.    152;    Melcher   v. 
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proofs  oif  loss  does  not  affect  the  rights  of  a  mortgagee  in  an  in- 
surance policy.® 

§  4305.     What   is  compliance   with   this  provision.® — So 

long  as  the  proof  is  ample  to  enable  the  insurer  to  consider  its 
rights  and  liabilities,  no  particular  form  of  proof  of  loss  is  re- 
quired.^® 

§  4306.    Certificate  of  magistrate/^ 

§  4308.     Waiver.** — ^The  provision  for  proof  of  loss  was 

at  time  of  loss,  continued  during  limi-  unknown,  and  that  all  tertns  of  the 

tation  period  prescribed  by  policy  for  policy  had  been  complied  with,  was  a 

action  thereon,  exempts  insured  from  reasonably  full  and  exact  compliance 

compliance     with     requirement     for  with  the  provision :  Padgett  v.  North 

proof  of  loss:    Houseman  v.  Home  Carolina  Home  Ins.  Co.,  98  S.  Car. 

Ins.  Co.,  78  W.  Va.  203,  88  S.  E.  1048.  244.  82  S.  E.  409. 
Although  the  insured  was  living  and        lo  O'Brien  v.  North  River  Ins,  Co., 

conscious  for  a  long  time  after  re-  212  Fed.  102;  Globe  &c.  Ins.  Co.  v. 

ceiving  the  injury  and  gave  no  notice  Prairie  Oil  &c.  Co.,  248  Fed.  452. 
to  company,  when  an  accident  insur-        ii  There  being  no  question   as  to 

ance  policy  required  notice  of  the  dis-  the  good  faith  of  insured  under  Act 

ability  or  death  to  be  given  as  soon  April  2,  1913  (Acts  33d  Leg.,  ch.  105), 

as  reasonably  possible  after  the  acci-  §  1  (Vernon's  Sayles'  Ann.  Civ.  Stat, 

dent,  a  beneficiary,  on  giving  the  re-  1914,   art.  4874a),   and   8   3,   insurer 

quired  notice  can  recover  for  the  ac-  of  personalty  destroyed  by  fire  held 

cidental  death :   Maloney  v.  Maryland  unable  to  escape  liability  for  failure 

Casualty  Co.,   113  Ark.   174,   167   S,  of  insured  to  comply  with  provision 

W.  845.  Proofs  of  loss  made  out  and  of  policy  that  he  would  furnish  a  cer- 

verified  by  an  attorney  at  law  for  a  tificate  of  the  magistrate  nearest  the 

nonresident  client,  for  whom  he  had  fire  as  to  the  circumstances  and  the 

negotiated  the  policy  in  question,  are  loss:   Springfield  Fire  &c.  Ins.  Co.  v. 

sufficient,  especially  since  assured  had  Nelms  (Tex.  Civ.  App.),  184  S.  W. 

no  knowledge  of  the  transaction,  and  1094. 

could  not  reasonably  be  expected  to  i*  Globe  &c  Ins.  Co.  v.  Prairie 
make  such  proofs :  Gump  v.  National  Oil  &c  Co.,  248  Fed.  252.  A  con- 
Union  Fire  Ins.  Co.,  Si  Ohio  Cir.  dition  in  a  policy  whjch  required 
Ct.  36.  steps  to  be  taken  by  insured   after 

®  Aleztmas   v.   Granite    State   Fire  a  loss,  such  as  to  furnish  to  insurer 

Ins.  Co.,  Ill  Maine  171,  88  Atl.  413;  a  proof  of  loss,  are  not  within  the 

McDowell  V.  St.  Paul  Fire  &c.  Ins.  limitation    of    another    provision    of 

Co..  207  N.  Y.  482,  101  N.  E.  457.  such  a  policy  that  provides  that  no 

®  Fire  insurance  policy  construed,  officer,  agent,  or  other  representative  f 
and  held  to  require  insured  to  furnish  of  insurer  shall  have  power  to  waive 
a  statement  of  the  property  damaged  any  provision  of  the  policy  except  in 
and  remaining  after  the  fire,  but  not  writing  upon  or  attached  to  the  pol- 
to  make  a  complete  inventory  of  ar-  icy:  Massock  v.  Rojral  Ins.  Co.,  196 
tides  in  the  store  before  the  fire  oc-  111.  App.  394.  Formal  proof  of  loss 
curred:  Bingell  v.  Royal  Ins.  Co.,  is  not  waived  by  the  fact  that  in- 
240  Pa.  412,  87  Atl.  955 ;  Weiman  v.  sured  personally  notified  agent  of  in- 
National  Ben  Franklin  Fire  Ins.  Co.,  surer  and  the  agent  visited  the  scene 
159  N.  Y.  S.  698;  Weisberger  v.  of  the  fire,  and  had  full  notice 
Western  Reserve  Ins.  Co.,  250  Pa.  thereof:  Styles  v.  American  Home 
155,  95  Atl.  402.  Where  a  policy  pro-  Ins.  Co.,  146  Ga.  92,  90  S.  E.  718.  A 
vided  for  notice  and  proof  of  loss,  denial  of  liability  by  insurer  waives 
held,  that  a  sworn  subscribed  state-  proof  of  loss  where  a  fire  policy  re- 
ment  by  insured  claiming  a  total  loss,  quires  preliminary  proofs  of  loss : 
stating  that  the  origin  of  the  fire  was 

713 


§  4309]  CONTRACTS  [1  Supp. 


held  to  be  waived  by  executing  a  form  of  proof  of  loss  as  re- 
quired by  an  adjuster  who  knew  the  facts." 

§  4309.     To  whom  notice  must  be  given.^* — Notice  of  in- 
jury given  to  a  local  agent  was  held  sufficient  under  a  Texas  stat- 
•  ute,  providing  that  a  notice  of  claim  for  damages  required  by  the 
contract  may  be  given  to  the  nearest  or  other  convenient  local 
agent  of  the  company." 

§  4310.  Exhibition  of  property  and  records — ^Examina- 
tion of  party." — The  insured's  right  to  recover  is  not  barred 
by  failure  to  produce  for  examination,  as  required,  all  books  of 

Springfield     Fire    &c.     Ins.     Co.    v.        i*A  notice  of  illness  of  an  insured 
Fields  (Ind.),  113  N.  E.  756;  Gibson  animal  given  to  the  insurer's  agent 
V.    Iowa   Legion   of   Honor    (Iowa),  was  held  a  sufficient  compliance  witli 
159  N.  W.  639;  Lloyd  v.  North  Brit-  the  contract  provision  that  notice  be 
ish  &c.  Ins.  Co.,  174  App.  Div.  371,  given  the  company  at  its  home  office, 
161  N.  Y.  S.  271 ;  Pauley  v.  Sun  Ins.  where    the    notice    was    immediately 
Office     (W.    Va.),    90    S.    E.    552;  forwarded  to  and  received  by  the  in- 
Kutschenreuter  v.  Providence  Wash-  surer's    home   office:     National  Live 
ington  Ins.  Co.,  164  Wis.  63,  159  N.  Stock  Ins,  Co.  v.   Henderson    (Tex. 
W.  552.    Insured  was  not  required  to  Civ.  App.),  164  S.  W.  852;  Blunt  v. 
furnish  further  proof  when  insurer.  National   Fidelity  &c.   Co.,  93  Nebr, 
after  full  proofs  of  loss,  had  denied  685.  141  N.  W.  1033. 
liability,  so  that  further  proofs  pur-        ^^  Royal    Casualty    Co.    v.    Nekon 
suant     to     Burns'     Ann.     St.     1914,  (Tex.    Civ.    App.),    153    S.    W.  674. 
§  4622g,  would  not  have  changed  at-  But  where  the  local  agent  of  defend- 
titude  of  parties  as  to  liability:   Con-  ant    casualty    company    was    also    a 
tinental  Ins^  Co.  v.  Bair  (Ind.  App.),  stockholder  and  general  manager  of 
114  N.  E.  763.    Defects  were  waived  plaintiff  corporation  which  defendant 
by  the  insurer  where  proof  of  loss,  had  insured  against  injuries  to  em- 
though  defective,  was  retained  by  in-  ployes,  such  agent's  knowledge  of  an 
surer  and  no  complaint  made  or  no-  accident   within   the   policy  was  not 
tice  given  insured:    Insurance  (3o.  of  imputable  to  defendant  so  as  to  re- 
North  America  v.  Cochran   (Okla.),  lieve  plaintiff  from  the  duty  to  give 
159  Pac.  247.  The  insurer's  waiver  of  immediate  notice  as  required  by  the 
formal  proof  of  loss  dates  from  time  policy:    Utica   Sanitary  Milk  Co.  v, 
of  examination  of  the  insured :   Mer-  Casualty  Co.  of  America,  210  N.  Y. 
chants'    &c.     Fire    Underwriters    v.  399,  104  N.  E.  918. 
Brooks  (Tex.  Civ.  App.),  188  S.  W.        "A  provision  of  a  fire  insurance 
243.    An   agent  of   a   fire   insurance  policy  is  valid  which  requires  insured 
company  has  power  to  waive  a  condi-  to  submit  to  examination  under  oath 
tion  in  a  policy  which  requires  proofs  and  to  subscribe  same :  Liverpool  &c 
of  loss  as  a  prerequisite  to  the  lia-  Ins.  Co.  v.  Cargill,  44  Okla.  735,  145 
bihty  of  msurer  thereon,  where  such  Pac.  1134.  Where  no  person  was  dcs- 
agent  has  authority  to  solicit  insur-  ignated  by  the  insurer  to  make  such 
ance  and  negotiate  contracts  therefor  examination  insured  held  not  to  have 
within   a   named   territory,    although  breached  a  requirement  to  attend  for 
his  authority  may  be  local  as  to  such  examination  concerning  a  loss:  Cen- 
terntory:   Massock  v.  Royal  Ins.  Co.,  tral  Nat.  Fire  Ins.  Co.  v.  Black,  220 
196  111.  App.  394.  Fed.  8,  135  C.  C.  A.  584.   The  right 
13    Williams  v.  American  Ins.  Co.,  to  the  examination  is  abandonment 
196  111.  App.  370;  Massock  v.  Royal  where  insurer  gives  notice  of  an  ex- 
Ins.  Co.,  196  111.  App.  394.  amination  pursuant  to  the  policy,  and 
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account,  etc.,  or  certified  copies  thereof,  where  all  books  of  ac- 
count, bills,  invoices,  etc.,  are  destroyed  in  the  fire  which  burned 
the  insured's  property." 

§4311.  False  swearing." — It  is  held  that  insured's  claim 
for  actual  loss  will  not  be  defeated  by  a  discrepancy  between  the 
amount  of  loss  fixed  by  the  insured  in  his  claim  of  loss  and  the 
amount  awarded  by  the  appraisers,  it  not  being  of  itself  proof  of 
fraudulent  intent,^® 

§  4313.  The  iron  safe  clause.*® — It  was  held  that  there 
was  a  substantial  compliance  with  the  iron  safe  clause  in  a  stand- 

the  insurer's  representative  excuses  Sadau  (Tex.  Civ.  App.),  178  S.  W. 
the  insured  from  attendance,  and  no  559.  The  fact  that  a  false  inventory 
further  notice  is  given :  Liverpool  &c.  was  not  made  to  deceive  the  insurer 
Ins.  Co.  V.  Cargill,  44  Okla.  735,  145  does  not  prevent  it  being  a  breach  of 
Pac.  1134.  The  insured  has  a  right  to  a  condition  of  the  policy  barring  re- 
be  represented  by  an  attorney  at  an  covery:  Richard  D'Aigle  Co.  v. 
examination  of  insured  under  a  pro-  Western  Ins.  Co.,  136  La.  Ill,  67  So. 
vision  of  a  fire  insurance  policy :  Liv-  827.  A  false  overvaluation  in  the 
erpool  &c.  Ins.  Co.  v.  Cargill,  44  statement  of  the  loss  avoided  the  pol- 
Okla.  735,  145  Pac.  1134.  icy  under  a  provision  that  the  policy 

17  Central    Nat.    Fire    Ins.    Co.    v.  should  be  void  upon  any  attempt  to 

Black,  220  Fed.  8,  135  C.  C  A.  584.  defraud,  and,  that  it  was  not  essen- 

18 Where    the    insured    parties,    in  tial  that  the  fraud  be  consummated: 
their  proofs  of  loss  and  in  their  testi-  Follett  v.  Standard  Fire  Ins.  Co.,  77 
mony,   in  an  action  thereon,    falsely  N.  H.  457,  92  Atl.  956. 
and  fraudulently  misstated  the  quan-  I'^L.  N.  Gross  Co.  v.  Westchester 
tity  and  value  of  the  goods  destroyed  Fire  Ins.  Co.,  88  Misc.  327,  151  N.  Y. 
no  recovery  could  be  had  under  a  fire  S.  945 ;  Goldberg  v.  Provident  Wash- 
policy:    Pottle  V.  Liverpool  &c.  Ins.  ington  Ins.  Co.,  144  Ga.  783,  87  S.  E. 
Co..    109   Maine    584,    85    Atl.    1058.  1077;  Simon  Cloak  &c.  Co.  v.  .Etna 
Under  the  provisions  of  a  policy  un-  Ins.  Co.,  141  N.  Y.  S.  553;  Willis  v. 
der  L.  O.  L.,  §  4666,  that  it  shall  be  Horticultural    Fire    Relief,    77    Ore. 
void  in  case  of  fraud  or  false  swear-  621,  152  Pac.  259, 
ing,    the    false   swearing   must   have  20  No  recovery  can  be  had  where 
been    knowingly   and    wilfully    false,  insured,  after  an  iron  safe  clause  is 
with  the  effect  of  deceiving  and  mis-  attached   to  a  fire  insurance   policy, 
leading:    Willis  v.  Horticultural  Fire  breaches  the  condition:    Royal  Exch. 
Relief,  69  Ore.  293,  137  Pac.  761,  Ann.  Assur.  v.  Gilmore,  18  Ga.  App.  515, 
Cas.   1916A,  449n;   Connecticut  Fire  89  S.   E.   1047.    Books  produced  by 
Ins.  Co.  v.  Union  Mercantile  Co.,  161  insured    bei;ig    insufficient    to    show 
Ky.  718,  171  S.  W.  407 ;  Warner  v.  amount  of  goods  on  hand  at  time  of 
Narragansett  Mut.  Fire  Ins.  Co.,  Ill  fire,   there  was   no   compliance   with 
Maine  590,  90  Atl.  706;  Fuhrman  v.  iron  safe  clause  requiring  keeping  of 
Sun  Ins.  Office,  180  Mich.  439,  147  N.  books  sufficient  to  show   such   facts 
W.  618,  Ann.  Cas.  1916A,  466n ;  Ori-  in  an  iron  safe  clause :  Home  Ins.  Co. 
ent    Ins.    Co.    v.    Van    Zandt-Bruce  v.  Williams,  237  Fed.  171,  150  C  C.  A. 
Drug  Co.,  50  Okla.  558,  151  Pac.  323 ;  317.   The  breach  of  a  provision  of  a 
Royal  Ins.  Co.  v.  Scritchfield  (Okla.),  fire  insurance  policy,  which  requires 
152  Pac.  97 ;  Ward  v.  Queen  City  Fire  the  insured  to  take  an  annual  inven- 
Ins.  Co..  69  Ore.  347,  138  Pac.  1067 ;  tory  and  to  keep  a  complete  record  of 
Fidelity- Phenix  Fire  Ins.  Co.  v.  Sa-  his   business,    bars    a    recovery;    the 
dau    (Tex.    Civ.    App.),    167    S.    W.  provisions  of  Vernon's  Sayles'  Ann. 
334;  Fidelity  Phenix  Fire  Ins.  Co.  v.  Civ.  Stat.  1914,  art  4874a,  providing 
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ard  fire  policy  where  a  set  of  books  was  kept  showing  a  complete 
inventory  before  the  date  of  the  policy,  goods  purchased  there- 
after, and  an  account  of  daily  sales,  though  not  showing  items 
sold  nor  distinguishing  between  cash  and  credit  sales.*^ 

§  4317.  Demand  for  arbitration. — It  was  held  in  a  Cali- 
fornia case  that  a  notice  mailed  within  ninety  days  but  received 
on  the  ninety-first  day  was  too  late  under  a  fire  policy  requiring 
demand  for  appraisement  to  be  made  by  the  insurer  within  ninety 
days  after  submission  of  proof  of  loss.^' 

§4318.  Condition  precedent.^' — After  a  fire  and  the  ap- 
pointment of  appraisers  in  good  faith,  if  the  appraisers  are  un- 


that  recovery  shall  not  be  defeated 
by  breach  of  provisions  which  did  not 
contribute  to  the  loss  or  destruction 
of  the  insured  property,  not  apply- 
ing: Westchester  Fire  Ins.  Co.  v. 
McMinn  (Tex.  Civ.  App.),  188  S. 
W.  25. 

21  Pauley  v.   Sun   Ins.  Office    (W. 
Va.),  90  S.  E.  552. 

2*  Covey   V.    National   Union    Fire 
Ins.  Co.,  31  Cal.  App.  579, 161  Pac.  35. 

*'  Proof  of  compliance  with  a  stip- 
ulation to  arbitrate  a  loss,  or  of  ex- 
cuse for  noncompliance,  is  a  condi- 
tion precedent  to  the  right  to  recover 
for  a  partial  loss  on  a  valued  fire  in- 
surance policy  on  real  estate:  Teter 
V.  Norfolk  Fire  Ins.  Corporation,  74 
W.  Va.  461,  82  S.  E.  201;  Com- 
mercial Union  Assur.  Co.  v.  Dal- 
zell,  210  Fed.  605;  Second  Society 
of  Universalists  v.  Royal  Ins.  Co., 
221  Mass.  518,  109  N.  E.  384;  Mess- 
ier v.  Williamsburg  City  Fire  Ins. 
Co.  (R.  I.).  95  Atl.  601.  A  cove- 
nant in  a  policy  of  fire  insurance  that 
any  disagreement  as  to  the  amount 
of  a  loss  shall  be  referred  to  two  ap- 
praisers chosen  by  the  parties,  and  to 
an  umpire  selected  by  the  appraisers 
may  be  revoked,  and  the  insured  may 
bring  an  action  at  law  on  the  policy 
without  taking  any  steps  to  have  a 
dispute  between  himself  and  the  com- 
pany as  to  the  amount  of  the  loss 
referred  to  the  appraisers:  Ruben- 
stein  V.  Dixie  Fire  Ins.  Co.,  51  Pa. 
Super.  Ct.  447.  No  arbitration  was 
necessary  to  maintain  an  action  for 
failure  to  replace  the  property  in  as 
good  condition  as  before  the  accident 


where  the  insurer  undertook  to  re- 
place the  damaged  property:  Beyer 
V.  Minnesota  Farmers'  Mut.  Ins.  Co., 
125  Minn.  518.  145  N.  W.  376.  If  in- 
sured fails  to  comply  with  a  demand 
by  the  Company  for  arbitration  of  the 
loss  pursuant  to  an  arbitration  clause, 
he  can  not  bring  a  suit  on  the  policy; 
and,  if  the  company  refuses  such  a 
demand,  insured  may  sue  on  the  pol- 
icy at  once:  St.  Paul  Fire  &c  Ins. 
Co.  V.  Kirkpatrick,  129  Tenn.  55,  164 
S.  W.  1186.  Arbitration  is  not  a  con- 
dition precedent  to  a  suit  on  a  policy 
under  Rev.  Stat.  1909,  J  868,  and  pro- 
visions in  insurance  policies  which 
enforce  arbitration  or  settlement  are 
unen forcible :  Young  v.  Pennsylvania 
Fire  Ins.  Co..  269  Mo.  1,  187  S.  W. 
856.  Plaintiff  must  prove  a  valid 
award  as  a  condition  precedent  to  re- 
covery under  Stat  1907,  ch.  576,  §  60, 
as  amended  by  Stat.  1911,  ch.  406,  in 
an  action  on  insurance  policies  to  re- 
cover the  amount  fixed  by  an  award: 
Doherty  v.  Phoenix  Ins.  Co.,  224 
Mass.  310,  112  N.  E.  940.  Where  the 
mortgagee  did  not  know  of  the  fail- 
ure on  the  part  of  the  mortgagor  and 
owner  to  have  a  valid  appraisement 
and  award  made  as  required  by  a 
fire  policy,  held  that  such  neglect 
would  not  prevent  mortgagee  from 
suing  on  the  policy,  which  provided 
that  loss  should  be  payable  to  him  as 
his  interest  appeared  and  that  the 
insurance  should  not  be  invalidated 
as  to  his  interest  by  any  neglect  of 
the  mortgagor  and  required  "the  in- 
sured" to  make  proofs  of  loss:  Rid- 
dell  V.   Rochester  German   Ins.  Co., 
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able  to  agree  upon  an  umpire,  it  seems  that  the  insured  may 
maintain  ^n  action  at  law  on  the  policy  notwithstanding  the  arbi- 
tration clause,  where  the  policy  provides  that  each  party  may 
select  appraisers,  and  if  the  appraisers  fail  to  agree,  they  shall 
submit  their  differences  to  an  umpire.** 

§  4321.     Invalidity  of  the  award." 

§  4326.    Right  to  repair,  rebuild  or  replace.^ 

§  4328.    Time  of  bringing  suit — Generally.^^ — Some  pol- 

36  R.  I.  240,  89  Atl.  833.    Where  an  v.  National  Ins.  Co.  (R.  L),  94  Atl. 

insurance  company   appoints   as   ap-  700. 

praiser  one  who  is  not  a  disinterested  **  Post  v.  American  Cent.  Ins.  Co., 

person  it  violates  the  policy  stipula-  51  Pa.  Super.  Ct.  352.   Contra:   Mes- 

tion  for  the  appointment  of  compe-  sler  v.  Williamsburgh  City  Fire  Ins. 

tent  and  disinterested  appraisers,  and  Co.  (R.  I.),  94  Atl.  875. 

insured  need  not  appoint  an  appraiser,  ^^  Partiality  on  the  part  of  the  ap- 

but  may  sue  on  the  policy  for  the  praiser  or  arbitrator  selected  by  in- 
loss   sustained:    Pierce  v.   Sun   Ins.  .  surer  invalidates   the  award,  and  is 

Office,  86  Misc.  1,  147  N.  Y.  S.  947;  a  defense  against  it:    Pass  v.  Livcr- 

Wilbisky  v.  German  Alliance  Ins.  Co.,  pool  &c  Ins.  Co.,  105  S.  Car.  364,  89 

90    Misc.   335,    152    N.    Y.    S.    1048.  S.  E.  1040. 

Where  a  policy  provides  for  an  ap-  ^^  Provision  of  policy  limiting  lia- 
praisement,  and  such  appraisement  is  bility  to  the  cost  to  insured  of  re- 
a  condition  precedent  to  an  action,  pairing  or  replacing  the  property  loss 
and  neither  party  requests  an  arbi-  does  not  entitle  the  insurer  to  repair 
tration,  and  the  company  denies  lia-  or  replace  the  property  in  lieu  of  pay- 
bility,  the  insured  is  not  precluded  ing  the  loss:  Farmers'  Mercantile 
from  recovering  for  failure  to  de-  Co.  v.  Farmers'  Ins.  Co.,  161  Iowa  5, 
mand  an  appraisement:  Oklahoma  141  N.  W.  447.  Where  they  refused 
Fire  Ins.  Co.  v.  Mundel,  42  Okla.  270,  to  receive  her  back  after  the  insurer 
141  Pac  415 ;  Kelly  v.  Supreme  Court  had  repaired  a  prior  injury  in  accord- 
of  Independent  Order  of  Foresters,  ance  with  the  terms  of  the  policy, 
195  IlL  App.  501.  A  provision  that  the  owners  of  a  vessel  were  not  en- 
thc  loss  "shair  be  ascertained  by  ap-  titled  to  recover  for  her  loss:  Kah- 
praisers  does  not  make  an  appraise-  mann  v.  i£tna  Ins.  Co.,  236  Fed.  430. 
ment  a  condition  precedent  to  a  re-  *^  Where  a  policy  provided  that  no 
covcry,  in  the  absence  of  a  demand  suit  shall  be  brought  thereon  after 
for  appraisement,  nor  make  it  the  12  months  from  the  fire,  an  action 
duty  of  insured  to  seek  an  ap-  after  that  time  was  held  to  be  barred, 
praisement:  Goldberg  v.  Provident  though  purporting  to  be  a  renewal  of 
Washington  Ins.  Co.,  144  Ga.  783,  a  prior  action  in  another  court,  which 
^  S.  E.  1077 ;  Williams  v.  Amer-  was  dismissed  and  renewed  after  pay- 
ican  Ins.  Co.,  196  IlL  App.  370.  ment  of  all  costs  within  6  months 
While  provisions  in  an  insurance  from  the  dismissal:  Gross  v.  Globe 
policy  for  an  appraisement  may  be  &c.  Fire  Ins.  Co.,  140  Ga.  531,  79  S. 
made  a  condition  precedent  to  suit,  E.  138;  Harvey  v.  Fidelity  &c.  Co 
they  can  not  oust  the  courts  of  their  200  Fed.  925,  119  C  C.  A.  221 ;  Mac- 
jurisdiction  as  to  the  insurer's  legal  Donald  v.  ifetna  Indemnity  Co.,  90 
liability;  and  where  an  insurer's  at-  Conn.  226,  96  Atl.  926;  Maxwell  v. 
titude  was  a  denial  of   all   liability,  Liverpool  &c.  Ins.  Co.,  12  Ga,  App. 


Tenn.  691,  168  S.  W.  163;  De  Paola    906n;    Philadelphia   Pickling   Co.    v. 
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icies  and  certain  codes  contain  a  provision  that  a  specified  time 
shall  elapse  after  a  loss  oi*  after  submission  of  proof  of  loss  be- 
fore instituting  suit  and  these  provisions  are  generally  upheld." 


Maryland  Casualty  Co.  (N.  J.  Sup.), 
94  Atl.  889;  Automatic  Sprinkler  Co. 
V.  Employers'  Liability  Assur.  Cor- 
poration, 163  App.  Div.  671,  148  N. 
Y.  S.  1013;  Holly  v.  London  Assur. 
Corporation,  170  N.  Car.  4,  86  S.  E. 
694;  Wever  v.  Pioneer  Fire  Ins.  Co. 
(Okla.),  153  Pac.  1146;  Dalzell  v. 
London  &c.  Fire  Ins.  Co.,  252  Pa. 
265,  97  Atl.  452;  Bates  v.  German 
Commercial  Accident  Co.,  87  Vt.  128, 
88  Atl.  532,  Ann.  Cas.  1916C,  447n. 
Such  provision  is  held  contrary  to 
statute  in  the  following  cases:  Dou- 
ville  V.  Pacific  Coast  Casualty  Co.,  25 
Idaho  396,  138  Pac.  506,  Ann.  Cas. 
1917A,  112n;  Flynn  -v.  Orient  Ins. 
Co.,  n  N.  H.  431,  92  Atl.  W\  Keys 
V.  Mechanics'  &c.  Ins.  Co.,  2il  Okla. 
480,  132  Pac.  819;  Keys  v.  Williams- 
burg  City  Fire  Ins.  Co..  Zl  Okla.  482, 
132  Pac.  818;  Keys  v.  Phcenix  Ins. 
Co.,  Zl  Okla.  514,  132  Pac.  820;  Okla- 
homa Fire  Ins.  Co.  v.  Wagester,  38 
Okla,  291,  132  Pac.  1071;  Seay  v. 
Commercial  Union  Assur,  Co.,  42 
Okla.  83,  140  Pac  1164;  Fire  Assn. 
V.  Richards  (Tex.  Civ.  App.),  179  S. 
W.  926.  A  New  York  standard  fire 
policy  construed,  and  it  was  held  that 
a  clause  declaring  that  suit  thereon 
must  be  brought  within  12  months 
was  not  applicable  to  the  claim  of  a 
mortgagee:  O'Neil  v.  Franklin  Fire 
Ins.  Co..  159  App.  Div.  313,  145  N. 
Y.  S.  432.  Where  a  stipulation  in 
ail  insurance  contract  which  limits 
time  to  sue  is  coupled  with  a  pro- 
vision which  suspends  the  right  to 
sue  for  an  indefinite  period  after  the 
loss,  depending  on  some  action  of  the 
insurance  company  over  which  in- 
sured has  no  control,  the  contract 
limitation  period  commences  to  run 
from  the  time  the  suspension  of  the 
right  to  sue  terminates:  Stewart  v. 
National  Council  of  Knights  and 
Ladies  of  Security,  125  Minn.  512, 
147  N.  W.  651.  Where  an  insurer,  by 
negotiating  for  a  settlement  or  by 
promising  to  pay,  has  led  the  insured 
to  believe  that  he  will  be  paid  with- 
out suit,  the  insurer  can  not  take  ad- 
vantage of  a  provision  which  re- 
quires   action    on    the    policy    to    be 


brought  within  a  stated  time:  Stan- 
ley V.  Sterling  Mut  Life  Ins.  Co.,  12 
Ga.  App.  475,  11  S.  E.  664 ;  Qark  v. 
Pacific  Mut  Life  Ins.  Co.,  185  III. 
App.  580;  Continental  Casualty  Co. 
V.  Hunt,  53  Ind.  App.  657,  101  N.  E. 
519;  Zeitler  v.  National  Casualty  Co., 
124  Minn.  478,  145  N.  W.  395 ;  Won- 
dra  V.  National  Life  Ins.  Co.,  126 
Minn.  136,  147  N.  W.  961;  North- 
western Nat.  Life  Ins.  Co.  v.  Ward 
(Okla.),  155  Pac.  524;  Bates  v.  Ger- 
man Commercial  Accident  Co.,  87  Vt 
128,  88  AtL  532,  Ann.  Cas.  1916Q 
447n.  So  it  is  held  in  several  states 
that  a  provision  that  suit  shall  not  be 
brought  before  a  certain  time  has 
elapsed  may  be  waived  by  acts  of  in- 
surer: National  Live  Stock  Ins.  Co. 
v.  Wolfe,  59  Ind.  App,  418,  106  N. 
E.  390;  New  Amsterdam  Casualty 
Co.  V.  New  Palestine  Bank,  59  Ind 
App.  69,  107  N.  E.  554;  Popa  v. 
Northern  Ins.  Co.,  192  Mich.  237,  158 
N.  W.  945 ;  Atlantic  Horse  Ins.  Co. 
V.  Nero,  108  Miss.  321,  66  So.  780; 
Young  V.  Pennsylvania  Fire  Ins.  Co., 
269  Mo.  1,  187  S.  W.  856;  Reese  v. 
Fidelity  &c  Co.,  93  Misc.  31,  156  N. 
Y.  S.  408 ;  American  Assurance  Co. 
V.  Dickson,  34  Ohio  Cir.  Ct  313; 
Northwestern  Nat.  Life  Ins.  Co.  v. 
Ward  (Okla.),  155  Pac  524;  Curran 
V.  National  Life  Ins.  Co.,  251  Pa. 
420,  96  Atl  1041;  Northern  Assur. 
Co.  V.  Morrison  (Tex.  Civ.  App.), 
162  S.  W.  411;  Western  Indemnity 
Co.  V.  MacKechnie  (Tex.  Civ.  App), 
185  S.  W.  615. 

28  St.  Paul  Fire  &c  Ins.  Co.  v.  Wo- 
mack,  122  Ark.  396.  183  S.  W.  203; 
Borger  v.  Connecticut  Fire  Ins.  Cc 
24  Cal.  App.  696,  142  Pac.  115;  Bor- 
ger v.  Connecticut  Fire  Ins.  Co.,  29 
Cal.  App.  476,  156  Pac  70;  Lagudis 
V.  London  Assur.  Corp.,  29  Cal.  App. 
482,  156  Pac  68;  Styles  v.  American 
Home  Ins.  Co.,  146  Ga.  92,  90  S.  E. 
718;  Salmon  v.  Farm  Property  Mut. 
Ins.  Assn.,  168  Iowa  521,  150  N.  W. 
680 ;  Young  v.  Pennsylvania  Fire  Ins. 
Co.,  299  Mo.  1,  187  S.  W.  856;  Okla- 
homa Fire  Ins.  Co.  v.  Mundel,  42 
Okla.  270,  141  Pac  415. 
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§  4335.     Measure  of  damages — Valued-policy  legislation.^ 

— It  was  held  in  a  Missouri  case  that  the  valued  policy  law  fixes 
the  value  of  the  property  at  the  time  the  policy  was  issued  and 
not  at  the  time  the  property  was  destroyed.^ 

§  4338.     Amount  of  recovery — ^Illustrations.'  —  Recovery 
on  the  policy  is  not  limited  to  the  value  of  the  husband's  insurable 

*  Unless  the  insured  has  been  cess  of  the  amount  of  the  policy,  un- 
guilty of  fraud  in  fixing  the  value,  der  Rev.  Stat.  1911,  art.  4949,  the  fact 
the  three-fourths  value  clause  in  fire  that  an  insured  in  her  proof  of  loss 
policies  does  not  apply  to  the  esti-  misrepresented  the  value  of  a  stove 
mated  value  of  real  estate  insured:  could  not  affect  the  liability  of  the 
Henry  Clay  Fire  Ins.  Co.  v.  Barkley,  company:  Camden  Fire  Ins.  Assn.  v. 
160  Ky.  153,  169  S.  W.  747;  Farber  Puett  (Tex.  Civ.  App.),  164  S.  W. 
V.  American  Automobile  Ins.  Co.,  191  418.  A  false  statement  in  the  appli- 
Mo.  App.  307,  177  S.  W.  675 ;  Fadden  cation  to  the  effect  that  the  insured 
V.  Phoenix  Ins.  Co.,  11  N.  H.  392,  92  property  cost  $1,200  in  cash,  whereas 
Atl.  335.  A  three- fourths  value  it  cost  only  $250  not  in  cash,  held  to 
clause  attached  to  a  valued  fire  in*  invalidate  the  policy:  Craddock  &c. 
surance  policy,  is  inconsistent  with  Co.  v.  Connecticut  Fire  Ins.  Co.,  160 
the  statute,  and  void :  Teter  v.  Ky.  519,  169  S.  W.  1015 ;  Indiana  &c. 
Norfolk  Fire  Ins.  Corporation,  74  W.  Stock  Ins.  Co.  v.  Smith  (Tex.  Civ. 
Va.  461,  82  S.  E.  201 ;  Darden  V.  Liv-  App.),  157  S.  W.  755.  Fraudulent 
erpool  &c.  Ins.  Co.,  109  Miss.  501,  68  overvaluation  by  insured  in  a  fire  pol- 
So.  485;  Alsop  Process  Co.  v.  Con-  icy  is  not  available  to  insurer  as  a 
tinental  Ins.  Co.,  175  Mo.  App.  317,  defense  to  an  action  on  the  policy 
162  S.  W.  313;  Aurora  v.  Firemen's  under  Rev.  Stat  1909,  §  7030:  Farber 
Fund  Ins.  Co.,  180  Mo.  App.  263,  165  v.  American  Automobile  Ins.  Co.,  191 
S.  W.  Zn ;  Weston  v.  American  Ins.  Mo.  App.  307,  177  S.  W.  675.  Though 
Co.,  191  Mo.  App.  282,  177  S.  W.  792 ;  not  specifically  claimed  in  the  decla-* 
La  Font  v.  Home  Ins.  Co.,  193  Mo.  ration,  interest  may  be  recovered  on 
App.  543,  182  S.  W.  1029.  Where  an  amount  found  due  on  a  policy  of 
structures,  at  the  time  they  were  in-  insurance:  McNellis  v.  -^tna  Ins. 
sured,  were  so  far  completed  that  the  Co.,  176  111.  App.  575.  The  measure 
partitions  were  set,  floors  laid,  roofs  of  damages  is  not  the  original  value 
completed,  and  outside  walls  practi-  of  the  goods  insured,  but  the  amount 
cally  finished,  they  were  "buildings"  or  extent  of  the  loss  or  damage  oc- 
witnin^  Pub.'  Stat  1901,  ch.  170,  §  5,  casioned  by  the  fire  in  an  action  on  a 
providing  for  the  issuance  of  valued  fire  policy:  Security  Ins.  Co.  v. 
policies  on  buildings:  Tomuschat  v.  Slack,  183  111.  App.  579.  Insured  was 
North  British  &c.  Ins.  Co.,  11  N.  H.  entitled  to  full  indemnity  where  a 
388,  92  Atl.  329,  Ann.  Cas.  1915D,  vacancy  permit,  limiting  a  loss  dur- 
1155n.  ing  vacancy  to  three-fourths  of  the 

*  Strawbridge  v.  Standard  Fire  Ins.  insurance,   was   not   attached   to   the 
Co.,  193  Mo.  App.  687,  187  S.  W.  79.  policy,  which  contained  no  such  pro- 

*  Where    the    total    value    of    the  vision,  and  plaintiff  was  permitted  to 
property  destroyed  was  largely  in  ex-  recover  on  the  theory  that  the  for- 
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interest  in  his  wife's  property,  he  having  had  an  insurable  inter- 
est, and  recovery  of  the  full  amount  of  the  policy  is  proper,  where 
it  is  less  than  tlie  value  of  the  property  insured.* 

§  4340.     Subrogation/ 


f eiturc  for  vacancy  was  waived :  Pat- 
terson V.  American  Ins.  Co,  174  Mo. 
App.  37,  160  S.  W.  59. 

*Kludt  V.  German  Mut.  Fire  Ins. 
Co.,  152  Wis.  (>i7,  140  N.  W.  321,  45 
L.  R.  A.  (N.  S.)  113 In,  Ann.  Cas. 
1914C.  609n. 

5  Without  disputing  whether  or  not 
it  falls  within  the  terms  of  the  policy, 
an  insurer  of  property  may  pay  the 
loss  and  thereby  become  subrogated 
to  all  the  rights  of  the  policy  holder 
to  recover  from  the  wrongdoer: 
Maryland  Casualty  Co.  v.  Cherryvale 
Gas  &c.  Power  Co.,  99  Kans.  563.  162 
Pac.  313,  L.  R.  A.  1917C,  487 ;  Michi- 
gan  Mut.  Home  Ins.  Co.  v.  Pere  Mar- 
quette R.  Co.,  193  Mich.  429,  160  N. 
W.  599.  Where  an  insurance  com- 
pany paid  for  a  loss  by  fire  caused 
by  defendant's  negligence,  such  com- 


pany became  subrogated  to  the  rights 
and  remedies  of  owner  as  against 
defendant,  to  extent  necessary  to  re- 
imburse itself  for  such  payment: 
Moore  v.  Taylor,  175  App.  Div.  11, 
161  N.  Y.  S.  480.  There  being  other 
insurance  and  the  insurer  having 
failed  to  provide  for  contribution  as 
against  the  mortgagee  in  a  policy  of 
insurance,  with  agreement  to  pay  loss 
to  mortgagee  as  his  interest  might 
appear,  held  to  give  insurer  no  right 
to  recover  from  the  owner  and  mort- 
gagor the  amount  paid  the  mortgagee 
on  his  judgment,  in  excess  of  its  pro- 
portionate share:  Palmer  v.  McFad- 
den,  86  N.  J.  Eq.  277,  98  AtL  462. 
See  also  Fireman's  Ftmd  Ins.  Co.  v. 
Globe  Nav.  Co.,  234  Fed.  273,  148  C 
C  A.  175. 
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LIFE  INSURANCE  AND  STIPULATIONS  IN  POLICIES 

§  4352.    The  beneficiary — Manner  of  designation — Right 
to  fund.^ — ^A  policy  naming  the  insured's  ''dependents"  as 

*  Plaintiflf   held    member    of    same  who  is   dependent  on   such  member 
family,   and    entitled   to    recover    as  for  maintenance."    Section   1  of  the 
beneficiary  under  the  certificate  where  statute  relating  to  such  societies  pro- 
she  had  taken  the  holder  of  a  mutual  vides  that  payment  may  be  made  to 
benefit  certificate  into  her  household  persons   dependent   on   the  member: 
without  charge,  though  not  dependent  Duenser  v.  Supreme  Council  of  Royal 
on  him  as  stated  in  the  certificate:  Arcanum,  178  111.  App.  648.    It  was 
Peterson    v.     National    Council    of  held  that  the  beneficiary  was  entitled 
Knights  and  Ladies  of  Security,  189  to  recover  where  a  benefit  certificate 
Mo.  App.  662,  175  S.  W.  284.    One  named  one  as  beneficiary  as  the  wife 
described  as  a  wife  could  recover  on  of  the  insured,  whereas  she  was  af- 
the   certificate   though   another   was  fianced  but  not  married  to  him  and 
the  member's  lawful  wife  where  the  ineligible    as    beneficiary    under    the 
rules  of  a  fraternal  insurance  order  laws  of  the  insurer,  and  after  her 
permitted  a  member  to  designate  an-  marriage  to  the  insured,  a  change  in 
other  as  beneficiary,  though  he  had  a  the  laws  rendered  affianced  wives  eli- 
wife  and  children,  and  there  was  no  gible:  Burr  v.  Royal  League,  193  111. 
rule,  of  the  order  or  statute  restrict-  App.  238.   But  under  a  certificate  of 
ing  the  beneficiary  to  a  lawful  wife,  membership    in    defendant    fraternal 
the  allusion  to  a  beneficiary  in  the  benefit  association,  which  limited  ben- 
certificate  as  the  member's  wife  being  eficiarics  to  relatives  by  blood,  mar- 
mere  descriptio  personse,  and  not  a  riage,  or  legal  adoption,  and  persons 
warranty:     Slaughter    v.    Slaughter,  dependent  upon   member,   the  biga- 
186  Ala.  302,  65  So.  348;  Mutual  Ben-  mous  wife  of  the  deceased,  not  being 
efit  Life  Ins.  Co.  v.  Cummings,  66  Ore.  related  or  legally  dependent,  is  not 
272,  126  Pac  892,  133  Pac  1169,  Ann.  entitled  to  be  a  beneficiary  and  can 
Gas.  1915B,  535n.    It  was  held  that  not  recover:   Applebaum  v.  Order  of 
the  beneficiary  named  was  "depend-  United  Commercial  Travelers,  171  N. 
ent"  within  the  constitution  and  laws  Car.  435,  88  S.  E.  722.    A  divorced 
of  the  society  and  the  statute,  and  wife  can  not  claim  the  proceeds  of 
the  benefit  certificate  pasrable  to  her  an  insurance  policy,  paid  up  at  the 
where  a  member  of  a  fraternal  bene-  time   of   the   divorce,    in   which    she 
fit  society  designated  the  beneficiary  was  named  as  beneficiary  under  Civ. 
as  his  wife.  The  person  so  designated  Code   Prac,    9   425,   and   Ky.    Stat, 
had  married  the  member  with  knowl-  §  2121,  providing  for  the  restoration 
edge  that  he  had  a  wife  then  living,  of  property  upon  the  granting  of  a 
Such  person  lived  with  him  12  years  divorce:    Sea  v.  Conrad,  155  Ky.  51, 
before  the  certificate  was  issued  and  159  S.  W.  622,  47  L.  R.  A.  (N.  S.) 
26  years  thereafter  until  his  death.  1074.  Ann.  Cas.  1915C  318n ;  Guthrie 
She  was  supported  during  the  whole  v.  Guthrie,   155  Ky.  146,  159  S.  W. 
period  as  his  wife,  and  was  dependent  710.    It  is  also  held  in  Kansas  that 
upon  him  for  support    The  constitu-  unless  she  was  dependent  upon  him 
tion  and  laws  of  the  society  provided  at  the  time  of  his  death  under  Gen. 
that   the   benefit   might   be    paid    to  Stat    1909,    8    4303,   a   death   benefit 
"persons  dependent  upon  such  mem-  was  not  payable  to  the  divorced  wife 
ber,"   and,    further,    "to   any   person  of  insured:  Johnson  v.  Grand  Lodge 
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beneficiaries  does  not  include  a  creditor  of  the  insured,  though 
creditors  have  an  insurable  interest  in  the  lives  of  their  debtors.* 

§  4354.  Rights  of  beneficiary.' — Whefe  the  insured  in  a 
mutual  benefit  association  changed  the  beneficiary  in  considera- 

A.  O.  U.  W.,  91  Kans.  314,  137  Pac.  1169,   Ann.   Gas.  1915B,   535n;  Mar- 

1190,    50    L.    R.    A.     (N.    S.)    461.  quet  v.  .Etna  Life  Ins.  Co.,  128  Tenn. 

Contra:    Filley  v.  Illinois  Life   Ins.  213,  159  S.  W.  733,  L.  R.  A.  1915B. 

Co.,  91   Kans.  220,   137  Pac.  793,  L.  749n,  Ann.  Cas.  1915B,  677n;  Boch- 

R.  A.  1915D,  130n;  Filley  v.  Illinois  mer  v.  Kalk,  155  Wis.  156,  144  N.  W. 

Life  Ins.  Co..  93  Kans.  193,  144  Pac.  182,  49  L.  R.  A.  (N.  S.)  487n;  Na- 

257,  L.  R.  A.  1915D,  134n;  Salvin  v.  tional  Life  Ins.  Co.  v.  Brautigan,  163 

Salvin,  165  App.  Div.  362,  151  N.  Y.  Wis.  270,  154  N.  W.  839,  157  N.  W. 

S.  60;  Christman  v.  Christman,  163  782.    But  a  beneficiary  under  a  life 

Wis.  433,  157  N.  W.  1099.  policy   which   provides    that   insured 

2  Finch  V.  Bond,  158  Ky.  389,  165  might  change  the  beneficiary  has  no 

S.  W.  400.  vested    interest    preventing    insured 

8  Where  a  husband  insures  his  life  from  changing  the  beneficiary  when- 
for  the  benefit  of  his  wife  by  ap  ordi-  ever  he  desires  to  do  so  and  the 
nary  life  policy,  the  property  in  the  beneficiary  has  a  mere  expectancy: 
policy  vests  at  once  in  the  beneficiary :  John  Hancock  Mut  Life  Ins.  Co. 
Jacobs  V.  Strumwasser,  84  Misc.  28,  v.  Bedford  (R.  I.),  89  AtL  154; 
145  N.  Y.  S.  916 ;  In  re  Dreuil  &  Co.,  New  York  Life  Ins.  Co.  v.  Daley,  25 
221  Fed.  796;  Mutual  Ben.  Life  Ins.  Cal.  App.  376,  143  Pac  1033;  O'Don- 
Co.  V.  Swett,  222  Fed.  200,  137  C.  C.  A.  nell  v.  Metropolitan  Life  Ins.  Co. 
640,  Ann.  Cas.  191 7B,  298n;  Arnold  (Del.  Ch.),  95  Atl.  289;  Indiana  Nat. 
V.  Equitable  Life  Assur.  Soc,  228  Fed.  Life  Ins.  Co.  v.  McGinnis  (Ind.),  101 
157;  Missouri  State  Life  Ins.  Co.  v.  N.  E.  289;  Modem  Brotherhood  of 
Crabtree,  124  Ark.  214,  187  S.  W.  America  v.  Matkovitch,  56  Ind.  .^pp. 
173;  Finnell  v.  FranWin,  55  Colo.  156,  8,  104  N.  E.  795;  Townscnd  v.  Fidel- 
134  Pac.  122;  Johnson  v.  New  York  ity  &c.  Co.,  163  Iowa  713,  144  N.  W. 
Life  Ins.  Co.,  56  Colo.  178,  138  Pac  574,  L.  R.  A.  1915A,  109n;  New  York 
414;  O'Donnell  v.  Metropolitan  Life  Life  Ins.  Co.  v.  Murtagh,  137  La. 
Ins.  Co.  (Del.  Ch.),  95  Atl.  289;  Mu-  760,  69  So.  165;  Rosman  v.  Travelers' 
tual  Life  Ins.  Co.  v.  Devine,  180  III.  Ins.  Co.,  127  Md.  689,  96  Atl.  875; 
App.  422;  Order  of  Columbian  Orthwein  v.  Germania  Life  Ins.  Co.. 
Knights  v.  Matzel,  184  III.  App.  15 ;  261  Mo.  650,  170  S.  W.  885 ;  Robin- 
Women's  Catholic  Order  of  Forest-  son  v.  New  York  Life  Ins.  Co.,  168 
ers  V.  Hill,  191  111.  App.  629;  Filley  Mo.  App.  259,  153  S.  W.  534;  Clarks- 
V.  Illinois  Life  Ins.  Co.,  93  Kans.  193,  ton  v.  Metropolitan  Life  Ins.  Co.,  190 
144  Pac.  257,  L.  R.  A.  1915D,  134n ;  Mo.  App.  624,  176  S.  W.  437 ;  Jacobs 
Mutual  Life  Ins.  Co.  v.  Spohn,  170  v.  Strumwasser,  84  Misc  28.  145  N. 
Ky.  721.  186  S.  W.  633;  Succession  Y.  S.  916;  John  Hancock  Mut.  Life 
of  Desforges.  135  La.  49,  64  So.  978,  Ins.  Co.  v.  Bedford,  36  R.  I.  116,  89 
52  L.  R.  A.  (N.  S.)  689n;  Breard  v.  Atl.  154;  Modem  Woodmen  of  Amer- 
New  York  Life  Ins.  Co.,  138  La.  774,  ica  v.  Headle,  88  Vt.  37,  90  Atl.  893; 
70  So.  799;  McManus  v.  Peerless  National  Life  Ins.  Co.  of  United 
Casualty  Co.,  114  Maine  98,  95  Atl.  States  v.  Brautigan,  163  Wis.  270,  157 
510;  Tuite  V.  Supreme  Forest  Wood-  N.  W.  782.  The  rights  of  a  bene- 
men  Circle,  193  Mo.  App.  619,  187  S.  ficiary  named  in  an  insurance  policy 
W.  137;  Wachtel  v.  Harrison,  84  which  was  issued  by  a  fraternal  so- 
Misc.  76,  145  N.  Y.  S.  982 ;  Tepper  v.  ciety  attach  immediately  upon  the 
New  York  Life  Ins.  Co.,  89  Misc.  death  of  the  insured  but  do  not  vest 
224,.  151  N.  Y.  S.  1049:  (jrems  v.  during  the  life  of  insured:  Hodalski 
Traver,  148  N.  Y.  S.  200;  Mutual  v.  Hodalski,  181  III.  App.  158;  SUugh- 
Benefit  Life  Ins.  Co.  v.  Cummings,  ter  v.  Grand  Lodge,  192  Ala.  301,  68 
66  Ore.  272,  126  Pac.  982,  133  Pac. 
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tion  of  the  new  beneficiary's  promise  to  marry  him,  and  in  pur- 
suance of  such  agreement  she  did  marry  him,  she  acquired  a 
vested  interest  in  the  policy  which  could  not  be  divested  without 
her  consent.* 

§  4355.     Reservation  of  a  right  to  change  beneficiary/ — It 

was  held  in  a  recent  Iowa  case  that  where  the  policy  authorized 

J' 

So.  7^ ;  Sovereign  Camp  Woodmen  upon  the  life  of  her  husband :  Grems 

of  the  World  V.  Israel,  117  Ark.  121,  v.  Traver,  148  N.  Y.  S.  200.   An  as- 

173  S.  W.  855 ;  Supreme  Lodge  of  Fra-  signment  of   an   insurance   policy  is 

ternal  Brotherhood  v.  Price,  27  Cal.  invalid  when  made  by  the  beneficiary 

App.  607,   150   Pac.  803;   Vawter  v.  prior  to  the  insured's  death  and  with- 

Purdy,  29   Cal.   App.   623,    157   Pac.  out  his  consent:    Lesem   v.    Mutual 

556;    Order    of    Scottish    Clans    v.  Life  Ins.  Co.,'  164  App.  Div.  507,  149 

Reich,   90   Conn.   511,   97   Atl.   863;  N.  Y.  S.  559. 

Mitchell  v.  Langley,  143  Ga.  827,  85  *  Supreme  Lodge,  Knights  &  La- 
S.  E.  1050,  Ann.  Cas,  1917A,  469n;  dies  of  Honor  v.  Ulanowsky,  246 
National  Union  v.  Keefe.  172  III.  Pa.  591,  92  Atl.  711.  And  where  the 
App.  101 ;  Goyt  v.  National  Council,  beneficiary  under  agreement  with  in- 
Knights  and  Ladies  of  Security,  178  sured  pays  the  dues  and  assessments. 
III.  App.  m  \  Order  of  Columbian  he  acquires  a  vested  equitable  inter- 
Knights  V.  Matzel,  184  III.  App.  15;  est  in  the  benefits  of  the  certificate: 
Schiller-Bund  v.  Knack,  184  Mich.  Royal  Arcanum  v.  Riley,  143  Ga.  75, 
95.  150  N.  W.  ZZl ;  Ladies  Auxiliary  84  S.  E.  428. 

of  Ancient  Order  of  Hibernians  v.  s  The  beneficiary  acquires  no  vested 
Fjanigan,  190  Mich.  675,  157  N.  W.  interest  before  the  death  of  the  in- 
355;  New  Era  Assn.  v.  Kuyat,  191  sured  which  she  could  surrender  to 
Mich.  646,  158  N.  W.  119;  Hughes  the  insurer  where  a  life  policy  re- 
V.  Modern  Woodmen  of  America,  124  served  to  the  insured  the  right  to 
Minn.  458,  145  N.  W.  387;  Tierney  change  the  beneficiary:  Hicks  v. 
V.  Modem  Woodmen  of  America,  124  Northwestern  Mut.  Life  Ins.  Co.,  166 
Minn.  540.  145  N.  W.  390;  Sykes  v.  Iowa  532,  147  N.  W.  883,  L.  R.  A. 
Armstrong,  111  Miss.  44,  71  So.  262;  1915A,  872n.  A  member's  right  to 
Alexander  v.  Sovereign  Camp  of  change  beneficiary  is  absolute  and 
Woodmen  of  the  World,  193  Mo.  can  be  made  at  any  time  upon  sub- 
App.  411,  186  S.  W.  2;  Tuite  v.  Su-  stantial  compliance  with  by-laws 
preme  Forest  Woodmen  Circle.  193  where  the  by-laws  of  a  benefit  society 
Mo.  App.  619,  187  S.  W.  137;  Baker  authorizes  a  change  at  any  time: 
V.  Hardy,  96  Nebr.  Z17,  148  N.  W.  80 ;  Wilkes  v.  Hicks,  124  Ark.  192.  186 
Hines  v.  Modern  Woodmen  of  Amer-  S.  W.  830.  In  the  absence  of  re- 
ica.  41  Okla.  135,  137  Pac.  675,  L.  R.  strictive  provisions  in  the  charter,  by- 
A.  1915A,  264n :  Stemler  v.  Stemler,  laws  or  rules,  a  member  of  a  mutual 
31  S.  Dak.  595,  141  N.  W.  780;  benefit  insurance  association  may  re- 
Christenson  v.  El  Riad  Temple,  An-  voke  his  designation  of  a  beneficiary 
cient  Arabic  Order  Nobles  of  Mystic  arid  substitute  a  different  one:  Vaw- 
Shrine,  .37  S.  Dak.  68,  156  N.  W.  ter  v.  Purdy,  29  Cal.  App.  623,  157 
581;  Modern  Woodmen  of  America  Pac.  556;  Supreme  Colony  United 
v.  Headle,  88  Vt.  Zl,  90  Atl.  893.  No  Order  of  Pilgrim  Fathers  v.  Towne. 
one  other  than  the  persons  designated  W  Conn.  644,  89  Atl.  2*64,  Ann.  Cas. 
in  a  policy  can  assign  or  surrender  1916B,  181n;  Estes  v.  Local  Union, 
it:  Breard  v.  New  York  Life  Ins.  No.  43,  United  Brotherhood  of  Car- 
Co.,  138  La.  774,  70  So.  799.  An  as-  penters  and  Joiners  of  America,  90 
signment  by  a  wife  of  her  interest  in  Conn.  426,  97  Atl.  326 ;  Wherry  v. 
a  life  policy  is  void  under  the  act  of  Latimer,  103  Miss.  524,  60  So.  563, 
1840  (Laws  1840,  ch.  80),  referring  642;  Gibbs  v.  Knights  of  Pythias  of 
to  life  policies  in  favor  of  the  wife  Missouri,   173   Mo.   App.   34,    156  S 
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the  insured  to  change  the  beneficiary  at  any  time,  insanity  of  the 
insured  did  not  vest  the  beneficiary  with  an  interest  in  the  policy.' 

§4356.  Manner  of  changing  beneficiary/ — Where  a  by- 
law provided  that  no  change  of  beneficiary  should  be  effective 
until  the  old  certificate  had  been  surrendered  and  a  new  one  de- 

W.  11;  Lentz  v.  Fritter,  92  Ohio  St  World  v.  Israel,  117  Ark.  121,  173  S. 
186,  110  N.  E.  637;  Modern  Wood-  W.  855;  Supreme  Lodge  of  Fraternal 
men  of  America  v.  Terry  (Okla.),  Brotherhood  v.  Price,  27  CslI  App. 
153  Pac.  1124;  Ormond  v.  McKinley,  607,  150  Pac.  803;  Finnell  v.  Frank- 
163  Wis.  205.  157  N.  W.  786.  And  it  lin,  55  Colo,  156,  134  Pac  122 ;  Ho- 
is held  in  New  Jersey  that  where  a  dalski  v.  Hodalski,  181  111.  App.  158; 
fraternal  beneficial  association,  for  a  Almy  v.  Commercial  Travelers'  Assn., 
valuable  consideration,  lias  issued  a  59  Ind.  App.  249,  106  N.  E.  893; 
benefit  certificate  payable  to  a  stated  Vanasek  v.  Western  Bohemian  Fra- 
beneficiary,  the  legislature  can  not,  ternal  Assn.,  122  Minn.  273,  142  N. 
without  the  member's  consent,  deprive  W.  333,  49  L.  R.  A.  (N.  S.)  141n, 
him  of  his  right  to  designate  the  Ann.  Cas.  1914D,  li23n;  Grant  v. 
beneficiary:  G)ghlan  v.  Supreme  Faires,  253  Pa.  232,  97  AtL  1060; 
Conclave  Improved  Order  Hepta-  Modem  Woodmen  of  America  v. 
sophs,  86  N.  J.  L.  41,  91  AtL  132.  Headle,  88  Vt.  37,  90  Atl.  893 ;  Dean 
But  it  is  held  in  Colorado  that  while  v.  Dean,  162  Wis.  303,  156  N.  W.  135. 
tlie  objects  of  fraternal  insurance  as-  A  fraternal  beneficiary  association 
sociations  are  different  from  those  of  may  stipulate  the  conditions  under 
ordinary  life  insurance  companies,  which  a  change  of  beneficiary  may 
the  assured  has  no  greater  power  to  be  effected,  and  the  methods  adopted 
change  the  beneficiary  in  one  case  must  be  complied  with  unless  the 
than  in  the  other,  except  as  reserved  member  does  all  that  lies  within  his 
to  him  by  the  laws  of  the  state  under  power  to  comply  with  the  require- 
v;hich  the  insurance  was  written,  or  ments,  in  which  case  the  courts  will 
the  by-laws  of  the  association,  or  the  recognize  the  change:  Stemler  v. 
terms  of  the  certificate:  Finnell  v.  Stemler,  31  S.  Dak.  595,  141  N.  W. 
Franklin,  55  Colo.  156,  134  Pac  122 ;  780 ;  Finnell  v.  Franklin,  55  Colo.  156, 
Knights  of  Pythias  of  North  Amer-  134  Pac.  122 ;  Modem  Brotherhood 
ica  V.  Long,  117  Ark.  136,  174  S.  W.  of  America  v.  Matkovitch,  56  Ind. 
1197.  And  it  has  been  held  in  Mis-  App.  8,  104  N.  E.  795;  Wintergerst 
sissippi  that  the  original  beneficiaries  v.  Court  of  Honor,  185  Mo.  App.  373, 
in  certificates  of  a  mutual  benefit  170  S.  W.  346.  Where  assured  has 
company  may  maintain  a  suit  to  can-  done  all  the  things  required  to  make 
eel  new  certificates  induced  by  the  a  change  of  beneficiary  and  dies  be- 
undue  influence  and  persuasion  of  the  fore  the  issuance  of  a  new  certificate, 
new  beneficiary  therein:  Wherry  v.  will  not  defeat  such  change,  in  the 
Latimer,  103  Miss.  524,  60  So.  563,  absence  of  an  express  contract  pro- 
642.  vision    specifying   when    the   change 

^  Hicks    V.    Northwestern    Mutual  shall  take  effect :   Hughes  v.  Modem 

Life  Ins.  Co.,  166  Iowa  532,  147  N.  Woodmen  of  America,  124  Minn.  458, 

W.  883,  L.  R.  A.  1915A,  872n.    ^  ^  145  N.  W.  387 ;  Tiemey  v.  Modem 

^  The  beneficiiry  in  the  original  Woodmen  of  America,  124  Minn.  540, 
certificate  will  be  entitled  to  the  in-  145  N.  W.  390 ;  Estes  v.  Local  Union, 
surance  unless  the  provision  of  a  No.  43,  United  Brotherhood  of  Car- 
fraternal  benefit  certificate,  govern-  penters  and  Joiners  of  America,  90 
ing  the  manner  of  changing  the  ben-  Conn.  426,  9/  Atl.  326;  Hayden  v. 
eficiary  he  substantially  complied  Modern  Brotherhood  of  America,  173 
with:  Stemler  v.  Stemler,  31  S.  Dak.  Iowa  395,  155  N.  W.  830;  Supreme 
595,  141  N.  W.  780;  Slaughter  v.  Court  I.  O.  F.  v.  Frise,  183  Mich. 
Slaughter,  186  Ala.  302,  65  So.  348;  186.  150  N.  W.  110.  A  member  desig- 
Sovereign   Camp,    Woodmen   of   the  nating  in  the  certificate  a  beneficiary 
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livered  during  the  lifetime  of  the  member,  the  new  certificate 
changing  the  beneficiary  did  not  become  effective  where  the  mem- 
ber died  before  the  new  certificate  was  delivered.* 

§  4361.     Statement  of  age.* 

§  4362.     Assignment  of  policy." — It  is  held  that  an  assign- 
ment of  a  poHcy  may  be  required  to  be  according  to  the  laws  of 


may,  by  will  and  declaration  in  ex- 
tremis, name  his  mother  as  sole  bene- 
ficiary under  Civ.  Code  1912,  |  2752, 
and  by-laws  of  a  fraternal  benefit  as- 
sociation: Hunter  v.  Hunter,  100  S. 
Car.  517,  84  S.  E.  180.  A  member  of 
a  fraternal  benefit  association  may 
make  an  agreement  to  change  bene- 
ficiaries in  consideration  of  sums 
advanced  and  thus  preclude  his  bene- 
ficiary or  heirs  from  claiming  the 
proceeds  against  the  person  making 
the  advancements,  though  complete 
change  of  beneficiary  was  not  made 
according  to  the  association's  consti- 
tution and  by-laws:  Brown  v.  Mod- 
ern Woodmen  of  America,  97  Kans. 
665.  156  Pac.  767.  The  fact  that  the 
defendant  fraternal  insurance  order 
failed  to  record  change  of  bene- 
ciary  and  issue  a  new  certificate  show- 
ing such  change  during  the  lifetime  of 
insured  held  not  to  defeat  the  change 
of  beneficiary  which  was  duly  applied 
for  by  insured :  Modern  Woodmen  of 
America  v.  Terry  (Okla.),  153  Pac. 
1124.  In  the  matter  of  a  change  of 
beneficiary  by  a  member  of  a  mutual 
benefit  association,  the  association 
may  waive  the  prescribed  mode  for 
eflFecting  such  change:  Supreme 
Lodge  of  Fraternal  Brotherhood  v. 
Price,  27  Cal.  App.  607,  150  Pac.  803 ; 
Modern  Woodmen  of  America  v. 
Terry  (Okla.),  153  Pac.  1124. 

» Wilkes  V.  Hicks,  124  Ark.'  192, 
186  S.  W.  830;  Modern  Woodmen  of 
America  v.  Headle,  88  Vt.  Z7,  90  Atl. 
893. 

•An  applicant  for  insurance,  by 
misrepresenting  his  true  age,  imposes 
upon  the  company  in  such  a  material 
matter  as  to  invalidate  the  policy: 
Logia  Suprema  de  La  Alianza  His- 
pano-Americana  v.  Aguirre,  14  Ariz. 
390.  129  Pac.  503 ;  Marbut  v.  Empire 
Life  Ins.  Co.,  143  Ga.  654.  85  S.  E. 
834.  But  it  has  been  held  in  Colo- 
racjo  that  a  misrepresentation  as  to 


age  by  representing  that  applicant 
was  50  years  old  at  her  nearest  birth- 
day, while  in  fact  63,  defeats  only  the 
policy  pro  tanto,  and  that  the  insurer 
is  liable  to  the  amount  of  the  insur- 
ance which  the  premium  paid  would 
have  purchased  at  the  age  of  63: 
Germania  Life  Ins.  Co.  v.  Klein,  25 
Colo.  App.  326,  137  Pac.  7^.  And 
under  the  express  provisions  of  Code 
1906,  8  2676,  misstatement  of  in- 
sured's age  does  not  invalidate  the 
contract  of  insurance,  but  merely  lim- 
its the  recovery  to  the  amount  which 
the  premiums  would  have  purchased 
at  insured's  actual  age:  Coplin  v. 
Woodmen  of  the  World.  105  Miss. 
115,  62  So.  7,  Ann.  Cas.  1916D.  1295n. 
1^  Under  Rev.  Stat.  1895,  art.  308. 
which  permits  the  obligee  of  any 
written  instrument  not  negotiable  by 
the  law  merchant  to  assign  his  inter- 
est therein,  insurance  policies  are  as- 
signable in  the  same  manner  as  other 
choscs  in  action :  Prentice  v.  Secur- 
ity Ins.  Co.  (Tex.  Civ.  App.),  153  S. 
W.  925.  And  an  endowment  policy, 
which  provides  for  payment  at  ma- 
turity to  the  insured,  his  executors 
or  assigns,  is  assignable:  Eisenbach 
v.  Mutual  Life  Ins.  Co.,  162  App.  Div. 
595,  147  N.  Y.  S.  962;  Lee  v.  Equi- 
table Life  Assur.  Soc,  195  Mo.  App. 
40.  189  S.  W.  1195;  Foryciarz  v. 
Prudential  Ins.  Co.,  95  Misc.  306,  158 
N.  Y.  S.  834 ;  Doscher  v.  Vanderbilt, 
160  N.  Y.  S.  871.  While,  in  the  ab- 
sence of  a  contrary  provision  in  a 
life  policy,  the  beneficiary  has  a 
vested  right  therein  which  can  not 
be  impaired  by  assignments,  without 
his  consent,  the  policy  may  be  as- 
signed without  the  beneficiary's  con- 
sent if  it  provides  for  assignment  or 
change  of  beneficiary:  Cornell  v. 
Mutual  Life  Ins.  Co..  179  Mo.  App. 
420,  165  S.  W.  858.  Where  no  writ- 
ten consent  to  the  assignment  was  in- 
dorsed on  the  policy  and  the  chartei 
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the  state  where  the  assignment  is  made,  though  the  contract  be 
executed  in  another  state/^ 

§  4364.  Manner  of  making  assignment/* — It  is  held  that 
authorization  to  pay  the  amount  of  a  policy  to  a  mortgagee  was  a 
conditional  assignment  of  an  interest  in  a  policy." 

§  4366.     Incontestable  clause.^* 

§  4369.     Suicide — Sane  or  insane.^' 

» 

of   the  insurer  required  the  written  "from   the   date"  of  the  policy,  the 

indorsement  of  consent  of  its  presi-  year  of   incontestability  will  be  cal- 

dent  and  secretary  to  all  assignments  culated  from  that  date,  and  not  from 

there   could  be   no   recovery  on   the  the  date  it  was  delivered  to  insured: 

theory  that  plaintiff  was  the  assignee:  Meridian  Life  Ins.  Co.  v.  Milam,  172 

Leonard  v.  Farmers'  Mut.  Fire  Ins.  Ky.  75,  188  S.  W.  879,  L.  R.  A.  1917B, 

Co..  192  Mich.  230,  158  N.  W.  1041.  103n.     Where  a  life  policy  provides 

The    contract    of    an    insurer    with  that  it  shall  be  incontestable  after  two 

stranger   to   insure   another's   life   is  years   from   the  date  of   issue,  such 

void    as    against    public   policy,    apd  provision  is  not  a  waiver,  but  a  con- 

the  rule  applies  with  equal  force  to  dition :  Mutual  Life  Ins.  Co.  v.  Bu- 

an    assignment    of    policy:     Lee    v.  ford    (Okla.),   160   Pac.  928.    It  has 

Equitable  Life  Assur.  Soc,  195  Mo.  been  held  in  Texas  that  under  Rev. 

App.  40,  189  S.  W.   1195.    But  it  is  Stat.    1911,    art.   4741,    a   life   poHcy 

held  that  in  the  absence  of  any  evi-  which  provided,  "This  policy  shall  be 

dence    which    indicates    a    wagering  incontestable  after  it  has  been  in  force 

contract,  it  is  not  necessary  that  as-  one  year,   providing  premiums  have 

signee  of  a  policy  should  have,  an  in-  been  duly  paid,"  was  not  contestable 

surable  interest :    Potvin  v.   Pruden-  four  years  after  it  was  issued,  on  the 

tial  Ins.  Co.,  225  Mass.  247,  114  N.  ground  that  it  was  obtained  by  fraud- 

E.  292.  ulent  representations  of   the  insured 

'^^  Northwestern  Mut.  Life  Ins.  Co.  as  to  his  health  and  use  of  alcoholic 

V.  Adams,  155  Wis.  335,  144  N.  W.  drinks:    Southern    Union    Life    Ins, 

1108,  52  L.  R.  A.   (N.  S.)  275n.  Co.  v.  White   (Tex.  Civ.  App.),  188 

^2  In  the  absence  of  a  prohibition  S.  W.  266.    See  as  to  effect  of  this 

by  the  company  of  such  assignment  clause  on  defense  of  fraud,  note  in 

to  transfer  a  beneficial  interest  to  ex-  L.  R.  A.  1917E,  33S. 

elusion  of  personal  representatives  of  ^^  There  may  be  a  recovery  on  a 

insured    an    unqualified    oral    assign-  policy    of    insurance    against    death 

ment  of  insurance  policies,  accompa-  from  bodily  injuries  "by  violent  and 

nied  by  delivery  was  sufficient:  Pot-  accidental    means,    suicide    (sane  or 

vin  V.  Prudential  Ins.  Co.,  225  Mass.  insane)  not  included,"  if  the  insured 

247,  114  N.  E.  292.  was  so  insane  that  he  did  not  know 

1*  Continental  Ins.  Co.  v.  Bair  (Ind.  that  he  was  taking  his  life,  or  that 

App.),  114  N.  E.  763,  his  act  would  probably  result  in  death: 

1*  Provisions  in  policies  of  life  in-  Vicars  v.  -^tna  Life  Ins.  Co.,  158  Ky. 
surance  that  after  a  named  time  the  1,  164  S.  W.  106;  Sovereign  Camp 
policy  shall  be  incontestable  are  rea-  Woodmen  of  the  World  v.  Landrum, 
sonable  and  must  be  strictly  con-  158  Ky.  841,  166  S.  W.  598;  Sovereign 
strued  against  insurer,  as  such  pro-  Camp,  Woodmen  of  the  World  v. 
visions  inure  to  the  benefit  of  insured  Ethridge,  ^166  Ky.  795,  179  S.  W.  1022. 
and  are  intended  to  induce  persons  Where  insured  shot  himself  and  un- 
to become  policy  holders:  Fairfield  derstood  the  nature  of  his  act,  provi- 
V.  Union  Life  Ins.  Co.,  196  111.  App.  sion  in  policy  against  liability  in  case 
7.  Where  a  life  insurance  policy  by  of  suicide,  sane  or  insane,  prevents  re- 
its  terms  provided  that  the  period  of  covery :  Power  v.  Modem  Brotherhood 
incontestability    shall    be    calculated  of  America,  98  Kans.  487,  701,  158 

726 


5  Ell.  Cont.]  LIFE  POLICIES  [§  4375 

§4371.  Suicide — Construction." — ^The  Indiana  Supreme 
Court,  in  construing  a  Missouri  statute  providing  that  suicide 
shall  not  defeat  recovery  on  a  life  policy,  held  that  the  term  "sui- 
cide" was  not  used  in  its  technical  sense,  but  that  it  means  death 
by  one's  own  hand,  irrespective  of  mental  condition." 

§  4374.  Death  in  violation  of  law  or  at  the  hands  of  jus- 
tice."— It  is  held  that  it  must  appear  that  the  insured  would 
not  have  been  killed  if  he  had  not  been  violating  the  law  to  be  a 
defense  to  a  suit  on  the  policy." 

§  4375.  Habits.*^ — It  was  held  in  an  Oklahoma  case  that 
a  statement  that  the  applicant  for  accident  insurance  was  of  good 

Pac  870.  Where  insurer,  when  sued  Smith,  183  Ind.  59,  107  N.  E.  283. 
on  a  life  policy,  proved  that  the  in-  ^^  A  difficulty  between  decedent  and 
sured  was  sane  at  the  time  of  his  sui-  L.,  as  the  result  of  which  decedent 
cide,  the  beneficiary  could  prove  that  was  killed,  was  held  not  a  "duel," 
insured  was  insane  and  thereby  de-  within  the  terms  of  a  limitation  in  a 
feat  the  defense:  Security  Life  Ins.  policy  on  the  life  of  decedent:  Baker 
Co.  of  America  v.  Dillard,  117  Va.  v.  Supreme  Lodge  K.  of  P.,  103  Miss. 
401,  84  S.  E.  656,  Ann.  Cas.  1917D,  374,  60  So.  333,  Ann.  Cas.  1915B, 
1187n.  Under  a  mutual  benefit  asso-  547n.  Where  no  reason  except  an- 
ciation's  general  power  to  contract  ger  appears  why  a  slayer  killed  in- 
with  its  members  for  death  benefits,  it  sured,  a  recovery  of  the  full  amount 
has  authority  to  provide  for  forfeit-  of  insured's  poHcy  is  not  barred  by 
ure  in  case  of  suicide,  where  such  a  provision  limiting  recovery  in  case 
clause  was  authorized  by  a  by-law  his  death  was  the  result  of  a  viola- 
regular  ly  adopted :  Pold  v.  North  tion  of  the  law :  Empire  Life  Ins.  Co. 
American  Union,  261  111.  433,  104  N.  v.  Einstein,  12  Ga.  App.  380,  77  S.  E. 
E.  4.  209. 

^*  A    life    insurance    policy    which  i^  Baker  v.  Supreme  Lodge  K.  of 

contains  a  provision  limiting  recovery  P.,   103  Miss.  374,  60  So.  333,  Ann. 

in  case  of  suicide  while  sane  or  in-  Cas.  1915B,  547n. 

sane  within  one  year  from  the  date  20  ^  question  which  called  for  the 

thereof,  is  reasonable:  Silliman  v.  In-  practice  of  an  applicant  for  insurance 

ternational  Life  Ins.  Co.,  131   Tenn.  as  to  the  use  of  alcoholic  liquors,  was 

303,  174  S.  W.  1131,  L.  R.  A.  1915F,  held  to  inquire  as  to  his  custom  or 

707.     Suicide  of  insured  while  sane  habit;  and  an  answer  that  he  did  not 

defeats  a  recovery  on  the  policy :  Se-  drink  was  not  false  where  it  appeared 

curity  Life   Ins.   Co.    of   America  v.  that  he  had  been  seen  two  or  three 

Dillard,   117  Va.  401,  84  S.   E.  656,  times  to  take  a  drink  in  a  period  cov- 

Ann.    Cas.    1917D,    1187n.     Where   a  ering   several   years:    Columbia   Life 

policy  of  life  insurance  provided  that  Ins.  Co.  v.  Tousey,  152  Ky.  447,  153 

if  a  member  should  die  by  his  own  S.  W.  767.     It  was  held  that  under 

hand,  sane  or  insane,  certificate  should  the   express  provision   of   Rev.   Stat. 

be  void,  if  an  insured  voluntarily  and  1909,   §  6937,  a  misrepresentation  as 

intentionally     drank     carbolic     acid,  to  tlie  correct  and  temperate  habits 

when   he   knew   the   probable   conse-  of  insured  would  not  render  the  pol- 

quence  of  his  act,  the  certificate  was  icy  void  unless  the  matter  misrepre- 

forfeited,  but  not  if  taken  by  acci-  sentcd   actually    contributed    to    the 

dent  or  mistake :   Sovereign  Camp  of  death  of  insured :  Harms  v.  Fidelity 

Woodmen  of  the  World  v.  Valentine,  &c.  Co.,  172  Mo.  App.  241,  157  S.  W. 

173  Ky.  182,  190  S.  W.  712.  1046.     A  statement  by  insured  as  to 

^^  Travelers'    Protective    Assn.    v.  his  habits  with  reference  to  the  use 
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habits  is  a  material  misrepresentation  where  he  was  living  with  a 
woman  other  than  his  wife.*^ 

§  4376.  Health  and  freedom  from  disease." — A  misrepre- 
sentation in  the  appHcation  that  the  insured  was  then  in  good 
health  will  not  avoid  the  policy  unless  he  was  then  suffering  from 

of  intoxicants  must  be  constrtied  as  America,  192  111.  App.  73.  A  false  an- 

to  his  habits  at  the  time  of  his  appli-  swer  in  the  application  which  is  made 

cation,  not  before  or  after :  Order  of  a  part  of  the  policy  as  to  whether  the 

United     Commercial     Travelers     v.  insured  had,  so  far  as  she  knew,  ever 

Simpson  (Tex.  Civ.  App.),  177  S.  W.  had  any  serious  illness  and  fraudulent 

169.  answers  to  the  questions  of  the  medi- 

21  Elliott  V.  Frankfort  Marine  &c.  cal  examiner  concerning  whetiier  she 
Ins.  Co.,  172  Cal.  261,  156  Pac.  481,  ever  had  had  appendicitis  or  had  had 
L.  R,  A.  1916F,  1026n.  an  operation,  are  available  in  defense 

22  In  an  action  on  a  policy,  a  state-  in  an  action  on  the  policy  which  is  not 
ment  contained  in  the  application,  incontestable  at  the  time  of  the  death 
made  January  28,  1910,  that  insured  of  the  insured:  Kennedy  v.  Pruden- 
was  in  good  health  was  not  falsified  tial  Ins.  Co.,  177  111.  App.  50.  A  pre- 
by  proof  that  in  the  middle  of  April  disposition  to  hernia  or  a  weakening 
following  he  was  suffering  from  ne-  of  the  inguinal  ring  causing  the  her- 
phritis  and  died  because  of  it  in  De-  nia  to  subsequently  develop  was  not  a 
cember  following:  Columbia  Life  breach  of  a  warranty  that  insured 
Ins.  Co.  V.  Tousey,  152  Ky.  447,  153  S.  was  free  from  any  functional  or  or- 
W.  767 ;  Columbus  Mut.  Life  Ins.  Co.  ganic  disease,  mental  or  physical  dis- 
V.  Ford,  2  Ohio  App.  410,  34  Ohio  order,  defect,  etc.,  where  a  policy  in- 
Cir.  Ct.  479.  There  was  not  a  mate-  sured  against  a  hernia  requiring  a 
rial  false  representation  that  the  in-  surgical  operation:  Hilts  v.  United 
sured  had  not  had  dropsy,  when,  on  States  Casualty  Co.  (Mo.  App.).  159 
the  examination  she  described  to  the  S.  W.  771.  Under  Code  1907,  §  4572, 
insurer's  physician  her  symptoms  and  the  execution  by  insured  on  delivery 
treatment,  including  "tapping"  of  her  of  the  policy  of  a  certificate  stating 
limbs.  This  information  was  sufficient  that  he  was  in  good  health,  will  not 
to  indicate  to  a  physician  that  she  had  avoid  the  same  where,  though  he  was 
had  dropsy:  Weisguth  v.  Supreme  suffering  from  incipient  brain  tumor, 
Tribe  of  Ben  Hur,  272  111.  541,  112  N.  the  fact  was  not  known  and  the  cer- 
E.  350.  An  answer  in  the  negative  to  a  tificate  was  not  made  with  intent  to 
question  which  is  part  of  the  contract  deceive :  Massachusetts  Mut.  Life 
of  insurance  as  to  whether  the  appli-  Ins.  Co.  v.  Crenshaw,  195  Ala.  263, 
cant  had,  so  far  as  she  knew,  ever  70  So.  768.  Representation  by  insured 
had  any  serious  illness  was  made  with  in  his  application  that  he  had  had  no 
an  intention  to  deceive,  where  the  ap-  "serious  illness"  meant  more  than 
plicant  had  lefl  a  hospital  after  an  temporary  illness,  and  not  attended  or 
operation  for  appendicitis  only  ten  likely  to  be  attended  by  permanent 
days  before  the  application  was  made :  or  material  impairment  of  health : 
Kennedy  v.  Prudential  Ins.  Co.,  177  Schas  v.  Equitable  Life  Assur.  So- 
111.  App.  50.  Recovery  could  not  be  ciety,  170  N.  Car.  420,  87  S.  E.  222. 
had  against  life  insurance  company  If  insured  was  given  credit  for  the 
on  policy  providing  that  no  obliga-  first  premium  and  was  in  good  health 
tion  was  assumed  unless,  on  date  of  at  the  time,  so  as  to  operate  as  a 
issuance,  the  insured  was  alive  and  constructive  delivery  of  the  policy, 
in  sound  health,  where  insured  then  his  subsequent  illness  would  not  de- 
had  diabetes  of  a  year's  standing,  dy-  feat  a  recovery  on  the  policy:  Am- 
ing  a  month  and  a  half  thereaher:  arillo  Nat.  Life  Ins.  Co.  v.  Brown 
Holloway  v.  Metropolitan  Life  Ins.  (Tex.  Civ.  App.),  166  S.  W.  658. 
Co.,  90  Misc.  697,  154  N.  Y.  S.  194;  Answer,  "^o,"  to  a  question,  "Have 
Podlesak    v.     Royal     Neighbors     of  you  ever  been  an  inmate  of,  or  have 
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an  infirmity  which  contributed  to  his  death.^®  The  answer  "none" 
to  the  question,  "Have  you  had  insanity  *  ♦  ♦  or  any  other 
disorder  of  the  brain  or  nervous  system,"  was  held  not  falsified 
^y  evidence  showing  that  the  insured  had  complained  of  dizziness 
and  deafness  in  connection  with  a  perforated  eardrum.** 

§  4379.     Family  relationship.^' — Where  an  applicant  failed 
to  include  half-brothers  and  half-sisters  in  stating  the  number  of 


you  ever  attended  for  treatment,  an 
asylum,  hospital  or  sanitarium?  If 
yes,  when,  how  long  and  for  what?" 
construed  as  not  constituting  a  false 
representation,  since  the  question  em- 
braced three  questions,  and  the  an- 
swer was  correct  as  to  two  of  them: 
Van  Wormer  v.  Metropolitan  Life 
Ins.  Co.,  188  111.  App.  166.  A  policy 
reinstated  after  it  had  lapsed,  upon 
the  false  statement  of  the  insured 
that  he  was  suffering  from  no  disease 
and  had  consulted  no  physician  for  a 
year  previous,  held  unenforcible : 
Thorner  v.  John  Hancock  Mut.  Life 
Ins.  Co.,  164  App.  Div.  34,  149  N.  Y. 
S.  345;  New  York  Life  Ins.  Co.  v. 
Franklin,  118  Va.  418,  87  S.  E.  584, 
Ann.  Cas.  1915A,  741n.  A  temporary 
indisposition  at  the  time  of  applica- 
tion is  made  which  states  that  the  in- 
sured is  in  good  health,  will  not  avoid 
the  policy:  Mutual  Life  Ins.  Co.  v. 
Morgan,  39  Okla.  205.  135  Pac.  279; 
McEwen  v.  New  York  Life  Ins.  Co., 
23  Cal.  App.  694,  139  Pac.  242;  Van 
Wormer  v.  Metropolitan  Life  Ins.  Co., 
188  III.  App.  166;  Suravitz  v.  Pruden- 
tial Ins.  Co.,  244  Pa.  582.  91  Atl.  495, 
L.  R.  A.  1915A,  273n ;  Home  v.  John 
Hancock  Mut.  Life  Ins.  Co.,  53  Pa. 
Super.  Ct.  330.  The  questions  and 
answers  in  the  application  for  insur- 
ance must  be  construed  liberally  in 
favor  of  the  insured  in  determining 
the  question  of  falsity:  Great  East- 
ern Casualty  Co  v.  Smith  (Tex.  Civ. 
App.),  174  S.  W.  687.  It  was  held 
in  Kentucky  that  a  condition  in  a  life 
policy  tliat  it  shall  not  be  binding  un- 
less at  its  delivery  insured  was  in 
sound  health  applies  only  to  unsound- 
ness of  health  arising  after  the  appli- 
cation and  examination,  and  is  no  de- 
fense unless  the  disease  developed  be- 
tween the  application  and  the  time 
when  the  policy  was  delivered :  Mod- 
ern Woodmen  of  America  v.  Atkin- 


son, 153  Ky.  527,  155  S.  W.  1135. 
Where  insured  in  his  application  an- 
swered falsely  that  he  had  not  suf- 
fered from  renal  colic,  and  between 
the  application  and  the  delivery  of  the 
policy  he  suffered  a  severe  attack  of 
renal  colic,  his  failure  to  inform  the 
insurer  thereof  was  ground  for  void- 
ing the  policy:  Harris  v.  Security 
Mut.  Life  Ins.  Co.,  130  Tenn.  325, 
170  S.  W.  474,  L.  R.  A.  1915C,  153, 
Ann.  Cas.  1916B,  380n;  Westphall  v. 
Metropolitan  Life  Ins.  Co.,  27  Cal. 
App.  734,  151  Pac.  159. 

23  Porter  v.  General  Ace.  Fire  &c. 
Corp.,  30  Cal.  App.  198,  157  Pac.  825 ; 
Newton  V.  New  York  Life  Ins.  Co., 
95  Kans.  427,  148  Pac.  619;  Massachu- 
setts Bonding  &c.  Ins.  Co.  v.  Duncan, 
166  Ky.  515.  179  S.  W.  472;  Roedel  v. 
John  Hancock  Mut.  Life  Ins.  Co., 
176  Mo.  App.  584,  160  S.  W.  44 ;  Dodt 
V.  Prudential  Ins.  Co.,  186  Mo.  App. 
168,  171  S.  W.  655;  Bruck  v.  John 
Hancock  Mut.  Life  Ins.  Co.,  194  Mo. 
App.  529,  185  S.  W.  753;  American 
Nat.  Ins.  Co.  v.  Anderson  (Tex.  Civ. 
App.),  179  S.  W.  66. 

2*  Ideal  Electric  Co.  v.  Penn  Mu- 
tual Life  Ins.  Co.,  189  111.  App.  331; 
Hanmore  v.  Metropolitan  Life  Ins. 
Co.,  137  La.  137,  68  So.  385. 

2fi  Where,  as  part  of  family  history, 
application  called  for  a  number  of 
brothers,  an  answer  which  apparently 
included  the  applicant  as  one  of  the 
brothers  in  the  family,  held  not  to  in- 
validate the  policy:  Blackstone  v. 
Kansas  City  Life  Ins.  Co.,  107  Tex. 
102,  174  S.  W.  821.  When  the  proof 
failed  to  show  that  insured  knew  that 
the  insanity  was  hereditary,  and  that 
the  answers  were  wilfully  false,  fraud 
in  obtaining  life  insurance  was  not 
established  by  untrue  answers  in  the 
application  failing  to  disclose  that 
insured's  uncle  was  afflicted  with  he- 
reditary insanity :  South  Atlantic  Life 
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brothers  and  sisters  living  and  dead,  it  was  held  not  to  invalidate 
the  policy.^* 

§  4381.     Rejection  of  former  application.^^ 

§  4382.  Proof  of  death." — Proof  of  death  made  under  one 
policy  sufficed  for  another  policy  under  which  no  such  proof  was 
made  when  none  of  the  several  policies  issued  by  the  insurer  upon 
the  life  of  the  insured  required  separate  proof  of  death." 

Ins.  Co.  V.  Hurt,  115  Va.  398,  79  S.  E.  22,  83  S.  E.  5.    Though  his  applica- 

401.  tion   for   a   second  certificate  in  the 

2«Blackstone  v.   Kansas  City  Life  endowment  rank  of  the   Knights  of 

Ins.  Co.,  107  Tex.  102,  174  S.  W.  821.  Pjthias  had  been   rejected,   a  statc- 

2^  A  clause  of  a  printed  statement  ment  that  applicant  had  not  previously 

contained  in  an  insurance  application,  appHed    for   insurance   and  been  re- 

that  no  application  ever  made  by  the  jected,   not  being    false   in   view  of 

applicant  for  insurance  has  been  de-  Rev.   Laws   1910,   §§  3402,   3486,  did 

clined,    being    of    doubtful    meaning,  not  avoid  the  policy:   Shawnee  Life 

will  not  be  construed   to   include   a  Ins.  Co.  v.  Watkins  (Okla.),  156  Pac 

prior    rejection    for    life    insurance,  181. 

where  the  remaining  clause  of  such  **  Beneficiary's  statement  in  proofs 
statement,  and  other  statements  in  the  of  death  that  insured  had  committed 
appHcation,  relate  solely  to  accident,  suicide  did  not  estop  her  to  sue  on 
disease,  or  ilhiess  insurance:  Mays  v.  certificate  of  life  insurance  expressly 
New  Amsterdam  Casualty  Co.,  40  exempting  risk  of  suicide:  Michalck 
App.  D.  C.  249,  46  L.  R.  A.  (N.  S.)  v.  Modern  Brotherhood  of  America 
1108.  Though  insured  had  withdrawn  (Iowa),  161  N.  W.  125.  Proof  of 
a  prior  application  to  another  court  death  in  accordance  with  rules  of  the 
after  being  rejected  by  its  medical  association  is  sufficient  and  the  ofli- 
examiner,  the  answer,  "No,**  to  the  cers  may  not  require  additional 
question  whether  the  applicant  had  proofs:  Haskew  v.  Knights  of  Mod- 
applied  for  other  insurance  and  had  ern  Maccabees  (Okla.),  159  Pac  493. 
been  rejected,  constituted  a  misstate-  Where  an  accident  policy  required 
ment  under  Civ.  Code  Ga.  1910,  §§  proof  of  claims  on  blanks  furnished 
2479,  2480:  iEtna  Life  Ins.  Co.  v.  by  the  company,  insured's  failure  to 
Moore,  231  U.  S.  543,  58  L.  ed.  356,  furnish  an  employer's  affidavit,  as  re- 
34  Sup.  Ct  186;  Prudential  Ins.  Co.  quired  by  one  blank,  because  of  his 
V.  Moore,  231  U.  S.  560,  58  L.  ed.  367,  refusal  to  make  it,  does  not  defeat 
34  Sup.  Ct.  191.  A  false  representa-  recovery:  Constantino  v.  Massachu- 
tion  by  an  applicant  for  life  insurance  setts  Accident  Co.,  221  Mass.  464,  109 
that  he  had  never  been  examined  for  N.  E.  447. 

insurance    and    rejected    is   material,  29  Bohles  v.  Prudential  Ins.  Co.,  S4 

and  avoids  the  policy :  Hardy  v.  Phoe-  N.  J.  L.  315,  86  AtL  438. 
nix  Mutual  Life  Ins.  Co.,  167  N.  Car. 
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ACCIDENT  INSURANCE 

§  4385.  Definition  of  accident — Proximate  cause.* — Acci- 
dental means  are  those  which  produce  unforeseen,  unexpected  or 
unusual  effects.* 

§  4386.    Construction  of  policy — External  violent  or  acci- 

*  Death  resulting  from  an  accident,  not  from  disease :  International  Trav- 

or    unnaturally,    implies   an    external  elers'   Assn.   v.   Branum    (Tex.    Civ. 

and  violent  agency  as  its  cause:  Pix-  App.),   169  S.  W.  389.     Death  from 

ley     V.     Illinois    Commercial     Men's  ptomaine  poisoning  from  eating  mush- 

Assn.,   195  111.  App.   135;  Travelers'  rooms,  supposed  to  be  edible,  is  from 

Protective  Assn.  v.  Fawcett,  56  Ind.  accidental  means:  United  States  Cas- 

App.  Ill,  104  N.  E.  991 ;  Riley  v.  In-  ualty  Co.  v.  Griffis  (Ind.),  114  N.  E. 

terstate     Business     Men's     Accident  83.     Accident  insurer  held  liable  for 

Assn.  (Iowa),  152  N.  W.  617.    If  the  death  resulting   from  cut  in   lip  re- 

insured's   act  was   attended   with   an  ceived  while  shaving  or  being  shaved, 

unexpected  and  unusual  result,  which  the  cut  becoming  infected:   National 

was  not  natural  or  probable,  and  was  Life  &c.    Ins.   Co.   v.   Singleton,    193 

not  the  result  of  design,  the  injury  Ala.  84,  69  So.  80.    Death  from  pto- 

was  caused  by  accidental  means  with-  maine  poisoning  is  accidental :  John- 

in  the  meaning  of  policies  of  accident  son    v.    Fidelity   &c.    Co.,    184    Mich. 

insurance:  Robison  v.  United  States  406,  151  N.  W.  593,  L.  R,  A.  1916A, 

Health  &c  Ins.  Co.,  192  III  App.  475.  475n.     An  injury  caused  by  slipping 

It  has  been  held  in  Missouri  that  un-  and  falling  while  cranking  an  auto- 

der  a  policy  of  accident  insurance  not  mobile,  is  accidental :  Preferred  Acci- 

covering  injury,    fatal   or   otherwise,  dent  Ins.  Co.  v.  Patterson,  213  Fed. 

intentionally  inflicted  on   insured  by  595,  130  C.  C.  A.  175.    Where  insured 

another,   insurer   was   not  liable    for  brought  on  a  difficulty  with  a-  third 

death  of  insured  which  resulted  proxi-  person  who  insured  knew  to  be  armed 

mately  from  an  intentional  blow  from  and  the  third  person  killed  insured  in 

wooden    bar:    Strother    v.    Business  self-defense,    the   death    was   not  by 

Men's  Accident  Assn.,  193  Mo.  App.  accidental     means:   Prudential     Cas- 

718,  188  S.  W.  314.     Policy  insuring  ualty  Co.  v.  Curry,  10  Ala.  App.  642, 

against      bodily      injury      sustained  65  So.  852. 

through    accident    resulting    directly  ^  Price  v.  Occidental  Life  Ins.  Co., 

and   exclusively   of   other   causes   in  169  Cal.  800,  147  Pac.  1175;  Postler 

death  held  not  to  cover  death  result-  v.  Travelers*  Ins.  Co.,  173  CaL  1,  158 

ing  from  reopening  of  incision  to  re-  Pac    1022;    Newsome    v.    Travelers' 

move  the  appendix,  which  was  caused  Ins.  Co.,  143  Ga.  785,  85  S.  E.  1035 ; 

by  a  fit  of  coughing:  Stokely  v.  Fi-  Wright  v.  Order  of  United  Commer- 

delity  &c.  Co..  193  Ala.  90,  69  So.  64,  rial  Travelers,  188  Mo.  App.  457,  174 

L.    R.    A.    1915E,   955.     Death    from  S.  W.  833;  Stone  v.  Fidelity  &  Cas- 

apoplexy,  resulting  from  the  excite-  ualty  Co.   of   New  York,   133  Tenn. 

ment  caused  by  seeing  a  man  being  672,  182  S.  W.  252,  Ann.  Cas.  191 7 A, 

burned  to  death  in  an  accidental  fire,  86n.    See  also  Lewis  v.  Iowa  State 

held  death    by    accident    within    the  &c.  Assn.,  248  Fed.  602. 
terms  of  an  accident  certificate,  and 
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dental  injuries.* — Death  in  an  affray  with  a  burglar  is  acci- 

8  An  instruction  is  proper  that,  if  such  injury",  when  the  insured  dies 
insured  was  injured  by  violent  and  ac-  from  the  contributory  causes  of  cbok- 
ci dental  means  and  blood  poisoning  ing  on  food  and  a  pre-existing  abscess 
resulted  and  contributed  to  or  has-  in  the  oesophagus;  and  it  is  itmnate- 
tened  the  death  of  insured,  it  was  not  rial  whetlier  the  abscess  alone  was 
such  disease  or  bodily  infirmity  as  necessarily  fatal,  when  recovery  is 
would  prevent  recovery  under  an  ac-  sought  on  a  policy  providing  for 
cident  insurance  poHcy:  Rathjen  v.  pa3rTnent  in  case  of  death  from 
Woodmen  Accident  Assn.,  93  Nebr.  bodily  injury  effected  directly  and 
629,  141  N.  W.  815 ;  New  Amster-  independently  of  •  all  other  causes 
dam  Casualty  Co.  v.  Mays,  43  App.  through  external,  violent,  and  purely 
D.  C.  84.  See  also  Lewis  v.  Iowa  accidental  means:  Crandall  v.  Con- 
State  &c  Assn.,  248  Fed.  602.  It  has  tinental  Casualty  Co.,  179  111.  App. 
been  held  in  Kentucky  that  a  sun-  330;  Maryland  Casualty  Co.  v. 
stroke  received  while  at  work  in  the  Morrow,  213  Fed.  599,  130  C.  C. 
ordinary  course  of  employment  is  A.  179,  52  L.  R.  A.  (N.  S.)  1213. 
an  unexpected  event  not  according  to  Death  of  insured,  who  shot  an  officer 
the  usual  course  of  things  within  the  and  was  pursued  by  the  officer  for 
meaning  of  the  word  ''accident"  as  the  purpose  of  avenging  his  own  in- 
used  in  the  policy  insuring  against  jury  and  shot,  held  not  the  natural 
accidents :  Pack  v.  Prudential  Cas-  and  proximate  result  of  insured's  own 
ualty  Co.,  170  Ky.  47,  185  S.  W.  496,  vicious  conduct,  and  the  insurer  was 
L.  R.  A.  1916E,  952n ;  Gallagher  v.  therefore  liable :  Railway  Mail  Assn. 
Fidelity  &c.  Co..  163  App.  Div.  556, 148  v.  Moseley,  211  Fed.  1,  127  C  C.  A. 
N.  Y.  S.  1016.  Contra :  Elsey  v.  Fidelity  427 ;  Bohaker  v.  Travelers'  Ins.  Co., 
&c.  Co.  (Ind.  App.),  109  N.  E.  413;  215  Mass.  32,  102  N.  E.  342,  46  L  R. 
Semancik  v.  Continental  Casualty  A.  (N.  S.)  543n.  And  under  a  policy 
Co.,  56  Pa.  Super.  Ct  392.  But  where  covering  death  by  external,  violent, 
an  accident  policy  insures  against  "or"  ^  accidental  means,  it  was  held 
death  through  accidental  means,  which  that  insurer  was  liable  where  insured 
includes  death  resulting  from  sun-  was  killed  by  gun  by  another,  whether 
stroke  independently  of  other  causes,  the  fatal  injury  was  accidental  or  not: 
''sunstroke"  is  to  be  deemed  a  form  Oklahoma  Nat.  Life  Ins.  Co.  v.  Nor- 
of  personal  injury  rather  than  a  dis-  ton,  44  Okla.  783,  145  Pac.  1138,  L 
ease:  Bryant  v.  Continental  Casualty  R.  A.  1915E,  695n.  It  is  held  tliat 
Co.,  107  Tex.  582,  182  S.  W.  673.  But  there  can  be  no  recovery  under  a  pol- 
it  has  been  held  that  an  accident  pol-  icy  insuring  against  death  from  in- 
icy,  which  provides  for  payment  of  juries  effected  through  external,  vio- 
the  principal  sum  in  case  of  death  lent,  and  accidental  means  where  a 
from  sunstroke  due  to  external,  vio-  person,  in  using  nasal  douche,  snififed 
lent,  or  accidental  means,  does  not  more  violently  than  usual,  drawing 
cover  death  of  a  fireman  from  sun-  germs  into  the  middle  ear,  whence 
stroke  which  resulted  from  exposure  they  penetrated  into  the  brain,  caus- 
and  heat  while  in  performance  of  his  ing  spinal  meningitis :  Smith  v.  Trav- 
ordinary  duties:  Continental  Casualty  elers'  Ins.  Co.,  219  Mass.  147,  106  N. 
Co.  V.  Pittman,  145  Ga.  641,  89  S.  E.  E.  607,  L.  R.  A.  1915B,  872.  Death 
716.  In  Indiana  it  has  been  held  that  from  over-exertion  in  removing  a  tire 
an  accident  policy  does  not  provide  from  an  automobile  held  not  acci- 
f or  indemnity  for  sunstroke  not  suf-  dental :  Lidkleider  v.  Iowa  State  Trav- 
fered  through  accidental  means:  Elsey  eling  Men's  Assn.  (Iowa),  151  N.  W. 
V.  Fidelity  &c  Co.  (Ind.  App.),  109  479;  Rock  v.  Travelers'  Ins.  Co. 
N.  E.  413.  No  recovery  can  be  had  (Cal.),  156  Pac.  1029.  But  it  has 
under  a  policy  providing  for  pasmient  been  held  in  Illinois  that  an  injury 
if  the  insured  "should  receive  bodily  from  the  act  of  lifting  a  stove  which 
injury  which  was  effected  directly  and  was  claimed  to  have  caused  valvular 
independently  of  all  other  causes  trouble  of  the  heart,  subsequently  re- 
through  external,  violent,  and  purely  suiting  in  death,  was  an  accidental 
accidental  means  resulting  in  death  injury  within  the  terms  of  an  acci- 
of  insured  necessarily  and  solely  from  dent  policy :  Robinson  v.  United  States 
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dental  within  the  meaning  of  that  term  in  accident  insurance  pol- 
icies.* 

§  4387.  Risks  of  travel.' — An  accident  policy  was  held  not 
to  cover  the  death  of  one  killed  while  attempting  to  board  a  street 
car,  but  who  had  not  become  a  passenger.®  In  construing  another 
policy,  however,  it  was  held  that  a  train  run  on  schedule  time  car- 
rying passengers  and  freight  was  a  "passenger  train"  and  within 
the  provisions  of  the  policy.^ 


Health  &c.  Ins.  Co.,  192  111.  App.  475. 
The  word  "means"  qualified  by  the 
adjective  "accidental,"  in  an  accident 
insurance  policy,  is  to  be  considered 
in  a  liberal  and  popular,  rather  than 
a  strict  and  philosophical,  sense;  if 
the  effect  of  the  act  from  which  in- 
jury results  has  the  characteristics  of 
an  accident,  it  is  proper  to  so  char- 
acterize the  means  producing  it;  it 
follows  that  dilation  of  the  heart, 
caused  by  taking  a  cold  plunge  bath, 
is  properly  characterized  as  effected 
by  accidental  means,  especially  since 
insured  was  an  apparently  healthy 
and  vigorous  man  of  military  activi- 
ties, who  was  accustomed  to  such 
batlis,  and  had  never  previously  ex- 
perienced any  bad  effects  therefrom: 
New  Amsterdam  Casualty  Co.  y. 
Johnson,  1  Ohio  App.  22,  34  Ohio 
Cir.  Ct  76.  Contra:  New  Amster- 
dam Casualty  Co.  v.  Johnson,  91  Ohio 
St.  155,  110  N.  E.  475,  L.  R.  A.  1916B, 
1018n. 

*  Allen  v.  Travelers'  Protective 
Assn.,  163  Iowa  217,  143  N.  V^.  574, 
48  L.  R.  A.  (N.  S.)  600;  Interstate 
Business  Men's  Accident  Assn.  v. 
Ford,  161  Ky.  163,  170  S.  W.  525. 

5  Plaintiff,  holding  an  accident  pol- 
icy which  insured  her  against  a  Pott's 
fracture  while  a  passenger  in  a  pub- 
lic conveyance,  including  the  plat- 
form, steps,  or  running  board,  can 
recover  for  such  an  injury  received 
while  alighting  from  a  public  con- 
veyance: Gibson  v.  Casualty  Co.,  156 
App.  Div.  144,  140  N.  Y.  S.  1045.  An 
accident  policy  which  insured  against 
injuries  while  riding  as  a  passenger, 
held  not  to  cover  injury  to  a  switch- 
man while  riding  on  the  platform  of 
a  coach  in  the  discharge  of  his  du- 
ties:   Ward  V.  North  American  Ac- 


cident  Ins.   Co.,    182   111.   App.   317. 
Under  policy   insuring  against  acci- 
dent  while   "in   a   railway   car,"   in- 
surer held  not  liable  where  insured 
was   injured  by  being  thrown   from 
an    uninclosed    platform    of    railway 
car:    Schmohl  v.  Travelers'  Ins.  Co. 
(Mo.   App.),   177   S.   W.   1108;   Na- 
tional Life  Ins.  Co.  v.  Fleming,  127 
Md.   179,  96  Atl.  281.    But  under  a 
policy  insuring  against  accidental  loss 
of  life  while  riding  as  passenger  "in 
a  railway  passenger  car,"  insurer  held 
liable  for  death  caused  by  falling  or 
being  thrown   from  platform  of  pas- 
senger train  while  attempting  to.  pass 
between  two  cars :  Schmohl  v.  Travel- 
ers' Ins.  Co.  (Mo.  App.),  189  S.  W. 
597.    It  has  been  held  in  Oklahoma 
that   where   insured,   in   an    accident 
policy  which  provided  that  no  benefit 
should  be  paid  for  injuries  received 
while  in  a  caboose  used  for  passen- 
ger  service,    was   killed   while   on   a 
caboose  attached  to  a  stock  train,  he 
being  in  charge  of  cattle,  the  caboose 
on  which  he  was  riding  was  not  "used 
for  passenger  service" :  Standard  Ac- 
cident Ins.  Co.  V.  Hite,  37  Okla.  305. 
132  Pac  333,  46  L.   R.  A.    (N.  S.) 
986. 

®  Mitchell  V,  German  Commercial 
Accident  Co.,  179  Mo.  App.  1,  161  S. 
W.  362.  But  under  the  provisions  of 
accident  insurance  policy,  insured, 
who  while  attempting  to  board  a  sub- 
way express  train  fell  partly  on  plat- 
form and  with  his  feet  hanging  be- 
tween car  and  track,  held  a  passenger 
"in  or  on"  a  conveyance  entitled  to 
indemnity  for  injury:  Rosen f eld  v. 
Travelers'  Ins.  Co.,  96  Misc.  672,  161 
N.  Y.  S.  12. 

"^  Nadler  v,  Illinois  Commercial 
Men's  Assn.,  188  111.  App.  459. 
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§  4388.     Inhaling  gas — ^Poison.' 

§  4389.  Occupation  or  employment.® — Where  one  was  in- 
sured as  a  financial  reporter  and  was  injured  while  testing,  in  the 
air,  an  aeroplane  which  he  had  built,  he  was  not  engaged  in 
"recreation"  within  a  provision  of  the  policy  as  to  change  of  oc- 
cupation and  engaging  in  recreation/® 

§  4390.     External  signs." 

^  Death  of  insured  which  resulted  cupation  when  he  was  injured  in  an 
from  coming  in  contact  with  poison  action  for  an  injury:  McCarthy  v. 
ivy  while  in  the  woods  held  within  the  Pacific  Mut.  Life  Ins.  Co.,  178  III. 
terms  of  an  accident  policy :  Railway  App.  502.  An  accident  policy  held  to 
Mail  Assn.  v.  Dent,  213  Fed.  981,  130  cover  a  fatal  injury  while  engaged  in 
C.  C.  A.  387,  L.  R.  A.  191 5 A,  314.  a  more  hazardous  occupation :  Green 
Recovery  may  be  had,  whether  the  v.  National  Casualty  Co.,  87  Wash, 
escape  of  the  gas  was  caused  by  in-  237,  151  Pac.  509.  Where  the  fore- 
sured's  own  accident  or  that  of  an-  man  of  a  bridge  construction  crew 
other  where  the  insured  was  suffo-  dived  occasionally,  it  was  held  not  to 
cated  in  a  room  in  a  hotel  by  gas:  be  a  change  of  occupation,  within  an 
Travelers'  Ins.  Co.  v.  Allen,  237  Fed.  accident  insurance  policy:  Southern 
78,  150  C.  C.  A.  280.  Held  that  death  Ins.  Co.  v.  Anderson,  130  Tenn.  482, 
from  poison  may  result  from  exter-  172  S.  W.  318.  A  claim  in  an  insur- 
nal,  violent,  and  accidental  means  ance  policy  is  valid  which  provides 
within  the  terms  of  an  accident  in-  that  in  case  insured  shall  change  his 
suram:e  policy :  Riley  v.  Interstate  occupation  the  "latest"  manual  of  the 
Business  Men's  Accident  Assn.  company  shall  be  referred  to,  to  de- 
(lowa),  152  N.  W.  617.  Under  an  termine  whether  the  newly  adopted 
accident  policy  excepting  liability  for  occupation  is  more  hazardous  and 
death  from  voluntary  or  involuntary  what  amount  of  indemnity  is  the 
taking  of  poison,  the  insurer  is  not  basis  of  liability:  McCarthy  v.  Pa- 
liable  for  death  from  strychnine,  con-  cific  Mut  Life  Ins.  Co.,  178  IlL  App. 
tained  in  medicine  given  insured  by  502.  It  was  held  in  a  New  York  case 
a  doctor :  Riley  v.  Interstate  Busi-  that  a  warranty  in  a  life  policy  that 
ness  Men's  Accident  Assn.  (Iowa),  insured  would  not  "engage"  in  any  of 
152  N.  W.  617.  Where  it  was  the  extrahazardous  "occupations"  or 
stipulated  in  an  action  on  an  ac-  employments  named,  including  that 
cident  policy  that  insured's  death  of  retailing  .intoxicating  liquors,  was 
was  due  to  "an  overdose  of  mor-  violated  by  owning  an  interest  in  a 
phine,"  held  that  such  stipulation  pre-  retail  liquor  business,  though  insured 
eluded  plaintiff  from  recovering,  as  did  not  physically  participate  in  the 
it  appeared  that  the  application  for  business :  Rauber  v.  Mutual  Life  Ins. 
such  insurance,  signed  by  plaintiff,  Co.,  156  App.  Div.  446,  141  N.  Y.  S. 
expressly    excepted,    as    grounds    of  997. 

liability    of     defendant     thereunder,  ^^^Ridgely  v.  JEtnz  Life  Ins.  Co^ 

such   injuries   as   insured   might   re-  160  App.  Div.  719,  145  N.  Y.  S.  1075. 

ceive  "while  under  the  influence  of  **  The  word   "wound'*  as  used  in 

*    ♦    *    narcotics,  or  in  consequence  an  accident  policy  insured  against  in- 

thereof":   Pixley  v.  Illinois  Commer-  juries  by  accident  leaving  marks  of 

cial  Men's  Assn.,  195  111.  App.  135.  a  "wound"  is  to  be  given  its  legal 

^The  words  "injured  in  an  occupa-  definition  as  any  lesion  of  the  body, 

tion,"  used  in  a  clause  changing  the  rather  than  its  meaning  in  surgeo'J 

indemnity  if  the  assured  changes  his  the  legal  definition  including  bruises, 

occupation,    are    construed    to    mean  contusions,      fractures,     dislocations, 

"while  engaged  in  an  occupation"  in  and  the  like:    Robinson  v.  Masonic 

the  sense  that  it  was  his  regular  oc-  Protective  Assn.,  87  Vt.  138,  88  Atl. 
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§  4391.  Excepted  risks — Effect  of  negligence." — Where 
an  accident  policy  excepted  injuries  received  while  riding  a  mo- 
torcycle, it  is  a  good  defense  that  the  injuries  we're  so  received." 

§  4392.  Voluntary  exposure  to  unnecessary  danger.** — 
By  going  onto  the  platform  of  a  moving  train  preparatory  to 
getting  off  at  the  station,  a  passenger  did  not  as  a  matter  of  law 


531,  47  L.  R.  A.  (N.  S.)  924n.  The 
"visible  mark  upon  the  body"  re- 
quired by  a  casualty  insurance  policy 
need  not  be  a  bruise,  contusion,  lacer- 
ation, or  broken  limb,  but  may  be  any 
visible  evidence  of  internal  injury  or 
any  physical  effect  observable  from 
an  outward  indication  which  reveals 
an  injured  condition  of  the  internal 
organs:  Royal  Casualty  Co.  v.  Nel- 
son (Tex.  Civ.  App.),  153  S.  W.  674. 
Where  a  locomotive  engineer  sus- 
tained only  slight  external  injuries, 
but  became  mentally  deranged  and 
unfit  for  duty  for  nearly  two  years, 
he  could  recover  for  a  "visible  in- 
jury": Peterson  v.  Locomotive  Engi- 
neers' Mut.  Life  &c,  Ins.  Assn.,  123 
Mirni.  505,  144  N.  W.  160,  49  L.  R. 
A.  (N.  S.)  1022n,  Ann.  Cas.  1915A, 
536n.  A  felon  on  insured's  finger 
which  was  the  direct  and  natural  con- 
sequence of  an  accidental  bruise  is 
within  the  meaning  of  an  accident  in- 
surance policy  which  insures  against 
accidental  injuries  from  external 
causes,  leaving  "external  and  visible 
marks*'  of  a  wound:  Robinson  v. 
Masonic  Protective  Assn.,  87  Vt  138, 
88  Atl.  531.  But  the  provision  is  rea- 
sonable and  where  the  policy  so  pro- 
vides, recovery  can  not  be  had  on  an 
accident  policy,  unless  there  were  ex- 
ternal or  visible  evidence  of  acci- 
dent or  marks  on  decedent's  body: 
Goodes  v.  Order  of  United  Commer- 
cial Travelers,  174  Mo.  App.  330,  156 
S.  W.  995.  Where  blood  issued  from 
insured's  ear  and  nostril  after  his 
death  it  was  held  to  be  a  "visible 
sign"  of  external  injury,  under  an 
accident  policy:  Goodes  v.  Order  of 
United  Commercial  Travelers,  174 
Mo.  App.  330,  156  S.  W.  995. 

*2  Provisions  contained  in  accident 
insurance  policies,  excepting  certain 
classes  and  kinds  of  injuries  and 
causes  of  death,  are  valid  and  bind- 


ing:  Scales  V.  National  Life  &c.  Ins. 
Co.  (Mo.  App.),  186  S.  W.  948. 

1^  International  Travelers*  Assn.  v. 
Peterson  (Tex.  Civ.  App.),  183  S. 
W.  1196.  An  accident  policy  which 
excepted  injuries  incurred  while  on  a 
railway  grade  or  roadbed  did  not  ex- 
cept injuries  where  insured  was  nec- 
essarily on  a  railway  roadbed  in  at- 
tempting to  enter  a  train :  Travelers' 
Ins.  Co.  V.  Harris  (Tex.  Civ.  App.), 
178  S.  W.  816. 

^*As  used  in  an  accident  insurance 
policy  which  provides  that  it  shall 
not  cover  accidents  from  voluntary 
exposure  to  unnecessary  danger,  the 
word  "voluntary"  means  intentional 
and  implies  a  conscious  knowledge  of 
danger :  Empire  Life  Ins.  Co.  v.  Al- 
len, 141  Ga.  413,  81  S.  E.  120.  It  is 
essential  that  there  should  be  a  con- 
scious knowledge  of  danger  and  an 
intentional  or  wilful  exposure  to  it 
and  that  the  danger  be  unnecessary 
to  give  rise  to  an  exemption  from  a 
liability  under  an  accident  insurance 
policy,  providing  that  it  shall  not 
cover  accidents  resulting  from  volun- 
tary exposure  to  unnecessary  danger : 
Empire  Life  Ins.  Co.  v.  Allen,  141 
Ga.  413,  81  S.  E.  120 ;  Travelers'  Ins. 
Co.  V.  Harris  (Tex.  Civ.  App.),  178 
S.  W.  816.  But  it  is  held  that  the 
word  "obvious,"  as  used  in  an  acci- 
dent policy  excepting  injuries  result- 
ing from  obvious  dangers,  bears  its 
common  meaning,  to  wit,  easily  dis- 
covered, readily  perceived,  plain,  evi- 
dent, and  apparent,  and  applies  where 
insured  attempted  to  cross  a  track 
immediately  in  front  of  a  rapidly  ap- 
proaching train,  though  he  was  not 
conscious  of  his  danger:  Combs  v. 
Colonial  Casualty  Co.,  73  W.  Va.  473, 
80  S.  E.  779,  50  L.  R.  A.  (N.  S.) 
1218n.  It  is  held  that  the  word  "ob- 
vious," as  used  in  an  accident  policy, 
does  not  mean  "unnecessary."    "Un- 
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expose  himself  to  obvious  risk  of  injury  within  an  accident 
policy. 


IS 


§  4394.     Bodily  infirmity  or  disease. 

§  4395.     Injuries  intentionally  inflicted*by  others. 


IT 


necessary"  means  not  required  by  the  words  "sane  or  insane"  covering  the 
circumstances  of  the  case,  while  "ob-  *  whole  field  of  mental  condition,  in- 
vious"  means  easily  discovered,  seen,  eluding  intoxication :  Gaynor  v.  Trav- 
or  understood,  plain,  manifest,  pal-  elers'  Ins.  Co.,  12  Ga.  App.  601,  77 
pable:  Hickman  v.  Ohio  State  Life  S.  E.  1072.  Death  by  homicide  was 
Ins.  Co.,  92  Ohio  St.  87,  110  N.  E.  not  included  in  an  accident  insurance 
542.  An  instruction  that,  if  insured  policy,  excluding  recovery  for  death 
acted  merely  in  self-defense,  plaintiff  from  injury  "intentionally  inflicted" 
might  recover  the  whole  of  the  acci-  or  resulting  from  any  act  which,  if 
dent  policy,  was  held  not  to  be  er-  done  by  assured  while  in  possession 
roneous,  though  the  policy  excepted  of  all  mental  faculties,  would  be 
injury  "from  voluntary  exposure  to  deemed  intentional  or  self-inflicted: 
unnecessary  danger":  Empire  Life  Andrews  v.  United  States  Casualty- 
Ins.  Co.  V.  Johnson,  142  Ga.  330.  82  Co.,  154  Wis.  82,  142  N.  W.  487.  The 
S.  £.  893,  Ann.  Cas.  1916B,  267n.  intention  of  the  third  person  is  alone 
That  the  injury  resulted  while  and  controlling  where  the  issue  is  whether 
I  ocause  insured  was  exposing  himself  an  injury  to  insured  in  an  accident 
to  an  obvious  risk  was  held  to  con-  policy  was  intentionally  inflicted  by 
stitute  a  good  defense  to  an  action  a  third  person:  Travelers'  Protective 
on  an  accident  policy  which  exempted  Assn.  v.  Fawcett,  56  Ind.  App.  Ill, 
insurer  from  liability  for  injury  from  104  N.  E.  991 ;  Continental  Casualty 
exposure  to  such  risks:  Hickman  v.  Co.  v.  Cunningham,  188  Ala.  159,  66 
Ohio  State  Life  Ins.  Co..  92  Ohio  SL  So.  41,  L.  R.  A.  1915A,  538.  And 
87,  110  N.  E.  542.  where  insured,  in  an  accident  policy 

^^  Gillis  V.   Duluth  Casualty  Assn.,  limiting  lia()ility  where  the  injury  re- 

133  Minn.  238,  158  N.  W.  252.  suited  from  the  intentional  act  of  a 

*®  It  is  held  that  a  recovery  is  not  third  person,  was  shot  by  one  who 
necessarily  precluded  on  an  accident  was  fleeing  from  arrest,  his  act  in 
policy  by  the  fact  that  the  insured's  shooting  insured,  a  police  officer,  was 
death  may  have  been  merely  acceler-  an  intentional  act  to  kill  insured: 
ated  by  a  fall,  and  that  a  chronic  Continental  Casualty  Co.  v.  Cunning- 
malady  contributed  to  his  death:  ham,  188  Ala.  159,  66  So.  41,  L  R. 
Hall  V.  General  Accident  Assur.  Cor-  A.  1915A,  538;  Union  Accident  Co. 
poration,  16  Ga,  App.  66,  85  S.  E.  v.  Willis  (Okla.),  145  Pac  812.  But 
600.  it  is  held  that  where  an  injury  oc- 

1^  Where  the  injury  is  inflicted  by  curs  without  the  agency  of  the  in- 
another  and  is  not  the  result  of  mis-  sured,  it  is  accidental  within  the 
conduct  or  participation  by  the  in-  meaning  of  an  accident  insurance  pol- 
sured,  and  is  unforeseen  by  him,  a  icy,  though  it  is  brought  about  de- 
recovery  may  be  had  on  a  policy  signedly  by  another  person :  Maloney 
which  provides  for  indemnity  against  v.  Maryland  Casualty  Co.,  113  Ark. 
loss  effected  through  any  accidental  174,  167  S.  W.  845.  And.  though  an 
means :  Gaynor  v.  Travelers'  Ins.  Co.,  accident  policy  excepts  the  insurer 
12  Ga.  App.  601,  77  S.  E.  1072.  Un-  from  liability  from  injuries  intention- 
dcr  an  accident  insurance  policy  ally  inflicted  upon  the  insured  by  any 
which  provided  that  no  recovery  other  person,  it  is  liable  for  injuries 
should  be  had  for  an  injury  "in ten-  inflicted  by  another  who  mistook  the 
tionally  inflicted  upon  the  insured  by  insured  for  his  enemy:  Newsorae  v. 
any  other  person,  sane  or  insane,"  Travelers'  Ins.  Co.,  143  Ga.  785,  &) 
there  can  be  no  recovery  for  an  in-  S.  E.  1035. 
jury  by   an   intoxicated   person;   the 
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§  4396.     Injuries  received  while  engaged  in  violation  of 
law." 

§  4397.     Injuries  received  while  intoxicated/* 

§  4398.    General  provisions— Amount  of  recovery — Dis- 
ability.^**—"Total  disability,"  within  an  accident  policy,  does 

1*  That  a  person  insured  against  buildings  or  in  the  unroofing  or  tear- 
accident^  injury  received  an  injury  ing  down  of  old  buildings  under  a 
while  engaged  in  an  unlawful  act  liability  insurance  policy  exempting 
does  not  necessarily  preclude  recov-  the  insurer  from  liability  for  injuries 
ery:  Kneedler  v.  Bankers'  Accident  if  the  insured  was  violating  a  city 
Assn.,  188  111.  App.  293.  A  clause  in  ordinance:  W.  N.  Kratzer  &  Co.  v. 
an  accident  insurance  policy,  limiting  Pennsylvania  Casualty  Co.,  2J8  Pa. 
liability  m  case  of  injury  or  death  515,  86  Atl.  303. 
"*  *  *  while  violating  law,"  was  i»The  words  "intemperate  habit," 
held  not  to  limit  liability,  where  the  in  an  accident  policy,  merely  mean 
insured  was  killed  in  a  collision  be-  the  use  of  intoxicants  to  excess,  that 
tween  a  motorcycle,  which  he  was  is,  with  considerable  frequency  and 
riding,  and  another  motorcycle,  to  an  apparent  degree,  and  it  was 
though  he  had  not  procured  a  regis-  erroneous  to  instruct  that  the  word 
tration  certificate  or  license  number  "habit"  implied  regularity:  Andrews 
as  required  by  law:  Fischer  v.  Mid-  v.  United  States  Casualty  Co.,  154 
land  Casualty  Co.,  189  111.  App.  486.  Wis.  82,  142  N.  W.  487. 
Where  it  was  shown  in  an  action  for  ao  insurer  held  liable  if  insured  was 
accident  insurance  that  plaintiff  was  disabled  from  transacting  any  kind 
engaged  in  cockfighting  at  the  time  of  business  pertaining  to  his  occupa- 
of  the  injury,  it  was  held  that  even  tion  under  an  accident  policy  insur- 
if  the  act  was  unlawful  the  stipula-  ing  against  disability,  preventing  per- 
tion  did  not  so  connect  the  injury  formance  of  every  duty  pertaining  to 
with  the  act  of  cockfighting  as  to  any  business  or  occupation :  National 
show  that  the  unlawful  act  was  the  Life  &c  Ins.  Co.  v.  O'Brien,  155  Ky. 
agency  which  brought  about  the  in-  498,  159  S.  W.  1134.  A  total  disabil- 
jury:  Kneedler  v.  Bankers*  Accident  ity  that  prevents  the  assured  from 
Assn.,  188  111.  App.  293.  It  has  been  performing  any  and  every  kind  of 
held  that  the  insured  in  an  accident  duty  pertaining  to  his  occupation 
policy  could  not  recover  for  an  injury  means  only  such  disability  as  pre- 
resulting  from  a  voluntary  fight  with  vents  the  performance  of  any  sub- 
another:  Hutton  v.  States  Accident  stantial  part  of  his  duties:  Hefner 
Ins.  Co.,  267  111.  267,  108  N.  E.  296^  v.  Fidelity  &c.  Co.  (Tex.  Civ.  App.), 
L.  R.  A.  1915E,  127n,  Ann.  Cas.  160  S.  W.  330.  And  one  was  totally 
1916C,  577n.  But  breaking  of  ^  the  disabled  within  the  provisions  of  a 
leg  of  insured  while  engaged  in  a  health  insurance  policy  where  he  was 
fight  begun  by  himself  is  caused  by  unable  to  attend  to  his  business  as 
^'accidental  means,"  within  the  terms  publisher,  though  he  was  able  to  go 
of  an  accident  policy  insuring  against  to  his  office  a  few  times  to  give  in- 
injuries  "effected  exclusively  by  ex-  structions  to  his  foreman:  Great 
temal,  violent  and  accidental  means,"  Eastern  Casualty  Co.  v.  Robins,  111 
where  the  injury  is  unusual  and  was  Ark.  607,  164  S.  W.  750;  Davis  v. 
an  unexpected  result  of  the  fight:  Midland  Casualty  Co.,  190  III.  App. 
Hutton  V.  States  Accident  Ins.  Co.,  33S.  Insured  could  recover  if  he  be- 
186  IlL  App.  499.  Insurer  held  liable,  came  totally  and  permanently  dis- 
though  the  assured  was  erecting  a  abled  from  following  any  business  by 
fire  escape  without  erecting  a  cover-  which  he  might  reasonably  earn  a 
ing  to  protect  the  street,  and  though  livelihood,  under  a  policy  entitling 
a  city  ordinance  required  such  a  cov-  him  to  recover  if  he  becomes  totally 
ering    in    the    construction    of    new  and  permanently  disabled  from  per« 
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not  mean  absolute  physical  inability  to  transact  any  kind  of  busi- 
ness connected  with  his  occupation,  and  it  exists  though  he  may 
be  able  to  perform  a  few  occasional  or  trivial  acts,  if  he  is  unable 
to  do  any  substantial  portion  of  his  work.*^ 

§  4399.  Sick  benefits." — ^Though  insured  went  out  for  a 
short  time  daily  on  his  physician's  advice  while  being  treated  in 
a  sanitarium  for  tuberculosis,  he  was  "continuously  confined 
within  the  house"  within  the  provisions  of  a  health  in3urance 
policy." 

forming  any  kind   of  manual   labor  within  the  house,  and  it  was  shown 

upon  which  he  depends  for  a  livcli-  that   he   was    "wholly   and   continu- 

hood:    Indiana  Life  Endowment  G>.  ously  disabled,  sufiFering  from  walk- 

V.  Reed,  54  Ind.  App.  450,  103  N.  E.  ing  tjrphoid   fever"  during  a  period 

n.   The  loss  of  one  eye  by  accident  for    which    indemnity    was    asked: 

is    held    not    to    be    total    disability  Bruzas  v.  Peerless  Casualty  G).,  HI 

within   an   accident  policy  providing  Maine  308,  89  AtL   199.    Where  the 

that  total  disability  shall  be  such  as  policy    required    that    insured   must 

renders  insured  unable  to   work  or  have  been  regularly  visited  by  a  qual- 

eam     money,     where    the    evidence  ified  physician  once  every  seven  days, 

showed  that  insured  was  not  wholly  there  could  be  no  recovery  for  a  pe- 

unable  to  earn  money:    Whitton  v.  riod  during  which  no  physician  was 

American  Nat.  Ins.  Co.,  17  Ga.  App.  employed:    Bruzas  v.  Peerless  Cas- 

525,  87  S.  E.  827.  ualty  Co.,  Ill  Maine  308,  89  AtL  199. 

21  Davis  V.  Midland  Casualty  Co.,        ^^  Great   Eastern    Casualty   Co.  v. 

190  111.  App.  338;   Continental  Cas-  Robins,  HI  Ark.  607,  164  S.  W.  750; 

ualty  Co.  V.  Wynne,  36  Okla.  325,  129  American  Assurance  Co.  v.  Dickson, 

Pac.  16;  Cbmmonwealth  Bonding  &c.  34  Ohio  Cir.  Ct  313.  But  taking  trips 

Ins.  Co.  V.  Bryant  (Tex.  Civ.  App.),  to  another  state   for  medical  treat- 

185  S.  W.  979.  ment,  going  on  Thursday  and  retum- 

*2  Where  the  premium  is  based  ing  on  Saturday,  is  not  confinement 
upon  the  unlikelihood  of  such  con-  within  the  house:  Hakspacher  v. 
finement,  a  stipulation  in  a  policy  of  .^tna  Beneficial  Assn.,  55  Pa.  Super, 
accident  and  health  insurance  that  Ct.  410.  Where  insured  made  several 
there  can  be  no  recovery  except  dur-  changes  of  residence  during  his  sick- 
ing continuous  confinement  within  the  ness,  it  was  held  that  the  insurer  was 
house  is  reasonable  and  valid :  not  liable  on  a  policy  predicating  re- 
Rocci  V.  Massachusetts  Accident  Co.,  covery  upon  continuous  confinement 
222  Mass.  336,  110  N.  E.  972.  Proof  of  the  insured  within  the  house: 
is  insufficient  where  a  sick  benefit  pol-  Rocci  v.  Massachusetts  Accident  Co., 
icy  required  that  insured  must  be  nee-  222  Mass.  336,  110  N.  E.  972. 
essarily    and    continuously    confined 
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employers'  liability,  casualty,  guaranty  and  title 

insurance 


§4405.  Employers*  liability  insurance — In  general.* — It 
IS  held  that  an  injured  employe  of  the  insured  or  any  other  third 
party  can  not  maintain  an  action  on  an  indemnity  insurance  con- 
tract, since  there  is  no  privity  of  contract* 

§  4406.  Legal  liability  —  Costs.'  —  Where  the  insurer 
agfreed  to  defend  action  against  the  insured  at  its  own  cost,  and, 
pending  an  action,  notified  the  insured  that  it  might  withdraw 


1  Statements  by  an  insured  under 
an  automobile  indemnity  policy  to  the 
person  injured  that  he  was  insured 
and  would  try  to  get  a  settlement, 
and  that  a  lawyer  coming  to  see  the 
claimant  represented  the  insurance 
company  and  not  the  insured,  al- 
though he  might  call  himself  the  in- 
sured, did  not  constitute  an  "inter- 
ference with  negotiations  for  com- 
promise," prohibited  by  the  policy: 
Hopkins  v.  American  Fidelity  Co.,  91 
Wash.  680,  158  Pac.  535.  Where  a 
policy  insured  a  physician  against  lia- 
bility for  mistake  of  assistant  "while 
acting  under  assured's  instructions" 
it  was  held  not  to  cover  case  treated 
by  assistant  without  instructions 
other  than  previous  general  instruc- 
tions :  Seay  v.  Georgia  Life  Ins.  Co., 
132  Tenn.  673,  179  S.  W.  312,  Ann. 
Cas.  1916E;  1157n. 

*  Goodman  v.  Georgia  Life  Ins. 
Co.,  189  Ala.  130,  66  So.  649 ;  United 
States  Fidelity  &c.  Co.  v.  Maryland 
Casualty  Co.,  182  111.  App.  438; 
Pfeiler  v.  Penn  Allen  Portland  Ce- 
ment Co.,  240  Pa.  468,  87  Atl.  623. 

»  Policy  of  automobile  accident  in- 
surance which  provided  that  insured 
migrbt  not  incur  expenses  or  settle 
claim  "except  at  his  own  cost,"  did 
not  forbid  payment  by  insured  to  de- 
cedent's administratrix,  pending  suit, 
of  $3,750  which  sum  she  offered  to 
accept  in  settlement  of  damages  in 
excess  of  $5,000,  where  it  appeared 


that  payment  would  not  increase  in- 
surer's liability  or  enhance  difficulties 
in  defending:  McAleenan  v.  Massa- 
chusetts Bonding  &c.  Co.,  173  App. 
Div.  100,  159  N.  Y.  S.  401.  A  policy 
providing  for  indemnity  to  a  sewer 
contractor  against  loss  from  liability 
imposed  by  law  for  damages  on  ac- 
count of  bodily  injuries  covers  a  lia- 
bility for  damages  for  personal  in- 
juries sustained  by  a  pedestrian  fall- 
ing into  an  unguarded  sewer  trench : 
Kibler  v.  Maryland  Casualty  Co.,  74 
Wash.  159,  132  Pac.  878.  A  surety 
company  whose  undertaking  related 
to  claims  by  "others"  held  not  liable 
to  plaintiff,  a  marshal,  on  its  indem- 
nity bond  because  of  the  recovery  by 
the  defendant  in  execution  against 
the  marshal  in  an  action  for  the 
wrongful  levy  and  execution  upon 
exempt  property:  McNamee  v.  Na- 
tional Surety  Co.,  156  N.  Y.  S.  75a 
Where  the  insurer,  issuing  an  indem- 
nity policy  and  stipulating  that  it 
would  defend  actions  against  in- 
sured, who  should  not  interfere 
therewith  it  was  held  liable  for  the 
amount  of  a  judgment  against  in- 
sured, paid  pending  an  appeal  by  in- 
surer without  executing  a  stay  bond : 
E.  M.  Upton  Cold  Storage  Co.  v. 
Pacific  Coast  Casualty  Co.,  162  App. 
Div.  842,  147  N.  Y.  S.  765.  Where 
the  insurer,  issuing  an  indemnity  pol- 
icy against  loss  from  operation  of 
machinery,  received  notice  of  actions 
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from  the  defense,  and  the  insured  thereupon  employed  an  attor- 
ney, who  assisted  in  defending  the  action,  the  insurer  was  liable 
for  the  attorney's  fees  incurred.* 

§  4407.    Injtuies  while  engaged  in  designated  business.' 

against  insured  on  claims,  but  did  not  liability,  and  not  merely  against  pay- 
defend,  and  insured  was  obliged  to  ment :  Maryland  Casualty  Co.  v.  Pep- 
pay  judgments,  insurer  was  liable  pard  (Okla.),  157  Pac.  106.  It  has 
therefor:  £.  M.  Upton  Cold  Storage  been  held  that  damages  imposed  oa 
Co.  V.  Pacific  Coast  Casualty  Co.,  162  affirmance  of  an  appeal  and  interest 
App.  Div.  842,  147  N.  Y.  S.  765;  are  not  expenses  of  litigation  within 
Interstate  Casualty  Co.  v.  Wallins  an  employer's  liability  polipy :  Little 
Creek  Coal  Co.,  164  Ky.  778,  176  S.  Cahaba  Coal  Co.  v.  ittna  Life  Ins. 
W.  217,  L.  R.  A.  1915F.  958.  It  is  Co.,  192  Ala.  42,  68  So.  317,  Ann. 
held  that  where  an  indemnity  insur-  Cas.  1917D,  863n. 
ance  company  refused  to  agree  to  a  *John  B.  Stevens  &  Co.  v.  Frank- 
settlement  whidi  insured  could  have  fort  Marine  &c  Ins.  Co.,  207  Fed. 
procured,  and  a  judgment  for  a  757,  125  C.  C.  A.  295,  47  L.  R.  A  (N. 
larger  amount  was  obtained  against  S.)  1214n;  Anderson  &c.  Co.  v. 
insured,  that  this  did  not  render  the  Maryland  Casualty  Co.,  123  Md.  67, 
insurer  liable  for  that  part  of  such  90  Atl.  780;  Dunham  v.  Philadelphia 
judgment  above  the  amount  of  the  Casualty  Co.,  179  Mo.  App.  558,  162 
insurer's  liability  as  fixed  by  the  pol-  S.  W.  728;  Murch  Bros.  Const  Co. 
icy  and  in  excess  of  the  settlement  y.  Fidelity  &c.  Co.,  190  Mo.  App.  490. 
which  it  refused  to  accept:  C.  176  S.  W.  399;  Rogers  v.  Western 
Schmidt  &c  Brewing  Co.  v.  Travel-  Indemnity  Co.  (Mo.  App.),  173  S.  W. 
ers'  Ins.  Co.,  244  Pa.  286,  90  AtL  653,  1087 ;  Sachs  v.  Maryland  Casualty 
52  L.  R.  A.  (N.  S.)  126n;  Bowron  Co.,  170  App.  Div.  494,  156  N.  Y.  S. 
V.  Georgia  Casualty  Co.,  223  Fed.  673 ;  419;  Harbor  &c  Savings  Assn.  v. 
Wisconsin  Zinc  Co.  v.  Fidelity  &c.  Employers'  Liability  Assur.  Corpo- 
Co..  162  Wis.  39,  155  N.  W.  108L  ration,  79  Misc.  ISO,  140  N.  Y.  S. 
Contra:  Brown  v.  London  Guarantee  717;  Lowe  v.  Fidelity  &c  Co.,  170  N. 
&c  Co.,  232  Fed.  298.  See  Brassil  v.  Car.  445,  87  S.  E.  250 ;  Royal  Indem- 
Maryland  Casualty  Co.,  210  N.  Y.  nity  Co.  v.  Schwartz  (Tex.  Civ. 
235,  104  N.  E.  622,  L.  R.  A.  1915 A,  App.),  172  S.  W.  581;  United  States 
629.  Where  the  insured,  under  an  Fidelity  &c  Co.  v.  Prcssler  (Tex. 
empbyer's  liability  policy,  did  not  pay  Civ.  App.).  185  S.  W.  326.  That  the 
a  judgment  recovered  against  it  by  insurer  is  not  bound  absolutely  be- 
an employe,  held  not  entitled  to  re-  cause  it  refuses  to  defend  where  the 
cover  on  the  policy :  Atlas  Hardwood  insured  effects  a  settlement,  sec 
Lumber  Co.  v.  Georgia  Life  Ins.  Co.,  Mayor  &c.  Co.  v.  Commercial  (3as- 
129  Tenn.  477,  167  S.  W.  109 ;  Fidel-  ualty  Ins.  Co.,  169  App.  Div.  772,  155 
ity  &c.  Co.  V.  Martin,  163  Ky.  12,  173  N.  Y.  S.  75. 

S.  W.  307,  L.  R.  A.  1917F,  924 ;  Mc-  »  Where  the  employment  specified 
Aleenan  v.  Massachusetts  Bonding  in  an  indemnity  policy  is  "manual 
&C.  Co.,  173  App.  Div.  100,  159  N.  classification  of  work  operating  and 
Y.  S.  401 ;  Lowe  v.  Fidelity  &c.  Co.,  maintenance  of  electric  plant  and 
170  N.  Car.  445,  87  S.  E.  250 ;  Davies  distributing  system,  including  ordi- 
V.  Maryland  Casualty  Co.,  89  Wash,  nary  repairs  and  renewals,  etc,"  the 
571,  154  Pac.  1116,  155  Pac.  1035;  words  "ordinary  repairs  and  renew- 
Wisconsin  Zinc  Co.  v.  Fidelity  &c.  als"  may  be  construed  to  allow  em- 
Co..  162  Wis.  39,  155  N.  W.  1081.  ployer  to  attach  labor-saving  machin- 
See  Lombard  v.  Maguire-Penniman  ery  to  his  plant  to  assist  in  moving 
Co.  (N.  H.),  97  Atl.  892.  But  where  coal  to  its  furnaces:  Springfield 
a  policy  against  "loss  from  liability"  Light  &c  Co.  v.  Philadelphia  Cas- 
for  damages  on  account  of  accidental  ualty  Co.,  184  111.  App.  175.  Where 
injuries  indemnifies  assured  against  insured,  under  a  policy  against  liabil- 
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§  4412.  Fidelity  insurance— In  general.*— A  surety  bond 
which  indemnifies  the  principal  against  loss  sustained  by  fraud  or 
misapplication  of  an  agent  does  not  extend  to  a  loss  occasioned 
by  simple  mistake  of  the  agent  in  paying  for  merchandise,  where 
there  was  no  f  raud.^ 

§  4413.  Notice  of  loss  or  dishonesty/ — Under  a  fidelity 
bond  the  insurer  is  relieved  from  liability  for  the  dishonesty  of 
the  president  of  the  insured  corporation  where  it  was  not  notified 
of  another  act  of  dishonesty  known  to  the  insured.® 

§  4417.  Supervision  of  employe.^^ — ^The  insurer  is  not  en- 
titled to  have  the  books  examined  by  expert  accountants  where 
the  contract  indemnifying  a  bank  against  embezzlement  of  an 


ity  for  personal  injuries  to  third  per- 
sons, warranted  that  the  premises 
were  occupied  as  an  apartment  hotel, 
a  temporary  suspension  of  business, 
necessitated  by  a  fire  in  the  hotel, 
was  not  a  breach  of  such  warranty: 
Harbor  &c  Savings  Assn.  v.  Employ- 
ers' Liability  Assur.  Corporation,  79 
Misc.  150,  140  N.  Y.  S.  717. 

« Where  a  general  agent  of  an  in- 
surance company  was  permitted  to 
deposit  in  his  own  name  all  premiums 
collected,  and  the  company  knew  that 
the  agent  represented  other  com- 
panies, and  kept  the  funds  of  all  the 
companies  in  his  individual  account, 
the  agent,  failing  to  account  for  pre- 
miums collected,  was  not  guilty  of 
embezzlement,  within  a  bond  condi- 
tioned to  reimburse  the  company  for 
loss  by  embezzlement:  Dixie  Fire 
Ins.  Co.  V.  Nelson,  128  Tenn.  70,  157 
S.  W.  416.  A  fidelity  bond  protecting 
against  loss  by  any  act  of  "larceny 
or  embezzlement"  of  plaintiff's  em- 
ploye would  not  include  loss  from 
poor  business  judgment  exercised  by 
the  employe  resulting  in  her  becom- 
ing indebted  to  plaintiff  beyond  an 
agreed  amount:  John  Lee  Clarke  v. 
FideUty  &c.  Co.,  73  Wash.  62,  131 
Pac  468.  Where  a  surety  bond  in- 
sures a  corporation  against  larceny 
or  embezzlement  by  its  president,  in- 
surer held  not  liable  for  wrongful 
issuance  of  stock  certificates:  Do- 
minion Trust  Co,  V.  National  Surety 
Co.,  221  Fed.  618,  137  C  C.  A.  342. 

7  Kansas  Flour  Mills  Co.  v.  Amer- 


ican  Surety  Co.,  98  Kans.  618,   158 
Pac.  1118. 

«The  insured  failing  to  give  ten 
days'  notice  of  shortage  as  required, 
the  insurer  is  not  liable:  Grand 
Lodge  Independent  Western  Star  Or- 
der V.  Illinois  Surety  Co.,  189  111. 
App.  340.  The  sureties  on  an  indem- 
nifying bond  of  an  agent  to  plaintiff 
held  not  relieved  from  liability  for 
the  agent's  subsequent  default  be- 
cause of  the  railroad  company's  fail- 
ure to  give  notice  to  plaintiff  of  a 
prior  error  in  the  agent's  account 
under  plaintifFs  employer's  liability 
bond  to  a  railroad  company,  insuring 
agents:  Fidelity  &c.  Co.  v.  Maile,' 
177  Mich.  231,  142  N.  W.  1087. 

®  Dominion  Trust  Co.  v.  National 
Surety  Co.,  221  Fed.  618,  137  C.  C. 
A.  342,  Ann.  Cas.  1917C.  447n. 

*®  Examination  by  officers  of  bank 
of  the  accounts  of  its  cashier  held 
sufficient  to  entitle  insured  to  recover 
on  a  bond  requiring  a  complete  ex- 
amination every  12  months:  Equi- 
table Surety  Co.  v.  Bank  of  Hazen, 
121  Ark.  422,  630,  181  S.  W.  279, 
1200.  It  is  held  that  examination  of 
accounts  of  plaintiff's  cashier  once  a 
month  and  daily  examination  of  the 
cashier's  receipts,  ledger,  and  bank- 
ing account  constitute  a  sufficient 
compliance  with  the  requirements  of 
a  fidelity  bond  providing  for  monthly 
examination  of  books  and  daily  and 
monthly  accounting  for  funds  and 
securities  handled:  Prosser  Power 
Co.  V.  United  States  Fidelity  &c,  Co., 
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« 

employe  provides  that  his  accounts  shall  be  examined  by  the 
officers  of  the  bank/^ 

§  4418.  Warranties  and  misrepresentations.^* — Answers, 
materially  false,  by  the  president  of  a  bank  to  a  surety  company 
in  an  application  for  a  fidelity  bond  for  its  cashier,  which  were 

73  Wash.  304,  132  Pac.  48.  A  surety  i*  Recovery  can  not  be  had  on  fidel- 
company  is  discharged  from  liability  ity  bond  to  indemnify  employer 
on  an  employer's  fidelity  bond  be-  against  loss  for  dishonesty  of  a  trav- 
cause  of  breach  of  conditions  bind-  eling  salesman  and  collector,  when 
ing  the  obligee  to  require  daily  and  statements  in  his  application  in  re- 
monthly  reports,  and  to  chedk  the  spect  to  the  salary  of  the  employe, 
employe's  accounts :  Marion  Iron  &c.  and  as  to  weekly  statements  sent  to 
Bed  Co.  V.  Empire  State  Surety  Co.,  customers,  were  false:  Krey  Pack- 
52  Ind.  App.  480,  100  N.  E.  882.  It  ing  Co.  v.  United  States  Fidelity  &c. 
is  held  that  a  provision  in  an  indem-  Co.,  189  Mo.  App.  591,  175  S.  W. 
nity  policy,  insuring  a  corporation  322.  Defalcation  of  recorder  of  Or- 
against  loss  through  the  negligence  der  of  United  Workmen  at  the  time 
of  its  treasurer,  and  which  requires  his  guaranty  bond  was  issued,  con- 
it  to  take  all  reasonable  precautions  tinning  after  renewals  of  the  bond, 
to  prevent  such  loss  does  not  require  held  a  breach  of  the  warranty  that 
it  to  examine  the  books  of  a  bank  his  accounts  were  correct  and  the 
in  which  the  treasurer  deposited  to  bond  was  void:  Grand  Lodge,  A.  0. 
ascertain  its  financial  condition :  Na-  U.  W.  v.  Massachusetts  Bonding  &c 
tional  Surety  Co.  v.  Western  Pac.  R.  Co..  38  R.  I.  276,  94  AtL  859.  A  cer- 
Co.,  200  Fed.  675,  119  C.  C.  A.  91.  tificate  by  a  bank  to  a  guaranty  corn- 
el The  insurer  is  not  entitled  to  pany  for  renewal  of  a  fidelity  bond 
have  the  books  examined  by  ex-  for  its  cashier  which  certified  that 
pert  accountants  where  the  contract  his  books  were  examined  in  the  regn- 
of  a  surety  company  indemnif3ring  a  lar  course  of  business  and  found  cor- 
bank  against  embezzlement  of  an  em-  rect,  etc,  all  moneys,  etc,  under  his 
ploye  provides  that  his  accotmts  shall  control  being  accounted  for,  ''and  he 
be  examined  by  the  officers  of  the  is  not  now  in  default,"  is  not  a  war- 
bank:  United  States  Fidelity  &c  Co.  ranty  of  the  correctness  of  such  ac- 
V.  Boley  Bank  &c  Co.,  43  Okla.  819,  counts,  and  the  phrase  "and  he  is  not 
144  Pac  615;  United  States  Fidelity  now  in  default"  does  not  amount  to 
&c.  Co.  V.  Foster  Deposit  Bank's  Re-  a  warranty:  Hunter  v.  United  States 
ceiver,  153  Ky.  698,  156  S.  W.  371.  Fidelity  &c  Co..  129  Tenn.  572,  167 
Where  an  application  for  a  policy  in-  S,  W.  692.  Where  the  employer,  at 
suring  the  fidelity  of  a  delivery  fore-  the  time  application  was  made  for 
man  provided  that  his  accounts  the  bond,  had  no  knowledge  that  the 
should  be  checked  daily,  evidence  employe  had  previously  been  a  de- 
that  the  foreman's  returns  were  ac-  faulter,  the  company  was  liable  on 
cepted  without  verification  was  a  the  bond:  Legler  v.  United  States 
complete  defense  to  the  insurer :  Lar-  Fidelity  &c.  Co.,  88  Ohio  336,  103  N. 
rimore  v.  United  States  Fidelity  &c  E.  897.  Where  no  inquiry  was  made, 
Co.,  21  Cal.  App.  767,  132  Pac.  1050.  a  surety  bond  procured  by  an  agent 
And  where  a  bank  complied  with  its  in  favor  of  his  principal  held  not  in- 
promises  in  an  application  for  a  bond  valid  because  the  principal  did  not 
insuring  the  fidelity  of  its  cashier  as  inform  the  insurer  of  the  state  of 
to  its  supervision  over  him,  the  in-  the  agent's  account  at  the  time  of  its 
surer  can  not  avoid  liability  on  the  execution :  Citizens*  Trust  &c  Co.  v. 
ground  that  the  usual  and  customary  Globe  &c.  Fire  Ins.  Co.,  229  Fed.  326, 
supervision  was  not  exercised :  Amer-  143  C.  C.  A.  446.  False  representa- 
ican  Bonding  Co.  v.  Ballard  County  tions  in  application  for  surely  bond 
Bank's  Assignee,  165  Ky.  63,  176  S.  held  no  defense,  unless  insurer, 
W.  368.  within  90  days  after  notice  thereof, 
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made  recklessly  and  without  personal  knowledge  or  any  investi- 
gation, amount  to  fraud  and  avoid  the  policy.^ 


18 


notified  the  insured  that  it  refused 
to  be  bound  thereby  under  Rev.  St. 
1911.  §  4948:  National  Surety  Co. 
V.  Murphy- Walker  Co.  (Tex.  Civ. 
App.),  174  S.  W.  997.  False  repre- 
sentations mistakenly  made  by  a 
bank,  in  an  application  for  fidelity 
insurance,   on   its   cashier,   that  the 


cashier's  accounts  were  correct,  held 
not  to  avoid  the  policy  under  Ky,  St. 
1915,  §  639:  American  Bonding  Co. 
V.  Ballard  County  Bank's  Assignee, 
165  Ky.  63,  176  S.  W.  368. 

1*  Hardinsburg  Bank  &C.  Trust  Co. 
V.  American  Bonding  Co.,  153  Ky. 
579,  156  S.  W.  394, 
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MARINE  INSURANCE 


§  4425,  Generally.^ — Marine  insurance,  primarily,  covers 
risks  of  travel  on  the  ocean  or  waters  directly  connected  there- 
with. It  accordingly  was  held  that  where  the  vessel  was  in  a 
river  where  the  gulf  tide  ebbed  and  flowed,  a  policy  upon  a  vessel 
while  in  the  waters  of  the  Gulf  of  Mexico  was  in  force.* 

§  4439.  Implied  warranties — Seavrorthiness — ^Definition.' 
— Where  the  vessel  was  seaworthy  when  the  voyage  commenced 
and  the  cargo  was  in  good  condition  when  received,  the  insurer 
is  liable  for  a  loss  during  the  voyage  from  external  causes,  as 
there  is  no  implied  warranty  in  a  policy  on  a  cargo  that  the  goods 
are  seaworthy  for  the  voyage.*  No  warranty  is  implied  on  the 
part  of  the  insured  of  the  seaworthiness  of  a  lighter  used  in  dis- 
charging the  cargo  at  the  end  of  the  voyage.** 

1  It  is  no  defense  that  a  cargo  of  son  v.  Insurance  Co.,  215  Fed.  186. 
lumber,  the  true  measurement  of  Except  where  the  vessel  is  at  sea  when 
which  was  stated  in  a  marine  policy,  the  risk  begins,  there  is  an  implied 
was  understated  in  the  bill  of  lading:  warranty  of  seaworthiness  in  time 
Granger  v.  Providence-Washington  policies,  satisfied  if  the  vessel  be 
Ins.  Co.,  200  Fed.  730,  119  C.  C.  A.  staunch  and  properly  equipped  to  meei 
174.  Under  the  terms  of  the  policy  the'  ordinary  perils  of  the  voyage: 
an  insurer  of  cargo  held  liable  for  a  Plummer  v.  Insurance  Co.,  114  Maine 
loss    caused   by   the   capsizing   of    a  128,  95  Atl.  605. 

lighter  used  in  discharging :  Thames  *  Pacific  Creosoting  Co.  v.  Thames 

&c.  Marine  Ins.  Co.  v.  Pacific  Creo-  &c.  Marine  Ins.  Co.,  210  Fed.  958. 

soting  Co.,  223  Fed.  561,  139  C.  C.  ^  Thames   &c.   Marine   Ins.  Co.  v. 

A.  101.  Pacific  Creosoting  Co.,  223  Fed.  561, 

2  Mannheim  Ins.  Co.  v,  Charles  139  C.  C.  A.  101.  And  it  is  no  de- 
Clarke  &  Co.  (Tex.  Civ.  App.),  157  fense  to  an  action  on  a  marine  policy 
S.  W.  291.    ^  on  cargo  which  covered  "the  risk  of 

^  In  every  insurance  upon  a  vessel  craft  and  (or)  raft  to  and  from  the 

there  is  an  implied  warranty  on  in-  vessel,"   that  a   lighter   employed  to 

sured's  part  that  at  the  time  of  sail-  land  the  cargo,  on  which  a  loss  (K- 

iii^  the  vessel  shall  be  seaworthy  for  curred   was   not   seaworthy:    Pacific 

tne    voyage    insured,    which    extends  Creosoting  Co.  v.  Thames  &c.  Ma- 

not  only  to  the  hull,  but  if  a  sailing  rine  Ins.  Co.,  210  Fed.  958. 
vessel,  to  the  sails  and  rigging :  Stet- 
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MARINE  INSURANCE — PERILS  AND  RISKS 

§  4476.  Perils  of  the  sea. — ^Where  it  was  shown  that  the 
propeller  was  new  and  contained  no  latent  defects,  the  breaking 
of  the  propeller  blades  is  a  loss  through  perils  of  the  seas  within 
the  terms  of  a  policy/  It  was  held  in  a  recent  case  that  recovery 
may  be  had  on  a  policy  against  the  perils  of  the  sea  for  a  loss  by 
stranding  or  collision,  although  arising  from  the  negligence  of 
the  insured  or  of  the  master  or  crew.* 

§4489.  Negligence— Misconduct." — ^It  is  held  that  it  is 
not  negligence,  relieving  the  insurer,  that  the  vessel  left  port  on 
the  return  voyage  with  two  blades  of  the  propeller  partly  broken 
off.* 

1  New  York  &c  S.  S.  G>.  v.  JEtna  Ins.    Co.   v.   Qiarles    Clarke   &   Co. 

Ins.  Co.,  204  Fed.  255,  122  C.  C  A,  (Tex.  Civ.  App.),  157  S.  W.  291. 

523.  *The  owner  of  a  vessel  may  take 

<  American-Hawaiian  S.  S.  Co.  v.  out  insurance  against  his  own  negli- 

Beiuiett,  207  Fed.  510,  125  C  C.  A.  gence  and   against  the  necessity  of 

172.    But,  see  to  effect  that  there  can  entering  into  any  inquiry  as  to  his 

be  no  recovery,  under  a  policy  insur-  negligence,   where  shippers  have  re- 

ing:   a  vessel  against  the  adventures  lieved  him  from  liability  for  loss  by 

and  perils  of  the  sea,  for  the  sinking  fire;  but  he   remains   liable   for   his 

of    the   vessel   if   such    sinking   was  negligence:  Symmers  v.  Carroll,  207 

caused  by  the  negligence  of  the  watch-  N.  Y.  632,  101  N.  E.  698,  Ann.  Cas. 

man  in  failing  to  close  the  sea  valve,  1914C,  685n. 

which   caused   it  to   tip  over,   or   to  *  New  York  &c.  S,  S.  Co.  v.  -/Etna 

tip   so  far  that  water  ran  in   from  Ins.  Co.,  204  Fed.  255,  122  C.  C.  A. 

the  top  and  foundered  it:  Mannheim  523. 
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MARINE  INSURANCE — ^LOSS  AND  ADJUSTMENT 

§  4496.  Actual  total  loss — ^The  general  rule.^ — It  was  held 
in  a  recent  case  that  a  vessel  which  was  waterlogged  and  aban- 
doned by  her  crew  at  sea  was  not  an  actual  total  loss,  where  the 
hull  and  parts  of  the  equipment  and  apparel  were  saved  and 
brought  into  port  by  salvors  in  a  condition  capable  of  being  re- 
paired at  some  cost.* 

§  4497.  Constructive  total  loss— In  general.' — Under  the 
American  rule  there  is  constructive  total  loss  when  the  insured 
has  the  right  to  abandon  the  vessel,  and  tlie  right  exists  where 
the  cost  of  saving  and  repairing  the  vessel  exceeds  one-half  her 
value.*  But  under  the  English  rule  the  cost  of  salvage  and  repairs 
must  exceed  the  full  value  of  the  vessel  to  constitute  constructive 
total  loss.**  Where  the  policy  contains  a  provision  fixing  the  right 
to  abandon  on  certain  specified  terms,  an  insured  is  not  entitled  to 
abandon  a  vessel  as  for  a  constructive  total  loss  under  the  "high 
probability"  rule.* 

1  There  is  an  actual  total  loss  where  if  the  freight  on  the  goods  jettisoned 
the  subject-matter  is  wholly  de-  to  save  the  vessel  together  with  tlie 
stroyed,  or  lost  to  the  assured,  or  costs  of  salvage  and  transshipment 
where  there  remains  nothing  of  value  chargeable  to  the  freight  amount  to 
to  be  abandoned :  St.  Paul  Fire  &c  more  than  one-half  the  amount  of  the 
Ins.  Co.  V.  Beacham,  128  Md.  414,  97  freight  under  Civ.  Code,  §§  2703, 2705, 
Atl.  708,  L.  R.  A.  1916F,  1168n.  2717,  defining  constructive  total  loss: 

2  Fireman's  Fund  Ins.  Co.  v.  Globe  Victoria  S.  S.  Co.  v.  Western  Assur. 
Nav.  Co.,  236  Fed.  618,  149  C  C.  A.  Co.,  167  Cal.  ^  139  Pac  807.  And 
614.  it  is  sufficient  if  the  right  to  abandon 

3  The  right  to  abandon  a  vessel  as  exists  under  Civ.  Code,  S  2705,  defin- 
for  a  constructive  total  loss  must  be  ing  a  constructive  total  loss,  it  not 
determined  by  the  situation  of  the  being  necessary  that  there  should  be 
vessel  and  the  conditions  existing  at  an  actual  abandonment:  Victoria  S. 
the  time  notice  of  abandonment  is  S.  Co.  v.  Western  Assur.  Co.,  167 
given :    Fireman's   Fund   Ins.    Co.   v.  Cal.  348,  139  Pac.  807. 

Globe  Nav.  Co.,  236  Fed.  618,  149  C.  «  St  Paul  Fire  &  Marine  Ins.  Co. 

C  A.  614.  V.  Beacham,  128  Md.  414,  97  AtL  M 

*  St.    Paul    Fire    &c.    Ins.    Co.    v.  L.  R.  A.  1916F,  1168n, 

Beacham,  128  Md.  414,  97  Atl.  708,  L.  «  Fireman's  Fund  Ins.  Co.  v.  Globe 

R.  A.  1916F,  1168n.     An  insurer  of  Nav.  Co.,  236  Fed.  618^  149  C  C  A 

freightage    under    a   covering  agree-  614. 
ment  free  from  partial  loss  is  liable, 
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§  4498.  Insurance  against  "actual  total  loss  only" — Mem- 
orandum articles  "free  from  average  unless  general."^ — ^The 
words  "on  fire"  in  an  exception  in  a  marine  policy  which  war- 
rants free  from  particular  average  unless  the  vessel  "be  stranded, 
sunk  or  on  fire,"  are  held  to  open  the  warranty  if  a  structural  part 
was  on  fire,  regardless  of  extent.® 

§  4499.  Entire  or  severable  contract,'— There  could  be  no 
recovery,  under  a  marine  insurance  contract  which  contained  a 
warranty  against  particular  average,  for  the  total  loss  of  a  part 
of  the  goods  unless  the  various  lots  of  the  goods  were  separately 
insured  and  there  was  a  total  loss  of  one  of  such  lots.^*^ 

§  4501.  Abandonment — Definition. — Where  the  insurer 
accepts,  either  expressly  or  impliedly,  the  abandonment,  it  is  pre- 
cluded from  claiming  that  the  vessel  was  not  damaged  by  the 
peril  insured  against,  or  was  not  a  total  loss.^^  It  is  held  that  the 
insurer  is  not  entitled  to  raise  a  sunken  vessel  and  tender  her  to 
the  insured  in  her  damaged  condition,  and  claim  the  benefit  of  a 
provision  against  waiver  by  acceptance  of  abandonment."  And 
an  offer  to  abandon  may  be  accepted,  even  when  the  insured  has 
no  right  to  abandon.*^ 

§  4514.     General  average  and  adjustment  of  loss.** — It  was 

^  The  expression  "free  of  particular  sunk,  or  on  fire,  insurer  is  liable  for 

average"  in  a  marine  insurance  policy  loss  to  cargo  jof  vessel  stranded,  etc., 

is    equivalent   to   "against   total   loss  though     not     resulting     therefrom: 

only":  St.  Paul  Fire  &c,  Ins.  Co.  v.  Thames  &c.  Marine  Ins.  Co.  v.  Pa- 

Beacham,   128  Md.  414,  97  Atl.  708.  cific  Creosoting  Co.,  223  Fed.  561,  139 

L.  R  A.  1916F,  1168n.  The  term  "par-  CCA.  101. 

ticular  average"  in  marine  insurance  'On  question  of  liability  of  marine 
means  a  partial  loss  as  distinguished  insurer  for  partial  loss  under  a  policy 
from  total  loss  or  general  average  limiting  liability  to  a  loss  amounting 
loss:  St.  Paul  Fire  &c.  Ins.  Co.  v.  to  3  per  cent,  of  insured  value,  see: 
Beacham,  128  Md.  414,  97  Atl.  708,  Bull  v.  Insurance  Co.,  218  Fed.  616, 
L.  R.  A.  1916F,  1168n.  The  insurer  134  C  C  A.  374. 
is  liable  for  constructive  total  loss  i®  California  Canneries  Co.  v.  Can- 
under  a  marine  insurance  policy  upon  ton  Ins.  Office,  .25  Cal.  App.  303,  143 
a  vessel  and  not  upon  memorandum  Pac.  549. 

articles  containing  the  clause  "free  of  ^^  Alliance   Ins.   Co.   v.    Producers* 

particular  and  general  average":    St  Cotton  Oil  Co.,  108  Miss.  589,  67  So. 

Paul  Fire  &c.  I«is.  Co.  v.  Beacham,  58. 

128  Md.  414,  97  Atl.  708,  L.  R.  A,  "Alliance   Ins.   Co.   v.   Producers' 

1916F,  1168n.  Cotton  Oil  Co.,  108  Miss.  589,  67  So. 

« Thames  &c.   Marine   Ins.   Co.  v.  58. 

Pacific  Creosoting  Co.,  223  Fed.  561,  *»  Alliance   Ins.   Co.  v.    Producers' 

139  C  C  A.  101.    Under  the  English  Cotton  Oil  Co.,  108  Miss.  589,  67  So. 

rule  where  a  marine  policy  contains  58. 

a  warranty  free  from  particular  av-  i*A  "general  average"  loss  in  ma- 

erage,  unless  the  vessel  be  stranded,  rine  insurance  is  the  amount  of  the 
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§    4514]  CONTRACTS  [1   Supp. 

held  that  there  was  only  a  particular  average  loss,  where  part 
of  the  goods  covered  by  the  policy,  subject  to  the  conditions  of  a 
standard  policy  containing  warranty  against  particular  average, 
were  damaged  by  leakage  so  that  they  were  thrown  away." 

owner's  loss  of  ship,  cargo,   freight  128  Md.  414,  97  Atl  708.  L  R.  A. 
or  other  interest  by  any  voluntary  sac-  1916F,  1168n. 
rifice  made  or  extraordinary  expense  ^^  California  Canneries  G>.  v.  Can- 
incurred  for  the  benefit  of  alt :   St.  ton  Ins.  Office,  25  Cat  App.  303,  143 
Paul  Fire  &c  Ins.  G).  v.  Beacham,  Pac.  549. 
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LEASES — THE  INSTRUMENT  OF  DEMISE 

§  4525.  Leases — Defined  and  distinguished  from  other 
contractual  relations/ — ^A  lease  is  a  conveyance  of  a  limited 
estate  for  a  limited  term  with  certain  conditions  attached,  and  is 
not  an  executed  contract  until  the  term  expires  and  the  condi- 
tions are  fulfilled.* 

§4529.  Reservations .  and  exceptions.* — The  intention  of 
the  parties  is  determined  from  the  language  used  and  no  partic- 
ular words  are  necessary  to  create  a  condition  in  a  lease.* 

§  4531.     Duration  of  the  term.'' 

§  4532.     Description  of  premises.* 

§4533.  Construction.^ — It  was  held  that  the  lease  of  a 
floor,  and  a  contemporaneous  collateral  agreement  regarding  the 

1 A  paiTty  must  establish  such  a  state  leges  granted  are  held  to  be  limited 
of  facts  as  would  entitle  him  to  re*  to  the  space  mentioned,  where  con- 
lief  in  a  suit  for  specific  performance  tract  between  an  amusement  corpora- 
te maintain  a  position  as  tenant  un-  tion  and  a  concessionaire  granted  ex- 
der  a  parol  lease:  MacQueen  v.  An-  elusive  rights  and  privileges  for  sale 
derson,  275  111.  409,  114  N.  £.  159.  of  certain  commodities  in  a  park,  but 

*  Shepard  v.  Sullivan,  94  Wash.  134,  provided  that  the  "exact  space"  will 
162  Pac.  34.  be  shown  and  designated  on  general 

'  An  agreement  not  to  rent  land  to  ground  plans :  Merle  v.  Beif eld,  275 

a  third  party  for  the  erection  of  bill-  111.  594,  114  N.  E.  369.    A  tenant  in 

boards  for  one  year  is  to  be  inter-  possession  is  entitled  to  use  of  out- 

preted  as  being  limited  to  the  time  side  walls,  and  can  delegate  that  use 

during  which  the  contract  is  in  force,  to  a  third  person,  but  can  not  use 

since,    after    the    contract    was    ter-  them  in  such  a  way  as  to  injure  the 

minated,  it  lacked  vitality  and  was  in  freehold  or  for  purposes  inconsistent 

no  part  binding  on  the  parties :  Weber  with  lawful  and  reasonable  enjoyment 

V.  American  Posting  Service,  197  IlL  of  property:    Kretzer  Realty  Co.  v. 

App.  500.  Thomas  Cusack  Co.  (Mo.  App.),  190 

*  Paraffine  Oil  Co.  v,  Cruce  (Okla.),  S.  W.  1011.  Though  the  term  "lease 
162  Pac  716.  and   demise''   is  used  in   a  contract 

^  A  lease  of  realty  for  one  year  be-  granting  the  right  to  remove  sand  and 

finning  September  1,  1911,  and  ending  gravel   from   leased  premises,  subse- 

eptember  1st  of  the  following  year  quent  provisions  may  show  that  it  is 

is  properly  construed  to  mean  a  lease  a  lease  for  purpose  of  removing  sand 

year  from  September  1,  1911,  to  Sep-  and  gravel  only:  Powell  v.  Cone,  100 

tember   1,    1912:    Brooke  v.   Atlanta  Nebr.  562,  160  N.  W.  959. 

Woolen  Mills,  18  Ga.  App.  505,  89  S.  ^  A  lease  is  to  be  construed  in  ac- 

E.  598.  cordance   with    Civ.    Code,    9§    1641, 

•The  exercise  of  rights  and  privi-  1643,  1644,  1649,  and  Code  Civ.  Proc 
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use  of  a  part  of  a  basement,  should  be  construed  together  as 
forming  one  lease.® 

§  4534.     Reformation." 

§  4536.     Execution — ^Acknowledging  and  witnessing.^*' 

§  4538,  Delivery  and  acceptance." — ^The  lessee  must  ac- 
cept the  proposed  lease  within  a  reasonable  time  and  when  the 
lessor  sent  the  lessee  copies  of  a  proposed  lease  which  was  dated 
May  1  and  the  lessee  did  not  notify  the  lessor  of  her  acceptance 
until  July  28,  it  was  held  that  the  acceptance  was  not  made  within 
a  reasonable  time.^* 


IS 


§  4539.     Recording. 

§  4547,  Illegal  leases. — A  lease  for  a  saloon  to  a  brewing 
company,  prohibited  by  statute  from  engaging  in  the  saloon  busi- 
ness, is  held  not  void  as  illegal ;  the  parties  acting  on  the  theory 
that  the  saloon  was  to  be  operated  by  a  sublessee."  It  was  held 
recently  that  a  lease  of  hotel  property,  valid  when  made,  was  not 

S  1864,  stating  rules  for  ascertaining  the  tenant  subsequently  requested  a 

intent  of  parties  to  contract:  Edward  formal  lease,  a  completed  contract  of 

Barron  Estate  Co.  v.  Waterman,  32  lease  results  from  a  letter  by  owner 

CaL  App.  171,  162  Pac.  410.  to  agent  offering  to  rent  to  occupant 

^  Lieberman  v.  Graf  Realty  Hold-  for  a  stated  amount,  which  the  occu- 

ing  Co.,  174  App.  Div.  774,  161  N.  Y.  pant  notified  the  agent  he  would  ac- 

S.  567.  cept:   Willey  v.   Goulding,  99  Kans. 

»The    tenant's    statement   that    he  323,  161  Pac.  611. 

continued  in  possession,  understand-  ^^  McGivern    v.    Parkhill,    195  III 

ing  he  was  bound  to  pay  only  the  re-  App.  343.  Where  a  lessor  sends  copies 

4uced  sum,  was  not  contradictory  of,  of  a  proposed  lease  not  executed  by 

and  was  sufficient  to  show  a  change  himself  to  the  lessee,  whidi  the  lessee 

of  terms  of  his  lease  agreement  where  signs   and  retains   without  notifying 

the  tenant  testified  that  he  notified  the  the  lessor  of  her  acceptance  of  the 

landlord  that  he  would  not  continue  lease,  the  facts  show  no  more  than 

in  possession  unless  the  rent  was  re-  an  offer  on  the  part  of  lessor  to  make 

duced :  Burton  v.  Gorman,  125  Ark.  a  lease ;  and  where  it  appears  that  the 

141,  188  S.  W.  561.  lessor  gave  defendant  notice  to  quit 

i<>An  unacknowledged  lease  for  prior  to  notice  of  the  lessee's  accept- 
over  a  year  is  void  except  as  it  ere-  ance  of  the  lease,  such  notice  in  legal 
ates  a  tenancy  from  month  to  month,  effect  amounts  to  a  withdrawal  of  the 
or  other  rent  period  under  the  stat-  offer:  McGivern  v.  Parkhill,  195  HL 
utes:  Jamison  v.  Reilly,  92  Wash,  App.  343. 
538,  159  Pac.  699.  "Mansf.  Dig.  Ark.  ch.  27,  §  660, 

^^  Leases  which  are  not  signed  by  which  is  in  force  in  Indian  Territory 

lessor  but  delivered  to  and  signed  by  required  lease  to  be  acknowledged  be- 

lessee  are  not  within  the  rule  that,  fore  record,  and  any  record  of  un- 

where  a  lease  contains  mutual  cov-  acknowledged  lease  is  a  nullity:  Re^- 

enants  and  is  executed  by  lessor  only  don  v.  Smith  (Okla.),  161  Pac.  7%. 

and  accepted  by  lessee,  such  lease  is  ^*  Standard   Brewing  Co.  v.  Weil, 

binding  on  the  lessee :  McGivern  v.  129  Md.  487,  99  Atl.  661. 
Parkhill,  195  111.  App.  343.    Though 
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rendered  invalid  by  subsequent  legislation  relating  to  fire  escapes, 
which  was  not  complied  with  by  either  party." 

§  4548,  Leases  obtained  by  fraud. — ^The  lessee  will  be  en- 
titled to  terminate  the  lease  where  the  landlord  misrepresents  the 
cost  of  heating  the  premises,  this  being  a  misrepresentation  of  an 
existing  fact.*' 

§  4550.  Agreement  to  leasc.*^ — It  should  be  construed  in 
the  light  of  the  surrounding  circtimstances  where  a  written  con- 
tract is  ambiguous  and  it  is  uncertain  whether  it  is  a  lease  or  an 
executory  agreement  to  execute  a  lease." 

^^  Garland  v.  Samson,  237  Fed.  31,  tention  of  the  parties,  which  is  to  be 

150  C.  C.  A.  233.  primarily   drawn    from   the    writing, 

*•  Phoenix  Land  &c.  Co.  v.  Baden  which,   if   clear,   is   conclusive :   An- 

(Mo.  App.),  188  S.  W.  924.  drews  v.  Sttilb,- 145  Ga.  826,  90  S.  E. 

1^  Whether  a  contract  constitutes  a  59. 

present  lease  or  an  executory  contract  ^^  Andrews  v.  Stulb,  145  Ga.  826, 

to  execute  one  depends  upon  the  in-  90  S.  £.  59. 
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COVENANTS  IN  LEASES 

§  4555.  General  observations. — ^There  is  no  implied  cove- 
nant on  the  landlord's  part  that  the  premises  are  suitable  for  the 
particular  use  intended  by  the  tenant/  And  it  seems  that  a  lease 
referring  to  the  premises  as  "the  garage"  is  merely  descriptive 
and  does  not  raise  an  implied  warranty  that  the  premises  are  or 
will  continue  fit  for  garage  purposes.* 

§  4557.  Covenants  for  renewal.^ — ^Whilc  the  parties  con- 
tinue negotiations  as  to  the  terms  of  a  future  lease,  a  lessee  hold- 
ing over  can  acquire  no  right  to  continued  occupancy  of  the 
premises.*  The  law  presumes  his  intention  to  continue  hjs  yearly 
tenancy  from  a  tenant's  holding  over/ 

§  4559.    Covenants  for  quiet  enjoyment — ^When  implied." 

1  Wright  V.  Ware,  19  Ga.  App.  18,  should  not  be  regarded  as  evidencing 
90  S.  E.  742.  his  intention  to  continue  the  tenancy 

2  Bamett  v.  Clark,  225  Mass.  185,  it  may  be  shown  to  rebut  the  presump- 
114  N.  £.  317.  tion  of  an  intention  to  continue  the 

» For  the  reason  that  the  contract  tenancy :  Hoffman  v.  Willits,  194 
was  entire,  where  a  lease  for  one  year  Mich.  T^d,  160  N.  W.  554.  Upon  cither 
provided  that  the  failure  of  lessee  an  express  acceptance  or  continuation 
to  give  certain  notice  should  oper-  in  occupancy  without  further  commu- 
ate  at  lessor's  option,  to  extend  the  nication  and  payment  of  rent  provided, 
term  of  the  lease,  the  same  considera-  which  would  constitute  an  acceptance, 
tion  which  supports  other  provisions  occupancy  would  have  been  upon 
of  the  lease  will  support  the  condi-  terms  of  landlord's  proposal,  where 
tion  that  failure  to  give  the  notice  a  landlord  notified  lessee  that  occu- 
provided  for  should  extend  the  lease :  pancy,  after  termination  of  lease, 
Williams  v.  Veeder,  195  111.  App.  413,  would  be  upon  monthly  rental  and 
It  appearing  that  the  required  notice  60  days'  notice  to  vacate:  Margolis 
was  not  ^ven,  where  a  lease  for  one  v.  Wise,  91  Conn.  152,  99  Atl.  511. 
year  provides  that  the  failure  of  lessee  ^  Hoffman  v.  Willits,  194  Mich  276, 
to  give  certain  notice  shall  at  the  op-  160  N;  W.  554.  A  tenant  became,  as  a 
tion  of  lessor  operate  to  extend  the  matter  of  law,  a  lessee  for  one  year 
term  of  the  lease  for  a  further  period  under  the  terms  of  the  written  lease, 
of  the  same  length,  the  fact  that  les-  where  he  continued  in  possession 
sor  brings  an  action  to  recover  for  after  expiration  of  written  lease :  Boy- 
rent  due  under  the  lease  as  so  extend-  Ian  v.  Lynch,  162  N.  Y.  S.  958. 
ed  is  an  election  by  him  to  treat  •The  law  implies  a  covenant  for 
the  lease  as  being  renewed  for  the  quiet  possession  and  enjoyment  of 
further  term:  Williams  v.  Veeder,  leased  premises:  Cur  ran  v.  Gushing, 
195  111.  App.  413.  197  III.  App.  371      But,  there  is  no 

*  Margolis  v.  Wise,  91  Conn.  152,  implied  covenant  on   landlord's  part 

99  Atl.  511.     And  when  there  is  an  that  premises  rented  are  suitable  for 

agreement  that  a  tenant's  holding  over  particular  use  intended  by  tenant  or 
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§  4560.  Covenants  for  quiet  enjoyment — ^What  amounts 
to  breach/ — ^The  landlord,  by  his  covenant  for  quiet  enjoy- 
ment, engages  only  that  he  has  good  title  and  does  not  undertake 
that  the  lessee  will  not  be  disturbed  by  a  tenant  in  exclusive  pos- 
session of  another  portion  of  the  building  or  of  an  adjacent  build- 
ing." 

§  4564.  Covenants  for  insurance.' — By  placing  insurance, 
however  adequate,  in  his  own  name,  a  lessee  does  not  comply 
with  a  condition  in  a  lease  requiring  him  to  procure  insurance/® 
On  the  lessee's  refusal  to  do  so,  the  lessor  may  procure  insurance, 
and  the  lessee  will  be  liable  to  him'  for  the  premium,  where  the 
lease  requires  the  lessee  to  procure  insurance/* 

§  4565.  Covenant  for  repairs.** — ^The  landlord  may  com- 
ply with  the  order  and  recover  the  cost  from  the  lessee,  where  a 

that  tenant  will  not  be  disturbed  in  executed  to  make  repairs  and  enlarge 
use  of  premises  by  third  persons:  the  hotel  as  soon  as  possible:  Rober- 
Wright  V.  Ware,  19  Ga.  App.  18,  90  son  v.  Weaver,  145  Ga.  626,  89  S.  E. 
S.  E,  742.  769.  Where  leased  premises  were 
^  Where  at  the  time  the  lessee  seeks  only  part  of  a  building,  and  there  were 
to  take  possession  of  _  the  demised  other  tenants,  and  parts  of  the  prem- 
premises  another  is  in  possession  ises  were  used  in  common,  the  land- 
thereof  under  a  prior  lease,  the  cove-  lord  therefore  remained  in  control  gf 
nant  for  possession  and  quiet  enjoy-  such  parts,  and  was  bound  to  keep 
ment  impliedly  contained  in  a  lease  them  in  proper  repair :  Tootle  Theater 
is  breached:  Kammerer  v.  United  Co.  v.  Shubert  Theatrical  Co.,  175 
Sutes  Silica  Co.,  196  111.  App.  527.  App.  Diy.  530,  162  N.  Y.  S.  111.  The 

*  Adair  v.  Allen,^  18  Ga.  App.  636,  landlord  must  keep  common  stair- 
89  S.  E.  1099.  It  is  no  defense  to  a  ways  and  hallways  in  repair :  Tre- 
claim  for  rent  that  the  landlord  in-  mont  Theater  Amusement  Co.  v. 
duced  tenant  to  execute  notes  for  rent  Bruno,  225  Mass.  461,  114  N.  E.  672« 
by  representing  that  he  could  peacably  L.  R.  A.  1917C,  387n.  Neither  the 
occupy  premises  without  objection  of  landlord  nor  lessee  is  bound  to  re- 
third  persons  in  the  locality:  Wright  place  a  walU  where  a  municipality 
v.  Ware,  19  Ga.  App.  18,  90  S.  E.  742.  condemned    for    street    purposes    a 

*  The  insurance  provided  must  be  strip  of  land  including  a  building  sub- 
reasonably  adequate  to  protect  the  re-  ject  to  leasehold,  and  removed  front 
versioner,  where  the  lease  obligated  wall  of  such  building:  Kafka  v. 
the  lessee  to  provide  insurance  and  Davidson,  135  Minn.  389,  160  N.  W. 
required  surrender  and  provided  for  1021.  Clause  of  lease  construed  and 
re-entry  on  default:  Richmond  v.  held  to  mean  that,  if  any  of  houses 
Kclsey,  225  Mass.  209,  114  N.  E.  319.  on  premises  was  completely  destroyed 

*<>  Richmond  v.   Kelsey,  225   Mass.  by  fire,  landlord  could  elect  whether 

209,  114  N.  E.  319.  or  not  to  rebuild:  Land  v.  Johnson 

11  Richmond  v.  Kelsey,  225  Mass.  (Tex.  Civ.  App.),  189  S.  W.  ZZ7.  The 
209,  114  N.  E.  319.  landlord  kept  the  lease  alive  for  all 

12  A  failure  to  comply  with  a  cove-  purposes,  and  her  own  unperformed 
nant  to  repair  as  soon  as  the  landlord  agreement  to  repair,  where  tenants  un- 
had  the  right  to  make  a  legal  entry  der  an  oral  lease  notified  the  landlord 
was  a  breach,  where  the  owner  of  a  of  their  abandonment  of  contract  be- 
hotel  covenanted  in  a  lease  which  fore  taking  possession  of  premises 
was  to  begin  about  two  months  after  and  landlord  elected  to  keep  contract 
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tenant  fails,  after  request,  to  perform  a  covenant  of  his  lease  to 
comply  with  the  orders  of  the  fire  department  at  his  own  ex- 
pense." 

§  4566.  Covenants  to  pay  taxes." — ^The  lessee  is  liable  for 
the  rent  tax  under  a  lease  requiring  him  to  pay  all  taxes  in  respect 
to  rent,  and  he  can  not  deduct  it  from  the  rent  payable  to  the 
lessor  under  Federal  Income  Tax  Law,  section  2,  e,  requiring  the 
lessee  to  deduct  a  sum  sufficient  to  pay  the  income  tax  on  the 
rent/*  It  has  been  held  in  Minnesota  that  an  agreement  that  the 
lessee  should  pay  all  taxes  subsequent  to  the  date  when  it  takes 
effect  applies  to  a  reassessment  levied  to  raise  deficiencies  in  an 
original  assessment  for  street  improvements/* 

alive  and  hold  tenants  to  their  obliga-  rent  for  current  month :  Rosenbaum 
tions:  Wise  v.  Sparks  (Ala.)#  ^^  So.  Estate  Co.  v.  Robert  Dollar  Co.,  31 
394.  Where  tenants'  covenant  in  oral  Gal.  App.  576,  161  Pac  10.  Landlord 
lease  to  pay  rent  was  dependent  upon  is  not  liable  for  special  damages  re- 
landlord's  covenant  to  improve  and  suiting  from  leaks  in  roof  unless  he 
have  premises  ready  on  a  date  named,  was  given  notice  and  failed  to  make 
breach  of  landlord's  covenant  to  re-  repairs,  and  in  other  case  is  liable 
pair  would  justify  tenants  in  declin-  only  for  the  diminished  value  of 
ing  to  occupy  premises  at  time  stipu-  premises  where  the  landlord  agreed 
lated,  and  would  release  them  from  to  keep  premises  in  repair  and  the 
obligation  to  pay  rent:  Wise  v.  lease  authorized  the  tenant  to  make 
Sparks  (Ala.),  7^  So.  394.  But,  if  repairs  at  expense  of  landlord  on  his 
the  tenants'  covenant  in  oral  lease  to  failure  to  repair  after  ten  days'  no- 
pay  rent  was  not  dependent  upon  tice:  Roberson  v.  Weaver,  145  Ga. 
landlord's  covenant  to  make  improve-  626,  89  S.  E.  769. 
ments  and  the  tenants  entered  and  *•  Williamsburgh  Power  Co.  v.  Shot- 
occupied  premises  without  improve-  ten,  97  Misc.  716,  162  N.  Y.  S.  239; 
ments  agreed  upon,  they  would  be  Gregory  v.  Manhattan  Briar  Pipe  Co., 
liable  for  rent  subject  to  reduction  174  App.  Div.  106,  160  N.  Y.  S.  916; 
by  cross-damages  that  might  be  al-  Deutsch  v.  Robert  Hoe  Estate  Co., 
lowed  for  landlord's  failure  to  im-  174  App.  Div.  685,  161  N.  Y.  S.  968. 
prove:  Wise  v.  Sparks  (Ala.),  7Z  So.  **  Where  a  lease  requires  the  lessee 
394.  A  lessee  is  not  at  fault  for  not  to  pay  taxes  for  the  proportional  part 
making  repairs  except  those  which  he  of  a  year  during  which  it  occupied 
is  required  to  make  by  Civ.  Code,  art.  premises,  it  did  not  require  payment 
2716:  Boutte  v.  New  Orleans  Ter-  of  entire  tax  for  year  in  which  lease 
minal  Co.,  139  La.  945,  72  So.  513.  commenced  September  1st:  Brooke  v. 
But  the  right  accorded  a  lessee  by  Atlanta  Woolen  Mills,  18  Ga.  App. 
Civ.  Code,  art.  2694,  to  make  repairs  505.  89  S.  E.  598. 
at  expense  of  lessor,  does  not  impose  is  Suter  v.  Jordan  Marsh  Co.,  225 
obligation  on  lessee  to  make  repairs  Mass.  34,  113  N.  E.  580.  And  a 
which  primarily  it  is  the  duty  of  les-  change  of  tax  law  after  signing  lease, 
sor  to  make :  Boutte  v.  New  Orleans  requiring  lessee  to  pay  taxes,  is  of  no 
Terminal  Co.,  139  La.  945,  72  So.  513.  effect  on  his  liability:  Suter  v.  Jor- 
When  no  notice  to  repair  was  given,  dan  Marsh  Co.,  225  M^ss.  34,  113  N. 
the  fact  that  leased  premises  in  which  E.  580. 

bookkeeping    department    was    con-  ^'Theo.  Hamm     Brewing     Co.  v. 

ducted  were  very  damp  for  two  years  Northwestern   Trust  Co.,   135   Minn, 

did  not  release  liability  of  lessee  for  314,  160  N.  W.  792. 
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LEASES-^RENEWALS,   ASSIGNMENTS  AND  SUBLETTING 


'  §  4573.  Assignment — Rights  and  liabilities  of  lessor  and 
lessee. — A  lessee  covenanting  to  pay  rent  who  assigns  the 
lease  to  one  agreeing  to  fulfil  its  covenants  is  not  released  from 
the  terms  of  the  lease  after  the  payment  of  rent  and  lessor's  ac- 
ceptance/ But  where  the  landlord  recognizes  the  assignment  of 
the  lease  and  accepts  rent  from  the  sublessee,  he  thereby  surren- 
ders his  right  to  collect  rent  from  the  lessee.* 

§  4574.  Assignment — Rights  and  liabilities  of  assignee. 
— A  party  will  not  be  liable  for  rent,  unless  his  assignment  was 
only  colorable,  where  the  tenant  assigned  lease  to  him  as  collat- 
eral security,  and  he  entered  into  possession  upon  tenant's  aban- 
donment, and  thereafter  assigned  his  interest  to  a  third  party.^ 
The  sublessee  can  not  exercise  the  option  and  thus  bind  the  lessees 
for  the  extended  period,  where  lessees  sublet  under  an  instru- 
ment giving  the  sublessee  a  right  to  hold  over  for  an  extended 
period.* 


^McFarland  v.  Mayo  (Okla.),  162 
Pac.  753. 

2  Jamison  v.  Reilly,  92  Wash.  538, 
159  Pac.  699. 

8  Century  Holding  Co.  v.  Ebling 
Brewing  Co.,  98  Misc.  226,  162  N.  Y. 
S.  1061. 

<  Tooney  v.  Casey,  82  Ore.  71,  160 
Pac.  583.  Under  a  contract  subleasing 
property  and  providing  for  the  sale 
of  an  option  to  purchase  it  and  the 


pajrment,  in  addition  to  the  rent,  of 
a  monthly  installment  to  be  applied 
on  the  purchase-price,  such  install- 
ment is  not  rent  within  the  meaning 
of  a  statute  which  provides  that  a 
tenant  need  not  pay  rent  where  prem- 
ises, through  no  fault  of  his,  have 
become  untenantable:  Tungsten  Co. 
V.  Beach  (Conn.),  103  Atl.  632,  citing 
Filene  Sons  Co.  v.  Weed,  245  U.  S. 
597.  38  Sup.  Ct.  211. 
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CHAPTER   CXXXVIII 

LEASES — KINDS  OF  TENANCY  CREATED 

§  4580.    Estates  for  years — Nature  and  extent.* — A  lease 

for  ninety-nine  years,  with  the  privilege  of  renewal  for  a  similar 
term  forever,  gives  the  lessee  nothing  more  than  a  qualified  estate, 
and  does  not  grant  an  estate  in  fee.* 

§  4586.  Tenancy  from  month  to  month.* — In  Illinois  a 
verbal  agreement  for  a  lease  is  void  under  the  statute,  and  a 
tenant  holding  over  under  such  an  agreement  becomes  a  tenant 
from  month  to  month.*  The  law  in  Connecticut  is  that  when 
there  is  a  written  lease  for  a  definite  term  and  the  tenant  f  olds 
over,  a  tenancy  from  month  to  month  is  not  created  thereby/ 

§  4587.    Tenancy  at  sufferance.' 

1  Where  it  appeared  that  the  de-  Hayes  v.  Goodwin,  253  Pa.  607,  98 
fendant  by  his  conduct  had  impliedly  Atl.  727.  Where  a  tenant  paid  rent 
agreed  to  continue  as  tenant  for  an-  monthly  in  advance,  and  agreed  to 
other  year  after  his  lease  had  ex-  surrender  premises  on  demand,  ibis 
pired,  the  election  of  plaintiff  so  to  was  a  periodic  monthly  tenancy,  and 
treat  the  contract  may  be  fairly  in-  landlord  could  not  demand  premises 
f erred  from  the  fact  that  plaintiff  until  expiration  of  the  month:  Mc- 
sent  defendant  a  new  lease  for  an-  Kibbin  v.  Pierce  (Tex.  Civ.  App.)> 
other  year  on  the  terms  of  the  old  190  S.  W.  1149.  Assuming  that  a 
lease,  and  accepted  rent  at  monthly  tenant  by  giving  notice  to  Sie  land- 
intervals  at  the  old  rate  in  an  action  lord  that  the  lease  was  void,  became 
to  recover  rent  due  under  a  lease:  a  tenant  from  month  to  month,  he 
Besley  v.  Ridgely,  195  111.  App.  435.  then  was  required  to  give  a  month's 

2  Duryea  v.  Hendrickson,  175  App.  notice  of  intention  to  quit :  0'Brie» 
Div.  188,  161  N.  Y.  S.  999.  v.  Clement,  160  N.  Y.  S.  975. 

*  The  lessee  becomes  liable  for  rent  *  McGivem  v.  ParkhiU^  195  IlL  App. 

for  following  month  unless  warranted  343. 

in  removing  by  Civ.  Code,  §§   1941,  ^Margolis  v.  Wise,  91  Conn.  152, 

1942,  relating  to  duty  of  landlord  to  99  Atl.  511. 

repair  where  rent  is  payable  monthly  •Where  a  person  enters  into  pos- 

in  advance  and  lessee  retains  posses-  session    of    premises   under   a  lease 

sion  after  end  of  month  for  which  from  several  cotenants  and  holds  over 

rent  is  paid :    Rosenbaum  Estate  Co.  after  the  expiration  of  his  term,  and 

V.   Robert  Dollar  Co.,  31   Cal.  App.  after  a  decree  in  partition  proceed- 

576,  161  Pac.  10.    It  is  held  that  les-  ings,  he  becomes  a  tenant  by  suf- 

see  who  transferred  the  license  held  ferance  after  the  partition:  Sutmeycr 

over  and  was  liable  in  an  action  for  v.  Thornton,  63  Pa.  Super.  Ct  607. 
rent  for  premises  leased  for  a  saloon : 
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CHAPTER  CXXXIX 

MORTGAGES — ORIGIN,   NATURE,  DEFINITION  AND  GENERAL 

CHARACTERISTICS 

§4604.  Definition — ^Mortgages  distinguished  from  other 
transactions.^ — ^A  mortgage  is  distinguished  from  a  deed  in 
that  a  mortgage  does  not  pass  title  while  a  deed  does.*  When  the 
real  character  of  contracts  is  doubtful,  courts  of  equity  are  in- 
clined to  construe  them  as  mortgages  rather  than  sales.* 

§  4605.     Mortgages  distinguished  from  deeds  of  trust.^ 

§  4606.  Mortgages  distinguished  from  conditional  sales.** 
— ^Where  a  debt  subsists  between  the  parties  after  the  conveyance 

^  A  "mortgage"  is  a  convcjrance  of  formance  of  the  husband's  contract 
real  estate  or  some  interest  therein,  with  a  purchaser  of  stock  from  him, 
defeasible  on  the  payment  of  money  held  to  operate  as  a  mortgage :  Alex- 
or  the  performance  of  some  condi-  ander  v.  Bosworth,  26  CaL  App.  589, 
tion;  Palmer  v.  Albuquerque,  19  N.  147  Pac.  607.  Where  land  is  trans- 
Mex.  285,  142  Pac.  929,  L.  R.  A.  ferred  to  trustee  to  secure  a  loan, 
1915A,  1106;  West  v.  Middlesex  it  is  to  be  treated  as  a  mortgage,  and 
Banking  Co.,  33  S.  Dak.  465, 146  N,  W.  foreclosed  only  in  the  statutory  man- 
598.  Where  a  purchaser  of  land  paid  ner :  First  National  Bank  v.  Court- 
the  consideration  and  took  possession  right,  82  Ore.  490,  161  Pac  966. 
and  made  improvements,  he  was  the  *A  conveyance  of  mining  land  for 
owner,  and  the  holding  of  the  title  a  valuable  consideration  which  was  to 
deeds  by  the  vendor  as  security  for  a  be  reconveyed  when  the  grantee  had 
debt  did  not  create  a  mortgage :  Has-  been  repaid  the  consideration  and  ex- 
elden  v.  Hamer,  97  S.  Car.  1/8,  81  S.  penses  out  of  the  profits,  was  not  a 
E.  424.  The  instrument  will  not  be  mortgage,  but  a  defeasible  purchase, 
construed  to  be  a  mortgage,  where  as  there  was  no  debt  owing  by  vendor 
there  is  nothing  to  show  that  the  to  vendee:  Coxe  v.  Carson,  169  N. 
parties  to  a  deed  and  lease  creating  Car.  132,  85  S.  E.  224.  Warranty  deed 
an  irredeemable  ground  rent  in-  of  a  mortgagor  construed  with  a  con- 
tended the  transaction  to  have  any  tract  executed  at  the  same  time  be- 
other  effect:  Krieg  v.  McComas,  126  tween  the  parties  held  not  to  consti- 
Md.  377,  95  Atl.  68.  tute  a  conditional  sale,  but  a  mort- 

^Dewit  V.   Bozeman,   17   Ga.  App.  gage:    Dicken  v.  Simpson,  117  Ark. 

666,  87  S.  E.  1100.  304,  174  S.  W.  1154.    An  instrument 

•  Dicken  v.  Simpson,  117  Ark.  304,  executed  as  security  only  is  not  con- 

174  S.  W.  1154.  verted  into  a  conditional  sale  by  the 

*An  instrument,  partially  in  the  form  of  a  conveyance  to  reconvey: 
form  of  a  trust  deed  to  land,  which  Hawkins  v.  Elston,  58  Colo.  400,  146 
declares  that  it  creates  a  lien  upon  Pac.  254.  A  transaction  whereby  pur- 
the  land,  partakes  of  the  nature  of  a  chasers  of  land  transferred  the  land 
mortgage  with  a  power  of  sale:  to  a  pledgee  of  the  purchase-money 
Baulking  Corp.  v.  Hein,  52  Mont.  238,  mortgage  and  notes,  under  an  agree- 
156  Pac  1085.  See  Rooker  v.  Fidel-  ment  that  they  might  redeem,  was 
ity  Trust  Co.  (Ind.),  109  N.  E.  766.  held  not  to  be  a  mortgage  but  a  con- 
Trust  deed,  given  by  husband  and  ditional  sale:  First  Nat.  Bank  v.  Sea- 
wife  to  a  third  person  to  secure  per-  weard,  78  Ore.  567,  152  Pac.  883. 

•  5/ 


§  4608]  CONTRACTS  [1  Supp. 

is  executed  and  delivered,  the  transaction  is  a  mortgage,  but 
where  a  debt  does  not  exist,  and  the  grantor  may  refund  and 
entitle  himself  to  a  reconveyance,  it  is  a  conditional  sale.' 

§  4608.  Evidence  and  construction/ — It  is  held  that  a  res- 
ervation of  a  vendor's  lien  in  a  deed  and  a  recorded  recognition 
of  such  lien  constitute  a  mortgage.®  The  purposes  of  the  trans- 
action and  the  intention  of  the  parties,  properly  ascertained,  may 
be  admitted  in  aid  of  its  solution,  where  there  is  doubt  as  to  the 
meaning  of  terms  used  in  a  mortgage.^ 

§  4609.  Rights  of  the  parties  under  a  mortgage  and  under 
a  conditional  sale.^® — A  mortgage   is   merely  security  and 

^  Branham   v.    Peltzer    (Mo.),    177  contract,  whereby  defendants  were  to 

S.  W.  Z7Z»  take  title  to  property  which  plaintiff 

7  Where  in  suit  to  foreclose  mort-  had  the  option  to  purchase  and  hold 
gage  made  by  a  wife,  the  husband  to  secure  advances  to  plaintiff,  is  an 
disclaimed  interest  in  the  real  estate,  "equitable  mortgage":  Tenvoorde  v. 
he  renounced  marital  rights  in  prop-  Tenvoorde,  128  Minn.  126,  150  N.  W. 
erty,  rendering  transaction  an  equita-  396. 

ble  mortgage  by  the  wife:   Osha  v.  ®  Pennsylvania  Canal  Co.  v.  Brown, 

Higgins,   90  Vt    130,    96    Atl.    700.  235  Fed.  669,  149  C.  C.  A.  89.    When 

W^here  a  vendor  deposits  a  contract  a  note  or  bond  is  given,  the  mortgage 

for  the  sale  of  land  as  security  for  a  which    secures    the    evidence   of   the 

loan,  although  without  assignment,  it  debt    is    to    be    construed    with    it: 

amounts  to   a  pledge  and  creates   a  Eugley  v.  Sproul,  115  Maine  463,  99 

lien     on     the     purchase-money     due  Atl.  443. 

thereon,   and   a  grantee  of  the   land  i®  It  is  held  that  the  mortgagee  has 

by  a  quitclaim  deed  from  the  pledgor  a  qualified  title  in  Illinois  as  the  fee 

with  knowledge  of  such  prior  pledge  title  held  by  a  mortgagee  is  in  the  na- 

takes  subject  thereto:  Grames  V.  Con-  ture  of  a  base  or  determinable  fee 

solidated  Timber  Co.,  215   Fed.  785.  and  is  measured  by  the  mortgage  debt 

Where  the  grantee  delivered  an  un-  and,  when  paid,  the  mortgagee's  title 

recorded  deed  to  the  grantor,  with  the  is  extinguished  by  operation  of  law: 

intention  that  it  should  operate  as  a  Cobe  v.  Bartlett,   191   111.  App.  242; 

mortgage  to  secure  taxes  and  other  Williams  v.  Williams,  270  111.  552,  110 

advances,  while  the  property  was  un-  N.  E.  876.    The  equity  of  redemption 

occupied  and  in  the  constructive  pos-  from    a    mortgage    is    a    substantive 

session  of  the  grantor,  it  constituted  property  right  retained  by  the  mort- 

a  valid  equitable  mortgage :  Jennings  gagor ;  it  arises  when  the  property  is 

v.  Augir,  215  Fed.  658.     Defendants  hypothecated  and  is  terminated  by  a 

claiming  under  A  are  not  entitled  to  sale:   Banking  Corporation  of  Mon- 

recover    land,    a    bond    for    title    to  tana  v.  Hein,  52  Mont.  238,  156  Pac, 

which   was   transferred   to   secure   a  1085;   Smith  v.  Berry,   167  Ky.  646, 

debt  by  A  to  C  under  agreement  that  181   S.  W.  379 ;  Williams  v.  Purcell, 

on  payment  of  the  debt  it  should  be  45  Okla.  489,  145  Pac  1151;  Care  v. 

transferred  to  B  as  the  transfer  of  Wollenberg,   68   Ore.   420,    136  Pac. 

the  bond  was  an  equitable  mortgage  866;    Yates   v.    Caswell     (Tex.    Civ. 

and   trust   in   B's    favor:    Tumlin   v.  App.),  169  S,  W.  1104;  McLemore  v. 

Tumlin,  195  Ala.  457,  70  So.  254.  Bickerstaff  (Tex.  Civ.  App.).  179  S. 

8  White  V.  Hartman,  26  Colo.  App.  W.  536.  A  security  deed  passes  title 
475,  145  Pac.  716.    And  an  executed  to  the  grantee  until  tlie  debt  secured 
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leaves  the  title  in  the  mortgagor.^*  Where  one  obtains  a  convey- 
ance from  a  grantee  in  a  deed  which  is  absolute  in  form,  but  is  in 
fact  a  mortgage,  he  acquires  no  title  unless  he  is  a  purchaser  for 
value  and  without  notice  that  the  deed  is  a  mortgage,^* 

is  fully  paid,  though  a  bond  for  re-  App.),  187  S.  W.  568;  Terminal  Ice 
conveyance  be  given  by  the  grantee  &c.  Security  Co.  v.  Security  Co.  (Mo. 
under  Civ.  Code  1910,  §  3306:  Wood  App.),  187  S.  W.  568;  Terminal  Ice 
V.  Dozier,  142  Ga.  538,  83  S.  E.  133;  &c.  Co.  v.  Commercial  Fire  Ins.  Co. 
Minick  v.  Reichenbach,  97  Nebr.  629,  (Mo.  App.),  187  S.  W.  569;  Terminal 
150  N.  W.  1001.  Ice  &c.  Co.  v.  Stuyvesant  Ins.  Co. 
iiRorman  v.  Holloway,  122  Ark.  (Mo.  App.),  187  S.  W.  569;  Page  v. 
341.  183  S.  W.  763;  Smith  v.  Berry,  Turk,  43  Okla.  667,  143  Pac.  1047; 
167  Ky.  646.  181  S.  W.  379;  Cleve-  Shields  v.  Pittsburgh,  252  Pa.  74,  97 
land  V.  Bateman,  21  N.  Mex.  675,  At!.  124;  Union  Machinery  &c.  Co. 
158  Pac.  648.  A  mortgage,  being  v.  Darnell,  89  Wash.  226,  154  Pac. 
a  mere  lien  on  the  land,  does  not  af-  183.  Contra:  Watkins  v.  Perry,  25 
feet  the  quality  of  the  fee-simple  es-  Colo.  App.  425,  139  Pac.  551 ;  Hawk- 
tate  of  the  mortgagor,  and  until  the  ridge  v.  Treasurer  and  Receiver  Gen- 
mortgagee  enters,  the  mortgagor  is  eral,  223  Mass.  134,  111  N.  E.  707. 
the  owner  in  fee  simple:  Terminal  ^^ Robertson  v.  United  States  Live 
Ice  &c.  Co.  V.  Security  Co.  (Mo.  Stock  Co.,  164  Iowa  230,  145  N.  W. 
(Mo.  App.),  187  S.  W.  564;  Terminal  535;  Bond  v.  Ellison,  80  Ore.  634,  157 
App.),  187  S.  W.  568;  Terminal  Pac.  1103;  McLemore  v.  Bickerstaff 
Ice  &c.  Co.  V.  Lumbermen's  Ins.  Co.  (Tex.  Civ.  App.),  179  S.  W.  526; 
(Mo.  App.),  187  S.  W.  568;  Termi-  Murphy's  Hotel  Co.  v.  Benet,  119  Va. 
nal  Ice  &c  Co.  v.  Security  Co.  (Mo.  157,  89  S.  E.  104. 
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FORM,  CONTENTS  AND  REQUISITES  OF  MORTGAGES 

§  4615.     Form  of  conveyance  in  general.^ 

§  4616.     Statutory  forms.* 

§  4617.  Description  of  parties. — It  has  been  held  that 
where  there  is  a  consideration  between  the  debtor  and  creditor,  a 
note  and  mortgage  given  to  secure  the  debt  may  be  taken  in  the 
name  of  a  consenting  third  person,  although  the  consideration 
did  not  move  from  him.' 

§  4618.     Description  of  property.* — It  is  held  that  the  in- 

1 A  grantor  can  not  procure  recon-  Hall  and  certain  four  detached  pieces 

veyance  upon  proof  of  oral  promise  of  land  specifically  described,  and  did 

by  grantee  to  reconvey  on  repajTnent  not   include    certain    beach   land  lo- 

of    sum   advanced   to  grantor   under  cated   more   than   three    miles   from 

Act  of  June  8,  1881  (P.  L.  84)  :  Oli-  the  farm,  where  the  title  to  this  had 

ver  V.  Oliver,  251  Pa.  574,  97  Atl.  84.  been    derived    through    a    different 

And  no  subsequent  parol  agreement  chain:    Kellum   v.    Corr,  209  N.  Y. 

could  change  its  character  where  a  486,  103  N.  E.  701.    The  intention  of 

deed,  absolute  in  form,  was  a  raort-  the  parties  at  the  time  the  mortgage 

gage  at  the  time  it  was  executed :  Mc*  was  executed  determines  the  question 

Lemore    v.    Bicker  staff     (Tex.     Civ.  whether  nursery  stock,  prima  fade  a 

App.),  179  S.  W.  536.  A  parol  mort-  part  of  the  realty,  is  subject  to  the 

gage  of  real  estate  is  invalid :  Roberts  lien  of  a  mortgagee  of  the  land :  G)- 

V.  Terry,  161  Ky.  397,  170  S.  W.  965.  lonial  Land  &c.  Co.  v.  Joplin  (Tex. 

2  A  mortgage  is  sufficient  where  it  Civ.  App.),  184  S.  W.  537.  A  con- 
describes  the  mortgagors,  the  mort-  ventional  mortgage  includes  future 
gagee,  the  note  to  be  secured,  the  improvements  under  Rev.  Civ.  Code, 
premises  mortgaged,  and  the  consid-  art.  3310 :  Louisiana  Land  &c  Co.  v. 
eration  for  which  the  note  is  given :  Gulf  Lumber  Co.,  134  La.  784,  64  So. 
Harsh  v.  Sutton,  180  111.  App.  651.  713.    And  at  common  law  a  mortgage 

8  It  is  held  that  where  there  is  a  or  lien  on  land  covers  all  subsequent 

consideration     between     debtor     and  buildings    and    improvements   placed 

creditor,  a  note  and  mortgage  given  thereon:    Basham    v.    Goodholra  &c. 

to  secure  the  debt  may  be  taken  in  In  v.  Co.,  52  Okla.  536,  152  Pac.  416. 

the  name  of  a  consenting  third  per-  Mortgage  deed  of  farm  land  adjoin- 

son,  though  the  consideration  did  not  ing  tidewater  did  not  to  pass  shore  as 

move    from   him :     Newton     Savings  appurtenant  thereto :  McLellan  v.  Mc- 

Bank  v.  Howerton,  163  Iowa  677,  145  Fadden,  114  Maine  242,  95  Atl.  1025. 

N.  W.  292.                                        ^  The  tramway  is  included  in  a  mort- 

*A  mortgage  which  did  not  give  gage  where  a  mortgage  covers  two 
the  range  number  is  insufficient  to  plantations  connected  by  tramway  laid 
pass  the  legal  title ;  Neas  v.  Whitener-  on  servitude  of  way  over  other  plan- 
London  Realty  Co.,  119  Ark.  301,  178  tations:  Coguenhem  v.  Trosclair,  13/ 
S.  W.  390,  Ann.  Cas.  1917B,  780n.  De-  La.  985,  69  So.  800.  It  is  held  that  a 
scription  in  a  trust  deed  held  to  in-  mortgage  of  a  mill  property  did  not 
elude  only  the  farm  known  as  Rock  cover  as  "appurtenances"  a  fight  plant 
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sertion  of  the  name  of  an  adjoining  county,  erroneously  made, 
does  not  invalidate  the  instrument,  where  the  section,  township, 
range  and  state  were  correctly  stated.' 

§  4626.     Description  of  note.* 
§  4628.     Interest/ 

§  4629.  Taxes.® — Where  the  mortgagor  covenants  to  pay 
taxes,  a  judgment  may  be  entered  against  him  for  his  breach.*  A 
mortgagee  who  is  authorized  to  pay  taxes  need  not  determine  at 
his  peril  the  validity  of  a  tax.^^ 

§  4630.  Insurance." — Where  the  mortgage  merely  pro- 
vides that  on  the  mortgagor's  failure  to  insure  the  property  the 


operated  by  djmamos  placed  in  the 
power  room  of  the  mill  and  operated 
by  the  same  power,  but  which  had  no 
connection  with  the  operation  of  the 
mill:  Williamson  v.  Clay  Center,  237 
Fed.  329,  150  C.  C  A.  343.  ' 

5  O'Leary  v.  Schoenfeld,  30  N.  Dak. 
374,  152  N.  W.  679.  A  mortgage  is 
not  necessarily  invalidated  by  mere 
indefiniteness  in  the  description  or  an 
error  of  description:  Varner-Collins 
Hardw.  Co.  v:  New  Milford  Security 
Co.  (Okla.),  153  Pac.  667. 

«  The  following  has  been  held  to  be 
a  sufficient  description  of  the  note 
secured  by  a  mortgage  "to  secure  the 
payment  of  promissory  note  bearing 
this  date  and  due  January  1,  1912, 
for  $1,000":  Denison-Gholsom  Dry 
Goods  Co.  V.  Hill,  135  Tenn.  60,  185 
S.  W.  723.  Where  a  mortgage  re- 
cited that  it  secured  a  note  for  $300, 
and  the  mortgage  and  a  note  for  $250 
were  in  the  possession  of  the  mort- 
gagee at  his  death,  the  discrepancy 
indicates  only  a  mistake  by  the  scriv- 
ener in  preparing  the  mortgage: 
Beattie  v.  Meeker,  149  N.  Y.  S.  453. 

^  Where  an  agreement  to  pay  an 
additional  1  per  cent,  on  the  amount 
of  a  mortgage  on  the  interest  days 
"during  the  existence  of  the  mort- 
gage" is  made  it  ceases  on  foreclo- 
sure of  the  mortgage:  Daily  Realty 
Co.  V.  Schmuck,  90  Misc.  631,  153  N. 
Y.  S.  965.  If  considered  as  a  provi- 
sion for  interest,  a  contract  executed 
with  a  mortgage  and  as  a  part  thereof, 
providing  that  if  the  mortgagors  failed 
to  pay  the  debt  out  of  the  crops,  there 


being  no  crop  failure,  they  would 
pay  the  mortgagee  the  sum  of  $500 
as  liquidated  damages  was  held  vio- 
lative of  Rev.  Codes  1905,  §  6564: 
Hocksprung  v.  Young,  27  N.  Dak. 
322,  146  N.  W.  547. 

^A  mortgagee,  whether  in  posses- 
sion or  not,  is  entitled  to  tack  the 
amount  so  paid  to  his  mortgage  and 
recover  it  on  foreclosure  where  he 
pays  rent  and  taxes  to  preserve  the 
value  of  his  security:  Leavitt  v.  Wal- 
demar  Co.,  88  Misc.  285,  151  N.  Y.  S. 
832.  On  bill  to  foreclose  the  com- 
plainant was  held  entitled  to  taxes 
paid  by  him  on  a  portion  of  the  land 
added  by  natural  accretion  subsequent 
to  the  mortgage:  Murray  v.  Gordon, 
182  IlL  App.  460.  In  the  absence  of 
a  provision  in  the  mortgage  requiring 
him  to  do  so,  a  mortgagee  is  under 
no  obligation  to  pay  taxes  on  the 
mortgaged  property:  Price  v.  Salis- 
bury, 41  Okla.  416,  138  Pac.  1024. 

»  Ogden  V.  Bradshaw,  161  Wis.  49, 
150  N.  W.  399,  152  N.  W.  654. 

1°  Farmers'  Security  Bank  v.  Mar-* 
tin,  29  N.  Dak.  269,  150  N.  W.  572. 
And  that  the  grantors  in  a  deed  of 
trust  which  was  given  to  secure  a 
debt  paid  taxes  due  on  the  land  to 
a  corporation  organized  to  develop 
and  sell  the  land  did  not  relieve  them 
from  liability  under  the  deed  of  trust 
to  the  grantee  therein  for  taxes  which 
he  paid:  Rowan  v.  Texas  Orchard 
Development  Co.  (Tex.  Civ.  App.), 
181  S.  W.  871. 

11  The  mortgagee  is  required  to  in- 
sure upon  the  mortgagor's  failure  to 
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§  4632]  CONTRACTS  [1  Supp. 

mortgagee  may  do  so  at  the  mortgagor's  expense,  he  may  so  in 
sure  but  can  not  foreclose  as  for  a  breach.^* 

§  4632,  Execution."  —  A  mortgage  note  is  enforcible 
where  the  signatures  of  the  makers  appear  at  the  end  of  the  mort- 
gage, though  they  do  not  at  the  end  of  the  note  portion." 

§  4635.  Delivery  and  acceptance.^* — Without  a  delivery 
the  mere  filling  in  of  the  blanks  in  a  mortgage  form  by  the  mort- 

do  so  where  the  mortgage  binds  the  own   names   as   the   acknowledgment 

mortgagor  to  keep  the  buildings  in-  ratifies    the    unauthorized    signature: 

sured,  and  stipulates  for  foreclosure  O'Neal  v.  Judsonia  State  Bank,  HI 

on   their    failure   to   pay    insurance:  Ark.  589,  164  S.  W.  295. 
First  Nat  Bank  v.  Kirby  (Mo.),  175        "Watson  v.  Fenn,  145  Ga.  220,  88 

S.  W.  926.    Where  a  mortgagee  does  S.  E.  819. 

not  insure  his  own  risk,  but  that  of  ^*  Delivery  pursuant  to  the  inten- 
the  mortgagor  at  the  latter's  expense,  tion  of  the  parties  is  essential  to  the 
the  mortgagee,  on  collecting  the  pol-  legal  existence  of  a  mortgage :  Stock- 
icy  after  loss,  is  bound  to  account  to  ton  v.  Turner,  30  N.  Dak.  641,  153  N. 
the  mortgagor :  Rutherford  v.  Sample,  W.  275 ;  Garner  v.  Martin,  7Z  W.  Va. 
186  Mo.  App.  469,  171  S.  W.  578.  407,  80  S.  E.  495.    A  delivery  of  a 

12  Johnson  v.  Northern  Minnesota  deed  of  trust  to  the  vice-president  of 

Land  &c  Co.,  168  Iowa  340, 150  N.  W.  a  bank  is  a  delivery  to  the  bank,  al- 

596.     But   where  a   mortgagor   cov-  though  the  vice-president  agreed  that 

enants  to  pay  a  debt  according  to  the  he  would  retain  the  instrument  in  his 

terms  of  a  note,  and  the  mortgage  also  custody,  and  that  it  should  only  be 

contains  a  clause  that  on  failure  to  used  to  satisfy  the  directors  who  had 

maintain  insurance  the  mortgage  shall  demanded  security :  Rushing  v.  Gti- 

become  due,  a  breach  of  such  agree-  zens'   Nat   Bank    (Tex.   Civ.  App.), 

ment  accelerates  the  time  of  payment :  162  S.  W.  460.     Where  a  mor^ge 

Porter  v.  Schroll,  93  Kans.  297,  144  is   delivered   to  one  of   joint  niort- 

Pac.  216.  gagees,  attorney  for  two  of  the  others, 

18  The  borrower  is  entitled  to  a  can-  and  fellow  trustee,  under  a  will,  of 

cellation  of  the  mortgage  where  an  the  remaining  mortgagee,  it  is  valid: 

applicant  for  a  loan  executed  a  note  Hanson  v.  Griswold,  221  Mass.  228, 

and  mortgage  and  signed  the  applica-  108  N.  £.  1035.    There  was  no  valid 

tion,   and   the   terms   of    the   verbal  delivery  of  a  mortgage  and  note  sur- 

agreement  were  never  complied  with  rendered   to   the   mortgagee   with  a 

or    the    money    paid:     Stogsdill    v.  condition  that  the  property  which  the 

Holmes,  114  Ark.  574,  169  S.  W.  961.  mortgagor  was  buying  proved  satis- 

A  stockholder  in    a    corporation    is  factory   on    inspection:    Simmons  v. 

competent  as  a  nonofficial  witness  to  Meyers     (Ind.    App.),     112    N.    E. 

the  signature  of   a  mortgagor  to  a  31.     Where  a  mortgagee   agreed  to 

mortgage  in  favor  of  the  corporation :  take  a  new  mortgage  which  should 

In  re  Williams,  224  Fed.  984.  Nor  is  a  not  be  effective  tmtil  the  interest  on 

stockholder  of  a  mortgagee  corpora-  the  first  mortgage  had  been  paid  or 

tion  incompetent  as  a  nonofficial  wit-  settled,  and  recorded  the  new  mort- 

ness  under  Civ.  Code  1910,  §  3257,  to  gage  without  the  interest  being  paid, 

the  signature  of  tlie  mortgagor :  Peag-  his  act  amounted  to  acceptance :  Gray 

ler  V.  Davis,  143  Ga.  11,  84  S.  E.  59,  v.  Gilliam,  166  Ky.  194,  179  S.  W.  22. 

Ann.  Cas.  1917A,  232n.    A  signature  A  mortgagee's  failure  to  sign  an  «:t 

is  essential  to  the  valid  execution  of  of  mortgage  does  not  render  it  ah 

a  mortgage :  J.  S.  Gabel  Lumber  Co.  solutely  null,  and  proceeding  to  f ore- 

V.  West,  95  >febr.  394,  145  N.  W.  849.  close  amounts  to  an  acceptance :  Rich- 

If  parties  acknowledged  the  execu-  ardson  v.  McDonald,  139  La.  651,  71 

tion  of  a  mortgage,  it  is  immaterial  So.  934. 
that  tliey  may  not  have  signed  their 
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gagee  after  it  had  been  signed  in  blank  by  the  mortgagor  would 
not  create  a  valid  mortgage.^* 

§  4639.  Construction. — A  note  and  mortgage  are  con- 
strued together  as  one  contract." 

§  4640.  Recording." — Negligent  failure  to  record  a  mort- 
gage does  not  render  it  invalid  as  against  subsequent  unsecured 
creditors.^®  The  recording  of  a  mortgage  does  not  give  con- 
structive notice  where  it  is  not  properly  executed.***  An  unre- 
corded mortgage  is  good  as  against  one  holding  under  a  volun- 
tary conveyance.*^ 

§  4641.  Mortgages  to  secure  future  advances.** — On  a  bill 
for  an  accounting  under  a  mortgage,  the  mortgagee  was  entitled 

^•Vermont   Accident   Ins.    Co.   v.  483,  132  C.  C.  A.  543;  Hicks  v.  Sec- 
Fletcher,  88  Vt  394,  89  AtL  480.  ond  Nat  Bank,  224  Fed.  53,  139  C. 

1^  Oklahoma  City  Development  Co.  C.  A.  615 ;  Voelpel  v.  Phoenix  Mut. 

V.  Picard,  44  Okla.  674,  146  Pac  31;  Life  Ins.  Co.  (Mo.  App.),  183  S.  W. 

Sims  V.  Central  State  Bank  (Okla.),  679;  Lake  v.  Oldacre,  160  N.  Y.  S. 

155  Pac.  878;  Vinson  v.  Carter  (Tex.  435;  Engelkemeier  v.  Lillis   (Okla.), 

Civ.  App.),  161  S.  W.  49.  153  Pac  877. 

18  All  mortgages,  whether  on  realty  20  National  Bank  v.  Hill,  226  Fed. 
or  personalty,  are  a  lien  on  the  prop-  102 ;  Storthz  v.  Bank  of  England,  132 
erty  as  against  third  parties  from  the  Ark.  451,  185  S.  W.  784;  Barrow  v. 
time  filed  for  record:  Murray  Co.  v.  E.  Tris  Napier  Co.,  16  Ga.  App.  309, 
Satterfield,  125  Ark.  85,  187  S.  W.  85  S.  E.  267.  But  see  Merrick  v.  Tay- 
927.  An  unrecorded  mortgage  is  lor,  14  Ga.  App.  81,  80  S.  E.  343. 
valid  between  the  parties:  Western  2i)\restem  Tie  &c.  Co.  v.  Camp- 
Tie  &c.  Co.  V.  Campbell,  113  Ark.  bell,  113  Ark.  570,  169  S.  W.  253,  Ann. 
570,  169  S.  W.  253,  Ann.  Cas.  1916C,  Cas.  1916C,  943n. 
943n ;  Cooper  v.  Bacon,  143  Ga.  64,  84  22  a  deed  reciting  that  it  secured 
S.  E.  123.  A  lessee  from  the  mort-  existing  indebtedness,  as  well  as  sub- 
gagor  subsequent  to  the  recording  of  sequent  advances  or  loans  to  be  made, 
the  mortgage  holds  subject  to  the  will  include  such  subsequent  advances 
mortgage:  Bennett  v.  United  States  as  between  the  parties:  Carrington  v. 
Land  &c.  Co.,  16  Ariz.  138,  141  Pac  Citizens'  Bank,  144  Ga.  52,  85  S.  E. 
717.  A  mortgage  on  an  entire  tract  1027,  Advances  to  mortgagor  to  meet 
is  a  first  mortgage  on  the  portion  pay  roll  are  to  be  included  in  com- 
thereof  when  a  prior  mortgage  on  puting  amount  due  on  mortgage  to  be 
the  portion  has  been  discharged  and  a  paid  by  manufacturing  ties  and  lum- 
new  mortgage  taken :  Stanley  v.  True,  ber :  Blessing  v.  Johnson,  164  Ky.  647, 
114  Maine  503,  96  Atl.  1057.  An  ab-  176  S.  W.  17.  But  where  the  mort- 
solute  deed  which  is  intended  to  be  gage  was  given  by  two  persons  op- 
defeasible  or  as  security  for  money,  crating  a  corporation  to  secure  $10,- 
being  a  mortgage  in  fact,  must  be  (XX)  and  such  advances  as  should  there- 
recorded  as  such :  Williams  v.  Purcell,  after  be  made  to  them,  it  did  not  e- 
45  Okla.  489,  145  Pac.  1151 ;  Freed-  cure  a  subsequent  advance  to  the  r.ir- 
man  v.  Avery,  89  Conn.  439,  94  Atl.  poration  as  against  the  holder  of  a 
969;  Gilmore  v.  Hoskinson,  98  Kans.  junior  mortgage:  In  re  Elmore  Cot- 
86,  157  Pac.  426.  ton  Mills,  217  Fed.  810. 

"Deupree    v.    Watson,    216    Fed. 
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to  charge  the  amount  paid  on  a  debt  of  the  mortgagor,  but  was 
not  entitled  to  any  rebate  obtained  from  the  debtor.** 

§  4647.  Absolute  deed  as  mortgage  in  general.** — Where 
the  conveyance  is  absolute  in  form  but  is  made  merely  to  secure 
a  loan  or  contemporaneous  debt,  a  court  of  equity  wiU  disregard 
the  form  of  the  instrument  and  construe  it  according  to  the  intent 
of  the  parties.'®  But  where  the  intent  of  the  parties  was  that  title 

23  Compton  V.  Collins,  190  Ala.  499,  proper  averments  and  sufficient  proof, 

67  So.  395.    See  also  Engler  v.  Eng-  will     treat    absolute    conveyance    as 

ler,  192  Mich.  361,  158  N.  W.  836.  mortgage,  and  permit  redemption  by 

2*  [Main  section  cited  in  In  re  As-  the  mortgagor:  Van  Dyke  v.  Bloede, 

sessment  of  Aurora  Gaslight  &c.  Co.  128  Md.  330,  97  Atl.  630.    Generally 

(Ind.  App.),  113  N.  E.  1012,  1016.]  where  doubt  exists  as  to  whether  a 

The  form  of  an  instrument  will  not  writing  is  a  sale  or  mortgage,  such 

preclude  inquiry  into  the  real  nature  doubt  will  be  resolved  in  favor  of  the 

of  the  transaction  as  equity  looks  to  debtor,  and  the  writing  construed  to 

the   final   intent  rather   than   to   the  be  a  mortgage:  Charles  v.  Thackcr, 

form,  and  though  a  conveyance  be  in  167  Ky.  835,  181  S.  W.  611.    A  deed 

the  form  of  a  deed,  yet  where  the  of   community  property  made  by  a 

intent  to   secure   an  indebtedness   is  husband  on  the  parol  agreement  that 

clear,  equity  will  treat  it  as  a  mort-  the  grantee  should  pay  debts  of  the 

gage:  Lewis  v.  Davis  (Ala.),  7Z  So.  husband  is  held  not  to  be  r^rded 

419;    In    re   Assessment   of    Aurora  as  a  mortgage  given  as  security  for 

Gaslight  &c.  Co.  (Ind.  App.),  113  N.  the   pa3rment    of    the    debt   due  the 

E.  1012.    Where  there  is  no  debt  due  grantee  or  the  other  debts:  Bier  v. 

from  a  grantor  to  the  grantee  in  a  Leisle,  172  CaL  432,  156  Pac  870.  An 

deed  absolute  in  form  it  is  not  a  mort-  agreement  that  a  deed   with  agree- 

gage:     Stollenwerck   v.    Marks,    188  ment  to  recovery  on  pa3rment  of  the 

Ala.  587,  65  So.  1024.    Where  a  pur-  debt  should  not  be  regarded  as  a  mort- 

chaser   was  unable   to   complete   the  gage  did  not  dtange  its  pharacter  as 

contract   except   with   the   assistance  a  mortgage:  Marshall  v.  Russell,  61 

of  a  third  person  made  a  contract  Colo.  417,  158  Pac.  141. 

with  such  third  person,  who  agreed  ^^  Power  &c.   Co.  v.   Capay  Ditch 

to  pay  the  balance  of  the  price  and  Co.,  226  Fed.  634,  141  C  C.  A.  390; 

to   make   a   further   advancement  in  Kid  well  v.  White,  44  App.  D.  C.  600; 

consideration  of  an  absolute  deed  in  First  Nat.  Bank  v.  Timmins,  4  Alaska 

fee,  the  transaction  was  held  not  a  242;   Prickctt  v.  Williams,  110  Ark. 

mortgage:      Stollenwerck   v.    Marks,  632,  161  S.  W.  1023;  Mclver  v.  Rob- 

188  Ala.  587,  65  So.   1024;   Arizona  erts,   112  Ark.  607,   165   S.  W.  273: 

Copper    Estate   v.   Watts,   237    Fed.  Hawkins  v.  Elston,  58  Colo.  400,  146 

585,  150  C.  C.  A.  467 ;  Lewis  v.  Da-  Pac  254 ;  Berry  v.  Williams,  141  Ga. 

vis  (Ala.),  73  So.  419;  King  v.  Crone,  642,  81  S.  E.  881;  Wells  v.  Kemmc, 

141  Ark.  121,  169  S.  W.  238;   Shaner  145  Ga.  17,  88  S.  E.  562;  Wiggins  v. 

v.   Rathdrum   State   Bank,  29   Idaho  Sheppard,  145  Ga.  835,  90  S.  E  56; 

576,   161    Pac.  90 ;   Friend  v.   Beach,  Henry  v.  Britt,  265  111.  131,  106  N.  E 

276  111.  397,  114  N.  E.  911;  Wenske  455;    Peterson   v.    Peterson,   192  III. 

V.     Kenneke,     182     111.     App.     558 ;  App.  553 ;  Shultz  v.  McCarty,  193  111. 

Koehler  v.  Haller,  62  Ind.  App.  8,  112  App.  318;  Threewit  v.  McFall,  196  111. 

N.  E.  527;  City  Lumber  Co.  v.  Hoi-  App.  609;  Donlon  v.  Maley,  60  Ind. 

lands,  181  Mich.  531,  148  N.  W.  361 ;  App.  25,  110  N.  E.  92;  Fort  v.  Colby, 

Hutchings  v.  Terrace  City  Realty  &c.  165  Iowa  95,  144  N.  W.  393 ;  Cullen 

Co.  (Mo.),  175  S.  W.  905;  Branham  v.  Butterfield  (Iowa),  160  N.  W.  125: 

V.  Peltzer  (Mo.),  177  S.  W.  373;  Care  Gilmore  v.  Hoskinson,  98  Kans,  86, 

\'.  Wollenberg,  68  Ore.  420,  136  Pac.  157   Pac.  426;   Jackson  v.  Maxwell 

366;  Mitchell  v.  Morgan   (Tex.  Civ.  113  Maine  366,  94  AtL  116,  Ann.  Gas. 
.:Vpp.),  165  S.  W.  883.    Equity,  upon 
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should  pass,  with  the  privilege  of  repurchase  instead  of  providing 
security  for  a  debt,  the  transfer  is  a  mortgage.'* 

§  4648.  Deed  and  defeasance  —  Time  of  execution.*^ — 
Where  a  deed  absolute  in  form  is  accompanied  by  a  contract  re- 
quiring the  grantee  to  sell  and  account  for  the  excess  above  the 
grantor's  debt,  and  gives  the  grantor  a  right  to  redeem,  it  is  in 
effect  a  mortgage.^® 

§  4650.  Absolute  deed  as  mortgage  or  conditional  sale — 
Facts  considered.'® — If  there  is  doubt  as  to  the  intent  of  the 
parties,  the  court  will  construe  the  transaction  to  be  a  mortgage.**^ 

§  4651.    Existence  of  debt." 

1917c;  966ii;  Crawford  v.  Nies,  224  Pac   486.     It   did   not   constitute   a 

Mass.  474,   113  N.   E.  408;   Ehle  v.  mortgage  but  an  absolute  conveyance 

Looker,   182   Mich.  248,    148   N.   W.  with  an  option  to  repurchase  where  a 

37S;  Young  v.  Baker,  128  Minn.  398,  deed  was  executed   in  consideration 

151    N.   W.    132;    Gibson   v.    Morris  of  a  certain  sum  and  an  agreement 

State   Bank,   49  Mont.  60,   140   Pac.  made  that  the  vendee  should  pcconvey 

76;  Belieu  v.  Card,  95  Nebr.  462,  145  upon  a  repayment  of  the  money  within 

N.  W.  976;  Palmer  v.  Albuquerque,  three  years:  Gogarn  v.  Connors,  188 

19  N.  Mex.  285,  142  Pac.  929,  L.  IL  Mich.  161,  153  N.  W.  1068;  Lamber- 

A.  1915 A,  1106;  Williams  v.  Purcell,  son  v.  Bashore,  167  Cal.  387,  139  Pac. 

45  Okla.  489,  145  Pac.  1151;  Messner  817;   Palmer  v.  Albuquerque,   19  N. 

V.  Carroll  (Okla.),  159  Pac  362;  Nic-  Mex.  285,  142  Pac.  929,  L.  R.  A.  191SA. 

haus  v.  Shetter,  78  Ore.  447,  153  Pac  1106;   Bethea  v.   Allen,    101    S.   Car. 

486 ;  Bryan  v.  Boyd,  100  S.  Car.  397,  350,  85  S.  E.  903 ;  Baldwin  v.  McDon- 

84  S.   E.  992;    Alexander  v.  Conley  aid,  24  Wyo.  108,  156  Pac.  27. 
(Tex.    Civ.   App.),    187   S.   W.  254;  as  Hawkins  v.  Elston,  58  Colo.  400, 
Mankin  v.  Dickinson,  76  W.  Va.  128,  146  Pac.  254 ;  Freedman  v.  Avery,  89 

85  S.  E.  74,  Ann.  Cas.  1917D,  120n ;  Conn.  439,  94  Atl.  969 ;  McRobert  v. 
Harvey  v.  Shipe,  78  W.  Va.  246,  88  Bridget,  168  Iowa  28,  149  N.  W.  906 ; 
S.  E.  830;  Polly  v.  Gumney,  157  Wis.  Colgan  v.  Farmers  &c.  Bank,  69  Ore. 
362,  147  N.  W.  356.  357,  138  Pac  1070. 

2«  Shaner  v.  Rathdrum  State  Bank,  «»  Whether  an  instrument  is  a  deed 
29  Idaho  576,  161  Pac.  90;  Greff  v.  or  a  mortgage  is  determined  at  the 
Hobbs  (Iowa),  159  N.  W.  429;  Cul-  inception  of  the  transaction  and  the 
len  V.  Butterfield  (Iowa),  160  N.  W.  intention  of  the  parties  determines  its 
125;  Johnson  v.  McKenzie,  80  Ore.  nature:  Beverly  v.  Davis,  79  Wash. 
160,  154  Pac.  885,  156  Pac  791 ;  Flynn  537,  140  Pac  696 ;  Cullen  v.  Butter- 
V.  J.  M.  Radford  Grocery  Co.  (Tex.  field  (Iowa),  160  N.  W.  125;  Rob- 
Civ.  App.),  174  S.  W.  902.  itaille  v.  Boulet,  53  Mont.  66,  161  Pac 


476, 

270 

Nat.  Bank  v.  Maxson.  168  Iowa  318,  Nat.  Bank.  76  Ore.  579,  143  Pac  1100, 

150  N.  W.  601 :  Karcher  v.  Karcher,  149  Pac  938. 

138  La.  288,  70  So.  228;  Heck  v.  Wat-  so  Fort  v.  Colby,  165  Iowa  95.  144 
kins  (Mo.  App.),  183  S.  W.  351.  It  N.  W.  393;  McRobert  v.  Bridget,  168 
is  not  necessary  that  there  should  be  Iowa  28,  149  N.  W.  906. 
a  written  deed  of  defeasance  to  con-  ^i  The  controlling  test  in  determ in- 
stitute a  deed  in  form  a  mortgage:  ing  whether  a  deed  absolute  in  form 
Niehaus  v.  Shetter,  78  Ore.  447,  153  is  a  mortgage  is  whether  the  grantor 
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§  4655.  Evidence." — One  alleging  that  a  deed  is  a  mort- 
gage has  the  burden  of  proving  it.*'  And  the  evidence  must  be 
clear,  definite,  unequivocal  and  convincing.'* 

§  4657.     Equitable  mortgages — Definition.'* 

§  4659.     Informal  mortgages.'* — In  equity,  an  agreement 

to  give  a  mortgage  is  ordinarily  considered  a  mortgage.'^ 

§  4664.     Insane  persons." 

was   the    grantee's    debtor:    Root   v.  114  N.  E.  746,  Ann.  Cas.  1917C,  979n. 

Wear,  98  Kans.  234,   157   Pac.   1181.  »« It  was  held  that,  as  between  the 

A  deed  may  still  be  a  mortgage,  pro-  parties,  the  land  was  subject  to  the 

vided  a  debt  or  the  fulfilment  of  some  lien  where  one  who  had  mortgaged 

contract  is  secured  by  the  latter,  and  chattels   and   agreed    to    replace  the 

no   collateral  personal   security  need  mortgage  with  one  executed  by  him- 

be  taken :  Eugley  v.  Sproul,  115  Maine  self  and  wife  used  the  property  to 

463,  99  Atl.  443.  secure  a  loan  to  complete  payment  of 

32  In  a  bill  to  compel  conveyance  a  farm,  promising  to  give  the  lender 

of  land  when  it  is  alleged  that  the  a  mortgage  on  the  farm  executed  by 

predecessor  of  defendant  in  title  to  himself  and  wife,  but  gave  a  mort- 

certain   land  took  title  on   a   verbal  gage   not   acknowledged   and   signed 

agreement  to  convey  to  complainant  only  by  himself,  though  his  wife  en- 

on  payment  of  certam  sums  of  money,  joyed  the  fruits  of  the  exchange  of 

oral  testimony  of   the  agreement  to  security :  English  v.  Sanborn,  97  Kans. 

reconvey    is    competent:    Henry    v.  393,  155  Pac  1079.    Where  an  agree- 

Britt,  197  111.  App.  167 ;  McGehee  v.  ment  is  made  to  buy  in  property  and 

Weeks.  112  Miss.  483,  7Z  So.  287.  In-  hold  it  in  trust  for  plaintiffs  to  se- 

adequacy  of  consideration  for  an  ab-  cure  certain  pajrments  held  to  create 

solute  deed,   taken   by  itself,   is  not  the  relation  of  mortgagor  and  mort- 

sufificient  to  show  that  it  was  intended  gagee  and  to  give  plaintiffs  an  equita- 

as  a  mortgage :  De  Shazo  v.  Eubank  ble  estate :  Lutz  v.  Hoyle,  167  N.  Car. 

(Tex.  Civ.  App.),  191  S.  W.  369.  632,  83  S.  E.  749.    Where  a  mortgage 

88  Shaner  v.  Rathdrum  State  Bank,  is  executed  in  a  foreign  country  in 

29  Idaho  576,  161  Pac.  90;  De  Shazo  pursuance  to  the  requirements  of  a 

v.  Eubank   (Tex.  Civ.  App.),  191  S.  trust  deed  and  is  invalid  because  not 

W.  369.  registered,    it    is   admissible   as  evi- 

8*  Friend  v.  Beach,  276  III.  397,  114  dence  to  show  that  the  trust  deed  was 

N.  E.  911;  Greff  v.  Hobbs   (Iowa),  to  be  an  equitable  lien:  Title  Ins.  &c 

159  N.  W.  429;  De  Shazo  v.  Eubank  Co.   v.   California   Development  Co., 

(Tex.  Civ.  App.),  191  S.  W.  369.  171   Cal.  173,  152  Pac.  542. 

85  A  court  of  equity  looks  behind  '^  Carter  v.  Sapulpa  &c  R.  Cx).,  49 

the  transaction,  and  will  often  pro-  Okla.  471,  153  Pac  853.    But  a  lien 

nounce  that  to  be  an  equitable  mort-  can  not  be  created  on  land  by  an  oral 

gage   which   at   law   would   be   con-  agreement  to  give  a  mortgage :  Meixel 

sidered  a  conditional  sale:  CuUen  v.  v.  Meixel,  161  App.  Div.  518,  146  N. 

Butterficld  (Iowa),  160  N.  W.  125.  A  Y.  S.  587. 

resulting  trust  or  equitable  mortgage  ^^x^e  fact  that  one  who  executes 

for  plaintiffs  benefit  arose,   and  he  a  trust  deed  is  afflicted  with  paranoia, 

was   entitled   to   a   conveyance  upon  which   manifests    itself   in   delusions 

paying   defendants    the   amount   due  that  do  not  affect  his  ability  to  carry 

them  where  defendants  bought  prop-  on  his  business,  does  not  invalidate 

erty  at  an  execution  sale  with  money  a  deed  of  trust  given  by  him  to  se- 

furnished  by  plaintiff  upon  an  agree-  cure    attorne/s     fees:     Mounger  v. 

ment  to  hold  the  title  for  plaintiff:  Gandy,  110  Miss.  133.  69  So.  817. 
Hutchings   v.   Clerk,  225    Mass.  483, 
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§  4674.  Consideration — In  general.'® — ^A  verbal  agree- 
ment to  make  future  advances  is  a  sufficient  consideration  for  a 
mortgage  or  a  deed  of  trust  for  a  definite  sum.*^ 

§  4675.    Failure  of  consideration.^^ 

§4677.  Mortgage  obtained  by  fraud." — ^To  justify  the 
cancellation  of  a  note  and  deed  of  trust  for  fraud  it  is  necessary 
that  it  appear  that  the  fraud  was  material  and  related  to  some 


*®  Notes  and  deed  of  trust  are  not 
valid  without  consideration:  Crews 
V.  Lombard  (Mo.  Apo.),  182  S.  W. 
825.  A  release  by  mor^agees  of  what 
was  believed  by  them  to  be  a  good 
cause  of  action  and  which  was  at 
least  prima  facie  so,  is  a  sufficient 
consideration  for  the  note  and  mort- 
gage: Zent  V.  Lewis,  90  Wash.  651, 
156  Pac.  848.  An  agreement  to  for- 
bear to  sue  on  a  debt  is  such  con- 
sideration as  will  support  a  transfer 
of  collateral  or  the  execution  of  a 
trust  deed  by  the  original  debtor: 
Gate  City  Nat  Bank  v.  Elliott  (Mo.), 
181  S.  W.  25.  The  burden  of  proving 
want  of  consideration  is  on  the  com- 
plainant where  a  mortgagor's  verified 
answer  in  foreclosure  avers  a  total 
want  of  consideration  for  the  note: 
Chesser  v.  Chesscr,  67  Fla.  6,  64  So. 
357. 

*^  Where  a  verbal  agreement  is 
made  to  make  future  advances  it  con- 
stitutes a  sufficient  basis  for  a  mort- 
gage or  deed  of  trust  for  a  definite 
sum:  Simms  v.  Ramsey  (W.  Va.), 
90  S.  E.  842 ;  National  City  Bank  v. 
Wagner,  216  Fed.  473,  132  C  C  A. 
533;  B.  C.  Bynum  Mercantile  Co.  v. 
First  Nat.  Bank,  187  Ala.  281,  65  So. 
815 ;  Homey  v.  Sellers,  120  Ark.  631, 
180  S.  W.  479;  Kirchhoflf  v.  Gerli, 
171  App.  Div.  160,  156  N.  Y.  S.  770. 
Extension  of  time  on  debt  is  suf- 
ficient consideration  for  mortgage 
given  to  secure  it:  Tripler  v.  Mac- 
Donald  Lumber  Co.,  173  Cal.  144,  159 
Pac.  591.  A  pre-existing  debt  is  a 
sufficient  consideration  to  support  a 
mortgage  given  as  security  therefor: 
Reeves  &  Co.  v.  Dyer,  52  Okla.  750, 
153  Pac  850;  Merrimon  v.  Parkey, 
136  Tenn.  645,  191  S.  W.  327;  U- 
moille  County  Sav.  Bank  &c.  (To.  v. 
Bclden,  90  Vt.  535,  98  Atl.  1002 ;  La- 
point  V.  Sage,  90  Vt.  560,  99  Atl.  233 ; 
Hammond  v.  Ridley,  116  Va.  393,  82 


S.  E.  102.  A  verbal  agreement  to  be- 
come a  surety  or  indorser  is  a  suffi- 
cient consideration  for  a  mortgage 
or  deed  of  trust  for  a  definite  sum: 
Simms  v.  Ramsey  (W.  Va.),  90  S.  E. 
842. 

*iThc  note  and  deed  of  trust  to 
broker  was  without  consideration 
where  plaintiff  complied  with  his 
part  of  contract  and  broker  failed 
to  procure  the  loan:  Crews  v.  Lom- 
bard (Mo.  App.),  182  S.  W.  825. 
There  was  a  failure  of  consideration 
for  note  and  mortgage  in  so  far  as 
amount  was  retained  where  an  insur- 
ance company  made  a  loan  taking  a 
note  and  mortgage,  but  retained  part 
of  the  loan  as  payment  of  a  premium 
on  policy  issued  as  collateral  security 
for  loan,  and  policy  was  later  held 
void  as  against  public  policy:  Dem- 
ing  Inv.  Co.  v.  Shannon  (Okla.),  162 
Pac.  471.  Where  notes  were  given 
to  indemnify  the  payee  against  any 
liability  from  furnishing  bail  or 
making  advancements  in  connection 
with  criminal  prosecutions,  and 
mortgages  were  given  to  secure  the 
notes,  and  no  such  liability  accrued 
the  consideration  failed:  Grebe  v. 
Swords,  28  N.  Dak.  330,  149  N.  W. 
126. 

*2  Foreclosure  of  a  mortgage 
which  was  given  to  secure  a  sum 
charged  by  de  vendor's  agent  iii  ex- 
cess of  the  price  fixed  by  the  vendor 
and  fraudulently  represented  to  have 
been  paid  to  the  vendor  will  be  de- 
nied: Young  V.  Taylor,  84  N.  J.  Eq. 
173,  93  Atl.  569.  It  is  ground  for  de- 
claring a  mortgage  void  for  fraud 
that,  instead  of  explaining  it  to  them, 
he  induced  them  to  sign  it  where  it  is 
in  the  hands  of  the  officer  who  took 
the  acknowledgment  of  ignorant 
women  to  it,  they  having  signed 
without   understanding:     Guatelli   v. 
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matter  of  inducement,  and  that  the  complaining  party  was  in- 
jured thereby  and  that  he  relied  on  the  fraudulent  statements  and 
had  the  right  to  do  so.** 

§  4678.  Mortgage  obtained  by  duress.** — It  is  not  duress 
tor  a  mortgagee  to  threaten  to  foreclose  on  the  homestead  and 
other  property  unless  a  new  mortgage  is  given.**^  Nor  is  it  duress 
to  threaten  to  sue  for  the  collection  of  a  debt.** 

§  4684.  Subject  of  mortgage — ^In  general.*^ — A  purchaser 
had  a  mortgageable  interest  where  he  was  in  possession  under  an 
unrecorded  executory  contract  for  a  deed.**  It  is  held  that  a  deed 
of  trust  given  by  the  holder  of  an  equitable  title  is  a  charge  on  the 
equity  for  the  secured  debt.*' 

§  4693.    After-acquired  property.'^ — It  is  held  that  where 

Brown,  84  N.  J.  Eq.  33,  92  Atl.  904.  *»  F.  B.  Collins  Inv.  Co.  v.  Easlcy, 
Where  a  broker  represented  that  the  44  Okla.  429,  144  Pac.  1072. 
owner's  price  for  land  which  he  was  *•  Lincoln  Court  Realty  Co.  v.  Ken- 
authorized  to  sell  to  net  $1,000  was  tucky  Title  Savings  Bank  &c  Co., 
$1,600,  and  made  the  same  to  a  pur-  169  Ky.  840,  185  S.  W.  156;  Baldwin 
chaser  who  saw  and  valued  the  prem-  Co.  v.  Savage,  81  Ore.  379,  159 
ises  and  gave  the  broker  a  mortgage  Pac  80. 

to  secure  $600  furnished  by  him,  it  is  ^^  An  assignee  of  the  bond  had  an 

held  immaterial  and  not  to  have  in-  equitable    interest   which   he   had    a 

fluenced    the  purchase,    so   that   the  right  to  mortgage  where  the  owner 

foreclosure   of    the   mortgage    could  of  lots  executes  a  bond  agreeing  to 

not   be   resisted   on    the   ground   of  convey    them    to    vendees   upon    the 

fraud    or    want    of    consideration:  pajrment  of  $200  within  two  years: 

Young  V.  Taylor  (N.  J.  Ch.),  90  AtL  Harsh  v.  Sutton,   180  IlL  App.  651. 

1053.    Where  a  creditor  obtains  se-  A  deed  of  trust  held  to  be  a  real 

curity  for  debt  by  fraud  held  not  en-  estate   mortgage   where   g^ven   upon 

titled  to  retain  the  security:    Green-  corporate    property    including     land 

lee  V.  Los  Angeles  Trust  &c.  Bank,  and  personalty  which  later  became 
171  Cal.  371,  153  Pac.  383.                    "realty  by  affixation  to  the  soil:    In- 

*8  To  justify  cancellation  of  a  note  temational    Trust    Co.    v.    Palisade 

and  deed  of  trust  for  fraud,  it  is  nee-  Light  &c.  Co.,  60  Colo.  397,  153  Pac. 

essary  that  it  must  appear  that  the  1002. 

fraud  was  material,   and   related  to  *®  Simonson  v.  Wenzel,  27  N.  Dak. 

some  matter  of  inducement;  that  the  638,  147  N.  W.  804. 

complaining      party      was      injured  *»  Yellow  Chief  Coal  Co.  v.  John- 

thereby,   and  that  he   relied   on   the  son,    166   Ky.   663,    179   S.   W.   599; 

fraudulent    statements    and    had    the  Yellow   Chief   Coal   Co.   v.   Preston, 

right   to   do   so:     Delolme   v.    State  166  Ky.  669,  179  S.  W.  602;  Cooper 

Sav.  Bank,  113  Ark.  599,  169  S.  W.  v.    Newell    (Mo.),    172    S.   W.   326; 

229;    Egeland    v.    Scheffler,    189  IlL  Gray  v.  Delpho,  97  Misc.  Z7,  162  N. 

App.  426.  Y.  S.  194. 

**  A   note    and   mortgage    for   the  *^°  A    mortgage    of    after-acquired 

son's   debt  are  voidable   where  exe-  property  in  equity  is  effective  between 

cuted  by  parents,  through  threats  of  the  parties :    Minnesota  Loan  &c  Co. 

imprisonment  of  their  son :    Ander-  v.    Peteler   Car   Co.,    132   Minn.  277, 

ton  V.  Kelley  (Okla.),  156  Pac.  1167.  156  N.  W  255.  A  mortgage  of  prop- 
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a  purchaser  of  land  gives  a  trust  deed  on  the  same  but  does  not 
-warrant  the  title,  and  his  title  afterward  fails,  a  good  title  subse- 
quently acquired  by  him  is  not  subject  to  the  trust  deed."* 

erty  to  be  acquired  in  futuro  is  void,  222  Fed.  87.  It  is  held  that  an  aftcr- 
as  a  general  rule,  as  against  mort*  acquired  property  clause  in  a  mort- 
gagors, creditors,  or  purchasers  for  gage  to  secure  advances  will  not  con- 
value  :  Yellow  Chief  Coal  Co.  v.  f er  title  upon  the  mortgagee  to  crude 
Johnson,  166  Ky.  663,  179  S.  W.  599;  gum  taken  from  trees  on  public 
Yellow  Chief  Coal  Co.  v.  Preston,  lands,  and  which  the  mortgagor 
166  Ky.  669,  179  S.  W.  602.  Mort-  mixed  with  gum  of  which  he  was 
gage  on  a  manufacturing,  plant,  if  the  unquestioned  owner:  Union  Na- 
sufficiently  broad  and  exphdt,  is  held  val  Stores  Co.  v.  United  States,  240 
to  cover  chattels  acquired  subse-  U.  S.  284,  60  L.  ed  644,  36  Sup.  Ct. 
quently  and  put  into  the  plant  as  a  306. 

part  thereof,  but  not  raw.  materials  *i  Linn  v.  Collins,  71  W.  Va.  592, 

or    goods   made   therefrom:     In    re  87  S.  E.  934. 
Progressive  Wall  Paper  Corporationt 
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CHAPTER   CXLI 


RESPECTIVE  RIGHTS  AND  LIABILITIES  OF  PARTIES 

§  4700.     In  general.* 

§  4702.     Right  to  possession.^ — Since  possession  follows 
title,  where  a  mortgagor  has  title,  he  is  in  possession.* 

§  4703.     Right  to  rents  and  profits.* — ^The  owner  of  the 
equity  of  redemption  in  possession  is  not  required  to  pay  rent 

^The    mortgagor,    in    case    of    a  of  law  a  tenant  of  the  purchaser: 

common-law    mortgage   may   convey  Bliss  v.  Duncan,  44  App.  D.  C.  93. 

his  title  or  mortgage  the  premises  to  And  the  possession  of  the  premises 

others   subject   to   the   incumbrance:  and  rents,  issues,  and  profits  thereof 

Williams  v.  Williams,  270  111.  552,  110  after  a  sale  on  foreclosure  and  until 

N.  £.  876.  A  real  estate  mortgage  or  the  period  of  redemption  expires  be- 

deed  of  trust  is  merely  security  for  long  to  the  owner  of  the  equity  of 

the  debt,  and  until  the  mortgagor  de-  redemption :   Elgin  City  Banking  Co. 

faults  in  his  obligation  and  the  mort-  v.   Hancock,   183   III.   App.  23.   The 

gagee  forecloses  or  takes  possession,  rents  of  mortgaged  premises  belong 

the  mortgagor  may  sell  or  lease  the  to  the  owner  of  the  equity  of  rcdemp- 

premises   and   collect   the   rents   and  tion  until  the  expiration  of  the  period 

profits:      Hunter    v.     Henry     (Mo.  of  redemption;  but  where  the  prem- 

App.),  181  S.  W.  597.  ises  pledged  are  scant  seciuity,  and 

2  During  the  period  of  redemption  it  is  found  that  the  obligors  are  in- 
the  holder  of  a  certificate  of  sale  is  solvent,  a  receiver  may  be  appointed 
not  entitled  to  possession  of  the  to  collect  the  rents  during  the  period 
premises  or  to  the  rents,  issues,  or  of  redemption,  to  be  applied  in  pay- 
profits  thereof:  McQuillen  v.  Maz-  ment  of  the  deficiency  decree  that 
zone,  182  111.  App.  133.  has  been  or  may  be  entered :  Hansen 

» Southern   Pac.   Co.  v.  Miller,  39  v.  Cole,  189  111.  App.  19.    Until  de- 

Nev.  169,  154  Pac.  929;  Farmers'  &c  mand  is  made  there  is  no  obligation 

Bank  v.  Rivers,  103  S.  Car.  84,  87  S.  on  the  part  of  the  mortgagor  to  pay 

E.  438.  over   the   income   or   profits   to  the 

*  A  mortgagor  has  the  right  to  the  mortgagee :  Davis  v.  Virginia  R.  &c 
full  use  of  the  land  until  foreclosure  Co.,  229  Fed.  633,  144  C.  C.  A  43. 
and  this  right  can  not  be  contracted  The  mortgagees  are  not  entitled  to 
away  in  the  mortgage:  Orr  v.  Ben-  the  rents  while  the  property  is  held 
nett,  135  Minn.  443,  161  N.  W.  165.  by  the  mortgagor  after  default  un- 
A  mortgagor  of  land  is  entitled  to  der  a  clause  in  a  mortgage  assigning 
the  full  usufruct  of  the  property  until  rents :  In  re  Israelson,  230  Fed.  1000. 
his  rights  are  barred  by  foreclosure,  A  mortgagee  who  has  taken  posses- 
and  sale,  and  this  right  applies  -to  sion  is  not  entitled  to  rents  and 
rents  or  royalties  under  a  mining  profits  in  excess  of  the  debt:  Mor- 
lease :  Orr  v.  Bennett,  135  Minn.  443,  gan  v.  Mahony,  124  Ark.  483,  187  S. 
161  N.  W.  165 ;  Hunter  v.  Henry  W.  633 ;  Darcourt  v.  Brunet,  139  La. 
(Mo.  App.),  181  S.  W.  597;  Ketter-  486,  71  So.  776;  McSween  v.  Wind- 
ing v.  Barber,  37  S.  Dak.  602.  159  N.  ham,  104  S.  Car.  508,  89  S.  E.  500. 
W.  133.  A  tenant  who  has  posses-  Though  the  sum  realized  did  not  sat- 
sion  of  land  at  the  time  it  is  sold  at  isfy  the  mortgage,  mortgagees  who 
foreclosure  sale  becomes  by  operation  joined  in  a  suit  to  enjoin  foreclosure 
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during  the  period  of  redemption/  And  a  mortgagee  in  posses- 
sion who  collects  rent  is  accountable  to  the  assignee  of  the  mort- 
gagor's equity  of  redemption.® 

§  4706.  Personal  liability.'' — ^Where  the  purchaser  of  real 
estate  had  the  property  conveyed  to  K  and,  as  a  straw  man,  K 
executed  mortgages,  the  purchaser  and  not  K  was  personally 
liable  for  a  deficiency  on  foreclosure.®  No  personal  liability  is 
imposed  on  the  grantees  to  pay  the  mortgage  where  the  deed 
recites  that  it  is  made  subject  to  a  mortgage  on  the  land.® 

§  4708.    Waste  by  mortgagor.*® — Without  proof  of  fraud, 

under  powers  of  sale,  and  prayed  for  S  1119,  relating  to  judgment  for  de- 
foreclosure  by  the  court,  held  not  en-  ficiency  in  mortgage  foreclosure,  the 
titled  to  rents  collected  by  the  admin-  mere  erasure  from  the  note  of  the 
istrator  of  the  mortgagor  pending  clause  providing  for  a  deficiency 
foreclosure:  Brickey  v.  Cotter,  119  judgment  would  be  ineflFective,  and 
Ark.  543,  178  S.  W.  370.  Under  the  such  judgment  could  be  had:  Sap- 
New  York  law  it  has  been  held  that  pington  v.  Owens,  92  Wash.  632,  159 
the  provisions  of  a  mortgage  entitle  Pac  785.  Where  a  deed  is  made 
mortgagee  to  rents  collected  by  re-  subject  to  liens  generally  without 
ceiver  in  bankruptcy  after  default,  mentioning  the  particular  mortgage 
but  before  application  for  receiver-  being  foreclosed,  it  is  held  not  to 
ship  or  order  of  sequestration :  In  re  make  the  grantees  liable  for  a  de- 
Jarmulowsky,  224  Fed.  141.  It  is  ficiency  judgment:  Chaffee  v.  Haw- 
held  in  Massachusetts  that  a  mort-  kins,  89  Wash.  130,  154  Pac  143,  157 
gagee,  upon  giving  notice  to  a  tenant  Pac  35.  Plaintiff  is  entitled  to  a 
in  possession  under  a  lease  which  was  personal  judgment  against  a  debtor 
executed  before  the  mortgage,  is  en-  where  he  establishes  the  debt  though 
titled  to  receive  the  rents  due  and  un-  he  fails  to  establish  a  lien :  Linn  v.. 
paid  after  the  execution  of  the  mort-  Collins,  11  W.  Va.  592,  87  S.  E.  934; 
gage:  Noble  v.  Brooks,  224  Mass.  Merrimon  v.  Parkey,  136  Tenn.  645, 
288,  112  N.  E.  649.  191  S.  W.  327. 

*^Armistead    v.    Bishop,    110    Ark.  ^  Dexter  Horton  Nat.  Bank  v.  Seat- 

172,  .161  S.  W.  182;  Brickey  v.  Cotter,  tie  Homeseekers  Co.,  82  Wash.  480, 

119  Ark.  543,  178  S.  W.  370.  144  Pac  691,  Ann.  Cas.  1917A,  685n. 

« Harris  v.  Jones,  188  Ala.  633,  65  But  the  contract  will  not  be  con- 
So.  956;  Williams  v.  Wallace,  111  strued  as  rendering  him  personally 
Ark.  509,  164  S.  W.  301 ;  Dicken  v.  liable,  where  a  contract  for  a  mort- 
Simpson,  117  Ark.  304,  174  S.  W.  gage  by  its  words  contemplates  tiiat 
1154;  Debbins  v.  Forster,  219  Mass.  one  party  shall  give  a  mortgage,  but 
370,  106  N.  E.  1017 ;  Miller  v.  Peter,  a  provision  is  written  in  that  he  need 
184  Mich.  142,  150  N.  W.  554;  Reich  not  execute  the  bond  therefor  per- 
V.  Cochran,  213  N.  Y.  416,  107  N.  E.  sonally :  Carvalho  v.  Sudderly,  169 
1029.  App.  Div.  652,  155  N.  Y.  S.  413. 

'His  whole  estate  was  held  liable  »McArthur  v.  Goodwin,   173   Cal. 

for   his   debt,    though    a    landowner  499,  160  Pac.  679.   A  bank  is  not  lia- 

mortgaged  only  a  part  of  his  estate  ble  for  deficiency  judgment  in  an  ac- 

to    secure    it:     Ramirez    v.    Lasater  tion  to  foreclose  a  mortgage  on  land, 

(Tex.   Civ.   App.),   174   S.   W.   706;  where  the  bank  had  taken  a  deed  as 

Stollenwerck  v.  Marks,  188  Ala.  587,  agent    of    another    without    specific 

65  So.  1024,  Ann.  Cas.  1917C,  981n;  agreement  to  assume  the  mortgage: 

Mutual  Life  Ins.  Co.  v.  Rothschild,  Painter  v.   Kennedy,  89  Wash.  275, 

160  N.  Y.  S.  164.    Unless  it  was  ex-  154  Pac  161. 

pressly  provided  that  there  should  be  i<^  In  equity  a  mortgagor  is  held  to 

none,    under    Rem.    &    Bal.    Code,  be   a   trustee    for   the   creditor   and 
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mortgaged  property  converted  by  the  mortgagor  may  be  followed 
by  the  mortgagee  in  the  hands  of  third  persons,  except  purchasers 
without  notice/^ 


§  4709.     Right  to  emblements." 

§4710.  Right  to  redeem."— A  junior  mortgagee's  right 
to  redeem  from  a  senior  mortgagee  is  not  affected  by  a  fore- 
may  be  restrained  from  committing  Banking  G)rp.  v.  Hein,  52  Mont  238, 
'waste  or  held  to  account  for  values  156  Pac  1085.  The  statutory  right 
taken  from  land :  Shields  v.  Pitts-  of  redemption  inheres  in  a  mortgage, 
burgh,  252  Pa.  74,  97  Atl.  124.  And  and  this  right  can  not  be  waived, 
a  mortgagee  may  ask  for  an  injunc-  whether  the  mortgage  be  in  the  usual 
tion  and  the  appointment  of  a  re-  form  or  in  the  form  of  an  absolute 
ceiver  to  prevent  the  subject-matter  deed;  the  rule  being  "once  a  mort- 
f rom  being  impaired  or  wasted :  Da-  g2Lge,  always  a  mortgage" ;  Beverly 
vis  V.  Alton  &c  R.  Co..  180  III.  App.  1.  v.  Davis,  79  Wash.  537,  140  Pac  6%. 
Cutting  timber  from  land  by  a  mort-  No  scheme  can  be  devised  which  will 
gagor  in  possession  does  not  alone  deprive  the  grantor  of  his  right  of 
constitute  him  a  wilful  trespasser,  but  redemption  where  the  intent  of  the 
that  depends  upon  the  circumstances  parties  to  make  an  absolute  convey- 
as  to  whether  his  act  was  in  good  ance  a  security  for  a  debt  is  once 
faith,  and  whether  it  resulted  in  in-  established :  Fort  v.  Colby,  165  Iowa 
jury  to  the  mortgagee:  Foreman  v.  95,  144  N.  W.  393;  Page  v.  Cockrura, 
Holloway,  122  Ark.  341,  183  S.  W.  122  Ark.  472,  184  S.  W.  405;  Casper 
763.  Nat.  Bank  v.  Jenner,  268  Ifl.  142,  108 

"  Davis  v.  Virginia  R.  &c.  Co.,  229  N.  E.  998 ;  Threewit  v.  McFalt  1% 
Fed.  633,  144  C  C  A.  43.  A  pur-  111.  App.  609;  Drebing  v.  Zahrt  55 
chaser  of  the  timber  was  conclusively  Ind.  App.  492,  104  N.  E.  46;  Mc- 
charged  with  record  notice,  and  was  Guire  v.  Halloran  (Iowa),  160  N.  W. 
liable  for  the  amount  not  so  applied,  363;  Reich  v.  Cochran,  84  Misc  247, 
where  a  recorded  deed  of  trust  of  145  N.  Y.  S.  1025;  Ray  v.  Patterson, 
land  contained  a  special  provision  170  N.  Car.  226,  87  S,  E.  212;  Wil- 
that  timber  would  not  be  cut  without  liams  v.  Purcell,  45  Okla.  489,  145 
consent  of  mortgagee,  and  if  per-  Pac.  1151.  The  statutory  right  of  re- 
mitted was  to  be  applied  to  secured  demption  is  absolute  and  can  not  be 
notes:  Hiden  v.  Mahanes,  119  Va.  cut  off  by  a  strict  foreclosure:  Bev- 
116,  89  S.  E.  121.  erly  v.  Davis,  79  Wash.  537,  140  Pac 

1*  A  mortgagee  was  not  prevented  696.  Redemption  must  be  made  within 

from   advancing  sums  to  the  mort-  the  time  prescribed  by  the  statute : 

gagor  to  aid  him  in  making  a  crop  Banking  Corp.  of  Montana  v.  Hein, 

by  a  clause  in  a  mortgage  providing  52  Mont  238,  156  Pac.  1085:  Sharp 

that  crops  should  be  shipped  to  the  v.  Blanton,  194  Ala.  460,  69  So.  889; 

mortgagee,    who    should    apply    the  McNutt  v.  Nuevo  Land  Co.,  167  Cal. 

proceeds  first  to  the  interest  and  then  459,  140  Pac.  6;  Carll  v.  Kerr,  111 

the  principal:    Zayas  v.  Lothrop,  231  Maine  365,  89  Atl.   150.    Under  the 

U.  S.  171,  58  L.  ed.  172,  34  Sup.  Ct.  Montana  statute,  a  judgment  debtor 

108.  was   held  entitled  to  redeem  within 

*«  Both  at  common  law  and  under  one  year  from  the  date  shown  by  the 

the   statute,  the   right  to   redeem   is  record  though  the  date  was  errone- 

favored   by   a  court  of   equity,   and  ous:      Hamilton     v.     Hamilton,    51 

will   not   be   taken   away   except   by  Mont.  509,  154  Pac.  717.    Under  the 

strict  compliance  with  the  necessary  Alabama  Code  the  statutory  right  of 

steps:    Caro  v.  Wollenberg,  68  Ore.  redemption  does  not  arise  until  after 

420,  136  Pac.  866;  Sunny  Brook  Zinc  foreclosure:    Leith  v.  Galloway  Coal 

&c    Co.   V.   Metzler,   231    Fed.   304;  Co.,  189  Ala,  204,  66  So.  149.   The 
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closure  suit  to  which  he  was  not  a  party."  A  mortgagor's  wife 
has  such  an  interest  in  the  mortgs^ged  premises  that  she  is  en- 
titled to  redeem."  And  so  has  a  purchaser  from  the  mortgagor 
during  the  period  of  redemption."  But  a  mortgagee  may  refuse 
to  allow  redemption  of  a  part  of  the  mortgaged  premises.^^ 

§  4713.  Right  to  possession. — ^W'hen  a  mortgagee  obtains 
possession  condition  broken,  as  against  the  mortgagor,  he  may 
retain  it  until  the  debt  is  paid."  This  is  true,  though  he  enters 
under  a  void  judgment  or  a  void  foreclosure.^® 

contract  was  unen forcible  where  one  period  of  time  for  the  redemption  of 

to  whom  mortgaged  realty  was  trans-  property    from    a    foreclosure    sale : 

ferred  in   the   Indian   Territory  was  Diggins  v.  Axtell,  196  111,  App.  480. 
induced  by  fraud  of  the  mortgagee        i*  Black  v.   Manhattan   Trust   Co., 

to    contract   to   pay   more    than   the  213  Fed.  692;   Purcell  v.  Gann,   113 

mortgage     debt    to     redeem     same:  Ark.  332,   168  S.  W.   1102;   Cowling 

Parks  V.   Watson,   51   Okla.   19,   151  v.  Britt,  114  Ark.  175,  169  S.  W.  783; 

Pac.  477.    A  wife's  right  to  redeem  Washington    Trust   Co.    v.    Norwich 

may  be  lost  by  laches  where  land  is  &c.  Traction  Co.,  89  Conn.  59,  92  Atl. 

sold   under   foreclosure  of   deeds   of  880;  Ft.  Wayne  Builders'  Supply  Co. 

trust  executed  by  her  husband:  Big-  v.  Pfeiffer,  60  Ind.  App.  615,  111  N. 

oness  V.  Hibbard,  267  111.  301,  108  N.  E.  192;  Cathro  v.  McArthur,  30  N. 

E.  294.  Where  a  mortgagor  delayed  Dak.  337,  152  N.  W.  686;  Parks  v. 

asserting  his  right  to  redeem  for  more  Watson  (Okla.),  151  Pac.  477;  Froe- 

than  20  years,   he  is  barred  by  his  lich  v.  Swafford,  33  S.  Dak.  142,  144 

laches :  Harrington  v.  Butte  &c.  Cop-  N.  W.  925 ;  Froelich  v.  Swafford,  35 

per  Co.,  52  Mont.  263,  157  Pac  181.  S.  Dak.  35,  150  N.  W.  476,  893. 
The  right  of  redemption  arises  only        i^Tuttle  v.  Davis,   114  Maine  109, 

where  sale  is  made,  and  exists  for  the  95  Atl.  513. 

period  fixed  by  law,  and  is  not  prop-  ^«  Smith  v.  Lorentzen,  4  Alaska  1. 
erty  in  any  sense,  but  a  bare  personal  ^^  Morrison  v.  Formby,  191  Ala. 
privilege  of  statutory  origin,  to  be  104,  67  So.  668;  Kirven  v.  Wilds,  98 
exercised  only  in  the  instances  men-  S.  Car.  463,  82  S.  E.  673. 
tioned  in  the  statute  and  upon  thfe  i^Hardwicke  v.  Barnes,  179  Mo. 
conditions  prescribed :  Banking  Corp.  App.  386,  166  S.  W.  826 ;  Kelly  v. 
v.  Hein,  52  Mont.  238,  156  Pac  1085.  Struth,  164  App.  Div.  705,  150  N.  Y. 
A  decree  of  foreclosure  of  a  mort-  S.  391 ;  Caro  v.  Wollenberg,  68  Ore. 
gage  barred  the  general  equitable  420,  136  Pac.  866 ;  Lapoint  v.  Sage,  90 
right  of  redemption,  and  no  right  of  Vt.  560,  99  Atl.  233. 
redemption  was  left  except  such  as  i®  Johnson  v.  Putnam  Foundry  &c. 
is  given  by  the  statutes  authorizing  Co.,  167  App.  Div.  99,  152  N.  Y.  S. 
redemptions :  Ft.  ^  Wayne  Builders*  792 ;  Page  v.  Turk,  43  Okla.  667,  143 
Supply  Co.  v.  Pfeiffer,  60  Ind.  App.  Pac.  104/.  The  mortgagee  must  enter 
615,  111  N.  E.  192.  Before  court  of  with  the  mortgagor's  consent,  or 
equity  is  justified  in  extending  the  otherwise  lawfully  to  acquire  rights 
time  of  redemption  on  statutory  fore-  of  mortgagee  in  possession :  Herr- 
closure  for  fraudulent  conduct  indue-  mann  v.  Cabinet  Land  Co.,  217  N.  Y, 
ing  owner  to  refrain  from  redeem-  526,  112  N.  E.  476;  West  v.  Middl- 
ing, equitable  grounds  must  clearly  ap-  sex  Banking  Co.,  33  N.  Dak.  465,  146 
pear :  Palmer  v.  Palmer,  194  Mich  79,  N.  W.  598.  In  equity  a  mortgagor  in 
160  N.  W.  404.  But  courts  of  equity  possession  is  a  trustee:  Reich  v. 
will  enforce  agreements  involving  an  Cochran,  213  N.  Y.  416,  107  N.  E. 
extension  of   the  statutory  or  legal  1029. 
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§  4714.     Accounting.*^ 

§  4715.     Foreclosure.*^ — Where  there  is  no  default,  a  mort- 

2^  A  mortgagor  on  redemption  is  150  N.  W.  899.  The  mortgagee  may 
entitled  to  the  rents  and  profits  re-  elect  to  foreclose  his  mortgage  if  tlie 
ceived  by  the  purchaser  at  foreclos-  mortgagor  or  his  successor  in  inter- 
ure  during  his  possession  under  L.  est  fail  to  keep  up  current  charges 
O.  L.,  §§  248,  252:  Fields  v.  Crow-  against  the  property  and  permit  it  to 
ley,  71  Ore.  141,  142  Pac.  360 ;  Buhs  depreciate  or  become  lost :  Gerber  v. 
V.  Austin,  182  111.  App.  455.  Party  Heath,  92  Wash.  519,  159  Pac  691; 
claiming  under  foreclosure  of  earlier  Marlatt  v.  Holdridge,  97  Misc  456, 
mortgage  held  not  required  to  ac-  161  N.  Y.  S.  148.  When  there  were 
count  for  rents  and  profits  in  junior  past-due  taxes  unpaid,  on  which  in- 
mortgagee's  suit  to  foreclose  and  re-  terest  was  accumulating,  while  the 
deem  from  earlier  mortgage :  Froe-  rents  received  by  him  were  less  than 
lich  V.  Swafford,  33  S.  Dak.  142,  144  the  taxes,  a  mortgagee,  whose  mort- 
N.  W.  925.  Where  the  owner,  after  gage  gave  him  power  to  sell  upon 
foreclosure  and  sale,  conveys  all  in-  nonpayment  of  taxes,  could  fore- 
terest  in  property  together  with  the  close:  Taylor  v.  Weingartner,  223 
right  of  redemption  to  another,  that  Mass.  243,  111  N.  E.  909;  Chapman 
other,  on  redemption,  has  a  right  to  v.  Richey,  188  III.  App.  551;  Union 
an  accounting  at  the  hands  of  the  Cent.  Life  Ins.  Co.  v.  Puckett,  97 
mortgagee  or  purchaser  at  foreclos-  Kans.  428,  155  Pac.  930.  An  agree- 
ure  sale:  Smith  v.  Lorentzen,  4  ment  in  a  mortgage  that  failure  to 
Alaska  1.  The  mortgagee  is  properly  comply  with  any  of  its  agreements 
allowed  for  improvements  on  the  shall  cause  the  whole  debt  to  become 
mortgagor  seeking  to  redeem  where  due  and  collectible  at  the  election  of 
the  parties  by  their  express  contract  the  mortgagee  or  his  assigns,  without 
contemplate  that  improvements  may  a  demand  for  fulfilment  of  condi- 
be  made  by  the  mortgagee,  and  pro-  tions  or  notice  of  election,  is  valid: 
vide  that  on  a  repurchase  or  redemp-  BuflFalo  Center  Land  &c.  Co.  v.  Swi- 
tion  such  expenditure  shall  be  paid  gart,  176  Iowa  422,  156  N.  W.  701; 
for :  Fort  v.  Colby,  165  Iowa  95,  144  Colton  v.  Anderson,  31  CaL  App.  397, 
N.  W.  393.  But  where  improvements  160  Pac  843 ;  Mills  v.  Mason,  182  111. 
are  made  without  the  mortgagor's  App.  69;  First  State  Bank  v.  Day. 
consent  and  not  necessary  to  preserve  188  Mich.  228,  154  N,  W.  101;  Ward 
the  property,  in  a  suit  to  redeem  a  v.  San  Antonio  Life  Ins.  Co.  (Tex. 
mortgagee  in  possession  under  an  Civ.  App.),  164  S.  W.  1043;  Mussel- 
equitable  mortgage  is  not  entitled  to  man  v.  Knottingham,  71  Wash.  435, 
allowance  for  permanent  improve-  137  Pac.  1012.  A  demand  for  pay- 
ments: Sposedo  V.  Merriman,  111  ment  is  unnecessary  before  suing  to 
Maine  530,  90  Atl.  387.  enforce  mortgage  securing  a  note,  the 

21  Without    regard    to    where    the  note  and  mortgage  providing  that  on 

contract   was   entered   into,   the   sale  default  in  pa3dng  instalment  of  in- 

of  land  which  is  situated  in  this  state  terest,  holder  might,  without  notice, 

under  the  power  contained  in  a  deed  enforce  his  option  of   declaring  the 

of  trust  must  be  in  accordance  with  whole   debt   due:    Ogilvie  v.  Union 

the  laws  of  this  state :   Tate  v.  Dins-  Cent.  Life  Ins.  Co.,  171  Ky.  134,  188 

more,  117  Ark.  412,  175  S.  W.  528.  S.  W.  309.    Without  seeking  a  per- 

Where  a  trustee  makes  a  foreclosure  sonal    judgment    for    the    mortgage 

sale   pursuant   to   the   terms   of    the  debt,  a  suit  to  foreclose  real  estate 

mortgage,   it  is  not  a  judicial   sale:  mortgage  may  be  maintained :  Echols 

Commonwealth    v.    Keystone  Graph-  v.  Reeburgh   (Okla.),  161  Pac  1065. 

ite     Co.,     248     Pa.     344,     93     Atl.  An  absolute  deed  which  is  intended 

1071.   Where  the  mortgage  contained  to  be  defeasible  or  as  security  for 

no  power  of  sale  an  attempted  fore-  money  is  a  mortgage  and  must  be 

closure    by    advertisement    is    void :  foreclosed  as  such :  Williams  v.  Pur- 

Purcell  V.  Thornton,  128  Minn.  255.  cell,  45  Okla.  489, 145  Pad  151;  Lewis 
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gagee  can  not  sell  under  a  power  of  sale,  so  as  to  pass  title,  even 
to  an  innocent  purchaser.'* 

§  4716.     Purchase  subject  to  mortgage,*' 

§  4717.    Assumption  of  mortgage  by  purchaser.** 

§  4718.     Personal  liability  of  purchaser.*'^ — It   was   held 
that  it  amounted  to  an  assumption  by  the  grantee,  though  a  deed 

did  not  state  directly  that  the  mortgage  was  assumed  by  the 

V.  Davis  (Ala.),  7Z  So.  419.  The  mortgage  can  not  be  set  up  by 
obligee  has  a  right  to  foreclose  and  persons  who  had  purchased  the  mort- 
sell  the  property  notwithstanding  gaged  property  for  a  nominal  consid- 
tender  of  the  amount  due:  Smith  v.  eration:  Yaeger  &c.  'Hardw.  Co.  v. 
Williams-Brooke  Co.,  Ill  Miss.  393,  Pritz,  69  Fla.  8,  67  So.  231.  Though 
71  So.  648.  Where  the  lien  of  the  the  mortgage  and  the  deed  under 
mortgage  is  extinguished,  the  mort-  which  the  mortgagor  held  were  void, 
gagee  can  not  exercise  the  power  of  where  a  purchaser  of  mortgaged  land 
sale,  as  there  must  be  a  valid,  exist-  withheld  the  amount  of  ,the  mortgage 
ing  mortgage  lien:  Berkin  v.  Healy,  from  the  purchase-money,  she  was 
52  Mont  398,  158  Pac  1020;  D.  S.  B.  estopped  to  deny  its  validity  on  fore- 
Johnston  Land  Co.  v.  Mitchell,  29  N.  closure:  Jones  v.  Perkins,  43  Okla. 
Dak.  510,  151  N.  W.  23.  Generally,  a  734,  144  Pac.  183 ;  Midland  Savings 
foreclosure  by  nonjudicial  sale  under  &c.  Co.  v.  Neighbor  (Okla.),  154  Pac 
powers  contained  in  the  mortgage  506;  United  States  Bond  &c.  Co.  v. 
are  valid  only  if  every  condition  is  Keahey  (Okla.),  155  Pac.  557. 
strictly  followed :  Higbee  v.  Chad-  **  The  last  grantee  becomes  the 
wick,  220  Fed.  873,  136  C.  C.  A.  317 ;  principal  debtor  and  primarily  liable 
McSwain  v.  Young,  111  Miss.  686,  72  to  the  mortgagee,  where  mortgagor 
So.  129.  conveyed   to   one   who   assumes   the 

23  Wright  V.  Harris,  221  Fed.  736;  mortgage,    who   in   turn   conveys   to 

Diu-c  V.  Wright,  228  Fed.   1021,  142  another,  who  also  assumes  it:  Mer- 

C.  C.  A.  654;  Fountain  v.  Pateman,  rimon  v.  Parkey,  136  Tenn.  645,  191 

188  Ala.  153,  66  So.  75 ;  Copelan  v.  S.  W.  327.    A  purchaser  who  assumes 

Sohn,  75  W.  Va.  83,  82  S.  E.  1016.  a  mortgage  in  general  terms  becomes 

"  The  land  constituted  the  primary  liable   for   all   that  may  be   actually 

fund  for  the  payment  of  the  mort-  due  on  it,  which  may  include  attor- 

gage  where  a  grantee  of  mortgaged  ney's  fees:  Merrimon  v.  Parkey,  136 

premises  did  not  assume  a  mortgage  Tenn.  645,  191  S.  W.  327;  Peabody  v. 

thereon  sought  to  be  foreclosed:  Ma-  Kent,  213  N.  Y.  154,  107  N.  E.  51. 

nilla  Anchor  Brewing  Co.  v.  Raw  Silk  ^^  While    merely    purchasing    land 

Trading  Co.,   163  App.  Div.  30,   148  subject  to  a  mortgage  will  not  render 

N.   Y.   S.   119.     A  conveyance  to  a  the   purchaser   personally   liable    for 

grantee    "subject   to    said   mortgage"  the  mortgage  debt,  if  he  assumes  the 

does  not  impose  any  personal  liability  payment  thereof  as  a  part  of  the  pur- 

on  the  grantee  for  the  mortgage  debt :  chase-price,     he     becomes  personally 

Lippitt  V.  Thames  Loan  &c.  Co.,  88  liable:   Morris  v.   Fidelity   Mortgage 

Conn.   185,  90  Atl.  369;   Bennett  v.  Bond  Co.,  187  Ala.  262,  65  So.  810; 

United  States  Land  &c.  Co.,  16  Ariz.  Interstate  Land  &c.  Co.  v.  Logan,  196 

138,  141  Pac.  717;  Mott  v.  American  Ala.  196,  72  So.  26\  Hibernia  Savings 

Trust  Co.,   124  Ark.  70,   186  S.  W.  &c.  Society  v.  Dickinson,  167  Cal.  616, 

631.    The  most  that  a  mortgagpr  can  140  Pac.  265;  Welfley  v.   Babb,   181 

convey  is  his  equity  of  redemption:  111.    App.    54;    Johnson    v.    Northern 

Purcell  V.  Gann,  113  Ark.  332,  168  S.  Minnesota   Land   &c,   Co.,    168   Iowa 

W.  1102.     The  defense  that  the  offi-  340,  150  N.  W.  596;  Terry  v.  Groves, 

cers    of    the    mortgagor    corporation  258  Mo.  450,  167  S.  W.  563 ;  Llewelljm 

were  not  authorized  to  execute  the  v.  Butler,  186  Mo.  App.  525,  172  S.  W. 
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grantee,  but  the  deed  mentioned  it  and  provided  that  the  grantor 
should  be  released  from  liability  for  it' 
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413 ;  McDonald  v.  Finseth,  32  N.  Dak.  the  debt,  he  was  personally  liable  for 
400,  155  N.  W.  863;  Chaffee  v.  Haw-  the  amount,  though  his  grantor  had 
kins,  89  Wash,  130,  154  Pac.  143,  157  not  assumed  payment  of  same,  and 
Pac.  35.  A  purchaser  of  realty  cov-  though  the  mortgagee  by  agreement 
ered  by  a  mortgage,  which  he  as-  with  the  mortgagor  had  not  paid  to  the 
sumes,  becomes,  as  to  the  vendor,  the  mortgagor  the  full  amount  of  the 
principal  debtor,  and  the  vendor  be-  loan  for  which  the  mortgage  was 
comes  his  surety:  Winans  v.  Hare,  given:  McDonald  v.  Finseth,  32  N. 
46  Okla.  741,  148  Pac.  1052 ;  Seeman  Dak.  400,  155  N.  W.  863.  In  the  ab- 
V.  Mills,  197  111.  App.  589;  Gray  v.  sence  of  an  agreement  therefor,  the 
Gilliam,  166  Ky.  194,  179  S.  W.  22;  sale  or  gift  of  an  equity  of  redemp- 
Greer  v.  Orchard,  175  Mo.  App.  494,  tion  does  not  oblige  the  grantee  to 
161  S.  W.  875;  Citizens'  Bank  v.  pay  the  mortgage  debts:  Haskins  v. 
Douglass,  178  Mo.  App,  664,  161  S.  Young,  89  Conn.  66,  92  Ati.  877,  A 
W.  601;  Hildrith  v.  Walker  (Mo.  purchaser  of  mortgaged  lands. is  not 
App.),  187  S.  W.  608;  Holland  Re-  personally  liable  for  the  mortgage 
formed  School  Society  v.  De  Lazier,  debt  unless  he  expressly  or  impliedh' 
84  N.  J.  Eq.  442,  93  All.  199;  Brad-  agrees  to  pay  it:  Interstate  Land  &c 
street  v.  Gill,  22  N.  Mex.  202,  160  Pac  Co.  v.  Logan,  196  Ala.  196,  72  So.  36; 
354 ;  Merrimon  v.  Parkey,  136  Tenn.  Hibernia  Savings  &c.  Society  v.  Dick- 
645,  191  S.  W.  327 ;  Lamoille  County  inson,  167  Cal.  616,  140  Pac  265 ;  Raf- 
Sav.  Bank  &c.  Co.  v.  Belden,  90  Vt.  fel  v.  Clark,  87  Conn.  567,  89  Atl. 
535,  98  Atl.  1002.  The  grantee  by  ac-  184 ;  Nicholson  v.  Nicholson  Coal  Co., 
cepting  the  deed  impliedly  promised  190  111.  App.  607;  Mutual  Life  Ins, 
to  discharge  the  mortgage  where  a  Co.  v.  Rothschild,  160  N.  Y.  S.  164. 
deed  recited  that  the  consideration  The  grantee  is  liable  only  if  his  as- 
was  a  certain  sum  in  cash,  and  the  as-  sumption  was  part  of  the  considcra- 
sumption  of  a  $400  mortgage  by  the  tion  unless  the  grantee's  assumption 
grantee:  Felker  v.  Rice,  110  Ark.  70,  of  payment  of  incumbrances  was 
161  S.  W.  162 ;  Casselman  v.'  Gordon,  agreed  upon :  Halvorson  v.  Mullin 
118  Va.  553,  88  S.  E.  58.  The  pur-  (Iowa),  156  N.  W.  289.  Unless  he 
chaser  becomes  primarily  liable  for  has  agreed  to  release  the  mortgagor 
the  debt  where  there  is  a  verbal  and  look  solely  to  the  grantee,  where 
agreement  by  him  to  assume  and  the  grantee  of  mortgaged  property 
pay  a  debt  secured  by  a  deed  of  assumes  the  mortgage  debt,  the  mort- 
trust,  it  being  as  effective  and  bind-  gagee  may  treat  them  both  as  prin- 
ing  as  if  it  had  been  recited  in  the  cipal  debtors  and  have  a  personal  de- 
contract  and  conveyance:  Goode  v.  cree  against  both:  Elwell  v.  Hicks, 
Bryant,  118  Va.  314,  87  S.  E.  588.  It  180  111.  App.  554;  Haley  v.  Branham. 
is  held  that  where  the  purchaser  of  192  Mo,  App.  125.  180  S.  W.  423. 
mortgaged  property  from  the  m.ort-  ^®  Greer  v.  Orchard,  175  Mo.  App. 
gagor's  assignee  assumed  payment  of  494,  161  S,  W.  875. 
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CHAPTER   CXLII 


ASSIGNMENT  OF  MORTGAGES 

§  4725.     Form,  requisites,  and  methods  of  assignment.^ 

§  4726.  What  constitutes  an  assignment.' — It  operates  as 
an  assignment  of  the  mortgage,  where  a  mortgagee  in  possession 
conveys  the  property  by  deed.* 

§  4727.     DeUvery.* 

§  4728.     Consideration.*^ 

^  In  an  assignment  of  a  note  and  for  deed  by  indorsement,  and  his 
mortgage  it  is  not  necessary  that  it  heirs  could  not  attack  the  assignment 
be  executed  in  the  presence  of  wit-  on  the  ground  that  the  deed  and  bond 
nesses,  and,  when  unattested  by  a  for  deed  constituted  a  mortgage: 
subscribing  witness,  may  be  proved  Williams  v.  Williams,  270  111.  552,  110 
by  any  one  who  was  present  and  saw  N.  £.  876.  The  transfer  of  a  note 
it  executed:  Talbert  v.  Talbert,  97  S.  which  is  secured  by  a  mortgage  op- 
Car.  136,  81  S.  £.  644.  The  form  of  erates  as  an  immediate  assignment  of 
expression  is  immaterial,  where  in  an  the  mortgage,  and  a  bona  fide  pur- 
assignment  of  mortgage,  it  is  clear  chaser  of  the  note  takes  the  mortgage 
that  title  to  the  land  itself  was  in-  free  from  equities  in  favor  of  third 
tended  to  pass,  as  well  as  the  secur-  parties:  Weaver  Hardw.  Co.  v.  Solo- 
ity:  Weill  v.  Davis,  168  N.  Car.  298,  movitz,  98  Misc,  413,  163  N.  Y.  S. 
84  S.  E.  395.    Where  one  executes  a  121. 

deed  to  secure  a  debt  and  grantee  in-  *  Fams worth  v.  Kimball,  112  Maine 

dorses  it  "for  value  received,  I  here-  238,    91    Atl.    954;    Smith    v.    Booth 

by  transfer  the  within  mortgage  deed  Granite  Co.,  112  Maine  297,  92  Atl. 

to  K,"  the  transferee  does  not  acquire  103.     A  deed  given  by  a  mortgagee 

legal  title  .  and  can  not  exercise  the  out  of  possession,  unaccompanied  by 

power  of  sale :  McCook  v.  Kennedy,  an  assignment  or  other  transfer  of  the 

146  Ga.  93,  90  S.  E.  713.  mortgage    indebtedness,    conveys    no 
*A    quitclaim    deed    given    by    a  title:     Vermeule    v.    Vermeule,     113 

grantee  in  a  deed,  in  fact  a  mortgage,  Maine  81,  93  Atl.  40. 

is    an    assignment   of    the    mortgage  *It  is  held  that  they  did  not  pass 

debt   and    invests    in    the    quitclaim  the  title,   though   the   mortgage   was 

grantee  the  right  to  collect  the  debt:  subsequently  found  in  an  envelope  in- 

Hawkins  v.  Elston,  58  Colo.  400,  146  dorsed  by  some  one  as  belonging  to 

Pac.  254;  Gooch  v.  Phillips,  46  Okla.  the  assignee,  where  attorney  executed 

145,  148  Pac.  135.     Where  a  convey-  assignments  of  mortgagor  but  never 

ance  is  made  by  a  mortgagee  holding  recorded   or    delivered    them :    In    re 

title   under    a   void    foreclosure   and  Wagner,  213  Fed.  682. 

sheriffs  deed  it  operates  as  a  trans-  *  It  is  a  sufficient  consideration  for 

fer  of  the  mortgage  and   the  debt:  the  promise  of  the  assignee  to  pay 

Lawrence  v.   Murphy,   45   Utah   572,  the  price  for  the  assignor  to  agree 

147  Pac.  903.  An  owner  who  con-  to  transfer  a  note  and  mortgage  to 
veyed  land  and  received  hack  a  bond  the  assignee  upon  the  payment  of  the 
for  deed,  created  an  equitable  mort-  price:  Norman  v.  Bullock  County 
gage  and  divested  himself  of  legal  Bank,  187  Ala.  33,  65  So.  371.  It  is 
title,  and  he  could  assign  his  bond  held  that  there  was  a  sufficient  con- 
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§  4729.  Effect  of  assignment.^ — ^A  mortgage  without  con- 
sideration is  void  in  the  hands  of  either  the  mortgagee  or  his  as- 
signee/ 

§  4732.     Notice  of  assignment.^ 

§  4735.  Equitable  assignments." — Where  part  of  the 
whole  number  of  negotiable  bonds  secured  by  the  same  mortgage 

are  transferred,  it  operates  as  a  transfer  of  the  mortgage  pro 
tanto.^° 

sideration  for  the  assignment  of  in-  with    which    had    been    executed  in 

terest  in  debt  secured  by  trust  deed  his    favor,    but    did    not   assign  the 

as   security   for  pre-existing  promis-  mortgage    to    his    client,    and   therc- 

sory  note,  the  validity  of  which  was  after   held   it  in   his   own  name,  he 

not   attacked :    Greenlee   v.   Los   An-  held    only    the    legal    title,    and  the 

geles  Trust  &c.   Bank,   171   CaL  371,  client  was  in  equity  the  real  owner 

153  Pac.  383.  and  could  have  compelled  an  assign- 

®  The  assignee  of  a  mortgage  owns  ment :  In  re  Wagner,  213  Fed.  682. 
the  lien  created  by  the  mortgage:  One  became  the  equitable  assignee  of 
Simmons  v.  Meyers  (Ind.  App.),  112  the  mortgage  and  the  debt  by  paying 
N.  E.  31 ;  Rawls  v.  American  Cen-  the  mortgage  and  taking  possession 
tral  Ins.  Co.,  97  S,  Car.  189,  81  S.  E.  of  the  instrument:  Stockdale  v. 
505.  Where  an  assignment  is  made  Cooper,  193  Ala.  258,  69  So.  110,  The 
for  collection  the  proceeds  do  not  indorsement  of  a  note  ordinarily  car- 
vest  in  the  assignee :  Hopkins  v.  Sar-  ries  with  it  the  mortgage  which  sc- 
gent's  Estate,  88  Vt.  217,  92  AtL  14.  cures  it:  McClure  v.  American  Nat 
Assignees  of  a  mortgagee  take  the  Bank,  67  Fla.  32^  64  So.  427;  Pensa- 
legal  title  though  no  beneficial  in-  cola  State  Bank  v.  McClure,  67  Fla. 
terest  passed :  Miller  v.  Blinn,  219  289,  64  So.  1022 ;  McConnell  v.  Araer- 
Mass.  266,  106  N.  E.  985.  ican  Kat.  Bank   (Ind.  App.),  103  N. 

7  Riley  V.  Hopkinson,  82  N.  J.  Eq.  E.  809;  Robertson  v.  United  States 

469,  88  Atl.  1077 ;  Guatelli  v.  Brown,  Live  Stock  Co.,  164  Iowa  230,  145  N. 

84  N.  J.  Eq.  33,  92  Atl.  904.  W.  535 ;  Cooper  v.  Newell,  263  Mo. 

*An  assignment  of  a  mortgage  190,  172  S.  W.  326;  Northwestern  Im- 
made  of  record  is  constructive  notice  provement  Co.  v.  Rhoades,  52  Mont 
of  such  assignment  to  the  mortgagor :  428,  158  Pac.  832 ;  W.  C.  Early  Co. 
Steadman  v.  Foster,  83  N.  J.  Eq.  v.  Williams,  135  Tenn.  249,  186  S.  W. 
641,  92  Atl.  353.  Where  a  mortgagee  102,  L.  R.  A.  1916F,  418;  Ward  v. 
makes  two  assignments  and  record-  San  Antonio  Life  Ins.  Co.  (Tex.  Civ. 
ing  each,  the  mortgagor  is  not  given  App.),  164  S.  W.  1043.  A  transfer 
valid  constructive  notice  of  the  sec-  by  mere  delivery  for  a  valuable  con- 
ond  assignment  by  its  beiuR:  recorded  sideration  of  a  note  secured  by  mort- 
where  first  assignee  never  reassigned  gage  operates  as  an  equitable  assign- 
it  to  the  mortgagor,  though  the  first  ment  of  the  mortgage  to  the  trans- 
assignment  contained  a  covenant  to  feree :  Arnett  v.  Willoughby,  190  Ala. 
reassign:  Reid  v.  Dublier,  89  N.  J.  530.  67  So.  426.  The  first  note  ne- 
L.  368,  98  Atl.  386.  Unless  the  earlier  gotiated  to  an  innocent  purchaser 
mortgage  had  been  previously  duly  carries  the  mortgage  security,  where 
recorded,  the  assignee  of  a  mortgage  duplicate  notes,  purporting  to  be  se- 
for  value  without  notice,  by  record-  cured  by  a  single  deed  of  trust,  arc 
ing  his  assignment,  obtains  priority  executed:  Quinn  v.  McC^allum,  178 
over  an  earlier  mortgage:  Gray  v.  Mo.  App.  241,  165  S.  W.  1115. 
Delpho.  97  Misc.  37,  162  N.  Y.  S.  194.  lo  Wing  v.  Union   Cent  Life  Ins. 

»  Where     an     attorney     receiving  Co.,  181  Mo.  App.  381,  168  S.  W.  917; 

money  from  a  client  to  invest  in  a  Herzog  v.  Union  Debenture  (3o.,  94 

mortgage,  bought  a  mortgage  there-  Nebr.  820,  144  N.  W.  814, 
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NATURE  OF  CHATTEL  MORTGAGES 

§  4750.  Definition  and  general  nature/ — A  chattel  mort- 
gagee has  merely  a  lien  on  the  mortgaged  property  as  security  for 
the  debt,  under  the  California  statute,  and  does  not  take  title.* 

§  4751.     Distinguished  from  pledge.* 

1 A  chattel  mortgage  is  a  present  teristic  of  a  mortgage  is  the  right  to 

transfer   of   title   which   can   be   de-  redeem:    Sheldon  v.  McFee,  216  >l. 

feated  only  by  payment  of  the  sum  Y.  618,  111  N.  E,  220. 
secured  thereby,  and,  in  default,  the        *  But  under  Civ.  Code,  §  2888,  which 

title    of    the   mortgagee    is    absolute,  provides  that  a  lien  or  contract  for  a 

subject  to  the  mortgagor's  equity  of  lien  transfers  no  title,  a  chattel  mort- 

redemption:  Peter  Barrett  Mfg.  Co.  gagee  has  merely  a  lien  on  the  mort- 

V.  Wheeler,  212  N.  Y.  90,  105  N.  E.  gaged   property   as    security   for   the 

811;    Donnell  v.  G.  G.   Deering  Co.,  payment  of  his  debt:  Flores  v.  Stone, 

115  Maine  32,  97  Atl.  130.    It  was  for-  21  Cal.  App.  105,  131   Pac.  348,  351, 

merly  held  in  Alabama  that  after  de-  352;    Singer    Sewing    Mach.    Co.    v. 

fault  the  legal  title  is  in  the  mort-  Dyer,  156  Ky.  156,  160  S.  W.  917.    A 

gagee,  and  the  only  office  of  a  fore-  chattel  mortgage  is  regarded  merely 

closure  is  to  cut  off  the  equity  of  re-  as   security   for  the   debt  in   equity: 

demption:    Harmon  v.   Dothan    Nat  Shorter  v.  Dail,  122  Md.  101,  89  Atl. 

Bank,  186  Ala.  360,  64  So.  621.     But  329. 

under  Code  1907,  §  4894,  the  rule  is  *The  distinguishing  feature  be- 
otherwise  and  the  mortgagee  takes  tween  a  pledge  and  a  chattel  mort- 
legal  title  at  the  time  the  mortgage  is  gage  is  that  in  the  former  possession 
executed :  Pinckard  v.  Cassels,  195  must  be  delivered  and  retained  by  the 
Ala.  353,  70  So.  153.  Where  it  ap-  pledgee:  Clanton  Bank  v.  Robinson, 
pears  to  have  been  given  as  security  195  Ala.  194,  70  So.  270.  The  legal 
an  instrument  must  be  deemed  a  title  in  a  chattel  mortgage  is  vested 
mortgage  whatever  its  form :  Pittman  in  the  mortgagee,  leaving  the  mort- 
V.  Milton,  69  Fla.  304,  68  So.  658.  An  gagor  with  only  an  equitable  title, 
agreement  whereby  a  bankrupt  agreed  which  only  equity  can  enforce,  while  * 
to  hold  property  to  be  purchased  by  in  a  pledge  the  pledgor  retains  his  legal 
him  in  trust  for  a  creditor  until  the  title  to  the  property,  which  a  court 
latter  was  paid  was  held  to  be  a  chat-  of  law  can  enforce :  Minge  v.  Clark, 
tel  mortgage:  Scandinavian-American  196  Ala.  617,  72  So.  167.  It  was  held 
Bank  v.  Sabin,  227  Fed.  579,  142  C.  to  constitute  a  pledge  and  not  a  mort- 
C.  A.  211.  The  character  of  an  in-  gage,  where  bankrupts  executed  a  bill 
strument  which  is  a  mortgage  at  its  of  sale  of  an  automobile  as  security 
inception  does  not  afterward  change:  for  a  note  for  borrowed  money,  ac- 
Pittman  v.  Milton,  69  Fla.  304,  68  companied  by  a  delivery  of  the  car: 
So.  658.  There  was  no  such  thing  as  Darragh  v.  Elliotte,  215  Fed.  340,  131 
a  chattel  mortgage  under  the  com-  C.  C.  A.  482.  It  is  a  mortgage  and 
men  law ;  it  was  the  rule  that  all  sales  not  a  pledge  where  a  debtor  makes 
and  pledges  of  personalty  were  void,  an  assig^nment  of  its  interest  in  de- 
amless  possession  accompanied  and  scribed  chattels  to  its  creditor  as  col- 
went  with  the  title  or  to  the  pledgee :  lateral  for  a  loan :  Gandy  v.  Collins, 
W,  W.  Kimball  Co.  v.  Polakow,  190  214  N.  Y.  293,  108  N.  E.  415.  But  an 
IlL   App.   174.    The  essential  charac-  agreement  that  plaintiff  should  hold 
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§  4752]  CONTRACTS  [1  Supp. 

§  4752.  Distinguished  from  conditional  sale/ — Courts 
will  take  into  consideration  the  intention  of  the  parties  in  view  of 
all  the  circumstances  in  determining  the  question  whether  a  bill 
of  sale  is  really  a  chattel  mortgage  or  a  sale,  it  being  principally 
one  of  intent/ 

§  4756.    Absolute  bill  of  sale  at  law  and  in  equity.* 

corporate  stock,  then  in  the  posses-  ferred  upon  deferred  payments  with 

sion  of  another,  as  collateral  security  a  provision  that  the  business  should 

held  a  valid  pledge,  and  not  a  chat-  be  continued  and  stock  kept  up  by 

tel  mortgage :  First  Nat.  Bank  v.  Ex-  new  purchases,   the  vendor  to   have 

change  Nat  Bank,  153  N.  Y.  S.  818;  title  as  security,  held  in  legal  effect 

Monasco  v.  State,  105  Miss.  551,  62  a    "chattel    mortgage,"    within    Stat 

So.  427.  1913,   §  2316b:   Lauerman   Bros.   Co. 

*  A    contract    of    conditional    sale  v.  Riehl,  156  Wis.  12.  145  N.  W.  174; 

transfers  the  legal  title  while  a  chat-  Crowder  v.   Allen-West  G>mmission 

tel  mortgage  evidences  a  lien  against  Co.,  213  Fed.  177,  129  C.  C.  A.  521. 

the  legal  title:   Jennings  v.   Swartz,  It  was  not  a  conditional  sale,  for  the 

86  Wash.  202,  149  Pac.  947.    An  agree-  title  passed  to  the  purchaser  and  then 

ment  which  binds  a  buyer  of  an  auto-  back  under  the  chattel  mortgage  where 

mobile  to  pay  on  a  specified  date  and  a  seller  of   furniture  took  a  chattel 

stipulates  that  the  title  shall  remain  mortgage  back  to   secure  the  price: 

in  the  seller  until  payment,  and  on  de-  McMail  v.    Michaels,    147   N.    Y.   S. 

fault  that  the  seller  may  take  pos-  516.     So  where  a  bill  of  sale  stated 

session  of  the  automobile  and  sell  it,  that  the  conveyance  was  security  for 

is  a  conditional  sale  and  not  a  chattel  a  note,  and  that  if  the  note  was  paid 

mortgage  within  Gen.  Stat.  Fla.  1906,  the  bill  of  sale  was  to  be  null  and 

§  2496:    Southern  Hardw.  &c.  Co.  v.  void,   it  constituted  a  chattel   mort- 

Clark,  201  Fed.  1,  119  C.  C.  A.  339;  gage:  Maynard  v.  Shaw,  246  Pa.  330, 

Wynn  v.  Tyner,  139  Ga.  765,  78  S.  E.  92  Atl.  204 ;  Jones  v.  Farmers'  Nat 

185;  Puett  v.  Edwards,  17  Ga.  App.  Bank  (Okla.),  162  Pac.  681.    Assign- 

645,  88  S.  E.  36 ;  Montenegro-Riehm  ments  of  a  company's  future  income 

Music  Co.  V.  Beuris,  160  Ky.  557,  169  as  security  for  debt  are  held  to  be 

S.  W.  986.    Contra  under  Rev.  Civ.  chattel  mortgages  within  Rem.  &  Bal. 

Stat.  Tex.  1911,  art  5654:  In  re  Ra-  Code,  §  3660,  which  declares  such  in- 

ney,  202   Fed.   996.    And   an   instru-  struments  void  unless  recorded,  espe- 

ment  conveying  property  "free  from  cially  as  section  3659  provides  that  all 

any  lien  whatever"  held  a  bill  of  sale  kinds  of   personal  property  may  be 

conveying  title,  and  not  a  mortgage,  mortgaged :    Heermans   v.    Blakeslee, 

though  it  recited  that  on  failure  to  93  Wash.  595,   161   Pac.  489.     It  is 

pay  the   price   on   a  given   date  t^e  held  to  constitute  a  mortgage  where 

payees  would  have  the  right  to  take  a  transfer  and  assignment  is  executed 

possession  and  sell  at  public  outcry:  by  a  borrower  to  a  lender  as  trustee 

Tremere  v.  Barfield,  12  Ga.  App.  774,  of  all  the  borrower's  one-half  interest 

78  S.  E.  729;  John  Deere  Plow  Co.  v.  in   a  corporation   as   security    for   a 

Mowry,  222  Fed.  1,  137  C.  C.  A.  539.  loan :    Boyett  v.  Hahn,  197  Ala,  439, 

It  has  been  held  in  Georgia  that  a  7^  So.  79. 

paper  stipulating  that  the  maker  con-        °  Keane   v.   Kibble,   28   Idaho   274, 

veys   certain   personalty  to   secure   a  154  Pac.  972;  Zimmerle  v.  Childers, 

debt,  and  that  upon  payment  of  the  67  Ore.  465,  136  Pac.  349. 
debt  the  creditor  will  reconvey,  is  a        ®  The     surroiuiding     circumstances 

bill  of  sale  to  secure  a  debt  and  not  may  determine  whether  a  bill  of  sale, 

a   mortgage :    Owens   v.    Bridges,    13  with  an  agreement  to  repurchase,  is  a  , 

Ga.  App.  419,  79  S.  E.  225.    Though  chattel  mortgage  or  conditional  sale: 

called   a   conditional   sale,   an   agree-  Rairden  v.  Hedrick,  46  Mont  510,  129 

ment  by  which  merchandise  was  trans-  Pac  498;  Dewit  v.  Bozeman,  17  Ga. 
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§  4757.    Verbal  mortgages — Necessity  for  writing/ — If  a 

chattel  mortgage  was  satisfied,  a  verbal  agreement  that  it  should 
continue  as  security  did  not  continue  the  mortgage  in  view  of  the 
Alabama  code,  providing  that  a  chattel  mortgage  is  not  valid  un- 
less made  in  writing.® 

App.  666,  87   S.   E.   1100;    Klein  v.  12,  Ann.  Cas.  1917A,  186n.    Because 

Stubbe,  190  111.  App.  211;  Weber  v.  not    in    writing    under    Code    1907, 

Towle,  97  Nebr.  233,  149  N.  W.  406 ;  §  4288,  agreement  that  crop  should  be 

Zimmerle  v.  Childers,  67  Ore.  465,  136  good  for  buggy  purchased  on  credit 

Pac.  349.    Where  an  instrument  pur-  held  to  give  surety  no*  lien  on  the 

ports   to  be  a  bill  of   sale  and  de-  crop :  Johnson  v.  McFry,  13  Ala.  App. 

scribes   a   debt  and   contains   a   de-  619,  68  So.  718.    A  chattel  mortgage 

feasance  clause,  it  is  a  chattel  mort-  is  valid  as  between  the  parties  with- 

gage :  Dewit  v.  Bozeman,  17  Ga.  App.  out  writing,  but  as  an  instrument  in- 

666,  87  S.  £.  1100.    A  valid  chattel  tended  as  security  must  be  iiled  as 

mortgage  is  created  by  a  bill  of  sale  against  subsequent  creditors  and  pur- 

of  chattels  with  a  separate  defeasance :  chasers,  it  must  for  that  purpose  be 

Sheldon  v.  McFce,  216  N.  Y.  618,  111  in   writing:    Sheldon  v.   McFee,   216 

N.  E.  220.    Title  passes  in  a  bill  of  N.  Y.  618,  111  N.  E.  220.    It  is  held 

sale  of  chattels,  but  does  not  under  a  that  an  instrument  is  sufficiently  def- 

chattel  mortgage :  Dewit  v.  Bozeman,  inite  to  constitute  a  lien  as  to  third 

17  Ga.  App.  666,  87  S.  E.  1110.    If  in-  persons   where   a   chattel   mortgage, 

stnunent  in  the  form  of  an  absolute  duly  witnessed  and  recorded  on  Au- 

bill  of  sale  was  intended  only  as  se-  gust  7,  1912,  purported  to  have  been 

curity,  it  may  be  treated  as  equitable    signed  on  the day  of  — ; — ,  1912, 

mortgage :  Farmer  v.  State,  18  Ga.  and  described  crops  on  certain  lands : 
App.  307,  89  S.  E.  3&.  Both  the  gen-  Todd  v.  Hurst  Supply  Co.,  17  Ga, 
cral  rule  and  Rev.  Codes,  §  5768,  rec-  App.  98,  86  S.  E.  255.  A  mortgage  ^f 
ognize  that  a  bill  of  sale,  though  ab-  crops  contained  only  in  the  printed 
solute  on  its  face,  may  be  in  fact  a  portion  of  a  mortgage  is  void  under 
chattel  mortgage :  Rairden  v.  Hedrick,  Civ.  Code  S.  C.  1912,  §  4103,  which 
46  Mont.  510,  129  Pac.  498.  provides  that  no  chattel  mortgage 
'An  agreement  intended  to  effect  shall  be  good  unless  the  property 
a  mortgage  lien  on  personalty  or  an  mortgaged  shall  be  described  in  writ" 
equity  therein,  though  it  is  lacking  in  ing  or  tsrpewriting,  but  not  printing, 
some  legal  requisite,  will  be  upheld  in  on  the  face  of  the  mortgage,  as  con- 
equity,  and  the  party  or  purchaser  strued  by  the  Supreme  Court  of  the 
regarded  as  a  trustee  for  the  benefit  state :  In  re  Manning,  206  Fed.  685. 
of  the  lienor  as  against  the  parties  ®  Interstate  Lumber  Co.  v.  Duke, 
and  purchasers  with  notice :  How-  183  Ala.  484,  62  So.  845. 
ard  v.  McPhail,  37  R.  L  21,  91  AtL 
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REQUISITES  IN  FORM  AND  EXECUTION  OF  INSTRUMENT 

§  4765.  In  form. — ^A  mortgage  on  a  stock  of  merchandise 
which  provides  that  the  mortgagor  shall  not  dispose  of  any  of  it 
without  the  mortgagee's  consent  is  valid.^ 

§  4766.  Affidavit.^ — Where  there  was  in  fact  only  an 
agreement  to  make  a  loan,  under  the  New  Jersey  statute,  a  mort- 
gage was  held  void  as  to  creditors,  the  annexed  affidavit  stating 
that  the  consideration  was  money  loaned/ 

§  4779.  Description  of  property  in  general/ — If  the  de- 
scription is  sufficient  to  put  one  acting  with  ordinary  care  on 

1  Bell-Wayland  Co.  v.  Miller-  Young,  26  Idaho  691.  146  Pac  107. 
Mitscher  Co.,  39  Okla.  4,  130  Pac.  The  mortgage  was  absolutely  void  as 
593,  Ann.  Cas.  1915D,  780n.  But  a  to  creditors  whose  debts  were  in  ex- 
provision  of  a  chattel  mortgage  that  istence  at  the  time  the  mortgage  was 
no  second  mortgage  shall  be  given  executed  when  an  affidavit  as  to  con- 
without  written  consent,  which  is  nei-  sideration  of  chattel  mortgage  failed 
ther  asked  nor  given,  does  not  have  to  state  how  the  debt  on  which  it  was 
the  effect  of  invalidating  a  second  founded  arose  or  was  incurred,  as  re- 
mortgage  given  in  violation  thereof:  quired  by  the  statute:  Wilkinson  v. 
Ackerman  v.  C.  C.  Chapell  Hardw.  Bohlen,  88  N.  J.  L.  680,  97  Ad  279. 
Co.,  41  Okla.  275,  137  Pac.  349.  To  Their  intent  to  do  everything  neces- 
constitute  a  chattel  mortgage,  no  par-  sary  to  make  the  instrument  valid  did 
ticular  form  of  words  is  necessary:  not  validate  it  where  chattel  mort- 
Georgia  Home  Ins.  Co.  v.  Hoskins,  71  gagors  neither  signed  affidavit  nor 
Pla.  282,  71  So.  285.  swore  that  mortgage  was  not  to  hin- 

*  A  first  mortgage  of  personal  prop-  der  or  defraud  creditors,  as  required 
erty  given  to  secure  part  purchase-  by  Civ.  Code  CaL,  §  2957:  In  re 
price  which  was  not  accompanied  by  Johnston,  220  Fed-  218. 
the  affidavit  of  good  faith  required  by  '  In  re  Novelty  Web  Co.,  228  Fed. 
Rem.  &  Bal.  Code,  §  3660,  held  void  1007 ;  Kato  v.  Union  Oil  Co.,  92  Wash. 
as  against  second  mortgage  given  to  473,  159  Pac.  692. 
secure  mortgagor's  prior  indebted-  *  A  description  in  a  chattel  mort- 
ness :  Belcher  v.  Voting,  90  Wash,  gage,  which  enables  a  third  person  by 
303,  155  Pac.  1060;  In  re  Novelty  inquiries  suggested  by  the  instrument 
Web  Co.,  236  Fed.  501,  149  C.  C.  A.  to  identify  the  property,  is  sufficiently 
553;  Lippincott  v.  Shivers,  86  N.  J.  definite:  Farmers'  &c.  State  Bank 
Eq.  59,  97  Atl.  269;  Mutual  Inv.  Co.  v.  Sutherlin,  93  Nebr.  707,  141 
V.  Walton  Mach.  Co.,  91  Wash.  298,  N.  W.  827,  46  L.  R.  A.  (N. 
157  Pac.  682;  Kato  v.  Union  Oil  Co..  S.)  95,  Ann.  Cas.  1914B,  1250n; 
92  Wash.  473.  159  Pac.  692.  As  be-  Hoblitt  v.  Farmers'  State  Bank 
tween  the  parties,  a  chattel  mortgage  (Okla.),  153  Pac.  1154;  Hourigan  v. 
is  valid,  though  not  accompanied  by  Home  State  Bank  (Okla.),  162  Pac 
an  affidavit  that  it  is  executed  in  699 ;  Slimmer  v.  Meade  County  Bank, 
good  faith,  without  intent  to  hinder,  34  S.  Dak.  147.  147  N.  W.  734;  Pit- 
delay,  or  defraud  creditors:  Hare  v.  luk  v.  Butler  (Tex.  Civ.  App.),  15o 
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inquiry,  mere  inaccuracies  in  the  description  of  property  are  not 
fatal,  if  the  subject  is  described  so  that  it  can  be  readily  identified, 
even  with  the  aid  of  extrinsic  evidence.* 

§  4780.     Description  of  live  stock,® — ^The  description  of 
animals  is  sufficient  if  it,  together  with  inquiries  suggested  by  it, 

S.  W.  1136.  A  contract  of  sale  which  pass  the  title  as  against  subsequent 
reserved  title  in  the  seller  and  de-  mortgages  and  bills  of  sale  of  the 
scribed  parts  of  complete  wagons,  and  same  property :  Conners  v.  Bucksport 
contained  a  stenciled  legend  that  was,  Nat  Bank,  214  Fed.  847.  It  is  held 
in  fact,  stenciled  on  the  wagons  cov-  that  a  chattel  mortgage  upon  a  grain 
ered  by  the  contracts,  held  to  contain  elevator,  together  with  weights,  scales 
a  sufficient  description  to  sustain  them  and  appurtenances  will  not  include  a 
as  chattel  mortgages :  In  re  Raney,  roll-top  desk  kept  in  the  office,  as  the 
202  Fed.  1000.  Description  of  prop-  term  "appurtenances"  applies  only  to 
erty  in  a  mortgage  is  not  void  for  in-  machinery  necessary  to  the  operation 
definiteness  whidh  refers  to  it  as  "all  of  the  elevator:  Dixson  v.  Ladd,  32 
my  shop  tools  and  fixtures  in  my  pos-  S.  Dak.  163,  142  N.  W.  259,  46  L.  R. 
session":  International  Harvester  Co.  A.  (N.  S.)  206n,  Ann.  Cas.  1916A, 
v.  Davis,  13  Ga.  App.  1,  78  S.  E.  770.  253n.  A  chattel  mortgage  of  "open 
Chattel  ^  mortgage  which  described  accounts"  does  not  include  a  note : 
property  as  "three  new  Michigan  au-  Ladd  v.  Ardmore  State  Bank,  43 
tomobiles,  forty  horse  power.  No.  — ,"  Okla.  502,  143  Pac.  170.  Where  the 
and  provided  that  property  should  not  automobile  was  not  in  his  possession 
be  moved  from  Oklahoma  county,  is  and  not  usually  kept  at  his  place  of 
not  void  for  uncertainty  in  descrip-  business,  a  chattel  mortgage,,  describ- 
tion :  Stiles  v.  City  State  Bank  ing  property  as  "a  Regal  Underslung 
(Okla.),  156  Pac,  622.  The  descrip-  Model  N  roadster  automobile,  now  in 
tion  is  sufficient,  when  recorded,  to  possession  of  mortgagor  and  usually 
put  subsequent  creditors  on  inquiry,  kept  at  his  place  of  business"  did  not 
where  a  chattel  mortgage  describes  identify  the  property  so  as  to  impute 
the  merchandise  as  a  stock  of  goods,  notice  to  a  third  party  not  having  ac- 
and  gives  the  number  of  the  lot  and  tual  notice:  Commercial  Sav.  Bank 
block  and  name  of  the  town,  county,  v.  Brookljm  Lumber  &c.  Co.  (Iowa), 
and  state  in  which  it  is  located :  Bell-  160  N.  W.  817.  The  requirement  that 
Wayland  Co.  v.  Miller-Mitscher  Co.,  a  chattel  mortgage  must  specify  the 
39  Okla.  4,  130  Pac.  593.  Description  property  does  not  require  such  a  corn- 
held  sufficient  where  property  in  chat-  plete  description  as  will  identify  the 
tel  mortgage  is  described  as  "the  en-  property  without  the  aid  of  parol  evi- 
tire  stock  of  general  merchandise  lo-  dence:  Gatlin  v.  Ed  Matthews  &  Co., 
cated  in  A.  Building,  about  $1,500  be-  16  Ga.  App.  645,  85  S.  E.  953;  Jones 
ing  boxed  in  rear  room  of  G.'s  res-  &c.  Auto  Co.  v.  Lott,  17  Ga.  App.  834, 
taurant,  value  $3,000":  Bank  of  Men-  88  S.  E.  719;  Ferrell-Michael  Abstract 
don  V.  Mell,  185  Mo.  App.  510,  172  &c.  Co.  v.  McCormac  (Tex.  Civ. 
S.  W.  484.  A  mortgage  on  lumber  is  App.),  184  S.  W.  1081.  It  is  not 
void  which  describes  the  property  as  necessary,  as  between  the  contracting 
50,000  feet  of  "the  last  sawing" :  parties,  that  a  chattel  mortgage  should 
Smith  V.  McCoy-Kessinger  Lumber  particularly  describe  the  chattels  cov- 
Co.,  108  Ark.  162,  157  S.  W.  735.  A  ered  by  the  mortgage:  Bonneviere  v. 
chattel  mortgage  describing  the  Cole,  90  Wash.  526,  156  Pac.  527. 
property  as  "3,500  bushels  of  mar-  ^  Chattanooga  State  Bank  v.  Citi- 
ketable  potatoes  in  a  potato  store-  zens*  State  Bank,  39  Okla.  255,  134 
house  near  the  B.  &  A.  R.  R.  Pac.  954;  Adier  v.  Godfrey,  153  Wis. 
station  at  Winterport"  was  held  to  186,  140  N.  W.  1115. 
be  insufficient  for  want  of  definite  *  As  between  the  parties,  a  descrip- 
description  of  the  location  of  the  po-  tion  of  the  mortgaged  property  as 
tatoes   in   the    storehouse,    so   as   to  "1,333    early   spring   lambs,   branded 
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furnishes  a  reasonable  basis  for  identification,  but  the  suggestion 
of  inquiry  must  be  from  the  mortgage  itself,  and  not  merely  in 
the  minds  of  the  parties/  Though  no  mention  of  the  progeny  is 
made  in  the  mortgage,  as  between  the  mortgagor  and  the  mort- 

O — *'  is  a  sufficient  description :  Hare  county,  Iowa" :  Simon  Casady  &  Co. 

V.  Young,  26  Idaho  691,  146  Pac.  107.  v.  German  Savings  Bank,  159  Iowa 

A  duly  recorded  mortgage  of   "two  149,  140  N.  W.  401.     Where  it  ap- 

black  mules,  two  and  four  years  old,  peared  that  the  mortgagor  owned  a 

the  same  being  now  in  possession  of"  large  number  of  cows,  description  of 

the  mortgagor,  is  held  to  be  a  suffi-  mortgaged     property     as     "fourteen 

cient  description  of  the  mules :  Over-  cows"  held  insufficient  as  against  a 

street  Grain  Co,  v.   Ford,   113  Ark.  bona  fide  purchaser  for  value:  Moe- 

464,  168  S.  W.  1080,    Description  held  bus  v.  Collins,  85  N.  J.  L.  430,  89  Atl. 

sufficient  to  charge  the  purchaser  with  986.    Description  of  cattle  covered  by 

notice,  where  the  property  in  chattel  a  chattel  mortgage  as  "147  head  of 

mortgage  was  described  as  "one  black  cattle,"    held    too   general :    State  v. 

mare  mule  colt  eight  months  old":  Hurt  (Mo.),  183  S.  W.  333.    A  dc- 

Pitluk  V.   Butler    (Tex.   Civ.   App.),  scription  of  cattle  as   **100  head  of 

156  S.  W.  1136.     Though  the  cattle  coming   two-year-old   native   Kansas 

are  not  kept  on  the  quarter  section  steers  branded,"  etc.,  located  on  cer- 

mentioned,    but    on    another    section  tain  premises  of  the  mortgagor,  is  not 

within  a  mile  and  a  half  thereof,  a  sufficient  to  identify  cattle  found  in 

chattel  mortgage,  describing  the  cat-  another  location  without  the  brand: 

tie  by  brand  and  stating  that  they  arc  Ehrke  v.  Tucker,  99  Kans.  52,  160  Pac. 

in  the  mortgagor's  possession  on   a  985.  A  recorded  mortgage,  describing 

certain  quarter  section  of  land,  and  "five  black  mare  mules  ranging  from 

that  the  mortgagor  has  no  other  prop-  six  to  nine  years,"    docs    not   suffi- 

erty  of  such  description  in  his  pos-  ciently  describe  them  to  afford  notice 

session  is  sufficient  to  put  a  subse-  thereof  to  an  innocent  purchaser  for 

quent  mortgagor  on  notice:   Chatta-  value  taking  subsequent  mortgage  on 

nooga  State  Bank  v.  Citizens'  State  two  black  mules  about  15  hands  high 

Bank,  39  Okla.  255,  134  Pac.  954.  De-  and  nine  years  old :  Milner  Banking 

scription  in  a  recorded  chattel  mort-  Co.  v.  Adair,  18  Ga.  App.  575,  90  S. 

gage  "one    Jersey    cow,    unbranded,  E.   170.     An  express  agreement  be- 

bought  from  Willie  Gardner,  Asher-  tween  the  mortgagor  and  the  mort- 

ton,  Texas,"  is  sufficient  to  charge  a  gagee  that  the  offspring  of  animals 

purchaser    with    constructive   notice:  should  be  subject  to  the  mortgage  will 

Conley  v.  Dimmit  County  State  Bank  be  enforced  as  an  equitable  lien  not- 

(Tex.  Civ.  App.),  181  S.  W.  271.  The  withstanding    Kirb/s    Dig.,    §    5397, 

words,  "also  the  wool  clipped  from  which   provides   that   the   Ken   of  a 

said  ewes,"  in  a  chattel  mortgage  are  chattel  mortgage  shall  not  cover  the 

sufficient  to   cover   future   clippings:  offspring   of    a   mortgaged     animal: 

Vorenberg  v.  Bosserman,  17  N.  Mex.  Howell  v.  Walker,  111  Ark.  362,  164 

433,   130  Pac  438.     As  against  sub-  S.  W.  746 ;  In  re  Thompson,  164  Iowa 

sequent  mortgagees,  the  record  of  a  20,  145  N.  W.  76,  Ann.  Cas.  1916D. 

chattel  mortgage  on  one  pair  of  bay  1210n.   The  offspring  is  covered,  when 

horses  describing  the  property  as  one  born,  by  a  chattel  mortgage  on  the 

pair  of  bay  steers  was   insufficient:  dam:   McCarver  v.   Griffin,   194  Ala. 

Abernethy  v.    Starnes,    164    N.    Car.  634,   69    So.   920,   Ann.    Cas.    1917C 

162,  80   S.  E.   157.     The  description  1172n.     "Increase"    does    not    cover 

was    held    insufficient    where    chattel  wool  clipped   from   sheep  while  the 

mortgage  described   the  property  as  sheep  are   in   the  possession   of  the 

"Forty  head  of  three-year-old  steers,  mortgagor:  Sorrels  v.  Sigel-Campion 

weight  about  1,200  lbs.,  color  reds  and  Live  Stock  Commission  Co.,  27  Colo, 

roans.     Worth   about  $60  per  head.  App.  154,  148  Pac,  279. 

The  same  is  now  in  my  possession  in  t  Ehrke  v.  Tucker,  99  Kans.  52,  ^(0 

sections  14  and  15,  L.  township,  M.  Pac.  985. 
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gagee,  the  unborn  progeny  of  domestic  animals  follows  the  title 

to  the  mother  and  becomes  a  part  of  the  security. •  -^ 

§  4782.     Crops  to  be  raised  by  mortgagor.® — A  description  I 

of  mortgaged  wheat  was  sufficient  which  described  it  as  "four 
hundred  acres  of  wheat  growing  on  11-114-51  all  in  my  posses- 
sion in  the  county  of  Hamlin,  South  Dakota."^® 

§  4786.  Effect  of  false  description." — It  was  held  that  a 
mortgage  of  one  "Maxwell  four-passenger  automobile,  factory 
No.  32466,"  did  not  charge  the  purchaser  of  a  "five-passenger 
Maxwell  automobile,  model  1-3  car.  No.  2466"  with  notice." 

§  4789.    Substitution  of  other  property." 

•Dunton  v.  Kimball  Bros.  Co.,  114  which  describes  the  property  as  the 

Maine  270,  95  Atl.  1038.  entire  crop  to  be  raised  on  plaintiff's 

•  Parol  evidence  being  admissible  to  farm  in  Faulkner  county,  or  else- 
identify  it,  description  in  crop  mort-  where  in  that  county,  is  sufficiently 
gage  of  all  the  grantor's  crop  of  cot-  definite  to  give  all  persons  notice  of 
ton  of  100  acres  now  up  and  grow-  the  lien  on  any  crop  raised  by  the 
ing  on  the  lands  of  a  specified  per-  mortgagor  on  defendant's  land  in  the 
son  held  not  fatally  defective:  In  re  county:  Storthz  v.  Smith,  109  Ark. 
Beard,  204  Fed.  129;  Anderson  v.  552,  161  S.  W.  183.  The  description 
Chenault,  208  Fed.  400,  125  C.  C.  A.  in  a  chattel  mortgage  was  held  suffi- 
616;  First  Nat.  Bank  v.  Rome  Mer-  cient  where  it  was  given  on  certain 
can  tile  Co.,  14  Ga.  App.  99,  80  S.  E.  specified  bales  of  cotton  to  be  grown : 
210;  Todd  v.  Hurst  Supply  Co.,  17  Houssels  v.  Coe  (Tex.  Civ.  App.), 
Ga.  App.  98,  86  S.  E.  255 ;  Burlington  159  S.  W.  864.  The  whole  was  sub- 
State  Bank  v.  Marlin  Nat.  Bank  (Tex.  ject  to  the  tenant's  crop  mortgage, 
Civ.  App.),  166  S.  W.  499.  A  chat-  where  part  of  a  tenant's  crop  was 
tel  mortage  is  not  void  for  uncer-  raised  by  his  son,  without  a  cropping 
tainty  given  on  "all  cotton  and  corn  contract:  Maybank  v.  Lumpkin,  189 
grown  during  the  current  season  on  Ala.  559,  66  So.  584. 
lands  fertilized  with  the  fertilizer" :  i®  Catlett  v.  Stokes,  33  S.  Dak.  278, 
Hillis  V.  E.  T.  Comer  &  Co.,  14  Ga.  145  N.  W.  554. 
App.  30,  79  S.  E.  930.  Description  ^^A  description  of  property  in  a 
by  .chattel  mortgage  of  property  cov-  chattel  mortgage  which  is  wholly 
ered  as  "200  bushels  of  com  of  my  false  renders  it  void:  Morrison  v. 
1912  crop  from  my  said  farm"  held  Elzy,  190  111.  App.  374. 
sufficient  as  against  third  persons,  ^^  McQueen  v.  Tenison  (Tex.  Civ. 
though  the  total  crop  did  not  amount  App.),  177  S.  W.  1053. 
to  200  bushels :  Mitchell  v.  Abemathy  i^  ^n  oral  agreement  between  the 
194  Ala.  608,  69  So.  824 ;  Whaley  v.  mortgagor  and  mortgagee,  that  a  mule 
Bright,  189  Ala.  134,  66  So.  644;  substituted  for  one  which  was  taken 
Hughes  &c  Supply  Co.  v.  Bussey,  14  back  on  account  of  defects  should  be 
Ala.  App.  388,  70  So.  997;  First  subject  to  the  mortgage,  is,  as  be- 
Nat  Bank  v.  Cazort  &c.  Co.,  123  tween  the  parties,  en  forcible  in  equity 
Ark.  605.  186  S.  W.  86,  L.  R..  where  a  chattel  mortgage  was  given 
A.  1917C,  8n;  Griggs  Fertilizer  to  secure  the  pa3rment  of  a  note  for 
Co.  v.  Adams-Oliff  Co.,  144  Ga.  564,  the  purchase-price  of  mules:  Howell 
87  S.  E.  776;  Brown  v.  Hughes,  94  v.  Walker,  111  Ark.  362, 164  S.  W.  746; 
S.  Car.  140,  77  S.  E.  730;  Livingston  Bright  v.  Mack,  197  Ala.  214,  72  So. 
V.  Seaboard  Air  Line  R.  Co.,  100  S.  433;  Miller  v.  Biggs  (Mo.  App.),  183 
Car.  18,  84  S.  E.  303 ;  Spiller  v.  W.  S.  W.  713.  It  was  held  that  a  printed 
J.  Mann  &  Co.  (Tex.  Civ.  App.),  187  provision  of  a  chattel  mortgage  cov- 
S.    W.    1014.     A    chattel    mortgage 
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§  4792.  Construction." — It  has  been  held  that  a  chattel 
mortgage,  being  a  creature  of  statute  and  contrary  to  the 
common  law,  must  be  strictly  construed  against  those  seeking 
to  enforce  it." 


ering  goods,  written  on  an  ordinary 
farm  mortgage,  that  "all  increase 
from  said  stock  of  whatever  kind  or 
nature,  the  above-described  stock  be- 
ing kept  in  my  possession  on  

Section  No. ,  Township  No. , 

Range  No. ,"  did  not  cover  addi- 
tions to  or  substitutions  in  the  stock 
of  goods:  In  re  Thompson,  164  Iowa 
20,  145  N.  W.  76,  Ann.  Cas.  1916D, 
1210n.  The  language  quoted  was 
too  vague  and  general  to  be  good  as 
to  third  parties  as  a  lien  on  lumber 
cut  after  the  mortgage  was  executed 
in  a  chattel  mortgage  embracing  all 
the  personal  property  of  the  mort- 
gagor "and  also  the  full  cut  of  the 
mill  pine  and  cypress":  Farmers' 
Union  Warehouse  Co.  v.  Wells,  65 
Fla.  350,  61  So.  745. 


i*The  instruments  together  w- 
denced  the  agreement,  and  the  receipt 
was  admissible  in  evidence,  where 
mortgagee,  upon  delivery  of  chattel 
mortgage,  gave  mortgagor,  who  ac- 
cepted a  receipt  to  effect  that  mort- 
gage was  payable  $10  each  month: 
Wertheimer  Bag  Co.  v.  Hill,  14  Ala. 
App.  623,  71  So.  618 ;  Beavers  v.  Far- 
mers' &c.  Bank  (Mo.  App.),  163  S. 
W.  529.  Note  and  mortgage  should 
be  construed  together,  but  note  gov- 
enns  in  case  of  conflict:  Lumber- 
men's Trust  Co.  v.  Title  Ins.  &c  Co., 
248  Fed.  212. 

15  W.  W.  Kimball  Co.  v.  Polakow, 
268  III.  344,  109  N.  E.  313;  Kennedy 
Furniture  Co.  v.  Griffin,  194  IlL  App. 
530. 
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DEBT  SECURED  AND  CONSmERATION  IN  GENERAL 

§  4805.  The  debt  secured — In  general.* — A  bill  of  sale 
may  be  made  to  secure  a  present,  past  or  future  debt* 

§4811.  Description  of  note  secured.' — Because  by  inad- 
vertence the  note  is  not  signed  by  the  mortgagor,  a  chattel  mort- 
gage which  is  given  to  secure  the  note,  and  which  correctly  de- 
scribes the  note  and  the  amount  secured  as  shown  by  the  note,  is 
not  void.* 

§  4813.     Mortgage  to  secure  future  advances.*^ 

1 A  stipulation  is  valid  in  a  chattel  *  Skinner  v.  Elliott,  17  Ga.  App. 
mortgage  that  provides  that  it  should  511,  87  S.  E.  759.  Trust  deed  held  to 
be  security  for  any  other  debt  due  indicate  that  it  was  intended  to  in- 
from  the  mortgagor:  Farmers'  State  elude  future  advances  up  to  the  date 
Bank  v.  Bell  (Tex.  Civ.  App.)i  176  the  mortgage  is  due:  Word  v.  Cole, 
S.  W.  922.  Provision  of  notes  se-  122  Ark.  457,  183  S.  W.  757 ;  Paschal 
cured  by  chattel  mortgage  for  attor-  v.  Bohannan  (Okla.),  158  Pac.  365; 
ney's  fees  if  suit  were  commenced  to  Greig  v.  Mueller,  66  Ore.  27,  133  Pac. 
enforce  payment  is  valid  and  en-  94,  46  L.  R.  A.  (N.  S.)  722;  Brunson 
forcible  against  the  maker:  Fell  v.  v.  Dawson  State  Bank  (Tex.  Civ. 
Frierson,  171  Cal.  351,  153  Pac.  229.  App.),  175  S.  W.  438;  Thomas  v. 
The  words  "in  trust"  is  equivalent  to  Graves,  89  Vt.  339,  95  Atl.  643. 
the  term  "mortgage**  and  a  purchase-  *  A  mortgage  is  not  void  because 
price  note  given  for  fertilizer,  which  of  a  discrepancy  in  dates  because  the 
stipulated  that  crops  on  lands  fer-  date  shown  in  the  mortgage  did  not 
tilized  with  the  fertilizer  should  be  agree  with  the  date  in  the  note:  Cat- 
held  "in  trust"  for  payment  of  the  lett  v.  Stokes,  33  S.  Dak.  278,  145  N. 
note,  held  to  create  a  mortgage  upon  W.  '554.  Where  a  chattel  mortgage 
the  crops  mentioned:  Hillis  v,  E.  T.  provided  that  the  note  secured  there- 
Comer  &  Co.,  14  Ga.  App.  30,  79  S.  E.  by  "became  due  and  payable  on  or 
930.  A  mortgage  executed  to  secure  before  35  months  after  date  of  op- 
a  note  of  $100  and  a  future  indebt-  tion  of  the  legal  holder  thereof,"  it 
edness,  held  not  to  secure  an  indebt-  was  held  to  state  no  time  for  the  ma- 
edness  incurred  after  full  settlement  turity  of  the  debt,  and  to  constitute 
of  the  indebtedness  contemplated  by  a  defect  of  which  a  third  party  may 
the  parties  when  the  mortgage  was  take  advantage:  Snite  v.  Gehrke,  189 
executed:  Cantrell  v.  Cawyer    (Tex.  111.  App.  382. 

Civ.  App.),  162  S,  W.  919.  And  where  *Lierman  v.  O'Hara,  153  Wis.  140. 

the   parties   intended   the    clause    to  140  N.  W.  1057,  44  L.  R.  A.  (N.  S.) 

cover    future  indebtedness   for   store  1153n. 

supplies,  a  chattel  mortgage,  with  a  ^  A  mortgage  to  secure  future  ad- 
printed  clause  covering  future  indebt-  vances  up  to  the  time  of  foreclosure 
edness  up  to  $150,  held  not  to  cover  is  valid,  but  such  purpose  must  clearly 
an  indebtedness  of  $155  for  a  stump  appear  from  the  instrument,  and  can 
puller:  Jenkins  v.  Morgan  (Tex.  Civ.  not  be  presumed  where  the  mortgage 
App.),  187  S.  W.  1091.  does  not  contain  a  general  description 
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§  4818.  Delivery  in  general/ — No  particular  form  or  cere- 
mony is  necessary  to  constitute  a  delivery/ 

§  4819.  Delivery  and  acceptance  necessary.^ — It  is  held 
that  merely  retaining  possession  of  a  chattel  mortgage  does  not 
amount  to  an  acceptance  in  the  absence  of  an  intention  to  accept 
it/  Where  a  creditor  once  refuses  to  accept  a  chattel  mortgage, 
he  can  not  afterward  accept  it  without  the  consent  of  the  debtor.*® 

§  4822.  Recording  and  filing  in  general."— Though  the 
mortgage  was  not  recorded,  a  mortgagee  who  took  possession 

of  the  indebtedness  so  as  to  put  one  129  C  C.  A.  563;  Massachusetts  &c 

who  examines  it  on  notice:  Word  v.  Ins.  Co.  v.  Kemper,  220  Fed.  847,  136 

Cole,   122  Ark.  457,  183  S.  W.  757;  C.  C.  A.  593;  People's  Nat.  Bank  v. 

Howell  V.  Walker,  111  Ark.  362,  164  Mulholland,   224   Mass.  448.   113  N. 

S.  W.  746 ;  Law  Sprinkle  Mercantile  E.  365 ;  Spokane  Merchants'  Assn.  v. 

Co.  V.  Hause  (Tex.  Civ.  App.),  184  First  Nat  Bank,  86  Wash.  ^,  150 

S.  W.  7Z7.     This  is  true  though  it  Pac  434.    Under  Comp.  Laws  1907, 

does  not  show  its  object:  Scofield  Im-  f§   150,  2473,   a  chattel  mortgage  is 

plement  Co.  v.  Minot  Farmers'  Grain  invalid   as   against   all   persons  who 

Assn.,  31  N.  Dak.  605,  154  N.  W.  527.  give  credit  to  mortgagor  at  any  time 

«  A  chattel  mortgage  has  no  validity  subsequent  to  execution  and  previous 

until  actually  delivered,  and  the  date  to  filing  without  notice  of  its  cxist- 

it  is  signed  and  acknowledged  is  im-  ence:    Volker  Lumber  Co.  v.  Utah 

material,  if  it  was  not  delivered  until  &c   Lumber   Co.,   45   Utah  603,  148 

later :  Levy  V.  Horn,  90  Misc.  624,  153  Pac.   365,   Ann.   Cas.    1917D,   1158n; 

N.  Y.  S.  913 ;  Wertheimer  Bag  Co.  v.  O'Neil  v.  Brooks,  180  Mich.  540,  147 

Hill.  14  Ala.  App.  623,  71  So.  618.  N.  W.  537;  Pacific  Coast  Biscuit  Co. 

T  Scofield  Implement  Co.  v.  Minot  v.  Perry,  77  Wash.  352,  137  Pac  483. 

Farmers*   Grain   Assn.,   31    N.   Dak.  The  mortgage  never  became  a  lien 

605,  154  N.  W.  527.  on  the  crop  against  strangers  under 

8  A  chattel  mortgage  which  has  not  Kirb/s  Dig.,  §  5407,  where  a  chattel 

been  accepted  has  no  validity:  Wert-  mortgage   on   crops   was   handed  to 

heimer  Bag  Co.  v.  Hill,  14  Ala.  App.  the  recorder  by  the  mortgagee  witli 

623,  71  So.  618.  verbal  instruction  to  file  but  not  to 

» First  Nat.  Bank  v.  McCreary,  66  record  it :    Nix  v.   Watts,   121  Ark. 

Ore.  484,  132  Pac.  718,  134  Pac.  1180.  346,  181  S.  W.  127.  The  inclusion  of 

10  First  Nat.  Bank  v.  McCreary,  66  chattels  in  a  real  estate  mortgage  and 
Ore.  484,  132  Pac.  718,  134  Pac.  1180.  recording  of  such  instrument  in  the 

11  Where  the  mortgagee  does  not  records  of  real  estate  mortgages  is 
take  possession  of  the  ^  mortgaged  not  constructive  notice  of  any  lien 
chattels  something  is  required  to  take  upon  the  personalty,  and  is  void  as 
the  place  of  change  of  possession,  to  subsequent  creditors  under  Rem. 
such  as  recording  the  mortgage,  to  &  Bal.  Code,  fit  3661,  3662,  3668: 
affect  creditors  of  and  subsequent  Bonneviere  v.  Cole,  90  Wash.  526, 
purchasers  from  the  mortgagor  with-  156  Pac.  527.  At  the  expiration  of 
out  notice:  Allison  v.  Teeters,  176  such  year  the  mortgage  ceases  to  be 
Mich.  216,  142  N.  W.  340.  Under  Rev.  valid  as  against  creditors  and  can 
St.  Maine,  ch.  93,  {  1,  it  is  essential  not  be  revived  by  any  act  of  the  par- 
for  the  mortgage  to  be  vaHd  as  ties,  under  Hurd's  Rev.  St  111.  1909, 
against  the  mortgagor's  creditors  ch.  95,  fi  4,  providing  for  the  extcn- 
that  a  chattel  mortgage  be  recorded,  tion  of  the  lien  of  a  chattel  mortgage 
where  possession  is  not  given :  In  re  not  to  exceed  one  year  by  the  filing 
Alden,  233  Fed.  160;  Fourth  Nat.  of  an  affidavit,  etc:  In  re  Tengwall 
Bank  v.   Willingham,  213  Fed.  219,  Co.,  201  Fed.  82,  119  C  C  A,  420. 
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after  condition  broken,  acquired  a  good  title  as  against  a  creditor 
of  the  mortgagor,'* 

§  4823.  Effect  of  recording  or  filing." — A  chattel  mort- 
gage is  a  hen  on  the  property  as  against  third  parties  from  the 
time  it  is  filed  for  record  and  this  is  true  even  though  the  record- 
ing officer  omits  to  index  or  record.'* 


■"McCkiidon  V.  First  Nat.  Bank, 
112  Ark.  187,  165  S.  W.  952. 

"A  recorded  chattel  mortgage  is 
constructive  notice  to  a  purchaser, 
not  only  of  its  existence,  but  also  of 
its  provision ;  Shorter  v.  Dail,  122 
Md.  101,  89  Atl  329 ;  In  re  Cooper's 
Estate,  226  Fed.  317;  Brown  v.  Ran- 
kin, 100  S.  Car.  371,  84  S,  E.  1001; 
National  Bank  v.  Elkins,  37  S.  Dak. 
479.  159  N.  W.  60;  University  State 
Bank  v.  Sleeves,  85  Wash.  55,  147 
Pac.  645.  As  between  the  parties  an 
unrecorded  chattel  mortgage  is  bind- 
ing: Woods  v.  Davis,  153  Ky.  99,  154 
S.  W.  905 ;  Martin  v.  Bankers'  Trust 
Co..  18  Ariz.  55,  156  Pac.  87;  Mc- 
Clendon  v.  First  Nat.  Bank,  112  Ark. 
187,  165  S.  W,  952;  Judkins  v.  State. 
123  Ark.  23.  184  S.  W.  407;  Kinder 
V.  King,  180  lit.  App.  62 ;  Common- 
wealth Trust  Co.  V.  Salem  Light  &c. 
Co.,  77  N.  H,  146.  89  Atl.  452;  Gandy 
V.  Collins,  214  N.  Y.  293,  108  N.  E. 
415;  Hof  V.  Mager,  168  App.  Div. 
318,  154  N.  Y.  S.  60;  Rhode  Island 
Warehouse  Co.  v.  W.  H.  Holt  Mfg. 
Co..  36  R.  I.  192,  89  Atl-  706;  How- 
ard V.  McPhail,  37  R.  I.  21,  91  Atl. 
12,  Ann.  Cas.  1917A,  186n ;  Watson  v. 
First  Nat.  Bank,  82  Wash.  65,  143 
Pac.  451 ;  Rej-nolds  v.  Morton.  22 
Wyo.  174,  136  Pac.  795,  A  chattel 
mortgage,  properly  registered,  al- 
though subsequent  in  execution  to  a 
prior  mortgage  defectively  registered, 
gave  the  mortgagee  therein  a  prior 
hen :  Abernethy  v.  Starnes,  164  N. 
Car.  162,  80  S.  E.  157.  But  the  prior 
registration  of  a  mortgage  on  a  crop 
will  not  defeat  the  landlord's  lien 
upon  the  crop  conferred  by  Rev.  St, 
1895,  arts.  3235-3237 :  Neblett  v.  Bar- 
ron (Tex.  Civ.  App.).  160  S.  W. 
1167;  Brown  v.  Hughes,  94  S.  Car. 
140,  77  S.  E.  730;  American  Type 
Founder  Co.  v.  First  Nat.  Bank  (Tex. 
Civ.  App,),  1S6  S.  W.  300,    Though 


he  did  not  know  of  the  ot 
gage,  where  the  holder  of  an  unre- 
corded first  mortgage,  under  which 
possession  was  not  taken,  obtained 
from  a  third  person  possession  of 
the  mortgaged  automobile  and  then 
recorded  his  mortgage  after  the  exe- 
cution of  another  unrecorded  mort- 
gage on  it  held  not  to  validate  his 
mortgage  so  as  to  give  it  priority: 
Dixon  V.  Tyree,  92  Kans.  13?.  139  Pac. 
1026;  Neely  v.  Reynolds,  196  Ala.  581, 
72  So.  124;  Smith  v.  E,  T,  Davenport 
&  Co.,  12  Ala.  App.  456.  68  So.  545 ; 
McCabe  v.  Lee,  123  Ark.  83.  184  S. 
W.  448;  Murray  Co.  v.  Satti^field, 
125  Ark.  85.  187  S.  W.  927 ;  Burling- 
ton State  Bank  v.  Marlin  Nat,  Bank 
(Tex.  Civ.  App.),  166  S.  W,  499; 
Brinberry  v.  White  (Tex.  Civ.  App.), 
167  S.  W.  205;  J.  M.  Radford  Gro- 
cery Co.  V.  Pace  (Tex.  Civ.  App.), 
172  S.  W.  146;  Caldwell  v.  Yar- 
brough  (Tex.  Civ.  App.l.  186  S.  W. 
350.  It  is  held  that  where  a  chattel 
mortgage  which  is  not  entitled  to  be 
recorded  is  placed  on  record,  it  does 
not  receive  any  added  efficacy  by  rea- 
son of  record,  and  is  good  only  be- 
tween the  parties  and  those  having 
knowledge  of  it :  Guycr  v.  Union 
Trust  Co.,  55  Ind.  App.  472,  104  N. 
E.  82.  A  chattel  mortgage  wliich  is 
made  by  one  not  the  owner  of  the 
property,  or  by  the  owner  in  a  ficti- 
tious name,  and  recorded,  is  not  con- 
structive notice  to  any  one  deaUng 
with  the  owner  in  his  true  name ;  L. 
Fish  Furniture  Co.  v.  Reliable  Stor- 
age &C.  Co.,  187  III.  App,  6;  0r.3Tk 
City  Bank  v.  Planters'  &c.  Bank 
(Ala,),  73  So.  72. 

'•  Murray  Co.  v.  Satterficld.  I2S 
Ark.  85,  187  S.  W.  927;  Seymore  v. 
Dabbs.  170  Mo.  App.  151,  155  S.  W. 
493;  Dabney  v.  Hathaway,  51  Okla. 
658,  152  Pac,  77;  Hourigan  v.  Home 
State  Bank    (Okla.),   162   Pac.  699; 
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§  4824.  Requisites  of  valid  filing*  and  recording.— The 
record  of  a  chattel  mortgage  which  does  not  comply  with  the 
statute  because  not  acknowledged  before  a  notary  public  and 
attested  by  only  one  witness  is  not  constructive  notice  as  against 
third  parties  in  good  faith  and  without  notice.^' 

§  4825.  Place  of  filing.** — ^The  word  "residence"  means 
actual  residence  as  contradistinguished  from  his  domicil  or  polit- 
ical residence  as  used  in  the  Georgia  statute  requiring  that  the 
mortgage  must  be  recorded  in  the  county  of  the  mortgagor's 
residence.*^ 

§  4826.  Time  of  filing  or  recording." — ^Where  the  statute 
requires  that  chattel  mortgages  shall  be  "immediately  recorded,'* 


Murray  Co.  v.  Randolph  (Tex.  Civ. 
App.),  174  S.  W.  825;  Murray  Co.  v. 
Deal  (Tex.  Civ.  App.),  175  S.  W.  718. 

15  Merchants'  Nat.  Bank  v.  Fra- 
zier  (Okla.),  159  Pac.  647.  Nor 
one  not  properly  acknowledged: 
Vorenberg  v.  Bosserman,  17  N. 
Mex.  433,  130  Pac.  438.  Nor  one 
with  a  defective  affidavit:  Boll- 
schweiler  v.  Packer  House  Hotel 
Co.,  83  N.  J.  Eq.  459,  91  Atl.  1027. 
But  it  was  held  that  it  was  properly 
recorded  and  valid  where  chattel 
mortgage,  not  disclosing  that  the 
mortgagor  was  a  corporation,  was 
recorded  on  the  affidavit  of  the  sub- 
scribing witness  that  he  saw  M.  & 
Co.  sign  and  deliver  it,  without  stat- 
ing that  he  saw  its  officers  do  so: 
Bank  of  Dillon  v.  Murchison,  213 
Fed.  147,  129  C.  C.  A.  499.  A  bill  of 
sale  may  be  recorded  as  a  chattel 
mortgage,  provided  it  is  duly  at- 
tested, acknowledged,  and  certified  if 
it  secures  a  debt :  Zimmerle  v.  Child- 
ers,  67  Ore.  465,  136  Pac.  349. 

1^  In  Indiana  a  chattel  mortgage 
which  is  recorded  in  the  county 
where  the  property  is  located,  but  not 
in  the  county  where  the  mortgagor 
resides,  is  void  as  to  third  persons 
under  Burns'  Rev.  Stat  1914,  §  7472 : 
Fife  V.  Ohio  In  v.  Co.,  52  Ind.  App. 
108,  100  N.  E.  392.  A  chattel  mort- 
gage must  be  recorded  in  the  county 
of  the  mortgagor's  residence  under 
Ky.  Stat.,  §  495 :  Burbank  v.  Robek, 
157  Ky.  524,  163  S.  W.  457;  In  re 
Hughes,  214  Fed.  270 ;  Argo  v.  Syla- 
cauga   Mercantile  Co.,   12  Ala.  App. 


442,  68  So.  534 ;  Judkins  v.  State,  123 
Ark.  28,  184  S.  W.  407 ;  Horton  v. 
Wright,  113  Maine  439,  94  Atl.  883; 
Foy  V.  Hurley,  172  N.  Car.  575,  90 
S.  E.  582 ;  First  Nat  Bank  v.  Bald- 
ridge,  27  S.  Dak.  606.  159  N.  W.  130. 
It  is  required  under  Rev.  Laws  1910, 
§  4031,  that  a  chattel  mortgage  be 
filed  in  the  county  in  which  the  chat- 
tel was  at  the  execution  of  the  mort- 
gage, and  where  the  chattel  remains 
at  the  time  of  such  filing:  Co  wart  v. 
Allen,  yj  Okla.  708,  134  Pac.  66.  In 
Texas  it  is  held  that  the  mortgage 
should  be  recorded  in  the  county 
where  the  property  was  situated 
when  the  mortgage  was  executed,  and 
not  where  it  was  located  when  it  was 
recorded :  Burlington  State  Bank  v. 
Marlin  Nat.  Bank  (Tex.  Civ.  App), 
166  S.  W.  499 ;  Bailey  v.  Culver  (Tex. 
Civ.  App.),  175  S.  W.  1083.  Record- 
ing mortgage  in  the  county  where  the 
property  was  situated  at  the  time  the 
mortgage  was  executed,  but  after  its 
removal,  is  not  notice  to  third  par- 
ties: Sublett  v.  Hurst  (Tex.  Civ. 
App.),  164  S.  W.  448;  Cowart  v.  Al- 
len, Zy  Okla.  708,  134  Pac.  66. 

17  Farmer  v.  Phillips,  12  Ga.  App. 
732,  78  S.  E.  353. 

i^The  mortgagee  is  not  guilty  o' 
negligence  in  failing  to  record  it 
within  the  10  days  after  execution 
limited  by  Burns'  Rev.  Stat.  1914. 
§  7472,  where  a  chattel  mortgage  wa^ 
executed  on  October  3d,  but  which 
was  not  delivered  until  November 
13th :  Guyer  v.  Union  Trust  Co..  " 
Ind.  App.  47i,  104  N.  E.  82.  In  New 
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it  means  as  soon  as  may  be  with  reasonable  dispatch  under  the 
circumstances  of  the  case/® 

§  4827..  Refiling  instrument.*® — An  affidavit  extending  a 
chattel  mortgage  which  is  given  as  security  for  a  note,  extends 
the  maturity  of  the  indebtedness  due  on  such  note." 

§  4828.  Law  of  the  place  of  contract."— It  is  held  that  the 
validity  of  a  chattel  mortgage  on  after-acquired  property  is  gov- 
erned by  the  law  of  the  state  in  which  the  mortgage  is  executed." 


Jersey  a  delay  of  five  days  in  record- 
ing a  chattel  mortgage  was  held  in- 
valid as  to  creditors  who  became  such 
prior  to  the  recording  of  the  mort- 
gage: Bollschweiler  v.  Packer  House 
Hotel  Co.,  83  N.  J.  Eq.  459,  91  Atl. 
1027;  Bollschweiler  v.  Packer  House 
Hotel  Co.,  84  N.  J.  Eq.  502,  95  Atl. 
549.  Likewise  three  days  was  not 
immediate :  Gulden  v.  Lucas,  83  N.  J. 
Eq.  354,  95  Atl.  1085.  It  was  held  in 
Massachusetts  that  a  mortgage  of 
personal  property  recorded  within  15 
days  subsequent  to  the  date  the  mort- 
gage was  acknowledged  was  re- 
corded within  15  days  from  the  "date 
written  in  the  mortgage,"  as  required 
by  Rev.  Laws,  ch,  198,  §  1 :  Old  Col- 
ony Trust  Co.  V.  Medfield  &c.  St.  R. 
Co.,  215  Mass.  156,  102  N.  E.  484. 

10  Black  V.  Mullins  &  Co.,  86  N.  J. 
L.  463,  92  Atl.  281 ;  Gulden  v.  Lucas, 
83  N.  J.  Eq.  354,  93  Atl.  1085. 

20  It  is  held  that  Civ.  Code,  §  2089, 
which  provides  that  a  mortgage  of 
personalty  ceases  to  be  valid  as 
against  creditors  of  mortgagor  and 
subsequent  purchasers  in  good  faith 
after  the  expiration  of  three  years 
from  its  filing,  unless  within  30  days 
before  such  expiration  a  copy  and 
statement  of  the  amount  of  the  exist- 
ing debt  was  filed  anew  with  the  reg- 
ister of  deeds,  applies  only  to  per- 
sons who  are  purchasers  in  good 
faith  after  the  expiration  of  three 
years,  when  there  has  been  no  re- 
newal: Catlett  V.  Stokes,  33  S.  Dak. 
278,  145  N.  W.  554.  It  is  the  rule  in 
Michigan  under  Comp.  Laws  1897, 
$  9526,  that  an  affidavit  of  renewal 
filed  by  mortgagee  of  stock  of  goods 
before  general  creditor  obtained  any 
lien  upon  or  interest  in  the  goods, 
though  after  the  time  specified  by 
statute,  left  the  rights  of  the  parties 


the  same  as  if  affidavit  was  filed  with- 
in specified  period:  Symons  Bros. 
&  Co.  V.  Brink,  194  Mich.  389,  160 
N.  W.  638;  Hunt  v,  Gragg,  19  N. 
Mex.  450,  145  Pac.  136;  First  State 
Bank  v.  King,  37  Okla.  744,  133  Pac. 
30,  47  L.  R.  A.  (N.  S.)  668n;  Grubb 
V.  Lashus,  42  Utah  254,  129  Pac. 
1029;  Best  v.  Felger,  11  Wash.  115, 
137  Pac.  334.  It  was  invalid  as  to  a 
judgment  creditor  of  the  mortgagor, 
where  a  chattel  mortgage  was  not 
renewed  within  a  year,  as  required 
by  Lien  Law,  §  235 :  Protter  v.  Lo- 
vell,  91  Misc.  417,  155  N.  Y.  S.  275. 
Filing  of  a  replevin  suit  by  mort- 
gagee is  equivalent  to  taking  posses- 
sion, and  hence  it  was  unnecessary 
for  the  plaintiff  to  refile  his  mort- 
gage in  accordance  with  Lien  Law, 
§  235,  after  the  commencement  of 
the  suit:  Crutts  v.  Daly,  84  Misc. 
192,  145  N.  Y.  S.  850. 

21  Cooke  Brewing  Co.  v.  Wolf,  173 
111.  App.  80. 

22  If  valid  under  the  laws  of  the 
sister  state,  a  chattel  mortgage  exe- 
cuted in  a  sister  state,  covering  prop- 
erty situated  there,  and  while  the 
parties  thereto  are  domiciled  there, 
will  be  enforced  in  Indiana:  Cable 
Co.  V.  McElhoe,  58  Ind.  App.  637, 
108  N.  E.  790;  John  Deere  Plow  Co. 
V.  Mo  wry,  222  Fed.  1,  137  C.  C.  A. 
539.  A  chattel  mortgage  is  governed 
as  to  registration,  and  its  validity 
and  priority  determined  by  the  law 
of  the  state  where  the  property  was 
situated,  where  at  the  time  of  the 
execution  of  the  mortgage  the  prop- 
erty was  situated  in  a  state  other 
than  that  in  which  the  mortgagor 
was  domiciled  and  the  mortgage  exe- 
cuted:   In  re  Nuckols,  201  Fed.  437. 

23  Grimes  v.  Clark,  234  Fed.  604, 
148  C.  C.  A.  370. 
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RIGHTS  AND  LIABILITIES  OF  MORTGAGOR  AND  MORTGAGEE 

§  4835.  Rights  of  possession  as  between  the  parties/^ 
When  payment  is  made  of  a  first  mortgage  on  chattels,\a  second 
mortgage  immediately  becomes  a  first  lien  and  the  second  mort- 
gagee is  entitled  to  possession.^ 

1  A  chattel  mortgage  is  valid  though  345.    After  mortgagor's  default  and 

mortgagor  retains  possession:    Rair-  after  possession  taken  by  the  mort- 

den   V.   Hedrick,  46  Mont..  510,   129  gagee  of  personal  property,  the  mort- 

Pac.  498.    The  mortgagee  is  entitled  gagor  has  no  estate  in  the  mortgaged 

to   possession    immediately   upon    its  property:      Callagan     v.     American 

execution   without  a  provision   in   a  Trust  &c.   Bank,   196  111.  App.  102. 

chattel   mortgage,    expressly   or    im-  Chattel    mortgage    which    authorizes 

pliedly    giving    the    mortgagor    the  mortgagee   to   take   possession  upon 

right  to  possession :    Horton  v.  Ho-  default  or  if  he  feels  unsafe,  is  valid 

vator,  11  Ala.  App.  413,  66  So.  939;  and  entitles  him  to  take  possession 

Shorter  v.  Dail,  122  Md.  101,  89  Atl.  without  the  mortgagor's  consent,  if 

329.    A   chattel   mortgagee   may   use  he  can  do  so  peaceably :  Jesse  French 

his  own  discretion  as  to  taking  pos-  Piano  &c.  Co.  v.  Elliott   (Tex.  Civ. 

session  of  the  property  pending  ma-  App.),  166  S.  W.  29:  McClendon  v. 

turity  of  the  debt  in  the  absence  of  a  First   Nat.   Bank,   112  Ark.  187,  165 

statute  or  agreement  to  the  contrary;  S.   W.   952;   Greene  v.   Washington, 

and  the  mortgagee  may  take  posses-  105  S.  Car.  137,  89  S.  E.  649;  State 

sion  where  the  mortgagor  is  permitted  Exchange  Bank  v.  Smith  (Tex,  Civ. 

to  retain  possession  for  a  particular  App.),  166  S.  W.  666.   And  where  a 

purpose  and  abandons  such  purpose  chattel     mortgage     authorized     the 

and  the  property:  Adler  v.  Godfrey,  mortgagee  to  take  possession  on  de- 

153  Wis.  186,  140  N.  W.  1115.  Even  fault,    and    the    mortgagee   acquired 

though  the  mortgage  was  not  then  due,  possession    peaceably    to    repair  the 

where    a    chattel   mortgage    provides  chattel  when  the  last  instalment  of 

that  the  mortgagee  maf  take  posses-  the  price  had  been  overdue  for  more 

sion  in  case  of  insecurity,  he  is  justi-  than  a  year,  it  could  refuse  to  return 

fied  in  taking  possession  of  the  mort-  the    chattel    until    the    balance   was 

gage  chattel,  where  the  mortgagor  ab-  paid :     Thompson   v.    White   Sewing 

sconded,  leaving  the  chattels  without  Mach.  Co.,  179  Mo.  App.  276,  166  S. 

a  custodian :   Crutts  v.  Daly,  84  Misc.  W.  895.    A  provision  that  the  mort- 

192,    145    N.    Y.    S.    850.     In    Iowa,  gagee   may   go   on   the   mortgagor's 

where    a    chattel    mortgagor    retains  premises  and  take  the  property  does 

possession   of  the  property,  the  title  not  entitle  him  to  take  by  force  and 

does  not  pass  to  the  mortgagee,  and  threats  without  the  mortgagor's  con- 

the  mortj^age  is  only  security  for  the  sent :    Ray  v.  Navarre,  47  Okla.  438, 

debt :     Des    Moines    Packing    Co.    v.  147  Pac.  1019.   The  mortgagee,  under 

Uncaphor,   174  Iowa  39,   156  N.  W.  Rev.  Laws  1910,  §  4039,  is  entitled  to 

171.    A  mortgagee  of  personal  prop-  the     immediate     possession    of    the 

erty  is  entitled  to  possession  thereof,  mortgaged    chattels    where   they  are 

although    the    title    remains    in    the  removed  from  the  county:    Bank^oi 

mortgagor    under    the    express    pro-  Commerce  v.   Gaskill,  44  Okla.  728, 

vision    of  Code  1897,  §  2911;  Krebs  145  Pac.  1131. 

V.  Sawyer,  162  Iowa  593,  144  N.  W.  ^Ford     v.     Coweta     Hardw.    Co. 
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§  4837.  Mortgagor's  right  to  sell  the  property. — It  is  held 
in  some  of  the  states  that  a  chattel  mortgage  on  a  stock  of  mer- 
chandise in  the  possession  of  the  mortgagor,  who  continues  the 
business  with  the  knowledge  of  the  mortgagee,  is  fraudulent  as 
against  creditors.' 

§  4840.  Rights  of  subsequent  purchasers.* — A  purchaser 
who  bought  without  notice  is  not  guilty  of  a  conversion  of  mort- 
gaged property  and  the  mortgagee  has  no  right  of  action  against 
him,  where  hogs  were  subject  to  a  verbal  chattel  mortgage." 

§  4842:  Rights  of  assignees. — A  transfer  of  notes  secured 
by  a  chattel  mortgage  without  assignment  of  the  mortgage 
merely  carries  with  it  the  equitable  title  to  the  mortgage." 

Baillargeon  v.  Dumoulin,  148  N.  Y. 
S.  443;  Greig  v.  Mueller,  66  Ore.  27, 
133  Pac.  94,  46  L.  R.  A.  (N.  S.)  722; 
Morgan  v.  Dayton  Coal  &c.  Co.,  134 
Tenn.  228,  183  S.  W.  1019. 

*  One  parting  with  something  of 
value  without  notice  of  a  chattel 
mortgage  held  a  purchaser  for  valu- 
able consideration,  and  entitled  to 
protection  pro  tanto,  the  mortgage 
not  being  recorded :  Donahoo  Horse 
&c.  Co.  V.  Durick,  193  Ala.  456,  69 
So.  545;  Springs  v.  Cole,  171  N.  Car. 
418,  88  S.  E.  721;  Burlington  State 
Bank  v.  Marlin  Nat.  Bank  (Tex.  Civ. 
App.).  166  S.  W.  499;  Ridgill  v.  E.  L. 
Wilson  Hardw.  Co.  (Tex.  Civ.  App.), 
178  S.  W.  668.  A  subsequent  mort- 
gagee of  personalty  is  in  the  same 
position  as  would  be  a  subsequent 
purchaser  as  to  a  prior  unrecorded 
mortgage,  under  Gen.  Stat.  1906, 
§  2496:  Spellman  v.  Beeman,  70  Fla. 
575,  70  So.  589.  Within  the  registra- 
tion laws,  one  who  takes  a  mortgage 
to  secure  an  antecedent  debt  is  a 
"purchaser  for  value" :  Bank  of 
Colerain  v.  Cox,  171  N.  Car.  76,  87 
S.  E.  967.  A  purchaser  at  an  execu- 
tion sale  under  a  judgment  recorded 
by  such  a  creditor  has  the  protection 
given  by  the  Chattel  Mortgage  Act 
(1  Comp.  Stat.  1910,  p.  463)  to  cred- 
itors and  subsequent  purchasers  and 
mortgagees  against  an  unrecorded 
chattel  mortgage:  Black  v.  Mullins 
&  Co.,  86  N.  J.  L.  463,  92  Atl.  281. 

5  May  V.  Merchants'  &c.  Nat.  Bank 
(Tex.  Civ.  App.),  152  S.  W.  1194. 

®  It  is  held  in  Tennessee  that  a 
transfer  of  notes  secured  by  a  chattel 


(Okla.),  153  Pac.  865.  The  holder 
as  assignee  of  a  prior  subsisting 
mortgage  on  an  engine,  securing  a 
small  balance  due  on  a  note  which 
he  purchased,  is  entitled  to  posses- 
sion as  against  a  subsequent  mort- 
gagee, who  neither  paid  his  claim, 
nor  offered  to  do  so  by  a  tender  of 
the  amount  before  bringing  suit  in 
replevin:  Weber  Implement  Co.  v. 
Dunard,  181  Mo.  App.  658,  164  S.  W. 
685. 

*  Baillargeon  v.  Dumoulin,  165 
App.  Div.  730,  151  N.  Y.  S.  112; 
Maynard  v.  Shaw,  246  Pa.  330,  92  Atl. 
204.  But  it  is  held  in  Indiana  that 
a  provision  in  a  mortgage  upon  a 
stock  of  goods  which  authorizes  the 
mortgagor  to  sell  the  property  in  the 
usual  course  of  business  and  to  ap- 
ply the  proceeds  of  such  sales,  after 
the  payment  of  the  expenses,  to  the 
pa3rment  of  the  debt  or  to  the  re- 
plenishing of  the  stock,  does  not  ren- 
der the  mortgage  invalid  as  to  the 
creditors  of  the  mortgagor:  Vermil- 
lion V.  National  Bank  (Ind.  App.), 
105  N.  E.  530.  And  in  Washington 
a  chattel  mortgage  on  a  stock  of 
goods  securing  a  part  of  the  price 
and  authorizing  the  mortgagor  in 
possession  to  reduce  the  stock  to 
$12,000,  paying  one-half  of  the  re- 
duction to  the  mortgagor  on  the  debt, 
held  not  void  as  a  fraud  on  creditors : 
R.  N.  Nason  &  Co.  v.  Stack,  81 
Wash.  147.  142  Pac.  477;  Schwa- 
bacher  Bros.  Co.  v.  Palmer,  4  Alaska 
75;  Kahmke  v.  Weber,  187  Mo.  App. 
698,  173  S.  W.  76;  Newman  v.  Pey- 
ser, 80  Misc  404,  141  N.  Y.  S.  422; 
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§  4843.  Rights  of  mortgagee  after  forfeiture/ — ^A  mort- 
gagee has  the  legal  title  to  the  mortgaged  chattels  and  after  de- 
fault has  the  legal  right  to  their  possession." 

§  4844.     Right  of  redemption.^ 


e 


mortgage  without  assignment  of  the 
mortgage  in  his  own  name  merely 
carries  with  it  the  equitable  title  to 
the  mortgage:  Richmond  Type  &c. 
Foundry  v.  Carter,  133  Tenn.  489,  182 
S.  W.  240.  A  bill  of  sale  given  as 
security  for  a  note  is  transferred 
when  the  note  is  sold :  Farmer  v. 
State,  18  Ga.  App.  307,  89  S.  E.  382. 
A  mortgagee,  after  default  having  as- 
signed the  debt,  the  right  to  seize  and 
sell  the  property  conferred  by  the 
mortgage  vested  in  the  assignee: 
Elder  v.  Jones,  106  Miss.  489,  64  So. 
212.  An  assignee  of  a  chattel  mort- 
gage can  not  recover  for  an  alleged 
conversion  of  the  mortgaged  chattels 
which  took  place  prior  to  the  assign- 
ment of  the  mortgage:  First  Nat. 
Bank  v.  McCreary,  66  Ore.  484,  132 
Pac.  718,  134  Pac.  1180. 

^  That  the  holder  of  a  chattel  mort- 
gage obtains  possession  of  the  prop- 
erty after  default  without  the  mort- 
gagor's consent,  or  even  by  force, 
will  not  entitle  the  mortgagor  to  re- 
plevy the  property:  Geiser  Mfg.  Co. 
V.  Davis,  110  Ark.  449,  162  S.  W.  59. 
On  the  failure  of  the  mortgagor  to 
pay  the  debt  at  maturity,  a  chattel 
mortgagee  is  entitled  to  the  posses- 
sion of  the  mortgaged  chattels: 
Black  V.  Slocumb  Mule  Co.,  8  Ala. 
App.  440,  62  So.  308.  The  mortgagee 
was  not  bound  to  declare  a  forfeiture 
and  take  possession  of  the  mortgaged 
property  upon  a  default  in  payment 
of  one  of  the  instalments,  but,  if  it 
saw  fit  to  do  so,  could  wait  until  the 
entire  debt  secured  by  the  mortgage 
became  due,  where  a  note  secured  by 
a  chattel  mortgage  provided  for  pay- 
ment on  or  before  23  months  after 
date,  payment  to  be  made  in  monthly 


instalments:  Keelin  v.  Postlcwait 
Co.,  259  111.  130,  102  N.  E.  205; 
Twaits  V.  Willy  H.  Lau  Co.,  176  III. 
App.  588;  Chase  Bros.  Piano  Co.  v. 
Conners,  182  111.  App.  418;  Furman 
V.  Melnick,  154  N.  Y.  S.  100.  A  chat- 
tel mortgage  has  three  several  reme- 
dies against  the  mortgagor:  first,  an 
action  at  law  for  the  debt ;  second,  an 
action  to  recover  possession;  and, 
third,  a  foreclosure  of  the  mortgage 
and  sale  of  the  property:  Ex  parte 
Logan,  185  Ala.  525,  64  So.  570. 

®  A  mortgagee  has  the  legal  title  to 
the  mortgaged  chattels,  and  after  con- 
dition broken  has  the  right  to  posses- 
sion :  Tiedt  v.  Boyce,  122  Minn.  283, 
142  N.  W.  195 ;  Thompson  v.  White 
Sewing  Mach.  Co.,  179  Mo.  App.  276, 
166  S.  W.  895;  Stockyards  State 
Bank  v.  Johnson,  52  Okla.  32,  152 
Pac.  585. 

®  A  chattel  mortgagor  may  redeem 
before    the    sale    under    foreclosure 
proceedings:     Greene     v.     Washing- 
ton,   105    S.    Car.    137,    89    S.    E 
649.      Though  not  strictly  complying 
with  the  mortgage,   a  chattel  mort- 
gagor   has    the    right    of    redemp- 
tion:   Plumiera  v.  Bricka,  79  Misc. 
468,   140  N.  Y.  S.  171 ;   Brothers  v. 
Russell,  195  Ala.  643,  71  So.  450,  Be- 
fore    foreclosure,     at     least,    every 
mortgagor  has  an  equity  of  redemp- 
tion,   existing    independent    of    the 
terms  of  the  contract  as  an  incident 
of    all   mortgages:     Horton   v.   Ho- 
vater,  11  Ala.  App.  413,  66  So.  92^^ 
Under  Code  1907.  §  4091,  subds.  2,  3, 
the  purchaser  at  execution  sale  of  the 
intere§t  of  a  mortgagor  of  personalty 
had  the  equity  of  redemption:  Hor- 
ton V.  Hovater,  11  Ala.  App.  413,  ^ 
So.  939. 
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SUBJECT-MATTER  OF  CHATTEL  MORTGAGES 


§  4860.  In  general/ — Except  as  to  increase  of  female  ani- 
mals and  certain  corporation  property,  the  thing  mortgaged  must 
be  in  existence  to  create  a  lien.* 

§  4861.  What  present  interest  subject  to  mortgage.* — A 
vendee  in  a  conditional  sale  can  mortgage  such  possession  and 
title  as  he  has.* 

§  4867.     Mortgages  of  future  personal  property.* — It  is 


^A  liquor  tax  certificate  is  not  a 
chattel  which  can  be  mortgaged: 
Bachmann-Bechtel  Brewing  Co.  v. 
Gehl,  154  App.  Div.  849,  139  N.  Y.  S. 
807. 

2  Cheatham  v.  Tennell,  170  Ky.  429, 
186  S.  W.  128,  L.  R.  A.  1917C,  In; 
Isbell  V.  Slette,  52  Mont.  156,  155 
Pac.  503.  Nor  can  a  crop  be  mort- 
gaged until  it  is  planted:  Bank  of 
Cusseta  v.  Ellaville  Guano  Co.,  143 
Ga.  312,  85  S.  E.  119;  Isbell  v.  Slette, 
52  Mont  156,  155  Pac.  503.  And  the 
mortgagor  of  crops  must  have  a  pres- 
ent interest  in  the  land  upon  which 
they  were  to  be  raised:  Littleton  v. 
Abernathy,  195  Ala.  65,  70  So.  282; 
Sellers  &c.  Co*  v.  Hardaway,  188  Ala. 
388,  66  So.  460;  Pinckard  v.  Cassels, 
195  Ala.  353,  70  So.  153;  Phillips- 
Neely  Mercantile  Co.  v.  Banks,  8  Ala. 
App.  549,  63  So.  31. 

*  It  is  necessary  that  the  mort- 
gagor have  title  before  he  can  create 
a  valid  lien  by  chattel  mortgage :  Ti- 
tusville  Iron  Co.  v.  New  York,  207 
N.  Y.  203,  100  N.  E.  806;  Isbell  v. 
Slette,  52  Mont  156,  155  Pac.  503; 
Herrmann  v.  Minnekota  Elevator  Co., 
27  N.  Dak.  235,  145  N.  W.  821 ;  Cat- 
tlemen's Trust  Co.  V.  Turner  (Tex. 
Civ.  App.),  182  S.  W.  438;  Adler  v. 
Godfrey.  153  Wis.  186,  140  N.  W. 
1115.  Where  the  mortgagee  has  pos- 
session but  not  title  he  can  not  create 
a  valid  lien  by  chattel  mortgage: 
Greene  v.  Carmichael,  24  Cal.  App. 


27,  140  Pac.  45 ;  Real  Estate  Bank  &c. 
Co.  V.  Baldwin  Locomotive  Works, 
145  Ga.  831,  90  S.  E.  49.  That  a  chat- 
tel mortgagor  of  property  belonging 
to  another  person  made  false  repre- 
sentations to  the  mortgagee  concern- 
ing his  title,  and  thereby  obtained 
credit  and  defrauded  the  mortgagee, 
could  not  affect  the  title  of  the  real 
owner,  where  the  owner  did  not  ac- 
quiesce in  or  authorize  such  represen- 
tations: Mizell  Live  Stock  Co.  v. 
Smith,  14  Ga.  App.  593,  81  S.  E.  904. 

*  Federal  Trust  Co.  v.  Bristol 
County  St.  R.  Co.,  222  Mass.  35,  109 
N.  E.  880;  Levy  v.  Horn,  90  Misc. 
624,  153  N.  Y.  S.  913.  One  who  ob- 
tains title  by  fraud  can  create  a  valid 
lien  by  mortgage  to  another  in  good 
faith  and  for  value:  Payne  v. 
Brownlee,  196  III.  App.  108. 

5  Mortgages  or  contracts  pledging 
subsequently  acquired  property  will 
be  enforced  in  equity  as  between 
mortgagor  and  mortgagee  as  agree- 
ments for  liens  and  as  against  pur- 
chasers with  notice,  but  as  against 
creditors  they  will  have  no  force  or  ef- 
fect :  Titusville  Iron  Co.  v.  New  York, 
207  N.  Y.  203,  100  N.  E.  806 ;  Clark  v. 
Grimes,  232  Fed.  190;  Grimes  v. 
Clark,  234  Fed.  604,  148  C.  C.  A.  370 ; 
Hill  V.  Morris,  124  Ark.  132,  186  S. 
W.  609;  Murray  Co.  v.  Satterfield, 
125  Ark.  85.  187  S.  W.  927;  Penton 
V.  Hall,  140  Ga.  235.  78  S.  E.  917; 
Hogg  V.  Fuller,  17  Ga.  App.  442,  87 
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held  in  Washington  that  future  earnings  may  be  the  subject  of 
a  chattel  mortgage.* 

§  4868.  Delivery  and  possession  of  mortgaged  chattels/ 
— ^Thefe  was  no  change  of  possession  so  as  to  render  recording 
unnecessary  where  a  chattel  mortgagee  merely  gave  the  mort- 
gagor permission  to  let  another  have  the  property  for  a  short 
time,  there  being  no  understanding  that  he  was  taking  possession 
for  the  mortgagee.' 


8 


S.  E.  760;  Commonwealth  Trust  Co. 
V.  Salem  Light  &c.  Co.,  11  N.  H.  146, 
89  Atl.  452.  But  see  Williams  v. 
Noyes  &c.  Mfg.  Co.,  112  Maine  408, 
92  Atl.  482,  Ann.  Cas.  1916D,  1224n. 
It  is  held  in  an  Arkansas  case  that  a 
chattel  mortgage  on  lumber  to  be 
manufactured  in  the  future  is  valid: 
Smith  V.  McCoy-Kessinger  Lumber 
Co.,  108  Ark.  162,  157  S.  W.  735.  A 
provision  in  a  chattel  mortgage  of 
pianos  is  valid  where  it  is  provided 
that    the    mortgagee    may   exchange 


them  for  new  pianos  on  condition 
that  the  mortgage  should  immedi- 
ately attach  to  the  new  pianos :  Will- 
iams V.  W.  W.  Kimball  Co.,  188  Mo. 
App.  646,  176  S.  W.  478. 

0  Heermans  v.  Blakeslee,  93  Wash. 
595,  161  Pac.  489. 

^  Either  the  mortgagee  must  record 
his  mortgage  or  take  possession  of 
the  chattels :  Gulden  v.  Lucas,  81  N. 
J.  Eq.  106,  85  Atl.  902. 

8  O'Neil  V.  Brooks,  180  Mich.  540, 
147  N.  W.  537. 
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PARTNERSHIP  CONTRACTS — FIRM  AS  DISTINCT  ENTITY — FIRM 

NAME 


§  4875.  Introductory.* — An  interchangeable  relation  of 
principal  and  agent  is  indispensable  to  the  existence  of  a  partner- 
ship.* 

§  4876.     Firm  as  distinct  entity.* 

§  4878.  Firm  name — Choice,  display,  failure  to  choose.* — 
Borrowers  from  a  firm  doing  business  under  an  assumed  name, 
who  knew  with  whom  they  were  dealing,  will  not  be  relieved  in 
equity  from  paying  the  debt  because  of  the  firm's  failure  to  com- 
ply with  the  statute  requiring  them  to  file  a  statement  giving  the 
names  of  the  individual  members.** 

§  4879.     Use  of  firm  name.* — ^A  partnership  may  be  sued 


^  A  partnership  is  the  association 
of  two  or  more,  for  the  purpose  of 
carrying  on  business  together,  and 
dividing  its  profits  and  sharing  the 
losses:  Westcott  v.  Gilman,  170  Cal. 
562,  150  Pac.  177,  Ann.  Cas.  1916E, 
437n;  Meagher  v.  Fogarty,  129  Minn. 
417,  152  N.  W.  833;  Municipal  Pav- 
ing  Co.  V.  Herring,  50  Okla.  470,  150 
Pac.  1067. 

a  Dixon  V.  Dixon  (Mo.),  181  S. 
W.  84;  Croft  v.  Bain,  49  Mont  484, 
143  Pac  960. 

*  A  "partnership,"  regardless  of  its 
name,  is  an  entity  prima  facie  dis- 
tinct from  any  other  partnership  or 
person:  Floyd  v.  Boyd,  16  Ga.  App. 
43,   84   S.    E.   494;    Smith   v.    Smith 

(Iowa),  160  N.  W.  756;  Holmes  v. 
Alexander,  52  Okla.  122,  152  Pac.  819. 
But  see,  to  the  contrary,  Abbott  v. 
Anderson,  265  111.  285.  106  N.  E.  782, 
L.  R.  A.  191 5F,  66811,  Ann.  Cas. 
1916A.  741n. 

♦  Since  no  part  of  the  firm  name 
was  fictitious,  under  Ky.  Stat.,  §  199b, 
subsecs.  1,  4,  conduct  of  mercantile 
business  by  Richey  father  and  son  as 
partners    under    the    firm    name    of 


"Richey  &  Son,"  without  filing  cer- 
tificate required  by  statute,  held  not 
an  offense,  since  no  part  of  the  name 
was  assumed  or  fictitious:  Common- 
wealth V.  Richey,  171  Ky.  330.  188  S. 
W.  397,  L.  R.  A.  1917B,  697;  Com- 
monwealth V.  Bassett,  171  Ky.  385, 
188  S.  W.  459. 

'  Missaukee  Farm  &c.  Co.  v.  Fer- 
ris. 193  Mich.  286,  159  N.  W.  490. 

•Where  it  showed  the  names  of 
the  partners  and  that  they  were  do- 
ing business  under  the  company's 
name,  a  contract  by  a  partnership, 
signed  "Lakeside  Dredging  Com- 
pany" by  the  partners,  held  not  in- 
valid, under  Pub.  Acts  Mich.  1907, 
No.  101 :  Carland  v.  Heckler,  233 
Fed.  504,  147  C.  C.  A.  390.  It  was 
held  that  no  suit  can  be  maintained 
by  a  firm  of  attorneys  on  an  obliga- 
tion assigned  the  firm  where  a  cer- 
tificate of  partnership  was  not  filed : 
Sloman  v.  Bender,  189  Mich.  258,  155 
N.  W.  581 :  Farquharson  v.  Wadkins 
(Okla.),  153  Pac.  1160;  Wilson  Bros. 
Garage  v.  Tudor,  89  Vt.  522,  95  Atl. 
794;  Powelson  v.  Seattle,  87  Wash. 
617,  152  Pac.  329.   But  see  as  to  re- 
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at  least  in  some  jurisdictions  in  its  firm  name  if  the  names  of  the 
partners  composing  it  are  set  out  in  the  complaint  and  summons.' 


ceivers  of  firm:  Tripp  v.  Deaprcc 
(Okla.),  158  Pac.  923.  Where  a  firm 
composed  of  two  persons  adopted 
the  name  of  one  of  them  and  adds 
"&  Co.,"  it  was  held  not  to  have 
adopted  an  assumed  name  within  the 
prohibition  of  Pub.  Acts  1907,  No. 
101,  and  the  partners  may  sue  as 
partners:  Zemon  v.  Trim,  181  Mich. 
130,  147  N.  W.  540;  Cross  v.  Leon- 
ard, 181  Mich.  24,  147  N.  W.  540. 

Mrvine  v.  Church,  227  Fed.  252; 
Illinois  Cent  R,  Co.  v.  Avery,  190 


Ala.  241,  67  So.  414;  Illinois  Cent 
R.  Co.  V.  Kilgore,  12  Ala.  App.  358, 
67  So.  707 ;  Van  Dyk  v.  Mostcrdt,  171 
Iowa  3.  153  N.  W.  206;  Style  v.  Lan- 
trip  (Tex.  Civ.  App.).  171  S.  W.  786; 
Western  Grocery  Co.  v.  K.  Jata  & 
Co.  (Tex.  Civ.  App.).  173  S.  W.  518; 
Commonwealth  Bonding  &c.  Ins.  Co. 
V.  Mecks  (Tex,  Civ.  App.).  187  S.  W. 
681.  Contra,  see  Law  Reporting  Co. 
V.  Texas  Grain  &c.  Co.  (Tex.  Civ. 
App.),  168  S.  W.  1001. 
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PARTNERSHIP  CAPITAL  AND  PROPERTY 


§4890,     Definition    of    "capital"    and    '^property.""— The 

capital  advanced  by  a  partner  need  not  be  in  cash,  but  may  con- 
sist of  lands  or  goods  or  any  other  thing  of  value.* 

§  4892.  Proportionate  shares  of  partners.* — It  is  held  that 
a  contract  to  remunerate  an  agent  by  paying  him  a  share  of  the 
profits  of  the  business  does  not  of  itself  make  the  agent  a  part- 
ner.* 


^It  is  held  that  each  partner  is  un- 
der an  implied  oblijgration  to  furnish 
a  fourth  of  the  additional  sum  neces- 
sary, where  a  contract  between  four 
persons  stipulates  that  each  shall  fur- 
nish an  equal  amount  sufficient  to 
option  a  coal  field,  and  share  alike  in 
all  options:  Jackson  v.  Jackson,  224 
Fed.  888,  140  C.  C  A.  332. 

2  Minter  v.  Minter,  80  Ore.  369,  157 
Pac  157.  As  to  right  or  power  of 
one  partner  or  a  majority  to  sell  all 
or  substantially  all  of  the  firm  assets, 
see  Reiser  v.  Johnson   (Okla.),  166 


Pac.  723,  L.  R.  A.  1918A,  924n ;  Kay 
V.  Qiapman  (Sask.),  11  D.  L.  R.  726, 
24  West  L.  R.  80. 

^^  It  is  held  that  the  lessors  of  an 
ice  plant  under  contract  for  share 
of  net  profits  with  lessees  are  part- 
ners of  the  lessees,  and  liable,  as 
such,  to  plaintiff  workman  injured 
while  repairing  boiler  in  plant, 
through  lessees'  negligence:  Fink  v. 
Brown  (Tex.  Civ.  App.),  183  S. 
W.  46. 

*  Studebaker  Corporation  v,  Dodds, 
161  Ky.  542,  171  S.  W.  167. 


79Q 


CHAPTER   CL 


RIGHTS  AND  LIABILITIES  OF  PARTNIRS  INTER  SE 


§  4905.  Good  faith,^ — Partners  bear  a  relation  of  trust 
and  confidence  as  to  one  another,  and  the  standard  by  which  they 
are  tried  in  equity  is  higher  than  the  ordinary  standards  of  busi- 
ness; questionable  dealing  of  any  kind  will  not  be  tolerated.* 

§  4909.  Interest — On  capital. — And  so,  where  plaintiff 
brought  suit  upon  a  partnership  agreement,  it  was  held  that  inter- 
est could  not  be  allowed,  except  by  special  agreement,  where 
plaintiff  was  to  furnish  certain  information  and  the  defendant 
was  to  furnish  the  necessary  money  to  purchase  and  sell  stock." 

§  4910.  Interest — On  advances. — But  interest  is  properly 
chargeable  when  agreed  upon  and  so  the  defendant  was  charge- 
able with  interest  on  advances  actually  made  under  a  partner- 
ship contract  for  the  management  of  a  farm  for  a  year,  whereby 
the  plaintiff  was  to  furnish  the  money  needed  at  the  customary 
rate  of  interest.* 

§  4912.  Contribution.* — And  where  some  members  of  a 
firm  become  insolvent,  the  solvent  members  must  contribute 
v/here  it  has  been  paid  by  one  partner.®  Where  a  firm  of  attor- 


*  Partners  must  exercise  the  most 
scrupulous  good  faith  to  one  another : 
Guggenheim  v.  Guggenheim,  95  Misc. 
332,  159  N.  Y.  S.  333.  A  member  of 
the  firm  who  acts  as  trustee  for  his 
associate  is  bound  to  exercise  the 
highest  degree  of  diligence  and  good 
faith,  and  to  render  exact  account  of 
all  moneys  received:  Swanton  v. 
Jacks,  30  Cal.  App.  66,  157  Pac.  11. 

2  Stem  V.  Warren,  96  Misc.  362,  161 
N  Y  S  247. 

'«  Morgan  v.  Child,  47  Utah  417,  155 
Pac.  451. 

*  Wally  V.  Heck,  125  Ark.  597,  185 
S.  W.  444. 

5  A  claim  for  contribution  against 
a  copartner  will  not  be  rejected  un- 
less the  firm  is  an  illegal  one  or  un- 
less the  act  relied  on  as  the  basis  of 


the  claim  was  not  only  illegal,  but 
the  illegality  was  such  that  it  ought 
to  have  been  known  to  the  partner 
claiming  contribution:  In  re  Ryan's 
Estate,  157  Wis.  576,  147  N.  W.  993, 
Ann.  Cas.  1916D,  840n ;  Webb  v.  But- 
ler, 192  Ala.  287,  68  So.  369,  Ann. 
Cas.  1916D.  815n;  Sperry  v.  TuUey, 
76  W.  Va.  106,  84  S.  E.  1067.  Where 
subsequent  to  the  partnership  agree- 
ment property  is  purchased  to  be 
used  in  the  firm  business,  the  pur- 
chase-money debt  is  a  firm  liability, 
and  if  one  partner  discharges  the 
same  he  is  Entitled  to  contribution 
from  the  others:  Sperry  v.  TuUcy, 
76  W.  Va.  106.  84  S.  E.  1067. 

«  Sperry  v.  Tulley,  76  W.  Va.  106, 
84  S.  E.  1067. 
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neys,  in  good  faith,  but  under  a  mistake  of  the  law,  rendered 
services  in  settling  an  estate  contrary  to  the  terms  of  the  will  and 
were  compensated  for  their  services,  and  the  court  directed  that 
the  fee  be  returned  to  the  estate,  a  partner  who  made  the  refund 
was  entitled  to  contribution  from  a  copartner/ 

§  4914.  Contribution — Right  of  partner  to  salary.® — It  is 
held  that  no  compensation  for  services  will  be  allowed  a  partner 
who  performed  all  the  services  for  the  firm  unless  there  was  a 
special  agreement  for  such  compensation.'  Where  one  partner 
has  had  full  charge  of  the  business,  while  the  others  have  tacitly 
or  expressly  acquiesced  therein  and  devoted  their  entire  time  to 
their  own  affairs,  an  agreement  to  compensate  will  be  more 
readily  implied  than  where  all  are  giving  equal  attention  to  the 
business,  though  no  contract  to  pay  for  the  services  of  a  partner 
will  be  implied  from  the  mere  fact  that  he  gave  more  time,  labor 
and  attention  to  the  business  than  the  others/® 

§  4916.  Rights  of  action  between  partners." — It  is  held 
where  the  defendant  refused  to  perform  his  contract  with  the 
plaintiff  looking  to  the  purchase  of  real  property,  that  it  was  not 
necessary  to  sue  in  equity  for  dissolution  and  an  accounting,  but 
that  the  plaintiff  might  sue  for  breach  of  contract/* 


7  In  re  Ryan's  Estate,  157  Wis.  576, 
147  N.  W.  993.  Ann.  Cas.  1916D,  840n. 

*  Where  there  are  circumstances 
from  which  an  agreement  to  pay  for 
such  services  may  fairly  be  implied, 
a  partner  may  recover  for  services 
in  the  partnership  business:  Monda- 
min  Bank  v.  Burke,  165  Iowa  711,  147 
N.  W.  148.  See  also  Maynard  v. 
Maynard  (Ga.),  93  S.  E.  289,  L.  R. 
A.  1918A,  81.  and  note  to  Rains  v. 
Weiler  in  L.  R.  A.  1917F,  575. 

8  Cole  v.  Cole,  119  Ark.  48,  177  S. 
W.  915 ;  Blair  v.  Fraley,  172  Ky.  570, 
189  S.  W.  886 ;  Kyle  v.  Griffin,  76  W. 
Va.  214,   85   S.   E.   559.    And   this, 


though  one  partner  became  insane 
and  another  died:  Cole  v.  Cole,  119 
Ark,  48,  177  S.  W.  915. 

10  Mondamin  Bank  v.  Burke,  165 
Iowa  711,  147  N.  W.  148. 

11  Where  a  partnership  has  been 
wrongly  broken  up,  either  partner 
may  bring  action  for  value  to  him 
of  continuance  of  agreement  during 
covenanted  term:  Kebart  v.  Arkin, 
232  Fed.  454,  146  C.  C  A.  448. 

1*  Taylor  v.  Nelson,  26  Cal.  App. 
681.  147  Pac.  1189;  Manny  v.  Burke. 
174  App.  Div.  654,  160  N.  Y.  S.  879. 
See  also  Reiser  v.  Johnston  (Okla.), 
166  Pac.  723,  L.  R.  A.  1918A,  924. 
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CHAPTER   CLI 


RIGHTS  AND  LIABILITIES  AS  TO  THIRD  PERSONS 

§  4925.  Contracts  binding  upon  partnership/ — Each  part- 
ner has  authority  to  deal  with  and  to  sell  the  choses  in  action 
belonging  to  the  partnership.*  A  partner  does  not  bind  his  co- 
partner by  purchasing  goods  for  a  business  which  is  not  con- 
nected with  the  firm.* 

§  4926.  "Apparent"  scope  of  partner's  authority.* — It  is 
held  that  one  partner  can  not  modify  a  contract  which  the  other 
partner  made  individually.* 

§  4928.  Particular  kinds  of  contracts — Negotiable  paper.* 
— A  partner  has  no  implied  authority  to  bind  the  members  of  the 

^  One  of  the  partners  does  not  have  vate  agreement  of  partners  as  to  an- 
author!^  to  bind  the  firm  for  a  pur-  thority  of  one  of  them,  unless  he  was 
chase  of  lumber  for  a  strictly  private  aware  of  the  agreement  and  was  ad- 
purpose,  wholly  foreign  to  the  firm's  vis^  by  partner  claiming  its  protec- 
business,  of  which  the  seller  was  ap-  tion  that  he  would  not  be  bound  by 
prised  on  the  face  of  the  transaction :  the  unauthorized  act  of  his  partner : 
Vinegar  Bend  Lumber  Co.  v.  How-  Williams  v.  Carson,  126  Ark.  618,  191 
ard,  186  Ala.  451,  65  So.  172.  A  part-  S.  W.  401. 

ner  can  not  defeat  recovery  on  a  'Little  v.  Britton,  189  Ala.  10,  66 
partnership  note  given  for  the  price  So.  694 ;  Milwaukee  Land  Co.  v.  Rue- 
on  the  ground  that  the  purchase  was  sink,  50  Mont.  489,  148  Pac  J96 ;  Lie- 
without  the  scope  of  the  partnership  bert  v.  Reiss,  174  App.  Div.  J08,  160 
where  he,   as  a  member  of  a   real  N.  Y.  S.  535. 

estate   firm,   consented   to   the   pur-  •Gimbel  v.  Ii^artinson,  157  N.  Y. 

chase  of  an  automobile  by  the  firm:  S.  458. 

Felker  v.  John  F.  Meyer  &c.  Milling  *  Without  his  copartner's  knowledge 
Co.,  123  Ark.  619,  185  S.  W.  276.  A  and  assent,  a  partner  can  not  bind 
guaranty  signed  by  one  of  the  mem-  his  copartner  to  any  contract  not  rea- 
bers  of  the  firm,  and  who  signed  the  sonably  within  the  scop^  of  the  part- 
names  of  the  others,  is  binding  where  nership :  Anderson  v.  Gujmion 
an  underwriting  agreement  made  the  (Okla.)f  151  Pac  863;  Burke  v. 
members  of  a  firm  managers  of  the  Mountain  Timber  Co.,  224  Fed.  591. 
S3nidicate :  Union  Land  Co.  v.  Gw3mn,  It  is  held  one  of  the  partners  can  not 
216  N.  Y.  664,  110  N.  £.  162.  In  part-  cancel  a  contract  of  the  firm  where 
nership  the  firm  may,  as  to  third  par-  cancellation  would  practically  ter- 
ties,  be  bound  by  the  apparent  as  well  minate  the  business  for  which  it  was 
as  by  the  actual  scope  of  a  partner's  formed:  W.  D.  Reeves  Lumber  Co. 
authority,  but,  as  between  them-  v.  Davis,  124  Ark.  143,  187  S.  W.  171. 
selves,  partners  may  limit  the  scope  •*  Youtsey  v.  Lemley,  169  lovra  401, 
of    their   mutual   agency   by   agree-  151  N.  W.  491. 

ment:   Coady  v.  Igo,  91  Conn.  54,  98  «The  other  partner  is  not  bound  by 

Atl.  328.    One  dealing  with  a  part-  the   indorsement  of   the  name  of    a 

nership  will  not  be  bound  by  any  pri-  mercantile  firm  upon  a  note  for  an 
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firm  by  a  note  under  seal  containing  warrant  of  attorney  author- 
izing confession  of  judgment/ 

§  4929.  Particular  kinds  of  contracts — Mortgages. — ^The 
rights  of  a  partnership  mortgagee  were  not  prejudiced  by  an  at- 
tempted transfer  by  one  partner  of  his  individual  interest  in  part- 
nership property.® 

§  4930.  Particular  kinds  of  contracts — ^Empl03mient.^ — It 
has  also  been  held  that  a  member  of  a  partnership  engaged  in 
banking  has  no  authority  to  bind  his  copartners  by  a  contract  to 
pay  a  commission  for  the  sale  of  stock  in  a  corporation  to  be  or- 
ganized to  take  over  the  business  of  the  firm.^® 

individual  debt  of  the  partner  who  members,  though  he  made  it  without 
made  the  indorsement:  First  Nat  authority  and  appropriated  the  pro- 
Bank  V.  Sanders,  162  Ky.  374,  172  S.  ceeds  to  his  own  use :  First  Nat  Bank 
W.  689.  A  partner  who  borrows  v.  Webster,  130  Minn.  277,  153  N.  W. 
money  professedly  for  the  firm,  and  736.  Proof  that  the  firm  is  a  trading 
executes  therefor  a  note  in  the  firm  partnership  creates  an  implied  author- 
name,  thereby  binds  all  the  partners,  ity  in  each  partner  to  execute  notes 
and  the  burden  is  not  on  the  lender  to  in  furtherance  of  the  partnership 
show  that  he  was  not  cognizant  of  the  business :  Exchange  State  Bank  v.  Ta- 
fraud:  Clement  Nat  Bank  v.  Con-  cobs,  97  Kans.  798,  156  Pac.  7/1; 
nelly,  88  Vt  55,  90  Atl.  794 ;  In  re  Roberts  v.  Curry  Grocery  Co.,  18  Ga. 
C.  H.  Kendrick  &  Co.,  226  Fed.  978;  App.  53,  88  S.  E.  796.  In  the  absence 
In  re  Evans,  235  Fed.  635;  Stock*  of  express  authority  or  a  showing 
hausen  v.  Johnson,  173  Iowa  413,  155  that  the  sale  was  necessary  to  carry 
N.  W.  823;  Montgomery-Ferguson  on  the  partnership  business  or  pay 
Co.  V.  Hardie,  139  La.  644,  71  So.  its  debts,  a  sale  of  bonds  by  one  part- 
931;  Frazier  v.  Cottrell,  82  Ore.  614,  ner  in  a  nontrading  partnership 
162  Pac.  834 ;  Hill  V.  First  State  Bank  formed  for  the  construction  of  a 
(Tex.  Civ.  App.),  189  S.  W.  984.  But,  drainage  ditch  held  not  binding  oa 
the  holder  can  not  recover  from  the  the  partnership:  Tilden  v.  Pederson,. 
firm  without  showing  the  assent  of  88  Wash.  254,  152  Pac.  1021.  One 
all  the  partners,  where  the  signature  partner  can  not  bind  his  former  part- 
of  a  firm  is  designated  as  that  of  a  ner  on  a  note  made  after  dissolution 
surety  on  a  note,  or  where  there  is  of  the  firm  in  the  absence  of  author- 
anything  in  the  appearance  of  a  note  ity:  Shaw  v.  Gunby,  188  Mo.  App. 
to  charge  the  holder  with  knowledge  659,  176  S.  W.  548. 
that  the  signature  is  used  by  way  of  ^  Funk  v.  Young,  254  Pa.  548,  99 
accommodation:  Clement  Nat.  Bank  Atl.  16, 

V.  Connelly,  88  Vt  55,  90  Atl.  794;  » National   Citizens'   Bank   v.    Mc- 

Lewis  V.  Isbell  Nat  Bank  (Ala.),  73  Kinley,    129   Minn.  481,    152   N.   W. 

So.  655.    Where  the  intent  appeared  879. 

to  bind  the  firm,  where  defendants  'The   plaintiff  may  recover    from 

were  partners,  the  fact  that  only  one  the    individual    defendants    on    the 

of  them  had  signed  a  notice  and  an  theory  of  partnership  with  the  cor- 

order  for  the  pasrment  of  money  to  poration  though  the  corporation  was 

plaintiff  did  not  aflfect  the  right  of  to  have  exclusive  charge  of   selling 

the  plaintiff  to  recover :   Behrenf eld  lands  for  which  sale  plaintiff  was  em- 

V.  Breedlove,  27  Cal.  App.  419,  150  ployed  as  agent:  Moore  v.  Thorpe, 

Pac.  71.    Where  the  payee  was  with-  133  Minn.  244,  158  N.  W.  235. 

out  notice  and  acted  in  good  faith,  ^^^  In    re    Farmers'   &c    Bank,    194 

a  trading  partnership  is  liable  on  a  Mich.  200,  160  N.  W.  601. 
note  made  in  its  name  by  one  of  its 
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§  4932.  Notice  to  partner." — All  the  partners  are  charged 
with  notice,  where  one  member  of  a  partnership,  holding  a  judg- 
ment against  a  bankrupt,  had  notice  of  the  bankrupt  proceed- 

•  12 

mgs.  * 

§  4933.  Liability  of  partner  upon  firm  obligations.^'— It  is 
the  rule  in  Oregon  that  primarily  a  partnership  debt  is  the  obliga- 
tion of  the  partnership,  and  secondarily  the  obligation  of 
the  individual  partners,  and  that  the  liability  of  the  indi- 
viduals is  contingent  and  the  assets  of  the  partnership  must  be 
exhausted  before  the  individuals  are  obliged  to  pay  out  of  their 
own  estates/* 

§  4934.     Creditors  of  partnership." 

§  4936.  Liability  for  debt  on  change  of  firm." — An  agree- 
ment by  a  new  firm  which  is  formed  from  an  old  one  by  the  addi- 

*i  Notice  to  one  partner  is  notice  nership:  Bank  of  Tupelo  v.  Hulsey, 
to  all  if  it  has  reference  to  a  matter  112  Miss.  632,  IZ  So.  621.  Without 
relating  to  a  transaction  within  the  a  showing  that  he  was  not  a  partner, 
scope  of  the  firm's  business:  North-  plaintiff,  suing  bank  for  interest  in 
western  Transfer  Co.  v.  Investment  note  pledged  to  it  to  secure  loan  to 
Co.,  81  Ore.  75,  158  Pac.  281.  Co-  partnership,  could  not  recover  his  in- 
partners  are  not  imputed  with  the  terest  in  proceeds  which  bank  claimed 
knowledge  obtained  by  a  partner  out-  to  apply  to  past-due  partnership  ob- 
side  the  scope  of  the  firm's  business:  ligations:  Bank  of  Tupelo  v.  Hulsey, 
Anthpny  v.  Jeffress,  172  N.  Car.  378,  112  Miss.  632,  IZ  So.  621. 
90  S.  E.  414.  But  knowledge  of  neg-  ^*  Notice  to  the  creditor  of  the  firm 
ligence  on  the  part  of  the  director  of  that  a  member  had  withdrawn  from 
a  corporation  is  not  imputable  to  one  the  firm  did  not  relieve  the  retiring 
dealing  with  the  corporation  merely  member  of  liability  for  the  debt,  un- 
because  he  is  partner  with  one  of  the  less  the  creditors  agreed  to  the  re- 
directors:  Anthony  v.  Jeffress,  172  lease:  CHnchfield  Fuel  Co.  v.  Lundy, 
N.  Car.  378,  90  S.  E.  414.  130  Tenn.  135,  169  S.  W.  563;  Webb 

12  Claflin  v.  Wolff,  88  N.  J.  L.  308,  v.  Butler,  192  Ala.  287,  68  So.  369. 

96  Atl.  73.  Ann.  Cas.  1916D,  815n;  Mission  Fix- 

1*  Partners  are  jointly  and  severally  ture  Co.  v.  Potter,  26  CaL  App.  691, 

liable:  Dinwiddie  v.  Glass,  HI  Miss.  148    Pac.    223;    Smith    v.    Jamison, 

449,  71  So.  745;   Bank  of  Tupelo  v.  170  App.  Div.  78,  157  N.  Y.  S.  507. 

Hulsey,   112   Miss.  632,   IZ   So.  621 ;  The  retiring  partner  becomes  a  surety 

Bakmazian  v.  Tatosian,  161  N.  Y.  S.  for   his    former   partner,   where  one 

450;  Anderson  v.  Stayton  State  Bank,  partner  continues  the  business  after 

82  Ore.  357,  159  Pac.  1033,  retirement  of  the  otiier  and  agrees 

**  Anderson  v.  Stayton  State  Bank,  to  assume  the  firm's  debts :  Grigg  v. 

82  Ore.  357,  159  Pac.  1033.  Empire  State  Chemical  Co.,  17  Ga. 

1*  The  bank,   after   collecting  pro-  App.  385,  87  S.  E.  149.    A  dissolution 

ceeds,  might  apply  them  toward  liq-  agreement,   obligating  the  remaining 

nidation  of  partnership's  past-due  in-  partner  to  pay  all  the  debts  of  the 

debtedness,  even  though  plaintiff  had  firm,  obligates  him  to  pay  a  note,  al- 

an  individual  interest  in  proceeds  of  though  signed  by  the  partner  who  had 

note  pledged  by  joint  owner,  without  retired:  Keels  v.  Ash  worth  (Tex.  Civ. 

plaintiffs  knowledge  or  consent,  with  App.),   187  S.  W.   1008.     Where  the 

defendant  bank  for  its  loan  to  part-  creditor  did  not  release  the  retiring 
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tion  of  a  new  imember,  to  pay  the  debts  of  the  original  firm,  must 
have  the  assent  of  all  the  members  of  the  new  firm." 

§  4937.  Ratification."— It  is  held  that  a  firm  is  bound,  if 
a  partner  s  indorsement  of  a  note  in  the  partnership  name  for  the 
benefit  of  third  persons  is  assented  to  by  the  partners.^® 

§  4938.  Estoppel.^*^ — Where  the  seller  did  not  rely  on  the 
application,  defendant  was  not  estopped  from  denying  that  he 

partner,  such  retiring  partner,  who  firm,  may  be  ratified  by  the  other  part- 
sold  out  to  his  two  partners,  who  as-  ner  by  parol :  National  Citizens*  Bank 
sumed  a  partnership  indebtedness,  v.  McKinley,  129  Minn.  481,  152  N. 
was  bound  on  the  note,  and  the  cred-  VV.  879.  "Ratification"  means  the 
itor  was  entitled  to  a  judgment  adoption  by  one  of  an  act  as  done  for 
against  him:  Abernathy  Rigby  Co.  v.  him  and  for  his  benefit,  that  was 
McDougle  &c.  Co.  (Tex.  Civ.  App.),  done  under  circumstances  that  would 
187  S.  W.  503.  Unless  the  creditor  not  bind  him  but  for  the  adoption : 
has  actual  knowledge  of  the  dissolu-  Samstag  v.  Ottenhcimer,  90  Conn, 
tion,  a  retiring  partner  is  not  relieved  475,  97  Atl.  865;  McDougall  v.  Mc- 
from  liability  to  a  prior  customer  of  Donald,  86  Wash.  334,  150  Pac.  628. 
the  firm,  continuing  to  deal  with  it.  It  Where  the  other  partner  had  no  no- 
is  further  held  that  publication  in  a  tice  or  knowledge  of  the  payment, 
newspaper  is  not  actual  notice  to  one  there  can  be  no  ratification  of  one 
previously  dealing  with  the  firm:  partner's  payment  of  an  individual 
Wood  V.  J.  W.  Jefiferies  &  Co.,  117  debt  with  partnership  funds  or  assets, 
Va.  193,  83  S.  E.  1074;  Philadelphia  without  its  consent:  Baker-McGrew 
&c.  Iron  Co.  v.  Kuecken,  191  111.  App.  Co.  v.  Union  Seed  &c.  Co.,  125  Ark. 
161 ;  Lehigh  Valley  Coal  Sales  Co.  v.  146,  188  S.  W.  571.  A  partner  will 
Kuecken,  194  111.  App.  511;  Stock-  be  held  to  have  ratified  the  trade,  and 
hausen  v.  Johnson,  173  Iowa  413,  155  will  be  bound  by  it,  where  he  raised 
N.  W.  823;  Ring  Furniture  Co.  V.  no  objection  to  trade  whereby  defend- 
Bussell,  171  N.  Car.  474,  88  S.  E.  ant  received  two  mules  and  a  wagon 
484;  Hendley  v.  Bittinger,  249  Pa.  until  check  for  part  of  the  money 
193,  94  Atl.  831,  L.  R.  A.  1915F,  71  In.  had  been  delivered:  Williams  v.  Car- 
But,  if  there  was  nothing  to  induce  son,  126  Ark.  618,  191  S.  W.  401.  The 
a  belief  that  he  was  still  a  member,  a  partner  ratified  the  loan  and  was  lia- 
retiring  partner  is  not  liable  to  a  ble  on  the  note  where  he  had  author- 
creditor  who  first  dealt  with  the  firm  ized  his  partner  to  manage  the  firm's 
thereafter,  though  he  gave  no  notice  business  and  to  borrow  money,  and 
of  his  retirement:  Raywinkle  v.  who  with  knowledge  that  money  had 
Southern  Coal  Co.,  117  Ark.  283,  174  been  borrowed  and  applied  to  the 
S.  W.  524.  It  was  held  in  an  Illinois  partnership  use  did  not  object:  Bank 
case  that  the  subsequent  partner  be-  of  Morton  v.  Etheridge,  112  Miss. 
came  liable,  even  though  an  order  for  208,  12  So.  902. 
goods  was  given  before  he  became  a  ^^ Lewis  v.  Isbell  Nat.  Bank  (Ala.), 
member  of  a  partnership,  where,  after  IZ  So.  655^ 

he  became  such,  the  partner  ordering  20  Though  not  a  partner  in  fact  one 

the  goods  agreed  that  the  items  of  may  be  estopped  by  conduct  to  deny 

the   account    were   correct    and    im-  liability   as    a   partner:     In    re    Mc- 

pliedly  agreed  to  pay  therefor :  Peter-  Donald's  Estate,  167  Iowa  582.  149  N. 

son  &c.  Co.  V.  Thompson,  192  111.  App.  W.  897 ;  Conner  v.  Ray,  195  Ala.  170, 

589.      •  70  So.  130 ;  United  States  Wood  Pre- 

"  Webb  v.  Butler,  192  Ala.  287,  68  serving  Co.  v.  Lawrence,  89  Conn.  633, 

So.  369,  Ann.  Cas.   1916D,  815n.  95  Atl.  8;  In  re  McDonald's  Estate. 

"  A  deed  in  writing  and  under  seal,  167  Iowa  582,  149  N.  W.  897 ;  Stude- 

which  is  made  by  one  partner  of  the  baker  Corporation  v.  Dodds,  161  Ky. 
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was  a  partner,  in  an  action  for  the  price  of  goods  sold  the  firm, 
by  the  fact  that  he  represented  in  an  application  for  a  liquor  li- 
cense that  he  was  a  partner.*^  Nor  is  one  estopped  to  deny  that 
he  was  in  fact  a  partner  when  he  held  himself  out  as  a  partner  if 
the  party  dealing  with  him  knew  that  he  was  not  a  partner." 

542,  171  S.  W.  162.  Where  a  firm  estopped  from  alleging  defendant's 
holds  a  person  out  as  partner,  or  as  liability  for  the  goods  in  an  action 
authorized  to  represent  it,  held  es-  for  conversion  of  gas  and  electric 
topped  from  contesting  liability  for  fixtures  furnished  by  plaintiff  to  de- 
debts  contracted  by  him :  State  v.  C.  f endant's  former  firm :  Mission  Fix- 
S.  Jackson  &  Co.,  137  La.  931,  69  So.  ture  Co.  v.  Potter,  26  CaL  App.  691, 
751 ;  Lockett  v.  Zimmerman,  185  111.  ,148  Pac.  223. 

App.   58 ;    Schwier   v.   Hurlburt,    184  21  Meharg  Liquor  Co.  v.  Davis,  189 

Mich.  698,  151  N.  W.  603.    PlaintiflF,  Ala.  483,  66  So.  576. 

after  notice  of  dissolution,  and  after  ^^In    re    McDonald's    Estate,   167 

dealing    with    other    partner,    held  Iowa  582,  149  N.  W.  897. 
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DISSOLUTION 


§  4951.  By  operation  of  law/ — It  was  held  in  a  recent 
case  that  the  partnership  estate  was  liable  for  damages  for  their 
employe's  death,  where  the  employe  of  two  partners  was  so  in- 
jured that  he  died  afterward  from  a  negligent  explosion  which 
instantly  killed  one  of  the  partners.* 

§  4952.  By  act  of  partners.' — A  sale,  by  one  of  two  part- 
ners, of  his  entire  interest  in  the  business  to  the  remaining  part- 
ner dissolves  the  firm.*  , 

§  4953.     By  decree.* — It  is  held  that  neglect  and  injury  to 

*The  death  of  a  partner  dissolves  dissolution  is  not  effected  by  the 
the  firm:  Murray  v.  Keeley  Institute,  wrongful  exclusion  of  plaintiff  from 
190  Mich.  295,  157  N.  W.  87.  Death  the  business  of  a  partnership,  by  de- 
dissolves  a  partnership,  but  the  com-  fendant:  Smith  v.  Smith  (Mo.  App.), 
munity  of  interest  subsists  long  183  S.  W.  1126.  A  mere  settlement 
enough  to  enable  the  survivors  to  of  firm  obligations  whereby  one  part- 
wind  up  and  settle  partnership  af-  ner  conveyed  land  to  the  other,  in 
fairs:  Big  Four  Implement  Co.  v.  consideration  of  his  assumption  of 
Keyser,  99  Kans.  8,  161  Pac  592,  L.  the  debts  of  the  firm,  does  not  work 
R.  A.  1917C,  166n.  as  a  dissolution  of  the  firm,  but  is 

2  Fairfield  v.  Bichler,  195  Mo.  App.  only   evidence   thereof :    Stockhausen 

45.  190  S.  W.  32.  V.  Johnson,  173  Iowa  413,  155  N.  W. 

•When   the   particular   transaction  823.     By  mutual  consent,  a  partner- 

or  venture  for  which  it  was  organized  ship  may  be  terminated  at  any  time : 

is  concluded  the  partnership  is  at  an  Hardin   v.   Robinson,   162   N.   Y.   S. 

end:    Roberts    v.    Nunn    (Tex.    Civ.  531;  Black  v.  Hunter,   169  Cal.  632, 

App.),  169  S.  W.  1086.    A  partner-  147  Pac  463;  Ruth  v.  Flynn,  26  Colo, 

ship  at  will  may  be  terminated  at  any  App.  171,  142  Pac  194.    It  was  held 

time  at  the  pleasure  of  either  part-  that   the    partnership    was    dissolved 

ner:   Ruth  v.  Flynn,  26  Colo.  App.  where  one  partner  acquiesced  in  the 

171,  142  Pac  194;  Marnet  Oil  &c.  Co.  other's  notice  of  dissolution  by  also 

V.  Staley,  218  Fed.  45,  133  C.  C.  A.  sending    out   notices    of    dissolution, 

108;     First     International    Bank    v.  though  the  articles  provided  that  it 

Brown,  130  Minn.  210,  153  N.  W.  522 ;  should   continue   imtil   mutually  dis- 

Mulvey  v.  Anderson,   187  Mo.  App.  solved :  Frear  v.  Lewis,  166  App.  Div. 

430,  173  S.  W.  738.   A  partnership  is  210,  151  N.  Y.  S.  486. 

dissolved  by  any  change  in  its  per-  *  In   re   Suprenant,  217   Fed.   470 ; 

sonnel :  Webb  v.  Butler,  192  Ala.  287,  Parry  v.  Parry,  92  Misc  490,  155  N. 

68  So.  369,  Ann.   Cas.   1916D,  815n.  Y.  S.  1072;  Haworth  v,  Jackson,  80 

But  a  purchase  of  assets  of  the  firm  Ore.  132,  156  Pac  590. 

which  is  induced  by  fraudulent  rep-  ^  The  partnership  may  be  terminated 

resentations  of  the  partners  does  not  by  fraud  in  keeping  the  books  whidi 

dissolve  the  firm,  and  a  partner  may  the  contract  made  the  basis  for  a  di- 

bind  the  copartner :  Schwier  v.  Hurl-  vision  of  the  profits :  Frankfort  Const, 

hurt,  184  Mich.  698,  151  N.  W.  603.  A  Co.  v.  Meneely  (Ind.  App.),  112  N. 
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live  stock  and  farm  implements  and  destruction  of  a  farm  build- 
ing are  grounds  for  dissolution  of  a  partnership.** 

§  4954.  Post-dissolution  transactions/ — ^The  trust  rela- 
tion continues  to  exist  between  the  partners  as  to  the  business  and 
property  after  dissolution.® 

§  4955.  Surviving  partner.® — The  surviving  partner  is 
vested  with  some  discretion  as  to  the  manner  of  winding  up  the 
firm's  business  and  the  time  to  be  taken  therefor.*" 

E.  244.    In  spite  of  provisions  of  the  partner  liable  for  an  indebtedness  in- 

contract  to  the  contrary,  a  conversion  curred     long    after    the    dissolution 

of    partnership    funds    to    his    own  when  the  partnership  is  terminated: 

use  by  one  of  the  partners  is  ground  First   International   Bank   v.   Brown, 

for  a  refusal  to  continue  the  relation :  130  Minn.  210,  153  N.  W.  522.    An 

Frankfort  Const.  Co.  v.  Mcneely  (Ind.  action  to  recover  the  money  does  not 

App.),  112  N.  E.  244.  abate   on   the   death   of   one  of  the 

®  Lisco  V.  Husmann,  98  Nebr.  276,  partners,  where  a  sum  of  money  was 

152  N.  W.  383.                             •  paid  over  by  one  member  of  a  firm 

"  Under    a    contract    made    by   the  with  the  consent  of  the  others,  and 

firm    before   dissolution,    a   material-  judgment  is  valid,  though  neither  his 

man    can    recover    from    it    for  ma-  heirs  nor  legal  representatives  were 

terial  furnished  after  its  dissolution :  made  parties :  Broussard  v.  Le  Blanc 

Asbestos    Mfg.    &c.    Co.    v.    Lennig-  (Tex.  Civ.  App.),  182  S.  W.  7& 

Rapple  Engineering  Co.,  26  Cal.  App.  «  Smith  v.  Smith   (Mo.  App.),  183 

177,  146  Pac.  188.    A  partnership  can  S.  W.  1126. 

not  terminate  its  liability  under  the  •  It  is  the  survivor's  duty  to  wind 
contract  by  dissolving  the  firm,  or-  up  the  affairs  of  the  firm  on  dissolu- 
ganizing  a  corporation,  and  transfer-  tion  of  the  partnership  by  death  of  a 
ring  its  agency  contract  to  the  cor-  partner;  the  partnership  being  con- 
poration  without  plaintiff's  consent  tinued  for  the  collection  and  distri- 
where  it  contracted  to  pay  plaintiff  bution  of  assets  and  performance  of 
one-third  of  the  net  profits  made  antecedent  obligations :  Stem  v.  War- 
from  the  sale  of  a  player-piano:  ren,  96  Misc.  362,  161  N.  Y.  S.  247. 
Armstrong  v.  Henley.  182  Mo.  App.  A  surviving  partner  undertaking  to 
320,  170  S.  W.  402.  The  contract  of  wind  up  the  firm  business  must  do 
a  partnership  to  cut  and  haul  the  tim-  so  within  a  reasonable  time  and  in 
ber  on  certain  lands  is  not  for  per-  the  most  advantageous  way.  and  after 
sonal  services,  and  one  of  the  part-  paying  debts  and  expenses  must  dis- 
ners  can  carry  it  out  on  the  retire-  tribute  the  assets  among  surviving 
ment  of  the  other  partner:  W.  D.  partners  and  representatives  of  de- 
Reeves  Lumber  Co.  v.  Davis,  124  Ark.  ceased  partner :  Big  Four  Implement 
143,  187  S.  W.  171.  After  dissolu-  Co.  v.  Keyser,  99  Kans.  8,  161  Pac 
tion  of  the  partnership,  the  remain-  592,  L.  R.  A.  1917C,  166n ;  Devine  v. 
ing  partner  is  not  entitled  to  renew  Cotunio,  187  111.  App.  414;  Stem  v. 
partnership  obligations  by  paying  Warren,  96  Misc.  362,  161  N.  Y.  S. 
them,  so  as  to  revive  a  deed  of  trust  247;  Roberts  v.  Nunn  (Tex.  Civ. 
given  by  the  outgoing  partner  to  se-  App.),  169  S.  W.  1086. 
cure  them :  Commercial  Nat.  Bank  v.  lo  Big  Four  Implement  Co.  v.  Key- 
Brinton,  45  Utah  265.  145  Pac.  42.  ser,  99  Kans.  8,  161  Pac  592,  L  R. 
That  differences  between  the  partners  A.  191 7C,  166n. 
are  not   settled,   will  not  make  one 
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CHAPTER   CLIV 


ELEMENTS   AND   FORMATION  OF  THE   CONTRACT  OF  SALE 

§  4980.     Definition.* — There  must  be  certainty  of  descrip- 
tion in  the  contract  of  sale  and  a  contract  to  purchase  six  motor 

cars  was  held  so  indefinite  as  to  the  cars  to  be  purchased  that  it 
was  not  binding.^ 

§  4981.     Essential  elements.' 

1 A    sale    is    transfer    of    property  by  v.  De  Bord  (Tex.  Civ.  App.)t  155 

from  one  to  another,  made  in  consid-  S.  W.  647;   Namquit  Worsted  Co.  v. 

eration  of  a  price  or  recompense  in  Whitman,  221  Fed.  49,  136  C.  C.  A. 

value,  and   includes  not  only  trans-  575;  A.  H.  Andrews  Co.  v.  Lauten- 

fers  for  a  money  consideration,  but  schlager,  191  111.  App.  543.    A  sale  is 

for  any  valuable  consideration:  Mc-  an    agreement    for    the    transfer    of 

Duffie  V.  State,  19  Ga.  App.  39,  90  S.  property  from  one  person  to  another 

E.  740.  for   valuable   consideration:    Scoggin 

2  Overland  Southern  Motorcar  Co.  v.  Morrilton.  124  Ark.  585,  187  S.  W. 
v.  Hill  Bros.,  145  Ga.  785,  89  S.  E.  445.  A  "sale"  is  a  transfer  of  prop- 
833.  But  an  order  for  "one  Ameri-  erty  in  a  thing  for  a  price  in  money, 
can  slicing  machine"  is  sufficient  in  its  and  is  the  passing  of  title  and  posses- 
description  of  the  machine,  where  the  sion  of  any  property  for  money  which 
defendant  who  had  possession  knew  the  buyer  pays  or  promises  to  pay: 
that  the  machine  he  had  was  the  iden-  Deal  v.  State,  14  Ga.  App.  121,  80  S. 
tical  one  described  in  the  order :  E.  537.  To  be  a  valid  sale  there  must 
Brockett  v.  American  Slicing  Mach.  be  an  agreement  as  to  the  amount  of 
Co.,  18  Ga.  App.  670,  90  S.  E.  366.  An  consideration  or  as  to  tlie  manner  in 
agreement  to  purchase  "3  carloads  which  it  is  to  be  determined:  Stern 
Crown  silos,  sizes  to  be  specified  v.  Farah,  17  N.  Mex.  516,  133  Pac. 
within  two  years,"  is  not  too  uncer-  400;  In  re  Grand  Union  Co.,  219  Fed. 
tain  to  support  an  action  for  dam-  353,  135  C.  C.  A.  237.  Mere  negotia- 
ages  for  breach,  for  reason  that  sizes  tions  as  to  the  subject-matter  or  terms 
were  left  undetermined :  Holland-  of  the  sale  are  not  sufficient  to  con- 
Cook  Mfg.  Co.  V.  Consolidated  stitute  a  binding  contract:  Hale  v. 
Wagon  &c.  Co.  (Utah),  161  Pac.  Matteson,  107  Ark.  224,  154  S  W. 
922.  516;  Van  Meeruwen  v.  Swanson.  121 

8  Although  it  contains  no  express  Minn.  250,  141  N.  W.  112;  Cline  v. 
promise  by  the  buyer  to  pay,  a  writ-  Schofield,  17  Ga.  App.  409,  87  S.  E. 
ing  which  recited  that  it  was  an  149;  United  Roofing  Co.  v.  Albany 
agreement  between  the  parties,  which  Mill  Supply  Co.,  18  Ga.  App.  184,  89 
was  signed  by  both  parties,  and  by  S.  E.  177.  The  intention  of  the  par- 
which  one  party  agreed  to  sell  to  the  ties  is  the  first  consideration  in  deter- 
other  its  make  of  butter  for  a  cer-  mining  whether  a  contract  of  sale 
tain  period  at  a  certain  price,  is  a  has  been  made:  Hale  v.  Matteson 
binding  agreement  for  the  sale:  (Ark.),  154  S.  W.  516.  A  distribu- 
Roundy  &c.  Co.  v.  Nicholson  Produce  tion  of  common  property  among  the 
Co.,  166  Iowa  39,  147  N.  W.  305.  A  common  owners  is  not  a  sale:  State 
contract  for  the  sale  of  a  growing  v.  Country  Club  (Tex.  Civ.  App.), 
crop  of  oats  was  valid  though  no  cer-  173  S.  W.  570.  Delivery  is  not  es- 
tain  number  of  bushels  was  agreed  on  sential,  as  between  the  parties  to  a 
as  the  amount  to  be  delivered:  Cros-  complete  sale,  unless  so  intended  by 
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§  4983.     Sale  distinguished  from  other  things/ 

them :  Loftus  v.  Behrens,  187  111.  Arsdale  v.  Peacock,  90  Kans.  347,  133 
App.  598.  An  executory  agreement  Pac.  703;  Baskerville  v.  Bates,  123 
for  the  sale  of  goods  which  are  to  be  Minn.  339,  143  N.  W.  909;  Commer- 
delivered  at  a  future  date  is  valid:  cial  Credit  Co.  v.  Girard  Nat  Bank, 
Robson  V.  N.  J.  Weil  &  Co.,  142  Ga.  246  Pa.  88,  92  Atl.  44 ;  Davis  v.  Wool- 
429,  83  S.  E.  207.  sey,  34  S.  Dak.  236,  147  N.  W.  977 ; 
*The  distinction  between  an  "ac-  Eilers  Music  House  v.  Fairbanks,  80 
tual  sale"  and  an  "executory  con-  Wash.  379,  141  Pac.  885;  Ransom  v. 
tract  to  sell"  is  that  in  an  actual  sale,  Joseph  E.  Wickstrom  &  Co.,  84  Wash. 
title  immediately  passes  to  the  buyer  419,  146  Pac.  1041,  L.  R.  A.  1916A, 
even  without  ,delivery,  while  in  an  S88n.  The  test  to  determine  whether  a 
executory  contract  to  sell,  title  re-  contract  under  which  a  stock  of  shoes 
mains  in  the  seller  until  the  contract  was  shipped  was  a  consignment  for 
is  executed :  Oklahoma  Moline  Plow  sale  or  was  a  sale  in  fact,  is  whether 
Co.  V.  Smith,  41  Okla.  498,  139  Pac.  the  specific  goods  were  to  be  returned 
285 ;  C.  H.  Minge  &  Co.  v.  Barrett  if  not  sold,  or  another  thing  of  value 
Bros.  Shipping  Co.,  10  Ala.  App.  592,  might  be  returned  instead:  Ellet- 
65  So.  671 ;  Decker  v.  Pierce,  191  Kendall  Shoe  Co.  v.  Martin,  222  Fed. 
Mich.  64,  157  N.  W.  384;  Uhlman  v.  851,  138  C  C.  A.  277;  Corbett  v.  Rid- 
Sullivan,  242  Pa.  436,  89  Atl.  550.  die,  209  Fed.  811,  126  C.  C.  A.  535; 
Contracts  reserving  title  absolutely  In  re  Vandewater  &  Co.,  219  Fed. 
in  the  vendor  are  not  conditional  627;  In  re  Wegman  Piano  Co.,  221 
sales,  within  the  meaning  of  the  Iowa  Fed.  128 ;  Oaks  v.  Singer  Sewing 
recording  acts,  but  are  bailments ;  but  Mach.  Co.,  17  Ga.  App.  517,  87  S.  E. 
a  contract  of  sale  which  contemplates  719 ;  Franklin  Motor  Car  Co.  v.  Ham- 
resale  by  the  buyer,  is  a  conditional  ilton,  113  Maine  63,  92  Atl.  1001 ; 
sale,  and  not  a  bailment:  Emerson-  Gardner  v.  Cameron,  155  App.  Div. 
Brantingham  Implement  Co.  v.  Law-  750,  140  N.  Y.  S.  .634;  Bramhall 
son,  237  Fed.  877 ;  Miller  Pasteurizing  Deane  Co.  v.  McDonald,  172  App. 
Mach.  Co.  V.  Conway,  214  Fed.  485 ;  Div.  780,  158  N.  Y.  S.  736 ;  Stein  Dou- 
McGaw  V.  Hanway,  120  Md.  197,  87  ble  Cushion  Tire  Co.  v.  Wm.  T.  Ful- 
Atl.  666,  Ann.  Cas.  1915A,  601n;  Mc-  ton  Co.  (Tex.  Civ.  App.),  159  S.  W- 
Connon  &  Co.  V.  Haskins  (Mo.  App.),  1013;  Overstreet  v.  Hancock  (Tcx- 
180  S.  W.  21;  Dr.  Koch  Vegetable  Civ.  App.),  177  S.  W.  217;  Grand 
Tea  Co.  v.  Malone  (Tex.  Civ.  App.),  Isle  v.  Mc(jowan,  88  Vt.  140,  92  AtL 
163  S.  W.  662.  Where  a  customer  6.  Delivery  of  personalty  as  secur- 
picks  up  an  article,  knowing  the  price,  ity  for  a  debt  is  a  pledge,  but,  where 
and  hands  the  proprietor  or  a  clerk  a  debtor  delivers  personalty  in  pay- 
the  price,  which  is  received,  and  de-  ment  of  the  debt,  though  the  surplus, 
parts  with  the  article,  the  transaction  if  any,  from  the  sale  of  the  property 
constitutes  a  "sale":  Peeters  v.  State,  is  to  be  returned,  it  is  a  sale:  Rauer 
154  Wis.  Ill,  142  N.  W.  181.  The  prin-  v.  Rynd,  27  Cal.  App.  556,  150  Pac 
cipal  difference  between  the  relation  780;  Home  Bond  Co.  v.  McCThesney, 
of  seller  and  buyer  and  that  of  prin-  239  U.  S.  568,  60  L.  ed.  444,  36  Sup. 
cipal  and  factor  is  that  title  passes  Ct.  170;  In  re  Grand  Union  Co.,  219 
to  the  buyer,  where  there  is  a  sale.  Fed.  353,  135  C.  C.  A.  237;  Gilbert 
while  in  a  consignment,  title  remains  v.  State  (Ga.  App.),  85  S.  £.  86; 
in  the  principal  and  only  possession  Mercantile  Trust  Co.  v.  Kastor,  191 
passes  to  the  factor:  McGaw  v.  Han-  111.  App.  219;  American  Lumber  Co. 
way,  120  Md.  197,  87  Atl.  666,  Ann.  v.  Quiett  Mfg.  Co.,  162  N.  Car.  395. 
Cas.  1915A,  601n ;  In  re  Harris  &  78  S.  E.  284.  By  a  sale  it  is  contem- 
Bacherig,  214  Fed.  482;  Mitchell  plated  that,  at  some  time,  the  title 
Wagon  Co.  v.  Poole,  235  Fed.  817,  149  shall  pass  to  the  vendee,  and  that,  at 
C.  C.  A.  129;  D.  M.  Ferry  &  Co.  v.  some  time  and  in  some  manner,  he 
Hall,  188  Ala.  178,  66  So.  104;  Fed-  shall  pay  the  price  to  the  seller.  By 
eral  Rubber  Co.  v.  King,  12  Ga.  App.  a  bailment  it  is  contemplated  that  the 
261,  76  S.  E.  1083;  Foley  v.  Nimocks,  title  shall  not  pass  to  the  bailee,  but 
175  Iowa  464,  157  N.  W.  178;  Van  remain   in  the  bailor,  and  that  the 
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5  Ell.  Cont.]                  SALES  OF  GOODS  [§  4984 
§4984.    Making  the  contract — Offer  and  acceptance.^ — 

property  shall  return  to  the  bailor,  S.  E.  631 ;  Chicago  v.  Truax  Greene 
or  be  disposed  of  as  he  may  direct:  &  Co.,  192  III  App.  528;  Cincinnati 
Norris  v.  Boston  Music  Co.,  129  Equipment  Co.  v.  Big  Muddy  River 
Minn.  198,  151  N.  W.  971 ;  Berry  v.  Consol.  Coal  Co.,  158  Ky.  247,  164 
Snowdon,  209  Fed,  336,  126  C.  C.  A.  S.  W.  794 ;  Nolin  Milling  Co.  v. 
262;  In  re  Thomas,  231  Fed.  513;  White  Grocery  Co.,  168  Ky.  417,  182 
Holbert  v.  Keller,  161  Iowa  723,  142  S.  W.  191 ;  Isaacs  v.  MacDonald,  214 
N.  W.  962;  Kennedy  v.  Drake,  225  Mass.  487,  102  N.  E.  81;  Kraus  v. 
Mass.  303,  114  N.  E.  310;  Atkinson  Hansen,  182  Mich.  52,  148  N.  W.  373; 
V.  Japink,  186  Mich.  335,  152  N.  W.  B.  F.  Sturtevant  Co.  v.  Fireproof 
1079;  Norris  v.  Boston  Music  Co.,  Film  Co.,  216  N.  Y.  199,  110  N.  E. 
129  Minn.  198,  151  N.  W.  971;  King-  440;  Poel  v.  Brun s wick- Balke-Co lien- 
man  Plow  Co.  V.  Joyce,  194  Mo.  App.  der  Co.,  216  N.  Y.  310,  110  N.  E,  619; 
367,  184  S.  W.  490;  Litzenberg  v.  Morrison  v.  Parks,  164  N.  Car.  197, 
Cole,  166  App.  Div.  134,  151  N.  80  S.  E.  85;  Farmers' &c.  Cotton  Oil 
Y.  S.  687;  Samuel  Gordon  &  Co.  v.  Cleburne  Oil  Mill  Co.  (Tex. 
Co.  V.  Farmers'  Trading  Co.,  36  Civ.  App.),  187  S.  W.  350.  To  com- 
Okla.  163,  128  Pac  1^;  Akin  plete  a  contract  of  sale  there  must 
V.  Baldwin  Piano  Co.  (Okla.),  162  be  a  definite  offer,  and  an  acceptance 
Pac.  221 ;  Reading  Automobile  Co.  v.  identical  with  its  terms,  silence  not 
De  Haven,  53  Pa.  Super.  Ct.  344 ;  Eil-  usually  amounting  to  acceptance, 
ers  Music  House  v.  Archer,  81  Wash,  though  in  some  instances  the  facts 
698,  142  Pac.  453.  That  a  contract  may  require  an  express  refusal  of 
was  designated  a  "sale"  did  not  make  the  offer,  when  a  failure  to  do  so 
it  such,  it  being  apparent  that  the  may  result  in  a  contract:  Weishut  v. 
parties  were  making  a  lease :  Long  v.  Layton,  5  Del.  364,  93  Atl.  1057 ;  Peck 
Sun  Co.,  132  La.  601,  61  So.  684;  v.  Edwards,  90  Conn.  669,  98  Atl. 
Cutler  Mail  Chute  Co.  v.  Crawford,  325.  A  telegram  asking  for  an  offer 
167  App.  Div.  246,  152  N.  Y.  S.  750;  for  eggs,  an  answer  by  telegraph, 
Girard  Trust  Co.  v.  Delaware  &c  "For  good  stock  will  give  $8.25,  Chi- 
Co.,  246  Pa.  161,  92  Atl.  129.  A  cago,  prompt  acceptance,"  and  a  reply 
transaction  between  an  automobile  the  same  day  also  by  telegraph,  "Ac- 
company and  dealer  whereby  the  cept  oflFer  of  $8.25  per  case,"  consti- 
company  shipped  a  new  part  to  the  tute  a  contract :  Holcomb  v.  Linn,  174 
dealer,  who.  on  installing  it  in  a  cus-  III.  App.  419 ;  Cannon  v.  Turner-Hud- 
tomer's  machine,  was  to  return  the  nut  Co.,  185  111.  App.  9;  Slaymaker 
old  part,  held  an  exchange,  and  not  Lock  Mfg.  Corp.  v.  Olmsted,  197  111. 
a  sale:  Studebaker  Corporation  v.  App.  496;  American  Seeding  Machine 
GoUmar,  159  Wis.  336,  150  N.  W.  Co.  v.  Commonwealth,  152  Ky.  589, 
442.  153  S.  W.  972 ;  Sutter-Van  Horn  Co., 
^  In  the  absence  of  statute  a  condi-  v.  Mississippi  Home  Tel.  Co.,  110 
tional  sale  may  be  verbal:  In  re  Miss.  169,  69  So.  996;  Royal  Brew- 
Farmers'  Dairy  Assn.,  234  Fed.  118.  ing  Co.  v.  St.  Louis  Brewing  Assn., 
There  is  no  binding  contract  of  sale  188  Mo.  App.  673,  176  S.  W.  553 ; 
until  the  minds  of  the  parties  have  Glens  Falls  Lumber  Co.  v.  Ryerson, 
met,  and  the  meeting  of  an  offer  by  175  App.  Div.  769,  162  N.  Y.  S.  427; 
counter  offer  creates  no  contract:  Durant-Dort  Carriage  Co.  v.  Karth, 
Porter  v.  Gossell,  112  Ark.  380,  166  33  Ohio  Cir.  Ct.  343;  Glenn  v.  S. 
S.  W.  533;  Allen  v.  Kothern,  121  Birch  &c.  Const.  Co.  (Wash.),  158 
Ark.  150,  180  S.  W.  465 ;  Las  Palmas  Pac  834.  Where  the  offer  is  with- 
&C.  Distillery  v.  Garrett  &  Co.,  167  drawn  prior  to  its  acceptance,  there  is 
Cal.  397,  139  Pac  1077;  Timmons  v.  no  sale:  James  Bradford  Co.  v.  United 
Bostwick,  141  Ga.  713,  82  S.  E.  29;  Leather  Co.  (Del.),  97  Atl.  620; 
Robson  v.  N.  J.  Weil  &  Co.,  142  Ga.  Holmes  v.  Bloch  (Ala.),  71  So.  670; 
429,  83  S.  E.  207;  Miller  v.  McGhee  Outcault  Advertising  Co.  v.  Young 
Cotton  Co.,  144  Ga.  392,  87  S.  E.  387;  Hardw.  Co.,  110  Ark.  123,  161  S.  W. 
Chunn  v.  Evans,  15  Ga.  App.  57,  82  142;   Grande  Ronde  Lumber  Co.  v. 
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§  4985]                              CONTRACTS  [1  Supp. 

That  the  parties  agreed  to  have  a  verbal  contract  reduced  to  writ- 
ing does  not  prevent  the  verbal  contract  from  being  complete/ 

§  4985.     Subject  of  sale/ 

Dcs  Moines.  Casket  Co.,  177  Iowa  84,  diate  shipment  and  the  rendering  of 
158  N.  W.  498;  Seneca  Co.  v.  Ellison  a  bill,  held  to  constitute  a  binding 
(Mo.  App.),  184  S.  W.  1177;  Hay-  contract  of  sale:  Ladies'  Tailoring 
man  v.-  Canton  Art  Metal  Co.,  174  Co.  v.  Brown,  76  W.  Va.  725,  86  S. 
App.  Div.  923,  160  N.  Y.  S.  42 ;  E.  767 ;  Sturdivant  v.  Mt  Dixie  Sani- 
Davidge  v.  Velie,  95  Misc.  511,  160  tariura  &c.  Co.,  197  Ala.  280,  72  So. 
N.  Y.  S.  820 ;  Owen  M.  Bruner  Co.  502.  In  an  action  against  church  trus- 
V.  Standard  Lumber  Co.,  63  Pa.  tees  for  price  of  pipe  organ  originally 
Super.  Ct  283;  Glenn  v.  S.  Birch  &c.  sold  to  choir  association,  merely  re- 
Const  Co.  (Wash.),  158  Pac.  834.  taining  and  using  organ  while  unsuc- 
Where  one  makes  an  offer  to  sell  to  cessful  attempts  are  made  to  have 
one  party,  who  accepts,  requiring  a  church  assume  responsibility  for  price 
written  contract,  and  sends  a  contract  does  not  raise  implied  promise  of 
obligating  another  than  himself  to  trustees  to  pay  therefor:  Henry 
buy,  the  offerer  has  the  right  to  reject  Pilcher's  Sons  v.  Thompson,  145  Ga. 
the  contract :  Glenn  v.  S.  Birch  &c.  604,  89  S.  E.  698.  An  order  must  be 
Const.  Co.,  52  Mont.  414,  158  Pac  accepted  to  become  binding,  but  it  is 
834.  Acceptance  of  an  order  may  not  necessary  that  acceptance  be  in 
be  made  by  shipping  the  goods  writing:  King  v.  Edward  Thompson 
ordered :  Petroleum  Products  Dis-  Co.,  56  Ind.  App.  274,  104  N.  E.  106. 
tributing  Co.  v.  Alton  Tank  Line,  165  Placing  an  acceptance  of  a  proposal 
Iowa  398,  146  N.  W.  52.  Statement  to  sell  in  the  postoffice  consummates 
of  the  price  at  which  property  is  held  a  contract  to  sell  goods:  Farmers' 
is  not  an  offer  to  sell :  Nebraska  Seed  Produce  Co.  v.  McAlester  Storage 
Co.  V.  Harsh,  98  Nebr.  89,  152  N.  W.  &c.  Co.,  48  Okla.  488,  150  Pac  483; 
310,  L.  R.  A.  1915F,  824n.  If  offer  Farmers'  Produce  Co.  v.  Central  Fruit 
to  sell  does  not  limit  time  for  accept-  &c.  Co.,  48  Okla.  754,  150  Pac  664. 
ance,  it  must  be  accepted  within  a  *  Walle  v.  Douglas,  136  La.  70,  66 
reasonable   time,    and    if   it   does,   it  So.  542. 

may,  at  any  time  within  limit,  be  ac-  "^  Though    the    property    is    in   the 

cepted  or  rejected,  or  withdrawn  by  hands  of  a  third  party,  who  does  not 

maker:   Peck  v.   Edwards,  90  Conn,  claim  to  own  it,  the  owner  of  per- 

669,  98  Atl.  325.    Where  time  of  ac-  sonal  property  may  convey  title  there- 

ceptance  was  not  limited,  the  accept-  of  to  another:  L.  C.  Smidi  &c.  Type- 

ance  by  telegram  of  an  offer  by  let-  writer    Co.    v.    Blakemore,    183    IlL 

ter  three  days  after  receipt  held  suf-  App.   14.     It  is  held  that  things  not 

ficiently      prompt :      South      Branch  in  esse  actual  or  potential  can  not  be 

Cheese   Co.  v.   American   Butter  &c.  the  subject  of  sale,  but  may  be  the 

Co.,   191   Mich.  507,   158  N.  W.   158.  subject    of    an    agreement    to    sell: 

A  notice  inserted    in    a    publication,  Hamil  v.   Flowers,   184  Ala.  301,  63 

which  states  that  the  signer  thereof  So.  994.     And  an   acceptance  of  an 

guarantees  to  pay  a  stated  price  for  order  for  goods  to  be  manufactured 

certain  goods,  to  be  delivered  during  held  to  create  a  contract:  Greenhut 

a  designated   period    in    the    future,  Cloak  Co.  v.   Oreck,   130  Minn.  304. 

amounts  to  an  offer,  the  acceptance  153  N.  W.  613.    It  was  not  necessary 

of   which,   before   revocation,   consti-  that  plaintiff  have  title  to  the  stock 

tutes  a  sufficient  compliance  to  ripen  when  the  contract  was  made  to  con- 

the  offer   into   a  binding  promise  to  stitute  a  binding  contract  by  plaintiff 

pay:   Schmidt  v.   Marine   Milk  Con-  to  purchase  stock   for  resale  to  de- 

densing  Co.,  197  111.  App.  279.    If  the  fendant:   Dudley  A.  Tyng  &  Co.  v. 

goods  were  of  the  kind  and  quality  Converse,  180  Mich.  195,  146  N,  W. 

offered,    a   seller's    telegram   and   the  629. 
buyer's  reply,  followed  by  an  imme- 
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5  Ell.  Cont.]  SALES  OF  GOODS  [§  4988 

§  4988.  The  price.* — Where  the  contract  provides  for  a 
method  of  ascertaining  the  price,  the  method  provided  thereby 
must  be  followed,  and  it  was  held  in  a  recent  case  that  neither  the 
other  valuer  nor  one  of  the  parties  can,  without  the  consent  of 
both  parties,  select  a  third  person  to  act  in  the  place  of  the  per- 
son refusing,  where  one  of  the  two  persons  nominated  in  an  ex- 
ecutory agreement  of  sale  as  a  valuer  to  fix  the  consideration  re- 
fuses to  act.* 

s  If  there  was  any  consideration,  no  that  grade  on  the  day  it  is  delivered 

matter  how  small,  defense  of  want  of  governs,  where  plaintiff  ships  butter 

consideration  is  not  available  in  ac-  to  defendants  in  Chicago  who  offer 

tion  on  notes  for  balance  of  price  of  to  pay  Elgin  price  in  case  it  grades 

automobile:     Vreeland     v.     Murray  extra,  and  the  evidence  shows  it  did 

(Colo.),  162  Pac.  148.    Where  buyer  not  grade  as  high  as  extra:  Conners- 

offered  to  pay  for  goods  by  set-off  ville-Co-operative  Creamery  Assn.  v. 

of  valid  claim  against  the  seller,  it  Baltz,   180   111.   App.   376.     Under   a 

was  a  virtual  compliance  with  the  al-  contract  for   the   appraisement  of   a 

leged  usage  that  contract-price  must  stock  of  merchandise  *'at  the  invoice 

•  be  paid  in  cash:  Rylance  v.  James  purchase-price"  means  that  the  goods 

Walker  Co.,  129  Md.  475,  99  Atl.  597.  are  to  be  appraised  at  what  had  been 

A  contract  was  held  to  require  the  paid     for     them     when     they    were 

buyer  to  pay  the  daily  quoted  price  bought:   Swisher  v.  Dunn,  89  Kans. 

•  on  the  day  of  delivery  when  the  con-  412,  131  Pac.  571,  45  L.  R.  A.  (N.  S.) 
tract  provided  for  the  sale  of  rosin  810n.  It  was  held  that  the  contract 
and  turpentine  for  delivery  in  instal-  did  not  fix  the  price  with  reasonable 
ments  at  a  price  fixed  by  the  board  of  certainty  and  was  unen forcible,  where 
trade  at  Savannah:  Union  Naval  an  executory  contract  provided  for 
Stores  Co.  v.  Patterson,  179  Ala.  525.  sale  of  lots  of  tobacco  at  their  orig- 
60  So.  807.  It  was  held  that  the  aver-  inal  cost,  plus  the  cost  of  handling 
age  price  for  bark  from  the  lower  and  a  "nice"  or  reasonable  profit 
peninsula  of  Michigan,  where  the  sell-  thereon :  Gaines  v.  R.  J.  Reynolds  To- 
er's  bark  was  situated,  excluding  hark  bacco  Co.,  163  Ky.  716,  174  S.  W. 
from  the  upper  peninsula,  which  was  482.  A  buyer  who  accepts  property 
not  so  valuable,  should  govern  under  bought  under  an  executory  contract 
contract  for  sale  of  bark  providing  of  sale,  which  is  silent  as  to  price, 
that  the  price  should  be  the  average  is  liable  for  its  reasonable  value,  gen- 
contract-price  in  certain  cities  for  the  erally  market  value:  Gaines  v.  R,  J. 
current  year:  Cobbs  v.  Boyne  City  Reynolds  Tobacco  Co.,  163  Ky.  716, 
Tanning  Co..  178  Mich.  88,  144  N.  W.  174  S.  W.  482.  F.  o.  b.  scow  at  Se- 
487.  The  seller,  who  notified  the  buy-  attle  means  that  the  goods  should  be 
er's  clerk,  and  attempted  to  notify  the  delivered  on  board  a  scow  at  Seattle 
buyer,  but  was  unable  to  see  him,  be-  without  expense  to  the  purchaser : 
cause  of  his  illness,  is  entitled  to  have  Skinner  v.  Griffiths,  80  Wash.  291,  141 
the  sale  price  fixed  as  of  the  day  he  Pac  693.  In  the  absence  of  any  pro- 
selected,  where  cotton  was  sold  un-  vision  to  the  contrary,  under  a  con- 
der  an  agreement  that  the  sale  price  tract  for  sale  and  delivery  of  lumber 
might  be  fixed  at  the  market  price  of  f.  o.  b.  cars,  it  is  the  buyer's  duty  to 
any  day  between  delivery  and  the  sue-  provide  the  cars :  Wiggin  v.  Marsh 
ceeding  March  1 :  Charles  B.  Smith  Lumber  Co.,  77  W.  Va.  7,  87  S.  E.  194. 
&  Co.  V.  Duncan  (Tex.  Civ.  App.),  »  Stern  v.  Farah  Bros.,  17  N.  Mex. 
167  S.  W.  233.    The  Chicago  price  for  516,  133  Pac  400. 
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CHAPTER   CLV 

ELEMENTS  AND  FORMATION  OF  CONTRACTS  OF  SALE— -CONDITIONS 

AND  WARRANTIES 

§  4995.  Conditions  and  warranties  defined  and  distin- 
guished.^— The  seller  is  bound  by  his  warranty,  though  he 
does  not  know  of  its  falsity  at  the  time  of  sale.* 

iThe  fact  that  the  contract  pro-  Co.  v.  Celum  (Tex.  Civ.  App.),  189 
vided  for  tests  before  final  settle-  S.  W.  988.  Goods  must  be  equal  to 
ment  did  not  change  the  warranty  the  sample  and  also  be  of  the  kind  de- 
into  a  condition  precedent  so  as  to  scribed  where  they  are  sold  both  by 
require  the  seller  to  prove  perform-  sample  and  description :  Wabash  Can- 
ance  before  it  could  recover  the  bal-  ning  Co.  v.  Nicholls,  187  111.  App.  176; 
ance  of  the  price,  where  the  contract  Brown  v.  Max  Malter  Co.,  184  III 
of  sale  warranted  the  efficiency  of  App.  621 ;  Schwartz  v.  Kohn,  155  N. 
water  power  machinery :  Sanderson  v.  Y,  S.  547 ;  Hanhart  v.  Labe  Import- 
Trump  Mfg.  Co.,  180  Ind.  197,  102  ing  Co.,  157  N.  Y.  S.  897.  Where 
N.  £.  2.  It  is  not  a  condition  prece-  the  seller  delivers  goods,  not  comply- 
dent,  but  a  warranty,  where  the  seller  ing  with  the  terms  of  the  contract  of 
agrees  that  he  will  make  the  article  sale,  no  obligation  is  imposed  on  the 
right  if  it  is  not  as  represented:  State  buyer  to  receive  and  pay  therefor: 
Nat.  Bank  v.  Roseberry,  46  Okla.  708,  Cheboygan  Paper  Co.  v.  Eichbcrg,  184 
148  Pac.  1034.  A  warranty  is  a  sUte-  Mich.  30,  150  N.  W.  312 ;  Cartersvillc 
ment  of  something,  either  express  or  Grocery  Co.  v.  Rowland,  17  Ga.  App. 
implied,  which  a  party  undertakes  42,  86  S.  E.  402;  Yamaoka  v.  Kloe- 
5hall  be  a  part  of  a  contract,  but  col-  ber,  71  Wash.  598,  129  Pac  387;  Hur- 
lateral  to  the  express  object  of  it:  ley-Mason  Co.  v.  Stebbins,  79  Wash. 
United  Iron  Works  Co.  v.  Henryetta  366,  140  Pac  381,  L.  R.  A.  1915B, 
Coal  &c.  Co.  (Okla.),  162  Pac.  209.  1131n,  Ann.  Cas.  1916A,  948n;  Leach 
Though  made  orally,  material  mis-  v.  Koch,  161  Wis.  236,  152  N.  W.  453, 
representations  by  seller  held  admis-  154  N.  W.  381.  A  seller  who  con- 
sible  as  warranties,  whether  made  tracts  to  furnish  a  particular  brand 
fraudulently  or  not:  Bolt  v.  State  of  article  fulfils  his  contract  by  fur- 
Savings  Bank  (Tex.  Civ.  App.),  179  nishing  such  brand,  irrespective  of  its 
S.  W.  1119;  American  Fruit  Product  merits  in  relation  to  other  brands  of 
Co.  V.  Davenport  Vinegar  &c.  Works,  the  same  type  of  goods :  Lindsborg 
172  Iowa  683,  154  N.  W.  1031 ;  Milling  &c.  Co.  v.  Danzero.  189  Mo. 
Brown  v.  Kevins,  84  N.  J.  L.  215,  86  App.  154,  174  S.  W.  459;  Whitcomb 
Atl  93a  Every  affirmation  by  a  seller  v.  Shultz,  215  Fed.  75,  131  C.  C.  A 
as  a  fact  and  as  an  inducement  to  283.  Where  the  purchaser  contracted 
the  sale,  made  at  the  time  of  sale,  if  for  beef  cattle,  he  can  not  be  corn- 
relied  on  by  the  buyer,  amounts  to  a  pelled  to  receive  cattle  not  ready  for 
warranty:  Virginia  Kid  Co.  v.  New  immediate  butchering:  McFadden  v. 
Castle  Leather  Co.,  4  Del.  511,  89  Atl.  Shanley,  16  Ariz.  91,  141  Pac.  732; 
367.  A  printed  warranty  in  a  con-  Vinegar  Bend  Lumber  Co.  v.  Soule 
tract  of  sale,  that  the  manufacturer  Steam  Feed  Works,  182  Ala.  146^  62 
of  an  automobile  will  replace  defect-  So.  279;  International  Harvester  Co. 
ive  parts  broken  or  worn  out  within  of  America  v.  Bean,  159  Ky.  842,  169 
one  year,  can  not  be  enforced  against  S.  W.  549 ;  Meraux  v.  Kenil worth 
the  manufacturer  unless  he  is  a  party  Sugar  Co.,  135  La.  39,  64  So.  974. 
to  the  contract :  Rittenhouse-Winter-  2  Flood  v.  Yeager,  52  Pa.  Super, 
son  Auto  Co.  V.  Kissner,  129  Md.  102,  Ct.  637, 
98  Atl.  361.     But  see  Hackney  Mfg. 
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S  Ell.  Cont.]                  SALES  OF  GOODS  [§  4998 

§  4997.    Severable  and  entire  contracts.' 
§  4998.    Waiver  of  condition  by  buyer.* 

•Each  item  necessarily  constitutes  171  S.  W.  25;  Powell  v.  New  Eng- 
a  separate  contract  in  a  sale  of  goods  land  Cotton  Yarn  Co.,  154  App.  Div. 
consisting  of  independent  items,  of  875,  139  N.  Y.  S.  569;  Marx  v.  Loco- 
different  articles  with  different  prices :  mobile  Co.,  82  Misc.  468,  144  N.  Y.  S. 
Decker  v.  Braverman,  196  111.  App.  937;  Sipe  v.  National  Silk  Dyeing 
387.  Co.,  95  Misc.  620,  159  N.  Y.  S.  846; 

♦  Where  defects  are  readily  appar-  Levy  v.  John  C.  Dettra  &  Co.,  91  Misc. 
cnt  or  ascertainable  on  inspection,  the  41,  154  N.  Y.  S.  176;  G.  B.  Shearer 
warranty  is  waived  where  no  com-  Co.  v.  Kakoulis,  144  N.  Y.  S.  1077; 
plaint  is  made  within  a  reasonable  English  Lmnber  Co.  v.  Smith,  157  N. 
time  after  their  acceptance:  Sturges  Y.  S.  233;  T.  H.  Rogers  Lum- 
&C.  Mfg.  Co.  V.  Root  Dairy  Supply  ber  Co.  v.  M.  W.  Judd  Lumber 
Co.,  186  111.  App.  52.  Where  the  seller  Co.,  52  Okla.  387, 153  Pac.  150 ;  South- 
has  been  notified  of  fact  that  goods  ern  Gas  &  Gasoline  Engine  Co. 
are  not  as  warranted  and  has  prom-  v.  Richolson  (Tex.  Civ.  App.),  181 
ised  and  attempted  to  remedy  them,  S.  W.  529;  Jacot  v.  Grossmann  Seed 
the  purchaser  may  retain  and  try  the  &c  Co.,  115  Va.  90,  78  S.  E.  646.  But 
machinery  a  reasonable  time  without  see  American  Multigraph  Sales  Co. 
waiving  the  warranty:  Hull  v.  Prai-  v.  Globe  Mutual  Life  Ins.  Assn.,  187 
rie  Queen  Mfg.  Co.,  92  Kans.  538,  141  111.  App.  17;  Chebojrgan  Paper  Co.  v. 
Pac.  592;  George  O.  Richardson  Eichberg,  184  Mich.  30,  150  N.  W. 
Mach.  Co.  V.  Brown,  95  Kans.  685,  312;  Rich  v.  Minolfi,  157  App.  Div. 
149  Pac.  434;  Nichols  &c  Co.  v.  783,  142  N.  Y.  S.  771;  Schmidt  v. 
Stubbs  Thresher  Co.,  160  Ky.  694,  170  Jutting,  31  S.  Dak.  69,  139  N.  W.  769; 
S.  W.  4;  Louis  Eckels  &c.  Ice  Mfg.  Unadilla  Silo  Co.  v.  M.  A.  Hull  & 
Co.  V.  Cornell  Economizer  Co.,  119  Son,  90  Vt  134,  96  Atl.  535.  An 
Md.  107,  86  Atl.  38;  Nathan  Kron-  implied  warranty  does  not  survive 
man  &  Co.  v.  Gardella,  190  Mich.  645,  acceptance  at  common  law,  but  an  ex- 
157  N.  W.  377;  J.  I.  Case  Threshing  press  warranty  does:  Regina  Co.  v. 
Mach.  Co.  v.  McCoy,  111  Miss.  715,  Gately  Furniture  Co.,  171  App.  Div. 
72  So.  138 ;  Best  Mfg.  Co.  v.  Hutton,  817,  157  N.  Y.  S.  746;  Steams  Salt 
49  Mont.  78,  141  Pac  653;  Silberstein  &c.  Co.  v.  Dennis  Lumber  Co.,  188 
v.  Blum,  167  App.  Div.  660,  153  N.  Mich.  700,  154  N.  W.  91 ;  Sherman  v. 
Y.  S.  34 ;  A.  S.  Cameron  Steam  Pump  Sheffield  Cast  Iron  &c.  Co.,  50  Okla. 
Works  v.  Lubbock  Light  &c.  Co.  109,  150  Pac.  1062;  Jones  &c.  Steel 
(Tex.  Civ.  App.),  167  S.  W.  256;  Co.  v.  Wood,  249  Pa.  423,  94  Atl. 
Avery  Co.  v.  Staples  Mercantile  Co.  1067.  Implied  warranty  held  to  sur- 
(Tex.  Civ.  App.),  183  S.  W.  43;  Fink  vive  acceptance,  unless  the  acceptance 
v.  Marr,  81  Wash.  92,  142  Pac  482.  is  with  full  knowledge  of  all  condi- 
By  express  provision  of  Sale  of  tions  affecting  the  character  and  qual- 
Goods  Act  (Laws  1911,  ch.  571),  S  ity  of  the  article:  Kansas  City  Bolt 
130,  buyer's  acceptance  of  goods  does  &c  Co.  v.  Rodd,  220  Fed.  750,  136  C. 
not  discharge  the  seller  from  liability  C.  A.  356.  Plaintiff's  acceptance  was 
in  damages  for  breach  of  any  promise  conditional  only,  and  did  not  waive  the 
or  warranty  in  the  contract-:  Nelson  warranty  where  defendant  furnished 
Co.  V.  Silver,  160  App.  Div.  445,  145  brick  to  plaintiff  warranted  white,  and 
N.  Y.  S.  124;  Harris  v.  Marsh,  217  they  were  rejected  because  of  diffcr- 
Fed.  555,  133  C.  C.  A.  407;  Ryerson  ent  color,  but  were  subsequently  ac- 
Grain  Co.  v.  Moyer,  9  Ala.  App.  254,  cepted  on  defendant's  representa- 
63  So.  13 ;  W.  R.  Grace  &  Co.  v.  tion  that  they  would  turn  white  when 
Levy,  30  Cal,  App.  231,  156  Pac.  626;  dry:  Jorgensen  v.  Gcsscll  Pressed 
Staver  Carriage  Co.  v.  American  &c  Brick  Co.,  45  Utah  31,  141  Pac.  460, 
Mfg.  Co.,  188  111.  App.  634 ;  Greer  v.  Ann.  Cas.  1917C,  309n.  Where  the 
Whalen,  125  Md.  273,  93  Atl.  521 ;  purchaser  of  machinery,  warranted, 
Eversole  v.  Hanna,  184  Mo.  App.  445,  finds    defects,    which    are    remedied 
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§  4999]  CONTRACTS  [1  Supp. 

§  4999.  Express  conditions  and  warranties/ — Warranties, 
though  collateral  to  the  contract,  enter  into  it  as  an  element  on 
which  the  minds  of  the  parties  met  and  as  part  of  the  considera- 
tion. It  has  been  held  that  it  is  not  necessary  that  the  buyer 
should  have  been  deceived  by  the  warranty,  nor  need  it  appear 
that  the  buyer  would  not  have  bought  without  it* 

§  5001.  Known  or  obvious  defects — Special  and  general 
warranties.^ 

§  5003.    Implied  conditions  and  warranties — ^Title.* 

upon  demand  to  his  satisfaction,  and  cient  if  relied  on":  White  Automo- 
vvho  then  accepts  and  executes  a  note  bile  Co.  v.  Dorsey,  119  Md.  251,  86 
for  the  price,  is  not  entitled  to  Atl.  617 ;  Coats  v.  Hord,  29  CaL  App. 
set  up  such  defects  in  a  suit  on  the  115,  154  Pac  491;  Morris  v.  Fiat  Mo- 
note:  Doak  Gas  Engine  Co.  v.  Fra-  tor  Sales  Co.,  32  CaL  App.  315,  162 
ser,  168  Cal.  624,  143  Pac.  1024.  Pac  663 ;  Able  Transfer  Co.  v.  Wil- 
5  A  "warranty"  is  an  express  or  liam  E.  Dee  Co.,  192  IlL  App.  14.  If 
implied  statement  of  something  un-  there  is  a  warranty,  caveat  emptor 
dertaken  as  a  part  of  a  contract  of  does  not  apply:  Reval  v.  Miller,  178 
sale,  but  is  collateral  to  its  express  IlL  App.  208. 

object:  Brown  v.  Davidson,  42  Okla.  «  McCarty  v.  Williams,  58  Ind.  App. 

598,    142    Pac.   387;    Morris    v.    Fiat  440,  108  N.E.  370.    But  see  to  effect 

Motor  Sales  Co.,  32  CaL  App.  315,  162  that  seller  is  not  bound  by  his  war- 

Pac.  663;  E.  F.  Houghton  &  Co.  v.  ranty  if  buyer  is  not  deceived:  Dcg- 

Alpha  Process  Co.,  5  DeL  383,  93  Atl.  enhardt  v.  Billings,  33  Ohio  Cir.  Ct 

669 ;   Vaupel  v.  Lamply,  181   Ind.  8,  232 ;  Dietrich  v.  Badders,  4  DeL  499, 

103   N.   E.  796;   Barnard  v.   Napier,  90   AtL    47;    Loper   v.    Lingo    (DeL 

167  Ky.  824.  181  S.  W.  624;  Burns  v.  Super.),  97  AtL  585. 

Limerick,  178  Mo.  App.  145,  165  S.  W.  '  When  the  buyer  knows  of  a  defect 

1166;  Mason  v.Crabtree  (Mo.  App.),  or  it  is  obvious,  there  is  no  implied 

186  S.  W.  553;  Davis  v.  Cramer,  188  warranty:  Berger  Mfg.  Co.  v.  Crites, 

Mo.  App.  718,  176  S.  W.  468 ;  Hurley-  178  Mo.  App.  218,   165   S.  W,  1163. 

Mason  Co.  v.  Stebbins,  79  Wash,  366,  The  purchaser  is  bound  to  know  what 

140  Pac.  381,  Ann.  Cas.  1916A,  948n.  is  discoverable  in  regard  thereto  by 

Where  parties  deal  upon  equal  terms,  the  exercise  of  ordinary  care  where 

mere  matters  of  opinion  or  "puffing"  he  is  put  upon  inquiry  as  to  the  qual- 

a  commodity  do  not  constitute  a  war-  ity  of  the  thing  offered  for  sale :  Ross 

ranty :    Central    Commercial    Co.    v.  v.  Northrup,  156  Wis.  327,  144  N.  W. 

Lehon  Co.,  173  IlL  App.  27;  Alexan-  1124;    Buchanan   v.   Caine,    57    Ind. 

der  V.  Stone,  29  CaL  App.  488,  156  App.  274,  106  N.  E.  885;   Boston  v. 

Pac.  998;    Menard  V.  Thompson,  SX)  Alexander,  185  Mo.  App.  16,  171  S. 

Conn.  30,  96  Atl.  177 ;  Smith  v.  Fra-  W.  582.     The  rule  of  caveat  emptor 

zer,  144  Ga.  85,  86  S.  E.  225 ;  Greer  does  not  apply  to  the  sale  of  a  mule 

V.  Whalen,  125  Md.  273,  93  Atl.  521 ;  with  a  bone  spavin  not  easily  discov- 

Frey  v.  Failes,  37  Okla.  297,  132  Pac.  erable :  Glover  v.  Phillips  (Tex.  Civ. 

342;  St.  Louis  Cordage  Mills  v.  West-  App.),  174  S.  W.  657;  Alexander  v. 

em  Supply  Co.  (Okla.),  154  Pac.  646;  Stone,   29   CaL   App.   488,    156  Pac. 

International  Harvester  Co.  v.  Law-  998;  Showalter  v.  Chambers,  77  W. 

yer  (Okla.),  155  Pac.  617.    It  is  not  Va.  720,  88  S.  E,  1072. 

necessary  to  use  any  particular  words  *  There  is  an  implied  warranty  in 

to  create  an  "express  warranty,  any  the    sale    of    personalty    under    Civ. 

affirmation  of  the  quality  of  the  thing  Cde    1910,   §   4135,   unless   excluded 

sold,  made  to  assure  the  buyer  and  expressly  or  from  the  nature  of/ the 

induce  him  to  purchase,  being  suffi-  transaction,  that  the  seller  has  a  valid 

816 


5  Ell.  Gont.]                  SALES  of  goods  [§  5007 

§  500S«  Sale  of  goods  by  description — ^Implied  condition 
or  warranty.® 

§  5006.  Implied  warranty  or  condition  as  to  quality  or  fit- 
ness— Caveat  Emptor.^^ — Where  there  is  fraud,  the  rule  of 
caveat  emptor  does  not  apply." 

§  5007.  Exceptions — Where  there  is  an  implied  condition 
or  warranty  as  to  fitness." 

title  and  right  to  sell :  Battle  v.  Sher-  Barber  Milling  Co.,  223  Fed.  969,  139 
lock,  18  Ga.  App.  776,  90  S.  E.  727 ;  C.  C.  A.  449 ;  Johnson  v.  Garden,  187 
Bond  V.  Perrin,  145  Ga.  2Q0,  88  S.  Ala.  142.  65  So.  813 ;  Woods  v.  Nich- 
E.  954.  See  also  Jordan  v.  Van  olas,  92  Kans.  258,  140  Pac.  862; 
Duzec  (Minn.),  165  N.  W.  877;  Baker  v.  Kamantowsky,  188  Mich. 
Kirkpatrick  v.  Kepler,  164  Wis.  558,  569,  155  N.  W.  430;  Jones  v.  Arm- 
160  N.  W.  1047.  Unless  at  the  strong,  50  Mont  168,  145  Pac.  949; 
time  of  delivery  the  seller  refuses  Griffin  v.  Runnion,  74  W.  Va.  641,  82 
or  is  unable  to  make  delivery,  no  S.  £.  686.  Under  the  rule  of  caveat 
breach  of  contract  of  sale  can  be  emptor  one  can  not  recover  for  mis- 
based  on  the  fact  that,  at  the  time  representations  as  to  visible  defects: 
of  sale,  the  seller  was  not  the  owner  Morbrose  Inv.  Co.  v.  Flick,  187  Mo. 
and  had  no  authority  to  sell :  Consoli-  App.  528,  174  S.  W.  189 ;  Wellman  v. 
dated  Nat.  Bank  v.  Giroux,  18  Ariz.  O'Connor-Martin  Co.,  178  Mich.  682, 
253,  158  Pac.  451 ;  Page  v.  Ford,  65  146  N.  W.  289. 
Ore.  450,  131  Pac.  1013,  45  L.  R.  A.  "Reval  v.  Miller,  178  III.  App.  208; 
(N.  S.)  247n,  Ann.  Gas.  1915 A,  1048n.  Falls  City  Tannery  v.  W.  D.  Allen 
Since,  whether  the  liens  were  valid  or  Mfg.  Co.,  186  III.  App.  13. 
not,  he  was  not  required  to  take  them  i*  In  contracts  for  the  sale  of  per- 
subject  to  possible  litigation  with  the  sonal  property,  as  between  dealers, 
mortgagees,  a  buyer  of  ties  is  entitled  there  is  an  implied  warranty  that  the 
to  have  them  delivered  free  of  in-  goods  shall  be  salable;  it  being  the 
curabrance:  Stuart  v.  University  seller's  duty  to  furnish  property  in 
Lumber  &c.  Co.,  66  Ore.  546,  132  Pac.  compliance  with  the  contract  of  sale : 
1,  1164,  135  Pac.  165.  Ash  ford  v.  H.  C.  Schrader  Co.,  167 

®  There  is  an  implied  warranty  on  N.  Car.  45,  83  S.  E.  29;  Pfoh  v.  Por- 

the  part  of  every  seller  that  the  arti-  ter,  23   Gal.   App.   59,    137    Pac.  44; 

cle  sold  is  identical  with  the  article  Stephens  v.  Brill,  159  Iowa  620,  140  N. 

bought:  Coleman  v.  Simpson,  158  App.  W.  809;  Stevens  Tank  &c  Co.  v.  Ber- 

Div.  461,  143  N.  Y.  S.  587.    Goods  lin  Mills  Co.,  112  Maine  336,  92  Atl. 

sold  by  description  are  impliedly  war-  180 ;  Interstate  Grocer  Co.  v.  George 

ranted   to  be   as   described:    Nathan  Wm.  Bentley  Co.,  214  Mass.  227,  101 

Kronman  &  Co.  v.  Gardella,  190  Mich.  N.  E.  147 ;  D.  Rosenbaum's  Sons  v. 

645,    157    N.    W.    y77\    Whipple    v.  Davis  &c.  Co.,  Ill, Miss.  278,  71  So. 

Brown  Bros.  Co.,  170  App.  Div.  531,  388;  Standard  Milling  Co.  v.  De  Pass, 

156  N.  Y.  S.  63;   Handy  v.  Roberts  154  App.  Div.  525,  139  N.  Y.  S.  611; 

(Tex.    Civ.    App.),    165    S.    W.    Zl \  Miller  v.  Winters,  144  N.  Y.  S.  351; 

Avery  Co.  v.  Staples  Mercantile  Co.  Dr.   Shoop   Family  Medicme   Co.   v. 

(Tex.  Civ.  App.),  183  S.  W.  43;  Wil-  Davenport,  163  N.  Car.  294,  79  S.  E. 

son  V.  Wiggin,  73  W.  Va.  560,  81  S.  602;  Berry  v.  Wadhams  Oil  Co.,  156 

E,  842 ;  Ross  v.  Northrup,  156  Wis.  Wis.  588,  146  N.  W.  783.    Where  ma- 

327,  144  N.  W.  1124.  chinery  is  sold  for  a  particular  pur- 

1®  Where    there    was    no    express  pose,   it  carries   with   it   a  warranty 

warranty  as  to  its  utility  when  de-  that  it  is  reasonably  fit  for  such  pur- 

liverable,  under  the  contract  of  sale  pose:    Western    Union    Tel.    Co.    v. 

no   such    warranty   can    be    implied:  Jackson   Lumber   Co.,   187   Ala.  629, 

General  Electric  Co.  v.  United  States,  65  So.  962;  Kansas  City  Bolt  &c.  Co. 

50  Ct.  CI.  287;  Baer  Grocer  Co.  v.  v.  Rodd,  220  Fed.  750,  136  C.  C  A. 
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§    5008]                                           CONTRACTS  [1    Supp. 

§  5008.    Implied  conditions  or  warranties  in  sale  by  sam- 
ple." 

356;  Marmet  Coal  Co.  v.  People's  W.  957;  Underfeed  Stoker  Co.  v. 
Coal  Co.,  226  Fed.  646,  141  C.  C.  A.  Farmers*  Co-operative  Creamery  &c. 
402 ;  Brought  v.  Redewill  Music  Co,  Co..  98  Nebr.  Zll,  152  N.  W.  741 ; 
17  Ariz.  393,  153  Pac.  285 ;  Weaver-  Oxygenator  Co.  v.  Johnson,  99  Nebr. 
Dowdy  Co.  V.  Friu,  110  Ark.  90,  160  641,  157  N.  W.  339;  Race  v.  Krum, 
S.  W.  1085;  Lichtenthaler  v.  Samson  163  App,  Div.  924,  147  N.  Y.  S.  818; 
Iron  Works,  32  Cal.  App.  220,  162  Leahy  v.  Essex  Co.,  164  App.  Div. 
Pac.  441;  Virginia  Kid  Co.  v.  New  903,  148  N.  Y.  S.  1063;  Marx  v.  Loco- 
Castle  Leather  Co..  4  Del.  511,  89  Atl.  mobile  Co.,  82  Misc.  468,  144  N.  Y. 
2i6I\  John  A.  Roebling's  Sons  Co.  v.  S.  937;  Bonwit  v.  Kinlen,  85  Misc. 
Southern  Power  Co.,  142  Ga.  464,  83  62,  147  N.  Y.  S.  54 ;  G.  B.  Shearer 
S.  E.  138,  L.  R.  A.  1915B,  900 ;  Bate-  Co.  v.  Kakoulis,  144  N.  Y.  S.  1077 ; 
man  v.  Warfield,  12  Ga.  App.  259,  71  Standard  Sewing  Mach.  Co.  v.  New 
S.  E.  104 ;  Chapman  v.  Roggenkamp,  State  Shirt  &c  Mfg.  Co.,  42  Okla.  554, 
182  IlL  App.  117;  Lidgerwood  Mfg.  141  Pac.  1111 ;  Kitchen  v.  Oregon  Nur- 
Co.  v.  Robinson  &c.  Cont.  Co.,  1&  sery  Co.,  65  Ore.  20,  130  Pac  408, 
III.  App.  431;  Madsen  v.  Cordell,  188  1133,  132  Pac.  956;  Bouchet  v.  Ore- 
Ill.  App.  564 ;  Sloan  v.  F.  W.  Wool-  gon  Motor  Car  Co.,  78  Ore.  230,  152 
worth  Co.,  193  111.  App.  620;  New  Pac  888;  Jones  &c  Steel  Co.  v. 
Idea  Arc  Light  Co.  v.  G.  C.  Renne-  Wood,  249  Pa.  423,  94  AtL  1067;  A. 
ker  Co.,  195  111.  App.  290;  Dravo  S.  Cameron  Steam  Pump  Works  v. 
Doyle  Co.  v.  Sulzberger  &c  Co.,  197  Lubbock  Light  &c  Co.  (Tex.  Civ. 
111.  App.  547;  Winnemucca  Water  &c  App.),  167  S.  W.  256;  Missouri  &c 
Co.  V.  Model  Gas  Engine  Works,  179  R.  Co.  v.  Interstate  Chemical  Co. 
Ind.  542,  101  N.  E.  1007;  Hart-Kraft  (Tex.  Civ.  App.),  169  S.  W.  1120; 
Motor  Co.  V.  Indianapolis  Motor  Car  Buffalo  Pitts  Co.  v.  Alderdice  (Tex. 
Co.,  183  Ind.  311,  109  N.  E.  39;  Ed-  Civ.  App.),  177  S.  W.  1044;  Kelly 
wards  Mfg.  Co.  v.  Stoops,  54  Ind.  v.  Lum,  75  Wash.  135,  134  Pac  819, 
App.  361,  102  N.  E.  980;  Penn  Amer-  49  L.  R.  A.  (N.  S.)  1151n;  Flcssher 
ican  Plate  Glass  Co.  v.  De  La  Vergne  v.  Qirstens  Packing  Co.,  93  Wash. 
Mach.  Co.,  58  Ind.  App.  ZZZ,  106  N.^  48,  160  Pac  14;  Kelsey  v.  J.  W.  Ring- 

E.  722 ;  Merchants'  Nat.  Bank  v.  Nees,  rose  Net  Co.,  152  Wis.  499,  140  N.  W. 
62  Ind.  App.  290,   110  N.  E.  1Z\  S.  66.    But  there  is  no  implied  warranty 

F.  Bowser  &  Co.  v.  Bathurst,  91  Kans.  that  an  article  sold  will  answer  a 
611,  138  Pac  585;  Parks  v.  G.  C.  Yost  particular  purpose  not  contemplated 
Pie  Co.,  93  Kans.  334,  144  Pac  202,  by  the  seller:  Buffalo  Collieries  Co. 
L.  R.  A.  1915C,  179;  International  v.  Indian  Run  Coal  Co.,  73  W.  Va. 
Harvester  Co.  v.  Bean,  159  Ky.  842,  665,  81  S.  E.  1055;  Middletown  Mach. 
169  S.  W.  549;  International  Har-  Co.  v.  Chaffin,  108  Ark.  254,  157  S. 
vester  Co.  v.  Porter,  160  Ky.  509,  169  W.  398 ;  Western  Cabinet  &c  Mfg. 
S.  W.  993;  Philbrick  v.  Kendall,  111  Co.  v.  Davis,  121  Ark.  370,  181  S.  W. 
Maine  198,  88  Atl.  540;  Steering  273;  Central  Commercial  Co.  v.  Le- 
Wheel  Co.  v.  Fee  Electric  Car  Co.,  hon  Co.,  173  111.  App.  27;  American 
174  Mich.  512,  140  N.  W.  1016;  Pent-  Player  Piano  Co.  v.  American  Pneu- 
land  V.  Jacobson,  189  Mich.  339,  155  matic  Action  Co.,  172  Iowa  139,  154 
N.  W.  468;  Berger  Mfg.  Co.  v.  N.  W.  389;  Glover  Mach.  Works  v. 
Crites,  178  Mo.  App.  218,  165  S.  W.  Cooke-Jellico  Coal  Co.,  173  Ky.  675, 
1163;  Harvey  v.  Buick  Motor  Co.  191  S.  W.  516;  Sure  Seal  Co.  v.  Loc- 
(Mo.  App.),  177  S.  W.  774;  Mason  ber,  171  App.  Div.  225,  157  N.  Y,  S. 
V.  Crabtree  (Mo.  App.),  186  S.  W.  327;  American  Mfg.  Co.  v.  Brady,  51 
553;  Monroe  v.  Arthaud  (Mo.  App.),  Pa.  Super.  Ct.  619;  Schager  v.  Din- 
186  S.  W.  554;  Emerson-Branting-  neen,  36  S.  Dak.  107,  153  N.  W.  935; 
ham  Implement  Co.  v.  England  (Mo.  F.  A.  Piper  Co.  v.  Oppenheimer  (Tex. 
App.),  186  S.  W.  1181;  Antrim  Lum-  Civ.  App.),  158  S.  W.  177-,  Mianus 
ber  Co.  v.  Daly  (Mo.  App.),  190  S.  Motor  Works  v.  Vollans,  83  Wash. 
W.  971 ;  Toledo  Computing  Scale  Co.  680,  145  Pac  997. 

V.  Fredericksen,  95  Nebr.  689,  146  N.  »»  The  sale  is  by  sample  where  the 
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§  5009.     When  implied  warranty  is  negatived  by  express 
warranty." 

designation  of  quality  is  by  Reference  goods  are  in  esse  and  that  they  are 
to  sample:  Robert  McLane  Co.  v.  equal  to  the  sample:  Lowenberg  Co. 
Swememann  (Tex.  Civ.  App.)f  189  v.  Block,  140  N.  Y.  S.  375;  American 
S.  W.  282.  There  was  an  implied  Mfg.  Co.  v.  Brady,  51  Pa.  Super.  Ct 
warranty  that  the  brick  to  be  fur-  619.  It  is  held  that  an  order  for  bar- 
nished  would  be  as  good  as  the  sam-  tender  coats  to  be  manufactured  by 
pie,  where  a  sale  of  brick  was  made  plaintiff  according  to  a  sample  fur- 
by  a  manufacturer  by  sample  without  nished  by  defendant  according  to 
condition :  Jorgensen  v.  Gessell  specified  sizes,  was  not  a  sale  by  sam- 
Pressed  Brick  Co.,  45  Utah  31,  141  pie:  Lowenberg  Co.  v.  Block,  140  N. 
Pac.  460,  Ann.  Cas.  1917C,  309n;  Gas-  Y.  S.  375.  A  contract  of  sale  of  jar 
coigne  v.  Cary  Brick  Co.,  217  Mass.  caps  which  binds  the  seller  to  ship 
302,  104  N.  E.  734,  Ann.  Cas.  1917C,  caps  fitting  any  Mason  jar  held  not  a 
336n;  Regina  Co.  v.  Gately  Furni-  sale  by  sample:  Pickrell  &c.  Co.  v. 
ture  Co.,  171  App.  Div.  817,  157  N.  Wilson  Wholesale  Co.,  169  N.  Car. 
Y.  S.  746;  Pickrell  &  Craig  Co.  v.  381,  86  S.  E.  187,  Ann.  Cas.  1917C, 
Wilson  Wholesale  Co.,   169  N.  Car.  344n. 

381,  86  S.  E.  187,  Ann.  Cas.  1917C,  **  Where  an  express  warranty  ex- 

344n ;  Greenwood  Cotton  Mill  v.  Tol-  ists,  the  doctrine  of  implied  warranty 

bert,  105  S.  Car.  273,  89  S.  E.  653,  does  not  apply:  Glover  Mach.  Works 

Ann.   Cas.    1917C,   338n;   Mueller   v.  v.   Cooke-Jellico   Coal   Co.,    173   Ky. 

Simon   (Tex.  Civ.  App.),  183  S.  W.  675,  191  S.  W.  516;  Slinger  v.  Totten, 

63 ;  Robert  McLane  Co.  v.  Swerne-  38  S.  Dak.  249,  160  N.  W.  1008.    See 

mann    (Tex.  Civ.  App.),   189  S.  W.  also    Armour    Fertilizing   Works    v. 

282;  Ferine  Machinery  Co.  v.  Buck,  Aiken   (N.  Car.),  95  S.  E.  657,  and 

90  Wash.  344,  156  Pac.  20,  Ann.  Cas.  ante  §  129,  for  other  cases  as  to  the 

1917C,-  341n.    Where  goods  are  sold  general   rule   and   its   exc^x>tions   or 

by  sample,  it  is  contemplated  that  the  limitations. 
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CHAPTER   CLVI 

f 

EFFECTS  OF  THE   CONTRACT TRANSFER  OF   PROPERTY  AS 

BETWEEN  SELLER  AND  BUYER 

§  5015.  Transfer  of  title — Unascertained  goods — ^Part  of 
imiform  bulk.^ — To  appropriate  goods  so  as  to  pass  title  to 
goods  not  specified,  it  is  essential  that  the  goods  be  identified  and 
applied  irrevocably  to  the  contract ;  but  no  particular  words  or 
acts  are  required,  and  the  intent  of  the  parties  controls.* 

§  5016.    Transfer  of  title — Specific  goods — Intention.' 

§  5018.  Title  does  not  pass  where  seller  is  bound  to  do 
something  to  put  in  «deliverable  state.* — It  seems  to  be  the 
rule  that  no  title  passes  until  the  chattel  is  accepted,  where  the 

^  The  contract  is  executory,  where  brook  v.  Beard,  75  Wash.  646,  135 
the  goods  sold  are  not  specified  at  the  Pac.  626.  Unless  a  contrary  intention 
time  the  contract  is  made,  and  title  appears  in  case  of  a  ssde  of  spe- 
passes  at  the  time  specific  goods  are  cific  designated  goods,  title  passes  at 
appropriated  to  it :  E.  L.  Welch  Co.  v.  the  time  the  contract  is  made :  E.  L 
Lahart  Elevator  Co.,  122  Minn.  432,  Welch  Co.  v.  Lahart  Elevator  Co^ 
142  N.  W.  828.  There  being  no  trans-  122  Minn.  432,  142  N.  W.  828.  If  the 
fer  of  title,  where  a  milling  company  goods  are  in  a  deliverable  state,  irre- 
contracted  to  sell  meal,  and  the  mill  spective  of  payment,  title  passes  when 
and  contents  were  burned  before. the  the  contract  is  made:  Bondy  v.  Har- 
meal  was  designated,  or  set  aside,  the  dina,  216  Mass.  44,  102  N.  E.  935; 
milling  company  was  liable  in  dam-  Stewart  v.  Henningsen  Produce  Co., 
ages  for  failure  to  deliver  the  meal :  88  Kans.  521,  129  Pac  181,  50  L.  R.  A. 
Chandler  Grain  &c  Co.  v.  Shea,  213  (N.  S.)  llln.  Ann.  Cas.  1914B,  701n. 
Mass.  398,  100  N.  E.  663 ;  Howell  v.  But  it  is  held  that  one  who  has  con- 
Home  Nat.  Bank,  195  Ala.  7Z,  70  So.  tracted  to  furnish  materials  to  be 
686;  Churchill  Grain  &c.  Co.  v.  New-  used  in  the  performance  of  a  build- 
ton,  ^  Conn.  130,  89  Atl.  1121 ;  Wat-  ing  improvement  does  not  part  with 
son  v.  Cameron,  111  Maine  343,  89  title  until  they  are  actually  incor- 
AtL  143 ;  Boyer  v.  Ledigh  &c.  Lumber  porated  into  or  attached  to  the  build- 
Co.,  187  Mo.  App.  523,  174  S.  W.  113.  ing  in  the  absence  of  a  special  agree- 

2  E.  L.  Welch  Co.  v.  Lahart  Ele-  mer  * :  Lord  v.  Woollcy,  82  Misc.  656, 

vator  Co.,  122  Minn.  432,  142  N.  W.  144  N.  Y.  S.  385.   See  as  to  effect  of 

828.         ^  agreement  as  to  risk,  L.  R.  A.  1918B, 

5  The  intention  of  the  parties  is  de-  821,  822n. 

terminative  of  the  question  of  whether  *  If  anything  remains  to  be  done 

or  not  title  passes  at  the  time  the  on  the  part  of  the  seller  such  as  meas- 

contract  of  sale  is  executed:  Lund-  uring,  etc.,  before  delivery,  the  title 

berg  v.  Kitsap  County  Bank,  79  Wash,  does   not  vest  before  that  is  done: 

75,  139  Pac  769;  G.  I.  Frazier  Co.  v.  Rolfe  v.  Huntsville  Lumber  Co.,  8  Ala. 

Owensboro   Stave   &c.   Co.,   162   Ky.  App.  487,  62  So.  537.    See  also  Hart- 

301,  172  S.  W.  652 ;  Presley  Fruit  Co.  Parr  Co.  v.  Finley.  31  N.  Dak.  130. 153 

v.  St.  Louis  &c.  R.  Co.,  130  Minn.  121,  N.  W.  137,  Ann.  Cas.  1917F,  706  Tide 

153  N.  W.  115;  Barnard  v.  Tidrick,  did  not  pass  as  to  lumber  not  loaded 

35  S.  Dak.  403,  152  N.  W.  690 ;  Hey-  where  defendants  contracted  to  por- 
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seller  is  to  do  something,  to  the  chattels  before  the  buyer  must 
accept.*^ 

§  5020.     Passing  of  title  where  goods  are  delivered  on  ap- 
proval, or  the  like.° 

§  5022.     Seller  may  reserve  right  of  disposal — ^Title  does 
not  pass  until  condition  has  been  performed — Statutes.^ — A 

chase  lumber  from  plaintiff,  who  was  Henningsen  Produce  Co.,  88  Kans. 
to  sort,  grade,  and  load  it  on  cars:  521,  129  Pac  181,  50  L.  R.  A.  11  In, 
Russell  V.  Clark,  112  Maine  160,  91  Ann.  Cas.  1914B,  701n.  A  written 
AtL  602.  "Where  a  contract  for  the  contract,  by  which  seller  agreed  to  sell 
sale  of  boxes  provided  for  delivery  to  the  buyer  his  entire  crop  of  apples 
f.  o.  b.  scow,  but  made  no  provision  then  growing,  held  not  a  contract  of 
in  regard  to  inspection,  and  the  seller  sale,  but  an  agreement  to  sell,  under 
made  delivery  on  the  scow,  title  which  title  to  the  apples  remained  in 
passed  upon  such  delivery,  though  the  the  seller  until  tliey  were  picked  and 
seller  had  not  examined  the  goods :  delivered  by  him :  Hartley  v.  Lapidus 
Skinner  v.  Griffiths,  80  Wash.  291,  &c.  Co.,  216  Fed;  92,  132  C.  C.  A.  336. 
141  Pac.  693.  Title  did  not  pass  by  ^  State  Nat.  Bank  v.  Roseberry 
the  mere  execution  of  the  contract,  46  Okla.  708,  148  Pac.  1024;  Price  v. 
nor  until  the  conditions  had  been  J.  B.  Fairclotli  &  Co.  (Tex.  Civ. 
complied  with,  where  a  contract  for  App.),  181  S.  W.  707. 
the  sale  of  sewer  pipe  required  that  '^  The  title  passing  to  the  buyer  is 
the  quantity  of  pipe  should  be  ascer-  divested  by  tlie  exercise  of  his  option 
tained,  the  quality  graded,  and  the  within  a  reasonable  time,  where  goods 
price  computed :  Robinson  Bros.  &  are  sold  and  delivered,  but  the  buyer 
Co.  v.  Patterson,  210  Fed.  839,  127  reserves  the  right  to  reject  or  return: 
C.  C.  A.  389 ;  Snare  &c.  Co.  v.  United  J.  T.  McTeer  Clothing  Co.  v.  T.  L. 
States,  50  Ct  CI.  370 ;  In  re  Sjrracuse  Farrow  Mercantile  Co.,  9  Ala.  App. 
Gardens  Co.,  231  Fed.  284;  Oklahoma  104,  62  So.  378.  But  if  the  time  is 
City  Mill  &c.  Co.  v.  Pampa  Grain  Co.,  made  definite  for  the  purchaser  to 
237  Fed.  715;  Stewart  v.  Henningsen  make  his  decision,  he  must  reject  be- 
Produce  Co.,  88  Kans.  521,  129  Pac.  fore  the  specified  time  or  title  will 
181,  50  L.  R.  A.  (N.  S.)  lUn,  Ann.  vest:  Dinsmore  v.  Rice,  128  Md.  209, 
Cas.  1914B,  701n ;  G.  I.  Frazier  Co.  v.  97  Atl.  537.  See  also  F.  O.  Evans 
Owensboro  Stave  &c.  Co.,  162  Ky.  Piano  Co.  v.  Tully  (Miss.),  76  So. 
301,  172  S.  W.  652;  Early  v.  Meadow,  833,  L.  R.  A.  1918B,  870n.  The  title 
168  Ky.  800,  183  S.  W.  229;  Harmon  does  not  pass  to  the  buyer,  under 
v.  Flood,  115  Maine  116,  97  Atl.  834;  Uniform  Sales  Act,  §  19a,  on  the  sale 
Bondy  v.  Hardina,  216  Mass.  44,  102  of  a  machine  on  approval  for  one 
N.  E.  935;  North  Idaho  Grain  Co.  v.  month  and  rejection  of  same  within 
CalHson,  83  Wash.  212,  145  Pac.  232;  the  month:  George  A.  Ohl  &,  Co.  v. 
R.  H.  Thomas  Co,  v.  Lewis  (W.  Va.),  Barnet  Leather  Co.,  87  N.  J.  L.  300, 
90  S.  E.  816.  But  see  to  effect  that  93  Atl.  715;  Isaacs  v.  MacDonald,  214 
the  transaction  is  an  appropriation  by  Mass.  487,  102  N.  E.  81. 
the  seller  and  an  acceptance  by  the  ^  By  "conditional  sale"  is  commonly 
purchaser  and  that  the  title  vests  in  meant  transactions  whereby  posscs- 
the  latter,  where  a  purchaser  selects  sion  is  delivered  to  buyer,  but  t!:e 
a  piece  of  cloth,  directs  the  seller  to  property  remains  in  seller  till  pay- 
make  it  into  a  dress  for  her,  and  ment  of  price :  Kingman  Plow  Co.  v. 
agrees  to  return  to  be  fitted  and  the  Joyce,  194  Mo.  App.  367,  184  S.  W. 
seller  cuts  the  cloth  and  trimmings  490;  Bailey  v.  Baker  Ice  Mach.  Co., 
into  a  garment  according  to  her  meas-  239  U.  S.  268,  60  L.  ed.  275, 36  Sup.  Ct. 
ure,  and  advances  its  manufacture  to  50;  Tarr  v.  Stearman,  185  111.  App. 
the  stage  where  it  is  ready  to  be  45;  Arthur  E.  Guth  Piano  Co.  v. 
fitted:  Larkin  v.  Schwitzer,  54  Pa.  Adams,  114  Maine  390,  96  Atl.  722: 
Super.  Ct.  238.     See  also  Stewart  v.  Bay  State  Paper  Co.  v.  Duggan,  214 
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reservation  of  title  in  the  seller  may  be  implied  and  need  not  be 
expressed  in  any  set  form.* 

Mass.  166,  100  N.  E.  1083;  Toledo  Barfield,  12  Ga.  App.  774,  78  S.  E.  729 ; 
Scale  Co.  v.  Gogo,  186  Mich.  442,  152  Oaks  v.  Singer  Sewing  Mach.  Co.,  17 
N.  W.  1046;  American  Clay  Ma-  Ga.  App.  517,  87  S.  E.  719;  G.  A. 
chinery  Co.  v.  Sedalia  Brick  &  Tile  Crancer  Co.  v.  Williams,  191  111.  App. 
Co.,  174  Mo.  App.  485,  160  S.  W.  902;  451;  Arthur  E,  Guth  Piano  Co.  v. 
State  V.  Justice  of  Peace  Court,  51  Adams,  114  Maine  390,  96  AtL  722; 
Mont.  133,  149  Pac.  709;  Central  American  Clay  Machinery  Co.  v.  Se- 
Union  Gas  Co.  v.  Browning,  210  N.  dalia  Brick  &c.  Co.,  174  Mo.  App. 
Y.  10,  103  N.  E.  822 ;  Breakstone  v.  485,  160  S.  W.  902 ;  S.  S.  Bowser  & 
BuflFalo  Foundry  &c.  Co.,  79  Misc.  Co.  v.  Garwitz,  185  Mo.  App.  420,  170 
496,  141  N.  Y.  S.  159;  Ostrander  v.  S.  W,  927;  Musselman  v.  Joplin  (Mo. 
Bricka,  91  Misc.  255,  154  N.  Y.  S.  App.),  180  S.  W,  1058;  G.  A.  Cran- 
786;  Francis  v.  Bohart,  Id  Ore.  1,  cer  Co.  v.  Cooper,  98  Nebr.  153,  152 
143  Pac.  920,  147  Pac  755;  Interna-  N.  W.  304;  Crocker-Wheeler  Co.  v. 
tional  Harvester  Co.  v.  Pott,  32  S.  Genesee  Recreation  Co.,  160  App.  Div. 
Dak.  82,  142  N.  W.  652,  Ann.  Cas.  Zn,  145  N.  Y.  S,  477;  Cutler  Mail 
1916A,  327n ;  Shaw  v.  Webb,  131  Chute  Co.  v.  Crawford,  167  App.  Div. 
Tenn.  173,  174  S.  W.  273,  L.  R.  A.  246,  152  N.  Y.  S.  750;  Montcsano 
1915D,  1141n,  Ann.  Cas.  1916A.  626n;  Lumber  &  Mfg.  Co.  v.  Portland  Iron 
Lundberg  v.  Kitsap  County  Bank,  79  Works,  78  Ore.  53.  152  Pac  244; 
Wash.  75,  139  Pac.  769;  Duarte  v.  Wing  v.  Padgett  (Tex.  Civ.  App.), 
Minnick,  85  Wash.  539,  148  Pac.  600 ;  160  S.  W.  422 ;  Woods  v.  Mclvor.  74 
John  Deere  Plow  Co.  v.  Edgar  Far-  Wa.sh.  359,  133  Pac.  590;  Malrao  v. 
mer  Store  Co.,  154  Wis.  490,  143  N.  Washington  Rendering  &c  Co.,  79 
W.  194.  A  reservation  of  title  in  the  Wash.  534,  140  Pac.  569,  L  R.  A 
seller  until  payment  of  purchase-price  1917C,  440n ;  Eilers  Music  House  v. 
in  contract  of  sale  is  valid  and  en-  Fairbanks,  80  Wash.  379,  141  Pac 
forcible  between  the  parties :  G.  W.  885 ;  Anderson  v.  Langford,  91  Wash. 
Parsons  Co.  v.  United  States  Fidelity  176,  157  Pac.  456 ;  Regina  Co.  v.  Toyn- 
&  Guaranty  Co.,  225  Fed.  252.  Con-  bee,  163  Wis.  551,  158  N.  W.  313.  In 
ditional  sale  contracts  between  manu-  other  states  it  is  not  necessary  that 
facturers  and  retailers  will  be  con-  they  be  filed  or  recorded  to  be  good 
strued  so  as  to  protect  a  consumer  as  against  third  parties:  Meier  &c 
who  buys  from  the  retailer  without  Co.  v.  Sabin,  214  Fed,  231,  130  C  C 
notice  of  the  terms  of  such  contracts :  A.  605 ;  Starr  Piano  Co.  v.  Baker,  8 
Trousdale  v.  Winona  Wagon  Co.,  25  Ala.  App.  449,  62  So.  549;  Fuller  v. 
Idaho  130,  137  Pac.  372.  In  some  of  Webster,  5  Del.  538,  95  AtL  335; 
the  states  a  contract  of  conditional  Praeger  v.  Emerson-Brantingham  Im- 
sale  must  be  recorded  to  be  valid  plement  Co.,  122  Md.  303,  89  AtL  501, 
against  subsequent  lienors:  In  re  Ann.  Cas.  1916A,  1255n;  Burkhalter 
Rose,  206  Fed.  991;  In  re  Raney,  202  v.  Mitchell,  106  Miss.  92,  64  So.  967; 
Fed.  1063;  Corbett  v.  Riddle,  209  Fed.  Musselman  v.  Joplin  (Mo.  App.),  180 
811,  126  C  C.  A.  535 ;  Arthur  v.  G.  W.  S.  W.  1058 ;  Oconto  Land  Co.  v.  Wall- 
Parsons  Co.,  224  Fed.  47,  139  C.  C.  A.  schlaeger,  !5S  Wis.  418,  144  N.  W. 
511 ;   In   re   Bondurant   Hardw.   Co.,  979. 

231  Fed.  247 ;  McNatt  v.  Clarke  Bros.,  »  Lundberg  v.  Kitsap  County  Bank, 

143  Ga.  159,  84  S.  E.  447;  Tremere  v,  79  Wash.  75,  139  Pac  769. 
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EFFECTS   OF  THE   CONTRACT ^TRANSFER  OF   TITLE 


§  5030.  Attempted  sale  by  one  not  the  owner. — In  one  of 
the  cases  it  was  declared  that  though  the  seller  did  not  own  the 
truck  at  the  time  of  the  sale,  an  executory  contract  for  the  sale 
of  an  automobile  truck  was  none  the  less  valid  and  binding  on  the 
buyer/  It  is  not  essential  to  the  validity  of  a  sale  that  the  seller 
have  ownership  or  possession  of  cotton  at  the  time  of  his  contract 
to  sell.*  But  a  buyer  of  chattels  acquires  only  such  title  as  his 
seller  has  and  is  authorized  to  transfer,  as  a  general  rule.* 

§§  5032,  5033.  Conditional  sales— Factprs  and  recording 
acts — Sales  in  bulk. — Statutes  exist  in  many  states  requiring 
the  recording  of  conditional  sale  contracts  under  certain  circum- 
stances in  order  to  prevent  bona  fide  purchasers  or  other  specified 
classes  of  persons  from  getting  a  good  title,*  and  such  a  sale  con- 
tract is  governed  in  this  regard  by  the  law  of  the  state  in  which 
the  property  is  delivered  and  to  be  resold.*^ 


1  Meyer  v.  Shapton,  178  Mich.  417, 
144  N.  W.  887. 

«  Baker  v.  Lehman,  186  Ala.  493,  65 
So.  321. 

•Rocky  Mountain  Fuel  Co.  v. 
George  N.  Sparling  Coal  Co.,  26  Colo. 
App.  260,  143  Pac  815. 


*  See  authorities  cited  in  last  note 
to  §  5022,  ante.  And  as  to  bulk  sales 
acts  see  notes  in  L.  R.  A.  1915E,  917; 
1917D,  619.  1067 ;  1917E,  549. 

5  Columbus  Merchandise  Co.  v. 
Kline,  248  Fed.  296. 
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CHAPTER   CLVIII 

PERFORMANCE  OF  THE  CONTRACTS  OF  SALE CONTRACTUAL 

OBLIGATIONS 

§  5040.     Duty  of  seller  to  deliver  and  buyer  to  accept  and 
pay.* — The  seller  can  not  impose  other  conditions  precedent 

1  There  may  be  a  sale  and  title  sion  or  remove  the  mare  from  the 
passed  where  there  is  no  delivery,  and  seller's  premises,  but  is  sufficient  that 
there  may  be  a  sale  in  which  delivery  both  parties  agree  that  the  buyer  sliall 
is  necessary  to  pass  title ;  but  whether  take  her  and  recognize  his  ownership 
title  passes  by  sale  or  by  delivery  is  to  constitute  the  delivery  necessary 
to  be  determined  by  the  facts  sur-  to  a  completed  sale:  Elgin  v.  Barker, 
rounding  the  transaction:  Kentucky  106  Ark.  482,  153  S.  W.  598;  Harris 
Motor  Car  Co.  v.  Darenkamp,  1^  v.  Egger,  226  Fed.  389,  141  CCA. 
Ky.  219,  172  S.  W.  524.  Unless  it  is  219;  Loval  v.  Wolf,  179  Ala.  505,  60 
stipulated  to  the  contrary,  title  does  So.  298;  Poindexter  v.  Wilkes,  112 
not  vest  in  a  buyer  until  delivery  and  Ark.  608,  165  S.  W.  959 ;  Payne  v. 
acceptance:  Hart- Parr  Co.  v.  Finley,  Brownlee,  196  111.  App.  108;  Talcott 
31  N.  Dak.  130,  153  N.  W.  137,  L.  R.  v.  Slater  Bros.  Cloak  &c.  Co.,  171 
A.  1915E,  851.  Title  passes  on  de-  App.  Div.  395,  157  N.  Y.  S.  499.  Where 
livery,  under  the  seller's  agreement  a  contract  of  sale  fixed  no  date  of 
that  he  will  make  the  article  right  if  delivery,  delivery  within  a  reasonable 
it  is  not  as  represented:  State  Nat.  time  is  sufficient:  Weinberg  v.  Gash, 
Bank  v.  Roseberry,  46  Okla.  708,  148  94  Misc.  303,  158  N.  Y.  S.  179;  Ricgal 
Pac  1034.  Title  does  not  pass  until  Sack  Co.  v.  Tidewater  Portland  Ce- 
delivery,  where  there  is  a  special  con-  ment  Co.,  95  Misc.  202,  158  N.  Y.  S. 
tract  that  goods  are  to  be  delivered  954;  S.  A.  Stone  &  Co.  v.  Davis  (Tex. 
to  a  particular  place:  Robert  McLane  Civ.  App.),  175  S.  W.  T12\  Thomp- 
Co.  V.  Swernemann  (Tex.  Civ.  App.),  son-Starrctt  Co.  v.  Plunkett,  89  Vt, 
189  S.  W.  282;  Robbins  v.  Brazil  177,  94  AtK  845;  MacLeod  v.  Abcr- 
Syndicate  R.  &  B.  Co.  (Ind.  App.),  deen  Brewing  Co.,  82  Wash.  74,  143 
114  N.  E.  707.  The  seller  must  in-  Pac.  440;  State  v.  Hanna,  87  Wash, 
form  the  buyer  on  what  day  he  pro-  29,  151  Pac.  83,  1087,  Where  de- 
poses to  make  delivery,  where  a  seller  livery  was  to  be  made  on  or  about  a 
has  the  option  to  deliver  the  goods  given  date,  though  time  was  made  of 
sold  on  any  one  of  a  number  of  days,  the  essence,  it  is  sufficient  if  the  prop- 
it  being  the  duty  of  the  buyer  to  fur-  erty  sold  was  delivered  within  a  rea- 
nish  cars  or  vessel :  Culp  v.  Sandoval  sonable  time  of  the  day  fixed :  Pas- 
22  N.  Mex.  71,  159  Pac.  956,  L.  R.  A.  sow  v.  Harris,  29  CaL  App.  559,  156 
1917A,  1157.  The  ownership  of  sand  Pac.  997;  Velleman  v.  Sidney  Blu- 
did  not  pass  until  its  delivery  where  menthal  &  Co.,  172  App.  Div.  331, 
sold  defendant  f.  o.  b.  its  station:  158  N.  Y.  S.  393;  Levy  v.  John  C 
Central  of  Georgia  R.  Co.  v.  South-  Dettra  &  Co.,  91  Misc.  41,  154  N.  Y. 
em  Ferro  Concrete  Co.,  193  Ala.  108,  S.  176.  A  sale  of  personal  property 
68  So.  981,  Ann.  Cas.  1916E,  376n.  for  a  valuable  consideration  may  be 
Delivery  is  complete  where  the  goods  complete  between  the  parties  without 
are  put  completely  and  unconditionally  an  actual  delivery,  in  the  absence  of  a 
at  the  buyer's  disposal:  Schneider  v.  claim  of  fraudulent  intent:  Gilbert 
C  H.  Little  Co.,  184  Mich.  315,  151  v.  First  Nat.  Bank,  53  Ind.  App.  611. 
N.  W.  587.  It  is  not  necessary  that  101  N.  E.  395.  The  buyer  was  enti- 
the  buyer  shall  take  manual  posses-  tied  to  recover  his  damages,  where 
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[§    5041 


to  delivery,  where  a  contract  of  sale  specifies  the  manner  of  de- 
livery.* 

§  5041.  Delivery  and  payment  concurrent  conditions/- — A 
shipper  retains  title  until  payment  of  the  draft  where  goods 
are  consigned  to  the  shipper's  order  with  draft  attached  to 


the  buyer  prepared  to  receive  lumber 
on  the  day  which  the  sellers  notified 
him  was  "about"  the  day  on  which  it 
would  arrive,  and  the  sellers'  conduct 
showed  that  they  considered  this  no- 
tice as  the  one  provided  for  by  the 
contract,  and  the  buyer  was  damaged 
by  failure  of  the  lumber  to  arrive  un- 
til twelve  days  later:  Holmes  v. 
Stearns  Lumber  &c.  Co.,  66  Fla.  259, 
63  So.  449.  Where  goods  are  sold 
and  the  seller  agrees  to  ship  them, 
delivery  to  the  carrier  is  delivery  to 
the  buyer :  Capitol  Food  Co.  v.  Mode, 
112  Ark.  165,  165  S.  W.  637;  Alabama 
Great  Southern  R.  Co.  y.  H.  Altman 
&  Co.,  191  Ala.  429,  67  So.  589; 
Trousdale  v.  Arkadelphia  Milling  Co., 
106  Ark.  477,  153  S.  W.  618;  Isbel- 
Brown  Co.  v.  Stevens  Grocer  Co., 
118  Ark.  17,  175  S.  W.  1158;  Plant- 
ers* Fertilizer  &  Chemical  Co.  v.  Co- 
lumbia Cotton  Oil  Co.,  126  Ark,  19, 
189  S.  W.  166;  Home  Pattern  Co.  v. 
W.  W.  Mertz  Co.,  86  Conn.  494,  86 
Atl.  19;  Home  Pattern  Co.  v.  W.  W. 
Mertz  Co.,  88  Conn.  22,  90  Atl.  33; 
Virginia  Kid  Co.  v.  New  Castle 
Leather  Co.,  4  Del.  511,  89  Atl.  367; 
Foster  Drug  Co.  v.  Zeller  &  Sons 
Co.,  191  111.  App.  508;  Common- 
wealth v.  McGarvey,  158  Ky.  570,  165 
S.  W.  973;  G.  I.  Frazier  Co.  v. 
Owensboro  Stave  &c.  Co.,  162  Ky. 
301,  172  S.  W.  652 ;  Bay  State  Paper 
Co.  V.  Duggan,  214  Mass.  166,  100  N. 
E,  1083;  Elliott  Supply  Co.  v.  Green, 
35  N.  Dak.  641,  160  N.  W.  1002; 
State  V.  Bayer,  93  Ohio  72,  112  N.  E. 
197;  Pabst  Brewing  Co.  v.  Smith 
(Okla.),  135  Pac.  381;  Buckeye  Cot- 
ton Oil  Co.  V.  Matheson,  104  S.  Car. 
430,  89  S.  E.  478;  Robert  McLane 
Co.  V.  Swernemann  (Tex.  Civ.  App.), 
189  S.  W.  282;  McCollum  v.  Minne- 
apolis &c.  R.  Co.,  152  Wis.  435.  139 
N.  W.  1129.  See  George  Gifford  Co. 
V.  Willman,  187  Mo.  App.  29,  173  S. 
W.  53.  But  delivery  to  a  carrier  does 
not  vest  title  in  the  buyer  where  the 
seller    has    not    complied    with    his 


agreement  as  to  time  of  delivery: 
Arkansas  Grocer  Co.  v.  Deusch  (Mo. 
App.),  186  S.  W.  579;  Craven  v. 
Stone  Store  &c.  Co.,  191  111.  App.  566. 

2  Petersburg  Fire  Brick  &c.  Co.  v. 
American  Clay  Machinery  Co.,  89 
Ohio  365,  106  N.  E.  33,  L.  R.  A. 
1915B,  536n. 

*  The  title  does  not  pass  until  pay- 
ment where  neither  party  intended 
that  it  should  pass  until  inspection 
and  acceptance  and  payment  of  the 
price:  Halff  Co.  v.  Jones  (Tex.  Civ. 
App.),  169  S.  W.  906;  Canadian 
Northern  R.  Co.  v.  Northern  Miss- 
issippi R.  Co.,  209  Fed.  758,  126  C.  C. 
A.  482;  Bowen  v.  De  Loach,  13  (ja. 
App.  458,  79  S.  E.  371 ;  Wilson  v.  In- 
ternational R.  Co.,  160  N.  Y.  S.  367 ; 
Green  River  Land  Co.  v.  Bostic,  168 
N.  Car.  99,  83  S.  E.  747 ;  Orange  Iron 
Works  v.  Stafford  (Tex.  Civ.  App.), 
178  S.  W.  683.  The  buyer  becomes 
the  owner  thereof,  as  though  the  price 
had  been  paid  before  delivery  where 
the  seller  sells  and  delivers  a  trunk 
without  reserving  title:  Toole  v.  Da- 
vis, 13  Ga.  App.  122,  78  S.  E.  865; 
Elgin  V.  Barker,  106  Ark.  482,  153  S. 
W.  598;  Murray  Co.  v.  Satterfield, 
125  Ark.  85,  187  S.  W.  927 ;  Hibbard 
V.  Estridge,  156  Ky.  122,  160  S.  W. 
746;  E.  L.  Welch  Co.  v.  Lahart  Ele- 
vator Co.,  122  Minn.  432,  142  N.  W. 
828;  Brinn  v.  Independent  Steamboat 
Line,  168  N.  Car.  390,  84  S.  E.  530. 
It  is  held  that  title  passed  Where  the 
seller  of  goods  accepted  the  buyer's 
check  in  payment  of  the  price :  Cox 
Hat  Co.  V.  Adams,  14  Ala.  App.  426. 
70  So.  203.  The  title  does  not  pass  if 
the  purchase-money  is  not  paid  in  ac- 
cordance with  the  terms  of  the  con- 
tract, and  in  such  case  the  seller  may 
reclaim  his  property,  provided  he  has 
not  waived  cash  payment  after  the 
buyer  has  taken  possession  or  been 
guilty  of  laches  or  conduct  whir'i 
amounts  to  an  estoppel,  where  a  sale 
of  personal  property  is  for  cash : 
Skinner  &c  Stationery  Co.  v.  Lam- 
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the  bill  of  lading.*  The  title  did  not  pass  at  the  time  of  the  sale, 
but  at  the  time  delivery  was  made  where  a  contract  for  sale  of 
one  thousand  barrels  of  vinegar  provided  for  delivery  f.  o.  b. 
cars  at  Memphis,  Tenn.,  payment  to  be  made  thirty  da)rs  after 
the  receipt  of  each  carload  by  the  buyer.*^ 

§  S042.     Place  of  delivery/ — The  place  of  delivery  is  ordi- 

mert   Furniture   Co.,   182   Mo.   App.  ney  v.    Studebaker   Corp.,   196    Ala. 

549,  166  S.  W.  1079 ;  Ocean  S.  S.  Co.  422,  72  So.  54. 

V.  Southern  States  Naval  Stores  Co.,  ^  Burgie  v.  Hicks,  203  Fed.  340. 

145  Ga.  798,  89  S.  E.  838;   Boyd  v.  «  [Main  section  cited  in  Robbins  v. 

Bank  of  Mercer  County,  174  Mo.  App.  Brazil  Syndicate  R.  &  B.  Co.   (Ind. 

431,  160  S.  W.  587;  C.  M.  Keys  Com-  App.),  114  N.  E.  707,  709.] 

mission  Co.  v.  Beatty,  42  Okla.  721,  Unless  the  contract  provides  other- 

142  Pac.  1102;  Allen  Lumber  Co.  v.  wise,   the   place   of    delivery   is    the 

Higuera,  86  Vt.  453,  85  Atl.  979.  But  place   where   the  goods  are   located 

the  seller  may  be  estopped  by  laches  when  sold:  Lodwick  Lumber  Co.  v. 

or  by  conduct  showing  that  he  con-  E.  A.  Butt  Lumber  Co.,  35  Okla.  797, 

sidered  the  title  as  passed:  Lehmann  131  Pac.  917;  Gwin  v.  Hopkinsville 

V.  People's  Furniture  Co.,  42  Okla.  Milling   Co.,    190   Ala.   346,   67    So. 

761,   142   Pac  986,  L.  R  A.   1915D,  382.    Where  the  contract  contains  no 

355n;    In   re   O'Callaghan,  225   Fed.  provision  as  to  where  delivery  is  to 

133.  be  made,  the  place  of  delivery  is  pr€- 

*Sessoms  Grocery  Co.  v.  Interna-  sumptively  the  place  of  business  of 

tional  Sugar  Feed  Co.,  188  Ala.  232,  seller,  or  place  of  sale :  Woldert  Gro- 

66    So.    479;     Isbel-Brown    Co.    v.  eery  Co.  v.  Pillman,  191  Mo.  App.  15, 

Stevens  Grocer  Co.,  118  Ark.  17,  175  176  S.  W.  457;  SchiflF  v.  Winton  Mo- 

S.  W.  1158;  Delgado  Mills  v.  Georgia  tor  Car  Co.,  90  Misc.  590,  153  N.  Y, 

&c.  Banking  Co.,  144  Ga.  175,  86  S.  S.  961.    The  manufacturer's  place  of 

E.  550;  Moore  v.  State,  12  Ga.  App.  business  is  the  place  of  delivery  of 

576,  77  S.  E.  1132;  Georgia  &c.  R.  goods  manufactured  to  order,  in  ab- 

Co.  V.  Blish  Milling  Co.,  15  Ga.  App.  sence    of    agreement    to    contrary: 

142,  82  S.  E.  784;  Cartersville  Gro-  Dressier-Beard  Mfg.  Co.  v.  Winter 

eery  Co.  v.  Rowland,  17  Ga.  App.  42,  Garden  Co.,  158  N.  Y.  S.  875.    The 

86  S.  E.  402 ;  B.  F.  Swartz  &  Co.  v.  place  of  delivery  was  Milwaukee,  and 

Woldert  Grocery  Co.,   151   Ky.  743,  the  buyer  was  liable  for  the  price, 

152  S.  W.  934;  People's  Nat  Bank  of  though  the  cabbage  was  injured  by 
Boston  V.  Mulholland,  224  Mass.  448,  frost  in  transit,  under  a  contract  for 
113  N.  E.  365;  Presley  Fruit  Co.  v.  sale  of  two  carloads  of  cabbage  in 
St.  Louis  &c.  R.  Co.,  130  Minn.  121,  Milwaukee  to  a  commission  house  in 

153  N.  W.  115;  Roaring  Fork  Potato  Kansas  City:  Gehl  v.  Peycke  Bros. 
Growers'  v.  C.  C.  Clemons  produce  Commission  Co.,  158  Wis.  494,  149 
Co.,  193  Mo.  App.  653,  187  S.  W.  617 ;  N.  W.  275.  No  formal  ceremony  is 
A.  E.  Myers  &  Co.  v.  Norfolk  necessary  to  a  delivery  of  property 
Southern  R.  Co.,  171  N.  Car.  190,  88  sold;  any  act  which  has  the  eflFect  of 
S.  E.  149;  St.  Louis  Carbonating  &  transferring  dominion,  coupled  with 
Mfg.  Co.  V.  Lookeba  State  Bank,  35  intent  to  change  ownership,  is  a  "de- 
Okla.  434,  130  Pac.  280 ;  Sanders  v.  livery" :  Rairden  v.  Hedridc,  46  Mont 
D.  Landreth  Seed  Co.,  100  S.  Car.  510,  129  Pac  498 ;  First  Nat  Bank  v. 
389,  84  S.  E.  880.  The  title  to  the  Cook,  171  Iowa  41,  153  N.  W.  169; 
third  car  did  not  pass  where  the  Kentucky  Motor  Car  Co.  v.  Daren- 
seller  of  three  automobiles  shipped  kamp,  162  Ky.  219,  172  S.  W.  524; 
them,  omitting  price  of  one  car  from  Flynn  v.  Badger,  173  App.  Div.  71, 
draft  attached  to  bill  of  lading:  Fin-  158  N.  Y.  S.  859. 
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narily  the  place  of  inspection  in  a  contract  for  the  sale  and  deliv- 
ery of  lumber  f .  o.  b.  cars/ 

§  S043.     Time  of  delivery.* — It  was  held  in  a  recent  case, 

time  being  ordinarily  of  essence  in  contracts  of  merchants,  a  con- 
tract for  sale  of  flour  to  be  shipped  by  steamer  sailing  during 

February  was  broken  where  the  steamer  did  not   sail   until 
March  8.^ 

§5047.    Incomplete    delivery  —  Smaller    quantity    than 

^Robert  McLane   Co.   v.   Sweme-  reasonable  extension  of  time,  where 

mann   (Tex.  Civ.  App.),   189  S.  W.  the   seller's    failure   to   have   lumber 

282;   Wiggin  v.  Marsh  Lumber  Co.  in  pile  at  the  time  specifted  in  the 

n  W.  Va.  7,  87  S.  E.  194.   Compare  contract  is  due  in  part  to  the  buyer's 

Todd  V.  Toll  (Ark.),  197  S.  W.  1179;  failure  to  remove  certain  lumber  as 

Cuero  Cotton  Oil  &c.  Co.  v.  Feeders  agreed:  North  Shore  Lumber  Co.  v. 

Supply  Co.  (Tex.  Civ.  App.),  203  S.  South  Side  Lumber  Co.,  176  III.  App. 

W.  79.  96.    The  buyers  were  not  liable  for 

8  A  delivery  within  a  reasonable  the  price  unless  the  potatoes  were  de- 
time  is  sufficient  in  the  absence  of  a  livered  or  tendered  at  such  a  point 
requirement  of  the  contract  to  the  within  a  reasonable  time  after  the 
contrary ;  what  constitutes  a  reason-  seller  received  the  order  to  ship  where 
able  time  is  to  be  determined  from  all  the  sellers  of  potatoes  contracted  to 
of  the  circumstances  of  the  individual  deliver  at  a  Texas  common  point : 
case :  Martyn  v.  Western  Pac.  R.  Co.,  J.  &  G.  Lippman  v.  Jeffords-Schoen- 
21  Cal  App.  589,  132  Pac  602;  Ward  mann  Products  Co.  (Tex.  Civ.  App.), 
v.  Cotton  Seed  Products  Co.,  193  Ala.  184  S.  W.  534.  A  contract  for  the 
101,  69  So.  514;  Jenkins  v.  Brittin,  sale  of  hay  providing  for  delivery  of 
185  111.  App.  €J  \  Citizens'  Bank  v.  all  of  it  within  90  days,  subject  to  the 
Adam  Schillo  Lumber  Co.,  188  111.  securing  of  cars  and  weather  condi- 
App,  535 ;  Homer  v.  Baker  Yacht  tions,  does  not  require  delivery  under 
Basin,  223  Mass.  500,  112  N.  E.  151 ;  any  circumstances,  but  delivery  is  con- 
Barlow  V.  Lincoln- Williams  Twist  tingent  on  the  exceptions  made :  Nor- 
DriU  Co.,  186  Mich.  46,  152  N.  W.  ton  v.  Huffine  &  Co.,  50  Okla.  330, 150 
1034;  Heller  v.  Ferguson,  189  Mo.  Pac.  1099;  Durden-Coleman  Lumber 
App.  484,  176  S.  W.  1126;  Morse  v.  Co.  v.  William  H.  Wood  Lumber  Co.. 
Canasawacta  Knitting  Co.,  154  App.  221  Mass.  564,  109  N.  E.  648;  Erie 
Div.  351,  139  N.  Y.  S.  634;  Sturges  City  Iron  Works  v.  Cushnoc  Paper 
&c  Mfg.  Co.  v.  American  Separator  Co.,  113  Maine  222,  93  Atl.  356;  Tur- 
Co.,  158  App.  Div.  63,  142  N.  Y.  S.  ner  Lumber  Co.  v.  Tonopah  Lumber 
697;  Sturges  &c.  Mfg.  Co.  v.  Ameri-  Co.,  38  Nev.  338,  145  Pac.  914,  153 
can  Separator  Co.,  171  App.  Div.  429,  Pac  254 ;  International  Paper  Qo,  v. 
156  N.  Y.  S.  872 ;  General  Electric  Rockefeller,  161  App.  Div.  180,  146  N. 
Co.  V.  Camden  Iron  Works,  239  Pa.  Y.  S.  371.  "Prompt  delivery"  means 
411,  86  Atl.  1012.  A  contract  calling  within  a  few  days  at  most:  Acme- 
for  the  delivery  of  merchandise  about  Evans  Co.  v.  Hunter,  194  111.  App. 
December  20th  is  complied  with  542.  When  time  for  delivery  of  goods 
where  the  goods  are  shipped  on  De-  sold  is  at  the  buyer's  option,  he  must 
cember  22d:  Hughes  v.  Constantin,  exercise  his  option  within  a  reasona- 
139  N.  Y.  S.  865.  Where  an  order  ble  time,  and  the  seller  is  entitled  to 
provided  that  a  cash  register  should  a  reasonable  time  after  notice  to  make 
be  shipped  "as  soon  as  possible"  it  delivery:  Brunner  v.  Mobile-CJulfport 
was  not  complied  with  by  the  seller  Lumber  Co.,  188  Ala.  248,  66  So.  438. 
shipping  it  in  ten  weeks,  the  same  as  » Council  Bros.  Co.  v.  H.  Died- 
othcr  orders  in  the  ordinary  course  ecichsen  &  Co.,  213  Fed.  IZl,  130  C. 
of  business:  National  Cash  Register  C.  A.  251.  Sec  also  The  Lark.  245 
Co.  V.  McCann,  80  Misc.  165.  140  N.  Fed.  909. 
Y.  S.  916,    The  seller  is  entitled  to  a 

827 


§  5049]  CONTRACTS  [1  Supp. 

agreed.^*' — It  is  held  that  a  buyer  waives  the  time  of  delivery 
by  accepting  a  part  of  the  goods  after  time  fixed  for  delivery  and 
requesting  further  deliveries." 

§  5049.     Delivery  of  excessive  quantity.** 

§  5053.  Delivery  in  instalments. — ^The  seller  is  required 
to  make  deliveries  in  reasonable  titfies,  under  a  contract  for  sale 
of  goods  to  be  delivered  in  reasonable  instalments  as  required  by 
the  buyer. *^ 

§  5054.  Delivery  to  carrier  for  buyer — Risk  of  deteriora- 
tion."— The  carrier  is  but  a  bailee  for  the  shipper,  where  a 

10  Unless  he  substantially  performs  appropriates  additional  marble  to  an- 
or  tenders  full  performance,  where  other  use:  Fleming  v.  Law,  28  CaL 
several  articles  are  sold  under  an  in-    App.  110,  151  Pac.  385. 

divisible  contract,  the  seller  can  not  i*  Frank furt-Bamett  Co.  v.  Will- 
recover  the  price  of  any  part  thereof :  iam  Prym  Co.,  237  Fed.  21,  150  C  C 
Petersburg    Fire    Brick    &c.    Co.  v.  A.  223. 

American  Clay  Machinery  Co.,  89  i*  The  contract  is  complied  with  by 
Ohio  365,  106  N.  E.  33,  L.  R.  A.  191 5B,  delivery  to  any  one  of  the  severad 
536n ;  Singer  v.  Santa  Paula  Commer-  common  carriers  in  the  city,  whetlier 
cial  Co.,  140  Ga.  411,  78  S.  E.  1094.  the  cars  are  on  a  regularly  used  spur 
But  the  buyer  may  waive  his  rights  or  side  track,  or  on  the  main  track, 
by  acceptance  and  be  liable  for  those  or  at  the  depot  of  the  carrier,  at  the 
received:  Weinberg  v.  Gash,  94  Misc.  point  of  shipment,  where  goods  are 
303,  158  N.  Y.  S.  179.  The  buyer  sold  "f.  o.  b.  cars"  at  the  place  of 
is  not  rendered  liable  for  rejected  shipment :  Farmers' Cotton  Oil  Co.  v. 
portion  by  acceptance  of  lumber  of  T.  H.  Brooke  &  Co.,  14  Ga.  App.  778, 
standard  portion,  notifying  seller  of  82  S.  E.  372;  Bloom  v.  Edward  Mil- 
rejection  of  portion  below  quality:  ler  &  Co.,  118  Ark.  601,  176  S.  W. 
Stearns  Salt  &c.  Co.  v.  Dennis  Lum-  673;  Martyn  v.  Western  Pac  R,  Co., 
ber  Co.,  188  Mich.  700.  154  N.  W.  21  Cal.  App.  589,  132  Pac  602;  Can- 
91.  Contra,  see  Elzea  v.  Brown,  59  non  v.  Turner-Hudnut  Co.,  185  III. 
Pa.  Super.  Ct.  403.  App.  9;  Keeling-Easter  Co.  v.  R.  B. 

11  Robinson  Clay  Products  Co.  v.  Dunning  &  Co.,  113  Maine  34,  92  Atl. 
Thatcher,  150  N.  Y.  S.  658.  929;  Sethness  Co.  v.  Home  Ade  Hot- 

12  A  bu>-er  is  under  no  obligation  to  tling  Co.,  Ill  Miss.  151.  71  So.  308; 
accept  a  greater  quantity  of  goods  Schanz  v.  Bramv/ell,  143  N.  Y.  S- 
than  he  agreed  to  purchase:  Galland  1057;  Rose  v.  Woldert  Grocery  Co. 
V.  Kass,  152  N.  Y.  S.  1074;  Famechon  (Okla.),  154  Pac.  531;  Richard  Cocke 
V.  Devore.  184  Mo.  App.  577,  170  S.  &  Co.  v.  Big  Muddy  Coal  &c.  Co. 
W.  694;  Weinmann  v.  Fellman,  162  (Tex.  Civ.  App.),  155  S.  W.  1019; 
N.  Y.  S.  131.  The  buyer  was  justi-  Burton  v.  Nacogdoches  Crate  &c.  Co, 
fied  in  refusing  acceptance,  either  un-  (Tex.  Civ.  App.),  161  S.  W.  25;  Out- 
der  the  common  law  or  under  the  rule  cault  Advertising  Co.  v.  Thornton 
of  substantial  compliance,  where  an  (Tex.  Civ.  App.),  164  S.  W.  436.  A 
order  for  steel  bars  was  filled  with  buyer  may  refuse  to  treat  a  delivery 
bars  exceeding  specified  length,  mak-  to  an  express  company  as  a  delivery 
ing  additional  weight  and  additional  to  himself,  where  under  the  contract 
cost :  Poison  Logging  Co.  v.  Neu-  of  carriage  he  could  recover  only  one- 
meyer,  229  Fed.  705.  144  C.  C.  A.  115.  half  of  their  value  if  destroyed  or 
A  buyer  of  marble  for  use  in  a  buiW-  lost,  under  Sales  of  Goods  Act  §  127, 
ing  is  liable  for  all  received  at  the  subd.  2,  which  requires  the  seller  to 
contract-price,  where  he  receives  and  make  a  reasonable  contract  with  the 
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shipper  of  goods  makes  himself  the  consignee  in  the  bill  of 
lading.*'  Where  a  seller  shipped  goods  contrary  to  instructions 
there  was  no  delivery,  the  contract  calling  for  shipment  as  di- 
rected by  the  buyer." 

§  5055.  Acceptance — Buyer  not  deemed  to  accept  without 
opportunity  to  inspect.*^— Though  a  contract  for  a  scale  pro- 
carrier  :  Miller  v.  Harvey,  83  Misc.  sentation  as  to  quality  which  does  not 
59,  144  N.  Y.  S.  624.  Where  de-  amount  to  express  warranty,  the 
livery  is  not  made  within  a  rea-  buyer  has  a  reasonable  opportunity 
sonable  time,  delivery  of  goods  for  inspection,  and,  if  not  according 
to  a  carrier  does  not  constitute  to  sample  or  representation,  may  re- 
delivery to  the  consignee,  the  or-  ject  it,  or  return  it  and  recover  con- 
der  being  canceled  before  such  de-  sideration,  but  after  reasonable  op- 
livery:  Agnil  Light  Co.  v.  National  portunity  for  inspection  he  can  not 
Stamping  Electric  Works,  178  111.  ordinarily  complain,  and  will  be  as- 
App.  473.  Where  a  contract  requires  turned  to  have  accepted  it  as  a  com- 
a  delivery  to  the  buyer  it  is  not  ful-  pHance  with  the  contract:  Robinson 
filled  until  such  delivery  is  actually  v.  Huffstetler,  165  N.  Car.  459,  81  S. 
made,  and  a  showing  of  delivery  to  E.  753 ;  Veitch  v.  Illinois  Cent.  R.  Co., 
express  company  as  the  seller's  agent  14  Ala.  App.  146,  68  So.  575 ;  Virginia 
is  not  a  showing  of  delivery:  Haupt-  Kid  Co.  v.  New  Castle  Leather  Co.. 
man  v.  Miller,  94  Misc.  266,  157  N.  Y.  4  Del.  511,  89  Atl.  367;  Model  Mill 
S.  1104.  While  the  rule  is  that  de-  Co.  v.  Carolina  &c.  R.  Co.,  136  Tenn. 
livery  of  freight  to  a  common  carrier  211,  188  S.  W.  936;  Lange  v.  Inter- 
is  delivery  to  the  consignee,  this  may  state  Sales  Co.  (Tex.  Civ.  App.),  166 
be  varied  by  an  agreement:  McCook  S.  W.  900;  Robert  McLane  Co.  v. 
v.  Halliburton-Myers  Co.,  14  Ga.  App.  Swernemann  (Tex.  Civ.  App.),  189 
381,  80  S.  E.  863.  It  was  held  that  S.  W.  282.  The  buyer's  option  to 
where  plaintiff,  an  egg  dealer,  deliv-  have  the  phosphate  analyzed  to  de- 
ered  goods  to  a  transfer  railroad  termine  whether  the  requisite  propor- 
company,  delivery  was  made  accord-  tions  were  present  must  have  been 
ing  to  contract  in  viev;  of  local  con-  exercised  within  a  reasonable  time, 
ditions  and  previous  manner  of  de-  where  a  contract  evidenced  by  a  bro- 
livery:  Hoffman  Btos,  Produce  Co.  ker's  note,  for  the  sale  of  crushed 
V.  I.  V.  Horn  Co.,  158  N.  Y.  S.  401.  tankage,  did  not  automatically  apply 

^°  Brown  v.  Max  Maker  Co.,   184  the   test   and    measurement    of    am- 

111.  App.  621 ;  Rosenbaum  v.  Davis  &c.  monia  and  phosphate    before    fixing 

Co.,  Ill  Miss.  278,  71  So.  388;  Plant-  the     final    purchase-price:     Interna- 

ers'*  Oil  Co.  v.  Lightsey,  98  S.  Car.  3,  tional    Agricultural    Corporation    v. 

81  S.  E.  1102.  Stadler,  212  Fed.  378,  129  C.  C.  A.  54; 

"Watson  v.    Patrick    (Tex.    Civ.  Barrett  Mfg.  Co.  v.  D'Ambrosio,  90 

App.),  174  S.  W.  632.  Conn.  192,  96  AtL  930;  Hurley-Mason 

1^  Where  goods  were  shipped  to  a  Co.  v.   Stebbins,  79  Wash.  366,   140 

buyer  from  a  distant  point,  and  he  Pac.  381.  L.  R.  A.  1915B,  1131n,  Ann. 

had  no  opportunity  to  inspect  them,  Cas.     1916A,    948n.      The   purchaser 

he  could  take  possession  for  the  pur-  is  not  required  to  pay  for  the  portion 

pose  of  insnort'on  without  acquiring  used,   where  seller  of  certain  brand 

title :  G.  I.  Frazier  Co.  v.  Owensboro  of  flour  ships  another  brand  to  baker, 

Stave  &c.   Co.,   162   Ky.  301,   172  S.  representing  it  to  be  of  same  grade. 

W.   652.     A   buyer   has   the   implied  and  baker  uses  only  enough  to  find 

right  of  inspection   of   goods   which  that  it  is  of  inferior  grade:  S*^rcve- 

werc  not  present  when  the  contract  port  Mill  &c.  Co.  v.  Stochr,  1.^9  La. 

was   made:    George    Gifford    Co.    v.  719,  71   So.  961.     After  a  reasonable 

Willman,  187  Mo.  App.  29,  173  S.  W.  time  Cor  inspection,  it  is  tbe  duty  of 

53.     On  sale  by  sample  or  on  reprc-  the  purchasers  to  either  accept  or  re- 
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vided  "no  scale  placed  on  trial,"  where  the  scale  proved  defective 
on  being  tested,  the  buyer  could  refuse  to  accept  it.^* 

§  5059.    Acceptance — ^When  buyer  is  deemed  to  have  ac- 
cepted."— A  purchaser  of  goods  under  a  contract  to  pay  the 

ject  the  goods,  and,  if  rejected,  it  is  acceptance:  Sherman  v.  Ayers,  20 
his  duty  to  promptly  notify  the  sell-  Cal.  App.  733,  130  Pac.  163.  Defend- 
ers: Koolbergen  v.  Yates,  53  Pa.  ant's  action,  in  taking  off  parts  of 
Super.  Ct.  406;  Emery  Thompson  an  automobile  to  be  used  as  exhibits 
Mach.  &c.  Co.  V.  Graves,  91  Conn.  71,  at  the  trial  without  the  consent  of 
98  Atl.  331 ;  Johnston  v.  Lanter,  98  plaintiff,  held  not  to  show  acceptance : 
Kans.  62,  157  Pac.  266.  United  Motor  &c  Co.  v.  Callander, 
^8  Toledo  Computing  Scale  Co  v.  30  CaL  App.  41,  157  Pac  561.  There 
Fredericksen,  95  Nebr.  689,  146  N.  is  no  acceptance  when  the  seller  mis- 
W.  957.  represents  and  thus  induces  the  buyer 
•  ^^  Where  the  buyer  does  any  act  in  to  take  possession :  Barrett  Mfg.  Co. 
relation  to  the  goods  inconsistent  with  v.  D'Ambrosio,  90  Conn.  192,  96  AtL 
ownership  in  the  seller,  he  is  deemed  930.  It  did  not  amount  to  an  accept- 
to  have  accepted :  M.  Hommel  Wine  ance  by  paying  the  draft  covering  the 
Co.  V.  Netter,  197  IlL  App.  3S2;  J,  L.  price  in  order  to  secure  the  bill  of 
Owens  Co.  v.  Whitcomb,  165  Wis.  lading  for  the  shipment  from  a  bank 
92,  160  N.  W.  161.  See  also  White  so  that  he  might  inspect  the  goods: 
v.  Schneitzer,  221  N.  Y.  461,  117  Mueller  v.  Simon  (Tex.  Civ.  App.), 
N.  E.  941.  Use  by  buyer  amounts  183  S.  W.  63.  Though  it  was  more 
to  an  acceptance:  Aegerter  v.  Ron*  than  he  had  ordered,  where  a  buyer 
spies,  97  Nebr.  656,  150  N.  W.  does  not,  within  a  reasonable  time, 
1019;  Burr  ell  v.  Southern  Cal.  Can-  either  return  the  goods  or  notify  the 
ning  Co.  (Cal.  App.),  169  Pac.  405.  seller  that  he  will  not  accept  them 
It  amounted  to  an  acceptance  of  because  of  an  excess  in  the  quantity, 
the  goods,  where  the  buyer  of  a  he  impliedly  accepts  the  full  quantity : 
lot  of  furniture  received  goods  not  Linger  v.  Wilson,  73  W.  Va.  669,  80 
ordered,  and  took  them  to  his  store  S.  £.  1108.  There  was  no  acceptance, 
and  sold  them:  Cuschner  v.  Pitts-  however,  where  goods  in  excess  of 
burgh-Hickson  Co.,  91  Wash.  371,  157  those  ordered  were  by  mistake  and 
Pac.  879;  Schindler  v.  Sperling,  155  without  authority  placed  on  the 
N.  Y.  S.  348.  The  defendant,  by  buyer's  shelves,  and  thereafter,  on 
making  inspection  through  his  agent  discovery  of  the  excess,  promptly  re- 
and  taking  away  a  wagon  load,  will  be  turned :  Savoy  Shirt  Co.  v.  Callaway 
held  to  have  accepted  them  so  that  Clothing  Co.,  69  Fla.  11,  67  So.  230. 
he  can  not  afterward  repudiate  and  Use  of  a  small  quantity  of  lumber  by 
hold  the  goods  for  sale  on  plaintiff's  purchaser,  by  mistake,  where  he  had 
account  in  an  action  for  the  price  of  refused  to  accept,  held  not  necessarily 
a  car  load  of  grapes :  Walker  v.  Bar-  an  acceptance  of  the  lumber :  Conti- 
nett,  174  111.  App.  472.  Retention  of  nental  Lumber  &c  Co.  v.  Miller  (Tex. 
a  musical  instrument  for  several  Civ.  App.),  161  S.  W.  927.  That  the 
months,  and  using  it,  held  to  denote  buyer  mortgaged  the  realty  during 
an  acceptance,  within  Sales  Act,  S  48:  installation  and,  pending  suit  to  fore- 
Wurlitzer  Mfg.  Co.  v.  United  Realty  close  the  seller's  lien,  sold  the  prop- 
&c.  Co.,  87  N.  J.  L.  656,  94  Atl.  630.  erty  to  another  did  not  constitute  an 
Where  the  operation  was  merely  for  acceptance  of  the  plant,  and  plaintiff 
the  purpose  of  testing  and  to  deter-  could  only  recover  for  such  materials 
mine  whether  the  machine  could  be  thereof  as  were  incorporated  in  the 
operated,  there  was  no  acceptance,  new  plant,  where  a  refrigerator  plant 
within  a  provision  of  a  contract  of  was  not  satisfactory  and  was  changed : 
sale  providing  that  operation  of  cer-  United  Iron  Works  v.  Hosea,  81 
tain  machinery  should  constitute  an  Wash.  234,  142  Pac.  673. 
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market-price  can  not  return  them  simply  because  he  has  not 
agreed  that  prices  stated  in  the  seller's  invoices  were  market- 
prices,  but  is  obliged  to  accept  and  pay  the  market-price.^ 

*®Owensboro  Wheel  Co.  v.  Tram* 
mell,  172  Ky.  564,  189  S.  W.  702. 


20 
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RIGHTS  OF  UNPAID  SELLER  AGAINST  THE  GOODS 

§  5065.     Rights  and  remedies  of  unpaid  seller — Generally.* 

— The  buyer  can  not  recover  damages  for  the  failure  of  the  seller 
to  ship  additional  goods  pursuant  to  the  contract,  where  the 
buyer  has  failed  to  make  payments  when  due.* 

§  5070.  No  lien  where  goods  are  in  public  place  or  already 
in  possession  of  buyer.* — But  where  either  the  title  or  posses- 
sion of  goods  sold  is  retained  until  payment  is  made,  and  the 
seller  surrenders  possession  on  promise  of  immediate  payment, 
and  payment  is  not  made,  he  may  repossess  the  goods  or  sue  in 
conversion  if  the  buyer  refuses  to  return  the  goods.* 

§  5071.     Waiver  of  lien." 

1  If  the  buyer  has  himself  breached  sold,  on  the  buyer's  default,  so  long 

his  agreement  by  refusing  to  pay  for  as  any  of  the  purchase-money  notes 

the  goods  on  demand  a  seller  is  not  remained  in  his  hands  tmpaid:   Oren- 

bound  to  deliver:  Wolfe  City  Milling  stein -Arthur   Koppel   Co.  v.   Martin, 

Co.  V.  Ward  (Tex.  Civ.  App.),  185  S.  11  W.  Va.  793,  88  S.  E.  1064. 

W.   663;   George   Lenders   &  Co.  v.  *E.  L.  Welch  Co.  v.  Lahart  Ele- 

Fahlberg  Saccharine  Works,   150  N.  vator  Co.,  122  Minn.  432.  142  N.  W. 

Y.  S.  635.    The  title  of  the  seller  is  828.   See  also  Jones  v.  Bank  (Ark.), 

good,  even  as  against  a  bona  fide  pur-  199  S.  W.  103 ;  Swain  v.  Schild  (Ind. 

chaser  from  the  buyer,  where  turpen-  App.),  117  N.  E.  933. 

tine  sold  for  cash  was  delivered,  but  ^  The  seller,  by  making  a  written 

the  buyer    failed  to   pay  the   price:  contract  of  conditional  sale  limiting 

Ocean  S.  S.  Co.  v.  Southern  States  the  security  reserved  to  a  specified 

Naval  Stores  Co.,  145  Ga.  798,  89  S.  sum,  thereby  waives  a  right  to  a  lien 

E.  838.  for  any  further  or  other  sum:  Pick- 

^Armuchee  Pants  Mfg.  Co.  v.  A.  ford  v.  Borland,  76  Wash.  339,   136 

D.  Juilliard  &  Co.,  14  Ga,  App.  141,  Pac.  128.    It  was  held  that  the  seller 

80  S.  E.  525.    But  see  Burgie  v.  Hicks,  had  waived  the  right  of  stoppage  in 

203  Fed.  340.  transitu    under     Personal     Property 

*  Park     v.     South     Bend     Chilled  Law,  §  139,  by  transferring  negotia- 

Plow  Co.  (Tex. Civ.  App.),  199  S.  W.  ble  warehouse  receipt  to  buyer:  Rum- 

843.   Property  purchased  on  credit  by  mell  v.  Blanchard,  216  N.  Y.  348,  110 

an  insolvent  buyer  is  acquired  fraud-  N.   E.  765,   Ann.  Cas.   1917D,   109n; 

ulently  and  may  be  reclaimed  by  the  Rummell  v.  Blanchard,  167  App.  Div. 

vendor  if  the  purchaser  has  no  rea-  654,  153  N.  Y.  S.  159.     It  was  held 

sonable  expectation  that  he  will  be  that  the  vendor's  lien  had  been  lost 

able  to  pay:  In  re  Sycamore  Grain  because  of  loss  of  identity  of  cane 

&  Milling  Co.,  221  Fed.  468;  Mann  roller  shells,  which  had  been  fastened 

V.  Pusrin,  158  N.  Y.  S.  906.   See  also  to  a  mill  shaft  by  hydraulic  pressure 

Jones  V.  H.  M.  Hobbie  Grocery  Co.,  and  thoroughly  connected  with  other 

246  Fed.  431.   The  seller  was  held  to  parts    of    the    machinery:    Hibernia 

have  a  right  to  recover  the  property  Bank  &c.  Co.  v.  C.  F.  Knoll  Plant- 
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§  5072.  Right  of  stoppage  in  transitu — General  nile.° — 
The  right  of  stoppage  is  lost  where  goods  are  delivered  into 
the  actual  possession  of  the  buyer,  or  one  standing  in  his  shoes.^ 

§  5075.    When  transit  is  ended.® 

§  5079.    Resale  by  seller.' 

ing  &c.  Co.,  153  La.  242,  62  So.  663.  seller's  right  of  stoppage  in  transitu, 
The  seller  of  lumber  for  cash,  less  2  which  continues  until  delivery,  where 
per  cent.,  within  ten  days,  or  sixty  goods  consigned  to  the  purchaser,  on 
days*  acceptance,  who  declined  to  per-  arrival,  were  delivered  in  accordance 
mit  the  buyer  to  refuse  acceptance,  with  the  order  of  the  purchaser:  St. 
and  insisted  on  payment  for  about  a  Louis  &c.  R.  Co.  v.  McDavitt  (Tex. 
year,  could  not  thereafter  claim  the  Civ.  App.),  165  S.  W.  5.  The  right 
right  to  retake  the  lumber,  which  had  of  stoppage  in  transitu  endures  so 
been  resold  by  the  buyer:  Maley-  long  as  the  goods  remain  in  the  pos- 
Thompson  &c.  Co.  v.  Thomas  For*  session  of  the  carrier  as  such,  and  un- 
man Co.,  179  Mich.  548,  146  N.  W.  til  actual  or  constructive  delivery  to 
95.  The  seller,  by  commencing  an  the  consignee;  a  "constructive  deliv- 
action  for  the  unpaid  purchase-price  ery"  arises  when  the  carrier  has  rec- 
and  attaching  animals  sold  affirmed  ognized  the  title  of  the  consignee  and 
the  sale  and  admitted  that  title  had  has  agreed  to  hold  the  goods  as  his 
passed :  Miles  v.  Hancy,  190  Mo.  App.  agent  under  a  new  contract :  Cole- 
220,  176  S.  W.  429;  Schroeder  v.  Ho-  man  v.  New  York  &c  R.  Co.,  215 
tel  Commercial  Co.,  84  Wash.  685,  147  Mass.  45,  102  N.  E.  92.  The  placing 
Pac.  417.  But  where  the  seller  ne-  of  goods  sold  on  credit  in  a  ware- 
gotiated  one  of  the  purchase-money  house  is  not  a  delivery,  unless  they  are 
notes  which  he  was  afterward  re-  subject  to  the  buyer's  order  and  con- 
quired  to  take  up,  it  was  held  not  a  trol;  and  there  can  be  no  delivery  to 
waiver  of  his  right  on  the  buyer's  de-  the  buyer  on  mere  order  for  delivery, 
fault  to  reclaim  the  property  sold :  unless  it  is  actually  delivered  and  de- 
Orenstein-Arthur  Koppel  Co.  v.  Mar-  mand  for  the  goods  made  under  it : 
tin,  n  W.  Va.  793,  88  S.  E.  1064.  Monaghan  Mills  v.  Gilreath  Mfg.  Co., 

•One  selling  goods  on  credit  has  96  S.  Car.  195,  80  S  E  194. 
the  right  of  stoppage  in  transitu  and  •  Where  the  buyer  rescinded  the 
may  retake  the  goods  after  the  goods  contract  of  sale,  the  seller  could  re- 
are  delivered  to  the  carrier,  ware-  sell  within  a  reasonable  time  for  the 
houseman,  etc.,  for  delivery  to  the  best  price  he  could  obtain:  Weishut 
buyer,  upon  discovering  the  buyer's  v.  Layton,  5  Del.  364,  93  Atl.  1057; 
insolvency:  Monaghan  Mills  v.  Gil-  Greenhut  Cloak  Co.  v.  Oreck,  130 
reath  Mfg.  Co.,  96  S.  Car.  195,  80  S.  Minn.  304,  153  N.  W.  613.  The  seller, 
E.  194;  Coleman  v.  New  York  &c.  after  notice,  may,  without  breaching 
R.  Co.,  215  Mass.  45,  102  N.  E.  92.  the  contract  on  his  part,  in  good  faith 
If  the  purchaser  or  consignee  is  sol-  resell  the  goods  as  the  agent  of  the 
vent,  a  seller  has  no  right  of  stoppage  buyer,  where  the  possession  or  con- 
in  transitu:  Carder  v.  Atchison  &c.  trol  of  goods  is  with  the  seller  and 
R.  Co.,  170  Mo.  App.  698,  153  S.  W.  the  buyer  refuses  to  accept  them  with- 
517.  It  is  held  that  the  insolvency  of  out  just  cause :  Johnson  v.  Garden, 
a  buyer  is  a  sufficient  justification  for  187  Ala.  142,  65  So.  813;  Robson  v. 
seller's  refusal  to  ship  goods  or  of  N.  J.  Weil  &  Co.,  142  Ga.  429,  83  S. 
his  stopping  shipments  in  transitu:  E.  207.  The  factors  properly  resold 
Schwall  V.  Higginsville  Milling  Co.,  the  lambs  to  minimize  the  damages 
195  Mo.  App.  89,  190  S.  W.  959.  sustained     by     defendant's     conduct 

^  E.  L.  Welch  V.  Lahart  Elevator  whether    tl^e   contract .  was   valid   or 

Co.,  122  Minn.  432,  142  N.  W.  828.  not,  where  factors  sold  lambs  to  de- 

^  There  was  such  a  constructive  de-  fendant,  who  repudiated  the  contract 

livery  to  the  purchaser  as  to  bar  the  as  not  being  in  compliance  with  the 
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§    5080]                                            CONTRACTS  [1    Supp. 

§  5080.  Manner  of  resale.*® — The  seller  is  bound,  whether 
he  sells  as  agent  of  the  buyer  or  as  seller  whose  vendee  had  re- 
fused to  complete  the  sale,  to  make  the  sale  fairly  and  for  the  best 
price  reasonably  obtainable.** 

statute  of  frauds:  Smith  v.  Bloom,  (Tex.  Civ.  App.)f  163  S.  W.  697.  But, 
159  Iowa  592,  141  N.  W.  32.    Where  where  neither  title  nor  possession  had 
a  buyer  refused  to  receive  the  goods,  passed  to  the  buyer,  notice  of  resale 
a  resale  could  be  made  for  the  pur-  of  lambs  sold  under  an  executory  con- 
pose   of    ascertaining   the    damages:  tract  of  sale  was  not  required  to  be 
Gwin  V.  Hopkinsville  Milling  Co.,  190  given  to  the  buyer :  Leeper  v.  Schroc- 
Ala.  346,  tl  So.  382.     The  question  der,  24  Colo.  App.  164,  132  Pac  701 ; 
of  what  is  reasonable  notice  is  for  Anderson  v.  Schroeder,  24  Colo.  App. 
the  jury   under   Civ.    Code    1910,    S  183,  132  Pac.  707. 
4141:     Robson  v.  N.  T.  Weil  &  Co.,  ^<>0n  the  buyer's  refusal  to  com- 
142  Ga.  429,  83  S.  £.  207.     Except  plete  the  purchase,  the  seller  has  a 
where  the  goods  are  of  a  perishable  right  to  resell,  but  this  right  must  be 
nature,  where  a  seller  makes  resale  exercised  in  good  faith  and  at  such 
of  the  property  for  the  buyer's  bene*  times,  by  sudi  methods,   and  under 
fit,  he  must  give  notice  of  intention  such  circumstances  as  are  most  likely 
to  sell :  Pillsbury  Flour  Mills  Co.  v.  to  produce  the  fair  value  of  the  prop- 
Walsh,  60  Ind.  App.  It,  110  N.  E.  96.  erty:  Woodward  v.  Dudley  A.  Tyng 
In  Maryland  it  is  held  that  a  seller  &  Co.,  123  Md.  98,  91  K\L  166.    The 
need  only  give  the  buyer  notice  of  in*  seller  is  only  bound  to  exercise  good 
tention  to  resell,  but  need  not  give  no-  faith  and  is  not  bound  to  sell  at  the 
tice  as  to  the  time  and  place  of  sale:  market  at  the  place  it  was  contracted 
Woodward  v.  Dudley  A.  Tjrng  &  Co.,  to  be  delivered,  even  though  it  might 
123  Md.  98,  91    Atl.    166;    Felty   v.  have  sold  for  a  greater  sum  at  that 
Southern  Flour  &c  Co.,  140  Ga.  332,  place:    Sleepy   Eye    Milling   Co.    v. 
78  S.  E.  1074 ;  United  Roofing  Co.  v.  Hartman,  184  IlL  App.  308. 
Albany  Mill  Supply  Co.,  18  Ga.  App.  ^^  Stanley   v.    Sunurell    (Tex.  Civ. 
184,  89  S.  E.  177;  Stanley  v.  Sumrell  App.),  163  S.  W.  (£n. 
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CHAPTER  CLX 

ACTIONS  FOR  BREACH  OF  CONTRACTS  OF  SALE — REMEDIES  OF 

SELLER  ON  THE  CONTRACT 

§5090.  Generally — ^Affirming  or  rescinding — Election  of 
remedies.^ — ^It  is  held  that  an  action  for  the  damages  sus- 
tained is  the  proper  remedy  for  breach  of  contract  to  buy  goods 
at  a  future  date.*  The  seller  may  sue  on  the  contract  and  is  not 
required  to  sue  on  the  quantum  meruit,  where  the  buyer  elected 

*  Where  a  buyer  wholly  repudiates  97n,  Ann.  Cas.  1914C,  581n;  Leeper 

a  contract,  the  seller  may  rescind  and  v.  Schroeder,  24  Colo.  App.  164,  132 

sue    for   damages   arising    from   the  Fac.  701;  Anderson  v.  Schroeder,  24 

complete  breach:  Wester    v.    Casein  Colo.  App.  183,  132  Pac  707;  Home 

Co.  of  America,  206  N.  Y.  506,  100  Pattern  Co.  v.  W.  W.  Mertz  Co.,  88 

N.  E.  488,  L.  R.  A.  1914B,  377n,  Ann.  Conn.  22,  90  Atl.  S3 ;  Robson  v.  Hale, 

Cas.   1914B,  377.     Where  the  buyer  139  Ga.  753,  78  S.    E.    177;    United 

repudiates  the  contract  the  seller  may  Roofing  Co.  v.  Albany  Mill  Supply 

elect  to  accept  repudiation  as  an  an-  Co.,  18  Ga.  App.  184,  89  S.  E.  177; 

ticipatory  breach   by   rescinding   the  Monon  Lumber  Co.  v.  American  Case 

agreement:  Wetkopsky  v.  New  Ha-  &c  Co.,  184  Ind.  11,  110  N.  £  196; 

ven  Gaslight  Co.,  90  Conn.  286,  96  Dudley  A.  Tyng  &  Co.  v.  Woodward, 

AtL  950;  T.  C.  Bottom  Produce  Co.  121  Md.  422,  88  Atl.  243;  Yeiter  v. 

V.  Olsen,  188  Mo.  App.  181,  175  S.  W.  Campau,  174  Mich.  94,  140  N.  W.  479; 

126;  Rubber  Trading  Co.  v.  Manhat-  Hydrex    Silent    Exhaust    Works    v, 

tan  Rubber  Mfg.  Co.,  164  App.  Div.  Seager  Engine  Works,  189  Mich.  431, 

477,  150  N.  Y.  S.  17.   See  also  Hart-  155  N.  W.  432;  Storm  v.  Rosenthal, 

Parr  Co.  v.  Finley,  31  N.  Dak.  130,  156  App.  Div.  544,  141  N.  Y.  S.  339 ; 

153  N.  W.  137,  Ann.  Cas.  1917F,  706,  Daniels  v.  Morris,  65  Ore.  289,  130 

and   note   citing  and   reviewing   the  Pac  397,  132  Pac.  958;   Texas  Seed 

recent  cases  on  the  subject  of  an-  &c.  Co.  v.  Chicago  Set  &c.  Co.  (Tex. 

ticipatory  breach.    The   seller  could  Civ.  App.),  187  S.  W.  747.   But  see 

consider  them  as  the  property  of  the  Bridges  v.   McFarland,   143  Ga.  581, 

buyer,  and  sue  for  the  price,  or  could  85  S.  E.856;  Outcault  Advertising  Co. 

foreclose  his  vendor's  lien,  and  sue  v.  Wilson,  186  Mo.  App.  492,  172  S. 

the  seller  for  the  difference,  or  could  W.  394;  T.  B.  Bradford  Piano  Co.  v. 

treat  the  property  as  his  own,  and  Hacker,  162  Wis.  335,  156  N.  W.  140. 

sue  for  damages,  where  the  buyer  of  The  seller  must  elect  his  remedy,  and 

a    carload    of    melons     refused     to  where  he  has  retaken  possession  he 

accept  dcliveiy:  Leventhal  v.  Holla-  can    not    thereiafter    sell    under  the 

mon  (Tex.  Civ.  App.),  165  S.  W.  6;  mortgage  and  recover  the  balance  of 

Pabst   Brewing    Co.  v.    E.    Clemens  the  purchase-price  under  a  contract 

Horst  Co.,  229  Fed.  913,  144  C.  C.  containing  the  ordinary  provisions  of 

A.  195 ;  Vinegar  Bend  Lumber  Co.  v.  both  a  conditional  sale  and  a  chattel 

Soule  Steam  Feed  Works,  182  Ala.  mortgage:  Rice  v.  Hampton,  106  S. 

146,  62  So.  279;  Martyn  v.  Western  Car.  237,  91  S.  E.  5. 

Pac.  R.   Co.,  21   Cal.  App.  589,   132  ^Blish   Milling   Co.   v.   Detherage. 

Pac.  602;  Bond  v.  Bourk,  54  Colo.  51,  155  Ky.  319,  159  S.  W.  816. 
129  Pac.  223,  43  L.  R.  A.   (N.  S.), 
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to  keep  an  engine,  notwithstanding  breaches  of  guaranty  made 
conditions  precedent  to  liability." 

§  5091.     Seller's  action  for  price  where  title  has  passed/ — 

It  is  held  that  repudiation  of  the  contract  will  be  justified  by  re- 
fusal without  cause  by  the  buyer  to  take  and  pay  for  any  instal- 
ment of  igoods  to  be  delivered  and  paid  for  in  instalments  under 
an  entire  contract  of  sale.* 

§  5092.    Recovery  of  price  where  title  has  not  passed." 

§  5094.    Action  for  nonacceptance.^ — Where  a  seller  sues 

» Crescent    Milling   Co.    v.    H.    N.  Bond  v.  Bourlc,  54  Colo.  51,  129  Pac. 

Strait  Mfg.  Co.,  227  Fed.  804,  142  C.  223,  43  L.  R.  A.  (N.  S.)  97n,  Ann. 

C.  A.  328.  Cas.  1914C,  581n.    The  seller  electing 

*  Recovery  may  be  had  where  to  keep  the  contract  alive  can  not 
credit  was  e;xtended  though  the  con-  tender  the  goods  at  the  time  for  de- 
tract for  the  sale  of  goods  provided  livery  and  upon  their  rejection  re- 
that  cash  should  accompany  the  or-  cover  the  purchase-price  therefor, 
der:  Bowman  v.  Atlantic  Ice  &c.  where  on  an  executory  contract  of 
Corp.,  19  Ga.  App.  115,  91  S.  E.  215.  sale  of  standard  goods  with  a  market 
The  seller  could  tender  the  remaining  value,  the  title  not  passing,  the  buyer 
books  and  then  sue  for  the  price  countermands  the  order  before  the 
where  the  buyer  of  a  complete  set  of  seller  did  an3^ing  in  pursuance  of 
books  refused  to  make  payments  the  contract :  Consolidated  Ribbon  &c. 
therefor  because  of  the  nondelivery  Co.  v.  Crane  Co.,  183  III.  App.  392. 
of  a  part  thereof :  Rodgers  v.  Wise,  A  recovery  on  the  quantum  meruit 
106  Ark.  310,  153  S.  W.  253,  43  L.  R.  was  proper,  where  the  parties  did  not 
A.  (N.  S.)  1009n.  agree  on  Uie  terms  of  the  sale,  but 

^  California   Sugar   &c.   Agency  v.  the  buyer  admitted  that  he  received 

Penoyar,  167  Cal.  274,  139  Pac.  671.  and  used  the  goods,  and  both  intro- 

^  Retaking  the  property  by  the  ven-  duced  evidence  as  to  the  reasonable 

dor    does    not    relieve    the    vendee  market  value  and  quantity  delivered: 

from  his  obligation  to  pay  the  bal-  Richard   Cocke  &   Co.   v.   New   Elra 

ance  of  the  price  where  a  conditional  Gravel  &c.  Co.  (Tex.  Civ.  App.)»  168 

sales  contract  reserves    title    in    the  S.  W.  988.    A  seller  of  furniture  un- 

vendor,  with  right,  in  case  of  default  der    title    retention    contract    might, 

to  retake  the  chattel,  sell  it,  and  apply  after    seizure    and    sale    leaving    a 

the  proceeds  to  the  debt,  with  express  balance,  seek  both  enforcement  of  the 

agreement  by  vendee  to  pay  balance  debt  and  the  mortgage  where,  after 

of  purchase-price  then  remaining :  In-  buyer's  default,  he  took  a  note  and 

ternational  Harvester  Co.  v.   Bauer,  mortgage  on  the  property. guaranteed 

82  Ore.  686^  162  Pac.  856.    It  is  held  by  defendant  and  expressly  agreeing 

that  the  seller  might  hold  the  property  that  after  maturity  he  might  seize  and 

for  the  buyer  and  sue  for  the  pur-  sell  the  property :  pill  worth  v.  Holmes 

chase-price  and  reasonable   expenses  Furniture  &c.  Co.  (Ala.  App.),  73  So. 

of  caring  for  the  property  where  the  288.     But  a  conditional  vendor  can 

buyer  failed  to  perform :  Haueter  v.  not  sue   for  the   full   purchase-price 

Marty,  156  Wis.  208,  145  N.  W.  775.  when  he  unconditionally  repossesses 

Upon  tender  of  delivery  and  refusal  himself  of  the  property,  although  this 

the   seller   may    sue    for   the    price,  is   done   at   the   request   of   vendee: 

though  a  contract  for,  the  sale  of  a  I.  X.  L.  Stores  Co.  v.  Moon  (Utah), 

chattel,  such  as  a  soda  fountain,  pro-  162  Pac  622. 

vided  that  title  should  not  pass  until        ^  If  the  buyer  refuses  to  accept  the 

the  fountain  was  set  up  and  accepted :  goods,  the  vendor  may  adopt  any  one 
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5  Ell.  Cont.]                 SALES  OF  GOODS  [§  5095 

for  damages  for  buyer's  refusal  to  accept,  it  is  necessary  for  him 
to  show  his  readiness,  willingness  and  ability  to  perform.® 

§  5095.     Measure  of  damages  in  action  for  nonacceptance.^ 

— It  was  held  in  a  recent  case  that  the  buyer  is  not  liable  for  the 

expenses  of  the  seller  in  sending  an  agent  to  see  about  the  grain, 
or  in  reselling  it  there  to  another,  or  in  sending  of  a  telegram  to 
its  agent,  where  the  buyer  failed  to  accept  and  pay  for  grain  on 
arrival.^^ 

of  three  remedies :  first,  the  vendor  thereof :  Maney  Milling  Co.  v.  Baker- 
may  store  goods  for  vendee  and  sue  Wignall  &  Co.,  186  111.  App.  390; 
for  contract-price ;  second,  keep  goods  Churchill  Grain  &c.  Co.  v.  Newton, 
and  recover  excess  of  contract-price  88 -Conn.  130,  89  Atl.  1121;  Crosby  v. 
over  market-price,  or,  third,  sell  at  De  Bord  (Tex.  Civ,  App.),  155  S.  W. 
vendee's  risk  and  recover  difference  647. 

between  contract  and  sale  prices :  Ry-  *  Weishut  v.  Layton,  5  DeL  364,  93 

lance  v.  James  Walker  Co.,  129  Md.  Atl.  1057. 

475,  99  Atl.  597.  Breach  of  contract  »The  vendor's  damages,  for  such 
is  a  proper  remedy  when  the  buyer  logs  as  were  not  rendered  valueless 
refuses  to  accept:  Bullard  v.  Eames,  by  the  breach  was  the  difference  be- 
219  Mass.  49,  106  N.  E.  584.  But  it  tween  the  contract-price  and  the  mar- 
was  held  in  a  recent  case  that  the  ket-price  at  the  time  and  place  of 
seller's  failure  to  superintend  the  in-  breach,  where  contracted  elm  logs 
stallation  as  required  by  his  contract  were  refused :  Barney  v.  Jolly  Hoop 
could  not  preclude  him  from  recov-  Co.,  172  Ky.  99,  188  S.  W.  1094 ;  Pier- 
ering  the  price  where  the  buyer,  with-  son-Lathrop  Grain  Co.  v.  Britton,  195 
out  excuse,  refused  to  permit  the  Mo.  App.  26,  189  S.  W.  584;  Hughes 
seller  to  install  the  machinery  sold :  v.  Eastern  R.  &  Lumber  Co.,  93  Wash. 
National  Supply  Co.  v.  United  Kan-  558,  161  Pac.  343.  The  measure  of 
sas  Portland  Cement  Co.,  91  Kans.  damages  for  the  purchaser's  breach 
509,  138  Pac.  599.  See  also  Model  of  contract  is  the  seller's  net  profit 
Mill  Co.  V.  Carolina  &c.  R.  Co.,  136  had  the  contract  been  completed : 
Tenn.  211,  188  S.  W.  936.  The  seller  Simpson  v.  Emmons  (Mo.)  99  Atl. 
may  treat  the  contract  as  rescinded  658.  Plaintiff  could  not  recover  both 
and  sue  for  damages  sustained  up  to  unearned  profits  and  money  expended 
the  time  of  the  repudiation  of  the  in  preparing  to  mine  the  coal  in  an 
contract  where  goods  are  sold  for  action  for  breach  of  a  contract  to 
future  delivery  and  prior  to  the  time  buy  coal  to  be  mined :  Jones  v.  Lanier 
for  delivery  the  buyer  notifies  the  (Ala.),  73  So.  535.  The  measure  of 
seller  that  he  will  not  perform:  damage  held  difference  between  cost 
American  Mfg.  Co.  v.  Champion  Mfg.  of  manufacturing  and  price  agreed 
Co.,  73  Ga.  App.  551,  79  S.  E.  485 ;  upon,  less  freight  plaintiff  had  agreed 
Rodgers  v.  Wise,  106  Ark.  310,  153  to  deduct,  where  defendant  refused 
S.  W.  253,  43  L.  R.  A.  (N.  S.)  l(X)9n.  to  perform  its  contract  to  purchase 
A  buyer  waives  a  tender  of  perform-  silo  material  which  had  not  been 
ance  by  notifying  the  seller  that  he  manufactured:  Holland-Cook  Mfg. 
will  not  pay  for  them:  Von  Platen  Co.  v.  Consolidated  Wagon  &c.  Co. 
&c.  Co.  V.  Chicago  Veneered  Door  (Utah),  161  Pac.  922;  Westinghouse 
Co.,  190  111.  App.  23 ;  Passow  v.  Har-  Elec.  &c.  Co.  v.  Samson  Iron  Works, 
ris,  29  Cal.  App.  559,  156  Pac.  997.  234  Fed.  16,  148  C.  C.  A.  32. 
Where  the  contract  of  sale  is  severa-  *^  Southern  States  Co.  v.  Long 
ble  an  action  may  be  brought  on  the  (Ala.  App.)»  73  So.  148. 
default  of  any  of  the  severable  parts 
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REMEDIES  OF  THE  BUYER  ON  THE  CONTRACT 

§  5105.  Where  property  has  passed — ^Action  for  conver- 
sion or  nondelivery.^ — It  is  held  that  a  breach  of  contract  is 
the  proper  remedy  and  not  a  suit  on  the  warranty  where  the  seller 
fails  to  deliver  the  particular  variety  of  goods  specified  but  de- 
livers another  variety.* 

§  5106.  Where  title  has  not  passed — ^Action  for  failing  to 
deliver.* 

§  5107.  Measure  of  damages.^ — In  a  recent  case  it  was 
held  that  damage  to  meats  for  want  of  ice  was  contemplated 

*  The  buyer  may  sue  for  the  con-  the  damages  recoverable  being  the  ac- 
version  where  a  sale  of  chattels  has  tual  loss  sustained  provided  it  is 
been  completed  and  the  seller  fails  to  such  as  would  follow  from  the  breach, 
make  delivery:  Johnson  v.  Miller  and  which,  under  the  circumstances, 
(Tex.  Civ.  App.),  163  S.  W.  592.  An  might  be  presumed  to  have  been  con- 
action  may  be  either  brought  on  the  templated  by  the  parties:  McFadden 
contract  for  its  violation  or  for  the  v.  Shanley,  16  Ariz.  91,  141  Pac  732; 
conversion,  but  the  buyer  is  confined  United  States  Fidelity  &c  Co.  v. 
to  one  or  the  other  forms  of  action  Travelers'  Ins.  Mach.  Co.,  167  Ky. 
where  the  seller  of  cattle  has  refused  382  180  S.  W.  815 ;  Usrey  Lumber 
to  deliver:  Johnson  v.  Miller  (Tex.  Co.  v.  Huie-Hodge  Lumber  Co.,  135 
Civ.  App.),  163  S.  W.  592;  Walker  La.  511,  65  So.  627;  Hall  v.  Paine, 
Grain  Co.  v.  Denison  Mill  &c  Co.  224  Mass.  62,  112  N.  E.  153.  L.  R.  A. 
(Tex.  Civ.  App.),  178  S.  W.  555.  1917C,  737n;  W.  H.  Coylc  Consol 
Where  the  seller  breached  his  con-  Cos.  v.  Swift  &  Co.,  42  Okla.  613,  141 
tract  by  refusing  to  deliver  a  part  of  Pac  1114.  See  also  J.  P.  Smith 
the  goods  purchased,  the  buyer  might  Shoe  Co.  v.  Curme-Feltman  Shoe 
continue  with  the  contract  and  re-  Co.  (Ind.  App.),  118  N.  E,  360. 
cover  damages  for  failure  to  deliver:  The  sellers  are  liable  for  such  dam- 
Talcott  V.  Slater  Bros.  Cloak  &c.  Co.,  ages  as  are  the  natural  conse- 
171  App.  Div.  395,  157  N.  Y.  S.  499.  quences   of   a  breach   of   their  con- 

^  Handy    v.    Roberts     (Tex.    Civ.  tract,  where  they  agree  to  furnish  an 

App.)    165  S.  W.  37.  article  for  a  specified  purpose:  Jones 

*The  buyer's  remedy  for  the  sell-  &c.  Steel  Co.  v.  Wood,  249  Pa.  423, 

er's  breach  is  an  action  for  damages  94  Atl.   1067.      Loss    of    profits   by 

where  by  the  terms  of  the  contract  breach  of  a  seller's  contract  may  be 

the  property  in  the  thing  agreed  to  recovered  if  in  reasonable  contempla- 

be  sold  has  not  passed  to  the  buyer:  tion  of  the  parties  and  the  evidence 

Hamil  v.  Flowers,  184  Ala.  301,  63  So.  affords  data  from  which  the  amount 

994;    Baker  v.  Shaw,  78  Wash.  233,  of  profits  lost  could  be  reasonably  as- 

138  Pac.  888.  certained:   Davidson   Hardw.  Co.  v. 

*  As  far  as  money  can  do  it,  in  case  Delker  Buggy  Co.,  167  N.  Car.  423, 
of  breach  of  a  contract  of  sale,  the  83  S.  E.  557.  But  where  the  seller 
party  injured  should  be  made  whole;  had  no  notice  of  the  profits,  expected 
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by  the  parties  as  a  probable  consequence  of  a  breach  of  a  contract 
to  furnish  ice  for  a  meat  market.*  It  is  not  the  duty  of  the  seller 
to  purchase  elsewhere,  so  as  to  minimize  the  loss,  where  he  was 
justified  in  believing  that  the  seller  would  yet  deliver,  when  the 
seller  cancels  the  contract.* 

§  5108.  Measure  of  damages — Difference  between  con- 
tract-price and  market-value/ — But  the  buyer  can  not  be  de- 
profits  lost  by  the  seller's  breach  in  Mich.  80,  154  N.  W.  35 ;  Sauer  v.  Mc- 
delaying  shipments  can  not  be  recov-  Clintic-Marshall  Const.  Co.,  189  Mich, 
ered :  Connellee  v.  Chas.  C.  Thomp-  577,  155  N.  W.  586;  Heller  v.  Fergu- 
son Co.  (Tex.  Civ.  App.),  171  S.  W.  son,  189  Mo.  App.  484, 176  S.  W.  1126; 
1076;  Weber  Implement  Co.  v.  Acme  Consumers'  Glue  Co.  v.  Samuel  Bing- 
Harvesting  Mach.  Co.,  268  Mo.  363,  ham's  Son  Mfg.  Co.,  193  Mo.  App. 
187  S.  W.  874.  90,  181  S.  W.  1086;  Pritchett  v.  Jen- 

«  Mason  v.  Cedar  Lake  Ice  Co.,  123  kins,  52  Mont.  81,  155  Pac.  974 ;  In- 

Minn.  401,  143  N.  W.  1125 ;  Yamaoka  temational  Paper  Co.  v.  Rockefeller, 

V.  Kloeber,  71  Wash.  598,  129  Pac  161  App.  Div.  180.  146  N.  Y.  S.  371 ; 

387.  Langstroth  v.  J.  C.  Turner  Cypress 

•  Reid  V.  Somerset  Canning  Co.,  182  Lumber  Co.,  162  App.  Div.  818,  148 

IlL    App.    112.     Compare    Hart-Parr  N.  Y.  S.  224;  Fowler  v.  Gress  Mfg. 

Co.  V.  Finley,  31  N.  Dak.  130.  153  N.  Co.,  94  Misc.  650,  158  N.  Y.  S.  524 ; 

W.  137,  Ann.  Cas.  1917F,  706.  Mandel  v.  Steinhardt.   143  N.  Y.  S. 

^  The  measure  of  damages  is  usual-'  1098 ;  Seldin  v.  Golden,  161  N.  Y.  S. 
ly  the  difference  between  the  contract-  261 ;  B.  P.  Ducas  Co.  v.  Bayer  Co., 
price  and  the  market-price,  at  the  time  163  N.  Y.  S.  32 ;  American  Lumber  . 
and  place,  with  interest,  where  a  ven-  Co.  v.  Quiett  Mfg.  Co.,  162  N.  Car. 
dor  fails  to  deliver  personal  property :  395,  78  S.  E.  284 ;  American  Lumber 
Richardson  Const  Co.  v.  Whiting  Co.  v.  Drexel  Furniture  Co.,  167  N. 
Lumber  Co.,  116  Va.  490,  82  S.  E.  Car.  565,  83  S.  E.  801;  Winbome  & 
87;  Armstrong  v.  Walters,  223  Fed.  Co.  v.  Fulton  Mills,  171  N.  Car.  62, 
451 ;  George  F.  Craig  &  Co.  v.  Pierson  87  S.  E.  953;  Gardner  v.  Postal  Tele- 
Lumber  Co..  179  Ala.  535,  60  So.  838 ;  graph-Cable  Co.,  171  N.  Car.  405,  88 
Heard  v.  Heard,  181  Ala.  230,  61  So.  S.  E.  630.  L.  R.  A.  1916E,  484;  Wa- 
343;  Willingham  v.  Whitley,  189  Ala.  ters-Piercc  Oil  Co.  v.  Progressive 
52,  66  So.  681;  Ward  v.  Cotton  Seed  Gin  Co.  (Okla.),  159  Pac.  349;  Med- 
Products  Co.,  193  Ala.  101,  69  So.  lin  v.  Adams  Grain  &c.  Co.,  100  S. 
514;  McFadden  v.  Shanley,  16  Ariz.  Car.  359,  84  S.  E.  867;  Richard  Cocke 
91,  141  Pac  732 ;  Wiegel  v.  Road  Im-  &  Co.  v.  Big  Muddy  Coal  &c.  Co. 
provement  Dist  No.  1,  126  Ark.  31,  (Tex.  Civ.  App.),  155  S.  W.  1019; 
189  S.  W.  178 ;  J.  J.  Moore  &  Co.  v.  Standard  Milling  Co.  v.  Imperial  Rice 
J.  S.  Guerin  &  Co.,  165  Cal.  534,  132  Co.  (Tex.  Civ.  App.),  160  S.  W.  637; 
Pac.  1038;  Log  Mountain  Coal  Co.  Brewer  v.  Neatherly  (Tex.  Civ. 
V.  White  Oak  Coal  Co.,  163  Ky.  842,  App.),  162  S.  W.  1185;  Walker  Grain 
174  S.  "W.  721 ;  Paris  Flouring  Co.  v.  Co.  v.  Denison  Mill  &c.  Co.  (Tex. 
Imperial  Cotto  Milling  Co.,  181  111.  Civ.  App.),  178  S.  W.  555;  Loewi  v. 
App.  215;  Citizens'  Bank  v.  Adam  Long,  It  Wash.  480,  136  Pac.  673; 
Schillo  Lumber  Co.,  188  111,  App.  535 ;  Oriental  Trading  Co.  v.  Houser,  87 
Keeling-Easter  Co.  v.  R.  B.  Dunning  Wash.  184,  151  Pac.  242 ;  Wilson  v. 

6  Co.,  113  Maine  34.  92  Atl.  929;  Wiggin,  77  W.  Va.  1,  87  S.  E.  92.  The 
Chandler  Grain  &c.  Co.  v.  Shea,  213  buyer  might  recover  damages  meas- 
Mass.  398,  100  N.  E.  663;  Ozzola  v.  ured  by  the  difference  between  the 
Musolino,  225  Mass.  512,  114  N.  E.  contract-price  and  the  market-price 
1ZZ\  Galinski  v.  Thomas,  178  Mich.  f.  o.  b.  mine,  on  seller^s  breach  of  a 
589,  146  N.  W.  191;  Rockford  Mai-  contract  for  the  sale  and  delivery  of 
leable    Iron    Works   v.    Tilden,    188  coal  f.  o.  b.  shipper's  mine:  Sullivan 
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prived  of  all  damages  merely  because  no  regular  market-price  ex- 
isted at  time  of  breach.*  Under  the  Uniform  Sales  Act^  the  meas- 
ure of  damages  for  failure  to  deliver,  when  there  is  no  market, 
and  therefore  no  market-value,  is  the  loss  directly  and  naturally 
occasioned  the  buyer. 

V.    Boswell,    122    Md.    539,    89    Atl.  ited  to   such  damages   as  could  not 
940.     See    also    Kinney    v.    Ehren-  have   been    avoided,    where   plaintiff 
sperger    (Ala.    App.),    11    So.    439.  might  have  mitigated    the    damages 
The  measure  of  damages  for  breach  from  defendant's  breach  of   sale  by 
of  contract  to  deliver  lumber  at  a  cer-  purchasing     elsewhere ;     Wilson     v. 
tain  place  at  a  certain  time  is  the  dif-  Scarboro,  169  N.  Car.  654,  86  S.  E. 
ference  between  the  market-price  and  611 ;  Fought  v.  Joseph  Schlitz  Brcw- 
the  contract-price  at  the  place  of  de-  ing  Co.,  193  111.  App.  572.    The  buyer 
•livery,  and  if  there  is  no  market  at  may  recover  the  excess  paid  over  the 
that  place,  then  at  the  nearest  market  contract-price  where  in  case  of  breach 
with  freight  therefrom,  with  compen-  of  contract  of  sale  the  market  was 
sation  for  time,  trouble,  and  expense  rising,  and  the  seller  refused  to  de- 
involved    in    procuring    the    lumber :  liver,  and  the  buyer  immediately  upon 
North   Shore   Lumber   Co.   v.    South  breach  purchased  the  goods  in  the  open 
Side   Lumber   Co.,    176  111.   App.   96.  market:    San  Angelo  Cotton  Oil  Co. 
It  was  held  that  plaintiffs  could  re-  v.  Houston  County  Oil  Mill  &c  Co. 
cover    difference    between    contract-  (Tex.  Civ.  App.),  185  S.  W.  887.  One 
price  and  market-price,  and,  if  unable  can,  in  an  action  for  breadi  of  con- 
to   purchase   in    market    a    sufficient  tract  for   failing  to  furnish  the  ice, 
amount   of    timber,   the   profits   they  recover   the   profits    he    would   have 
would  have  made  on  this  remainder,  realized  by  its  resale,  where  he  pur- 
and  any  other  proximate  damages  in  chased  ice  for  the  season  for  the  pur- 
an  action  for  failure  to  deliver  con-  pose  of  reselling  it  in  an  established 
tracted  timber  for  plaintiff's  sawmill:  retail  business,  to  the  seller^s  knowl- 
Arthur  Delapierre  ,Co.  v.  Chickasaw  edge :  Crystal  Springs  Ice  Co.  v.  Hol- 
Lumber   Co.,    Ill    Miss.   607,   71    So.  liday,  106  Miss.  714,  64  So.  658.  Where 
872.     The  market-value  could  be  de-  it  was  not  possible  or  practicable  to 
termined   by  considering  their   mar-  buy  ice  on  the  market  to  lessen  the 
ket-value  in  a  city  where  there  was  a  damages,  the  measure  of  damages  for 
market,  less  the  cost  of  removal,  in  an  breach  of  contract  to  sell  ice  for  re- 
action  for  refusal  to  deliver  paving  sale  at  retail  by  the  buyer  is  the  loss 
blocks    sold,    where    there    was    no  of  profits,  under  proof  of  proper  facts 
market  in  the  town  where  they  were  as  to  the  certainty  of  loss  of  profits: 
quarried :  LaFrance  v.  Desautels,  225  Wilt  v.  Hammond,  179  Mo.  App.  406, 
Mass.  324,   114  N.  E.  312;  Allen  v.  165  S.W.362;  Irwin  v.  Kelly.  176  IlL 
Nothern,    121    Ark.    150,    180    S.   W.  App.  178;  Baker  v.  Shaw,  78  Wash. 
465.     If  no  substantial  damages  are  233,  138  Pac.  888.    The  defendant  is 
shown,  on  a  seller's  breach  of  coij-  not  entitled  to  reduce  the  damages  on 
tract   to   deliver,    the   buyer   is   enti-  the  theory  that  each  bushel  of  beans 
tied    to    recover    nominal    damages:  would  contain  a  certain  amount  of 
Berbarry  v.  Tombacher,  162  N.  Car.  waste  and  would  therefore  reduce  the 
497,  11  S.  E.  412.     And  plaintiff  was  amount  of  the  recovery,  in  an  action 
only  entitled  to  recover  nominal  dam-  for  breach  of  a  contract  for  sale  of 
ages  on  proof  that  the  market-value  kidney  beans:  Wellman  v.  O'Connor- 
of   wheat  at  that  time   was  only  78  Martin  Co.,  178  Mich.  682,  146  N.  W. 
cents,  in  an  action   for  breach  of  a  289. 

contract  to  .deliver  wheat  at  thresh-        ^  g   p  Ducas  Co.  v.  Bayer  Co.,  163 

ing  time   for  80    cents    per    bushel :  N.  Y.  S.  32. 

Troendle  v.  Steger,  159  Ky.  182,  166        »  Birdsong  &  Co.  v.  Marty,  163  Wis. 

S.  W.  779.    Compensation  will  be  lim-  516,  158  N.  W.  289. 
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§  5110.    Buyer's  remedies  for  breach  of  warranty." — It 
has  been  held  that  in  case  of  a  conditional  sale,  an  action  for 


*®A  breach  of  warranty  was  held 
ground  for  rescission  where  defend- 
ant sold  plaintiff  an  automobile  under 
an  implied  warranty  that  it  was  fit 
for  a  particular  service:  Interna- 
tional Harvester  Co.  v.  Porter,  160 
Ky.  509,  169  S.  W.  993;  McCoy  v. 
Prince,  11  Ala.  App.  388,  66  So.  950; 
Brought  V.  Redewill  Music  Co.,  17 
Ariz.  393,  153  Pac.  285 ;  C.  B.  Ensign 
&  Co.  V.  Coifelt,  119  Ark.  1,  177  S. 
W.  735;  Pepper  v.  Vedova,  26  CaL 
App.  406,  147  Pac.  105 ;  Lane  v.  Mc- 
Lay,  91  Conn.  185,  99  Atl.  498; 
Hakes  v.  Aaron,  182  IlL  App.  100; 
Four  Traction  Auto  Co.  v.  Hurni, 
170  Iowa  476,  153  N.  W.  102;  Hostet- 
ler  V.  Bartholomew,  95  Kans.  217,  147 
Pac.  1134;  Stevens  Tank  &c.  Co.  v. 
Berlin  Mills  Co.,  112  Maine  336,  92 
Atl.  180;  Smith  v.  Means,  170  Mo. 
App.  158,  155  S.  W.  454;  Miller  v. 
Zander,  85  Misc.  499,  147  N.  Y.  S. 
479;  Bracken  v.  Fidelity  Trust  Co., 
42  Okla.  118,  141  Pac  6,  L.  R.  A. 
1915B,  1216n;  Koehler  v.  Dennison, 
72  Ore.  362,  143  Pac.  649;  Mueller  v. 
Simon  (Tex.  Civ.  App.),  183  S.  W. 
63 ;  Unadilla  Silo  Co.  v.  Hull,  90  Vt. 
134,  96  Atl.  535.  The  courts  in  some 
of  the  states  held  that  an  executed 
sale  can  not  be  rescinded  for  breach 
of  a  warranty  in  the  absence  of  fraud 
or  an  agreement  to  rescind:  Eagle 
Glass  &c  Co.  v.  Second  Hand  Pipe 
&c.  Co.,  74  W.  Va.  228.  81  S.  E.  976; 
Baer  Grocer  Co.  v.  Barber  Milling 
Co.,  223  Fed.  969,  139  C.  C.  A.  449; 
Rimmele  v.  Huebner,  190  Mich.  247, 
157  N.  W.  10;  Brown  v.  Warwick,  80 
Misc.  241,  141  N.  Y.  S.  919. 'See  also 
Ulrich  V.  Galveston  &c.  Piano  Co. 
(Tex.  Civ.  App.),  199  S.  W.  310.  The 
buyer,  upon  discovery  of  a  l?x.each, 
and  so  long  as  the  contract  is  execu- 
tory, may  rescind  and  recover  any 
consideration  given,  or  he  may  elect 
to  accept  the  property  and  recover 
damages  for  the  breach  of  the  war- 
ranty where  personal  property  is 
sold  upon  an  express  warranty  as 
to  quality:  Robinson  v.  HuflFstet- 
ler,  165  N.  Car.  459,  81  S.  E.  753; 
Richard  Cocke  &c.  Co.  v.  Big  Muddy 
Coal  &c.  Co.  (Tex.  Civ.  App.), 
155    S.   W.    1019.    Where   the    facts 


justify  it,  the  buyer  may  adopt 
either  of  two  remedies;  first,  rescind 
the  contract  of  sale,  return  the  goods, 
and  sue  for  the  price  paid,  or,  second, 
he  may  afHrm  the  contract  and  sue 
for  breach  of  warranty :  Eason  Drug 
Co.  V.  Montgomery  Showcase  Co., 
186  Ala.  454,  65  So.  345;  McCoy  v. 
Prince,  11  Ala.  App.  388,  66  So.  950; 
Thompson  v.  O.  A.  Crenshaw  Grain 
Co.,  113  Ark.  169.  167  S.  W.  699; 
Woodford  Distilling  Co.  v.  Reming- 
ton Typewriter  Co.,  174  111.  App.  244 ; 
J.  I.  Case  Threshing  Mach.  Co.  v. 
Badger,  56  Ind.  App.  399,  105  N.  E. 
576;  Paxton-Eckman  Chemical  Co.  v. 
Mundell,  62  Ind.  App.  45,  112  N.  K 
546;  Bright  Nat  Bank  v.  Hanson 
(Ind.  App.),  113  N.  E.  434;  American 
Fruit  Product  Co.  v.  Davenport  Vin- 
egar &C.  Works,  172  Iowa  683.  154  N. 
W.  1031;  Lyman  v.  Wederski,  95 
Kans.  438,  148  Pac.  642;  Cooper  v. 
Ragsdale,  96  Kans.  772,  153  Pac.  516; 
Piersall  v.  Huber  Mfg.  Co.,  159  Ky. 
338,  167  S.  W.  144;  Barnard  v.  Na- 
pier, 167  Ky.  824,  181  S.  W.  624; 
Glover  Mach.  VVorks  v.  Cooke- 
Jellico  Coal  Co.,  173  Ky.  675.  191 
S.  W.  516;  White  Automobile  Co.  v. 
Dorsey.  119  Md  251,  86  Atl.  617; 
Mobile  Auto  Co.  v.  R.  W.  Sturges  & 
Co.,  107  Miss.  848,  6S  So.  205 ;  Rosen- 
baum  V.  Davis  &c.  Co.,  Ill  Miss.  278. 
71  So.  388;  Shannon  v.  Abell,  169 
Mo.  App.  598,  155  S.  W.  62;  Excel- 
sior Stove  Mfg.  Co.  v.  Million,  174 
Mo.  App.  718,  161  S.  W.  298;  Mor- 
brose  Inv.  Co.  v.  Flick,  187  Mo.  App. 
528,  174  S.  W.  189;  J.  W.  Jenkins' 
Sons  Music  Co.  v.  Kindle  (Mo. 
App.),  180  S.  W.  557;  El  Paso  Mill- 
ing Co.  v.  Davis  (Mo.  App.),  183  S. 
W.  361 ;  Doornbos  v.  Thomas,  50 
Mont.  370.  147  Pac.  277;  Smith  v. 
Hedges,  89  Misc.  183,  152  N.  Y.  S. 
95 ;  McElraevy  &c.  Co.  v.  St.  Joseph's 
Home,  143  N.  Y.  S.  235;  Tomlinson 
&  Co.  V.  Morgan,  166  N.  Car.  557,  82 
S.  E.  953 ;  Winn  v.  Finch,  171  N.  Car. 
272,  88  S.  E.  332;  Voris  v.  Gage,  46 
Okla.  748,  149  Pac.  150;  Spaulding  v. 
Howard,  51  Okla.  502,  152  Pac.  106; 
Elzea  V.  Brown,  59  Pa.  Super.  Ct. 
403 ;  Williamson  Heater  Co,  v.  Pax- 
ville  School  Dist.  No.  19,  102  S.  Car. 
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breach  of  warranty  can  not  be  maintained,  in  the  absence  of  a 
statute  giving  such  right,  until  the  price  is  paid  and  the  title 
passed.*^ 


§5111.    Agreement  for  specific  remedy.^' 

§  5112,     Measure  of  damages  for  breach  of  warranty.^' — It 

is  held  that  the  buyer  may  recover  damages  for  breach  of  war- 


295.  S7  S.  E.  69;  Hubbs  v.  Marshall 
(Tex.  Civ.  App.),  175  S.  W.  716;  Kel- 
sey  V.  J.  W,  Ringrose  Net  Co.,  152 
Wis.  499,  140  N.  W.  66.  Where  goods 
do  not  comply  with  contract  require- 
ments the  buyer  may  retain  them  and 
sue  for  the  breach  of  the  warranty: 
Monarch  Metal  &c  Co.  v.  Hanick, 
172  Mo.  App.  680,  155  S.  W.  858; 
Western  Union  Tel.  Co.  v.  Jackson 
Lumber  Co..  187  Ala.  629,  65  So.  962 ; 
McCoy  V.  Prince,  11  Ala.  App.  388, 
66  So.  950;  Denver  Horse  Importing 
Co.  V.  Schafer,  58  Colo.  376,  147  Pac 
367;  Dietrich  v.  Badders,  4  Del,  499, 
90  Atl.  47 ;  Mcllvrid  v.  Murphy,  190 
111.  App.  515;  Dravo  Doyle  Co.  v. 
Sulzberger  &c.  Co.,  197  111.  App.  547; 
Edwards  Mfg.  Co.  v.  Stoops,  54  Ind. 
App.  361,  102  N.  E.  980;  Barnard  v. 
Napier.  167  Ky.  824,  181  S.  W.  624; 
Greer  v.  Whalen,  125  Md.  273,  93  AtL 
521 ;  Gascoigne  v.  Cary  Brick  Co., 
217  Mass.  302.  104  N.  E.  734,  Ann. 
Cas.  1917C,  450n ;  Monarch  Metal  &a 
Co.  V.  Hanick,  172  Mo.  App.  680,  155 
S.  W.  858;  Excelsior  Stove  Mfg.  Co. 
V.  Million,  174  Mo.  App.  718,  161  S. 
W.  298;  Interboro  Brewing  Co.  v. 
Independent  Consumers'  Ice  Co.,  83 
Misc  119,  144  N.  Y.  S.  820;  Murray 
Co.  V.  Palmer  (Okla.),  154  Pac  1137; 
Williamson  Heater  Co.  v.  Paxville 
School  Dist,  No.  19,  102  S.  Car.  295, 
87  S.  E.  69 ;  Ft  Worth  Grain  &c.  Co. 
V.  Walker  Grain  Co.  (Tex.  Civ. 
App.),  168  S.  W.  470;  Bolt  v.  State 
Savings  Bank  (Tex.  Civ.  App.),  179 
S.  W.  1119;  Ney  v.  Wrenn,  117  Va. 
85.  84  S.  E.  1 ;  Unadilla  Silo  Co.  v. 
Hull.  90  Vt.  134,  96  Atl.  535. 

11  Mone3rweight  Scale  Co.  v.  David, 
180  Mich.  8,  146  N.  W.  391;  G.  B. 
Shearer  Co.  v.  Kakoulis,  144  N.  Y. 
S.  1077.  See  also  Skoog  v.  Mayer 
Bros.  Co.,  122  Minn.  209,  142  N.  W. 
193. 

12  It  generally  confers  a  cumulative 
remedy,    where    a    warranty   merely 


confers  on  the  buyer  the  right  to  re- 
turn the  property  and  make  a  settle- 
ment on  specified  terms,  but  it  is  ex- 
clusive of  other  forms  of  remedy  if 
stipulation  for  the  return  is  manda- 
tory :  Crouch  v.  Fahl  (Ind.  App.),  113 
N.  E.  1009;  Hope  v.  Peck  (Okla.), 
132  Pac  344;  Updegrove  v.  Gould 
Balance  Valve  Co.  (Okla.),  156  Pac. 
684.  It  was  held  that  a  contract  of 
sale  of  a  stallion,  giving  privilege  of 
returning  him  in  a  certain  time  and 
receiving  another  if  not  as  guaran- 
teed, furnished  the  only  remedy  for  his 
failure  to  come  up  to  guaranty :  Hol- 
land Banking  Co.  v.  Haynes,  125  Ark. 
10.  187  S.  W.  632 ;  Crouch  v.  Leake, 
108  Ark.  322,  157  S.  W.  390,  50  L.  R. 
A.  (N.  S.)  774n ;  Harrison  v.  Walker, 
124  Ark.  555,  188  S.  W.  17 ;  J,  I.  Case 
Threshing  Mach.  Co.  v.  Badger,  56 
Ind.  App.  399,  105  N.  K  576;  Amer- 
ican  Nat  Bank  v.  Allen,  195  Mo.  App. 
98,  190  S.  W.  947.  The  privilege  of 
returning  being  merely  an  option,  that 
the  seller  of  a  stallion  permitted  the 
buyer  to  return  it,  if  not  as  war- 
ranted, would  not  prevent  the  buyer 
from  suing  for  breach  of  the  war- 
ranty that  the  horse  was  a  50  per 
cent,  foal-getter:  Loisseau  v.  Gates, 
31  S.  Dak.  227,  140  N.  W.  258,  Ann. 
Cas.  1915D,  1157n;  Denver  Horse 
Importing  C^.  v.  Schafer,  58  Colo. 
376,  147  Pac.  367 ;  Lcitner  v.  Thayer, 
24  Wyo.  378,  159  Pac  1084. 

1*  The  buyer's  measure  of  damages 
is  th^  difference  between  the  value 
of  the  goods  as  warranted  and  the 
value  of  the  goods  actually  received 
where  goods  sold  were  not  as  war- 
ranted:   Thompson  v.  O.   A.   Cren- 
shaw Grain  Co.,  113  Ark.  169,  167  S. 
W.  699;  Western  Cabinet  &c   Mfg. 
Co.  V.  Davis,  121  Ark.  370,  181  S.  W. 
273;  Denver  Horse  Importing  Co.  v. 
Schafer,  58  Colo.  376.  147  Pac  367; 
Loper  V.  Lingo  (Del.  Super.),  97  Atl. 
585;  Overall  v.  Chicago  Motor  Car 
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ranty,  though  it  resold  the  goods  for  the  price  it  paid  without 


Co.,  183  111.  App.  276;  Stark  Music 
Printing  &c.  Co.  v.  Witmark,  189  III. 
App.  293;  Dravo  Doyle  Co.  v.  Sulz- 
berger &  Sons  Co.,  197  111.  App.  547 ; 
Sanderson  v.  Trump  Mfg.  Co.,  180 
Ind.  197,  102  N.  E.  2 ;  Natchez  Drug 
Co.  V.  Ratekin  Seed  House,  165  Iowa 
641,  146  N.  W.  865 ;  Norris  v.  O'Con- 
nor, 166  Iowa  303,  147  .N.  W.  752; 
Barnard  v.  Napier,  167  Ky.  824,  181 
S.  W.  624;  Hauss  v.  Surran,  168  Ky. 
686,  182  S.  W.  927;  White  Automo- 
bile Co.  V.  Dorsey,  119  Md.  251,  86 
Atl.  617 ;  Patterson  v.  Gore,  177  Mich. 
591,  143  N.  W.  643 ;  J.  A.  Fay  &c.  Co. 
V.  Cummer  Mfg.  Co.,  190  Mich.  281, 
157  N.  W.  1 ;  Skoog  v.  Mayer  Bros. 
Co.,  122  Minn.  209,  142  N.  W.  193; 
Wilson  V.  Danderand,  124  Minn.  120, 
144  N.  W.  460 ;  Shannon  v.  Abell,  169 
Mo.  App.  598,  155  S.  W.  62;  Ever- 
sole  V.  Hanna,  184  Mo.  App.  445,  171 
S.  W.  25;  Oxegenator  Co.  v.  John- 
son, 99  Nebr.  641,  157  N.  W.  339; 
Powell  V.  New  England  Cotton  Yarn 
Co.,  154  App.  Div.  875,  139  N.  Y.  S. 
569;  Miller  v.  Zander,  85  Misc.  499, 
147  N.  Y.  S.  479 ;  Detroit  Steel  Prod- 
ucts Co.  V.  Bernheimer  &c  Brewing 
Co.,  151  N.  Y.  S.  876;  Hampton 
Guano  Co.  v.  Hill  Live  Stock  Co., 
168  N.  Car.  442,  84  S.  E.  774,  L.  R. 
A.  1915D,  875n;  Winn  v.  Finch,  171 
N.  Car.  272,  88  S.  E.  332 ;  Burgess  v. 
Felix,  42  Okla.  193,  140  Pac  1180; 
Kansas  City  Hay  Press  Co.  v.  Will- 
iams, 51  Okla.  6,  151  Pac  570 ;  Mur- 
ray Co.  V.  Palmer  (Okla.),  154  Pac. 
1137;  Liggett  v.  Ritter,  54  Pa.  Super. 
Ct  405;  Reynolds  v.  Ramsey,  56  Pa. 
Super.  Ct  97;  Loisseau  v.  Grates,  31 
S.  Dak.  227,  140  N.  W.  258,  Ann. 
Cas.  1915D,  1157n;  Ft.  Worth  Grain 
&C.  Co.  v.  Walker  Grain  Co.  (Tex. 
Civ.  App.),  168  S.  W.  470;  Mueller 
v.  Simon  (Tex.  Civ.  App.),  183  S.  W. 
63 ;  Jacot  v.  Grossmann  Seed  &c.  Co., 
115  Va.  90,  78  S.  E.  646;  Burnley  v. 
Shinn.  80  Wash.  240,  141  Pac  326, 
Ann.  Cas.  1916B,  96n;  Eagle  Glass 
&c  Co.  V.  Second  Hand  Pipe  &c.  Co., 
74  W.  Va.  228,  81  S.  E.  976;  Wilson 
V.  Wiggin,  n  W.  Va.  1,  87  S.  E.  92. 
Where  there  is  a  breach  of  warranty 
of  machinery  sold,  the  measure  of 
damages  is  difference  between  con- 
tract-price   and    actual    value,    with 


such  special  damages  as  were  in  the 
contemplation  of  the  parties :  Under- 
wood V.  Coburn  Motor  Car  Co.,  166 
N.  Car.  458,  82  S.  E.  855.  The  buyer 
can  recover  the  purchase-money  and 
freight  paid  for  transportation  and 
reasonable  compensation  for  care  and 
keep  of  the  stallion  on  rescission  of 
contract  for  sale  of  stallion  for 
breach  of  warranty:  Hostetler  v. 
Bartholomew.  95  Kans.  217,  147  Pac. 
1134.  The  buyer  could  recover  the 
expense  of  treating  mules  affected 
with  glanders  and  for  maintaining 
them  in  quarantine,  under  an  implied 
warranty  that  mules  bought  were 
free  from  contagious  diseases :  Sand- 
lin  V.  Wilder,  142  Ga.  131,  82  S.  E. 
440.  Plaintiff's  measure  of  damages 
in  an  action  for  breach  of  warranty 
of  material  sold  is  the  loss  directly 
and  naturally  resulting:  Jorgensen 
V.  Gessell  Pressed  Brick  Co.,  45 
Utah  31,  141  Pac  460,  Ann.  Cas. 
1917C,  309n.  Where  there  is  a 
breach  of  warranty  as  to  the  variety 
of  seeds  sold  to  one  who  resells  to 
the  grower  with  the  same  warranty, 
the  measure  of  damages  is  the  dif- 
ference in  market-value  between 
the  crop  produced  and  the  crop 
which  would  have  been  produced 
if  the  seed  had  been  of  the  variety 
warranted:  Buckbee  v.  P.  Hohena- 
del,  Jr.,  Co.,  224  Fed.  14,  139  C.  C.  A. 
47fiL  It  is  held  the  difference  be- 
tween the  value  of  the  crop  of  the 
kind  that  was  produced  during  the 
first  season  in  which  they  bore  and 
the  crop  which  would  have  ordinarily 
been  produced  if  the  plants  had  been 
of  the  variety  represented,  together 
with  the  cost  of  resetting  and  recul- 
tivating  and  the  cost  .of  the  new 
plants  is  the  measure  of  damages  for 
a  breach  of  warranty  as  to  the  variety 
of  strawberry  plants  sold:  Smeltzer 
v.  Tippin,  109  Ark.  275,  160  S.  W. 
221 ;  Graf  ton-Stamps  Drug  Co.  v. 
Williams,  105  Miss.  296,  62  So.  273 ; 
Keeler  v.  Green,  51  Mont.  42,  149 
Pac  286;  Ford  v.  Farmers'  Exch., 
136  Tenn.  287,  189  S.  W.  368.  It  is 
held  that  the  measure  of  damages  for 
breach  of  warranty  in  selling  fruit 
trees  is  the  difference  between  the 
value  of  the  farm  at  the  date  when 
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warranty/*  If  there  is  an  entire  failure  of  value,  the  price  paid 
may  be  recovered. ^° 

§  5113.  Measure  of  damages  for  breach  of  warranty  of 
quality.** — It  has  been  held  that  a  buyer  is  entitled  to  recover 
the  difference  between  the  contract-price  and  the  market-value 


the  breach  was  discovered  and  its 
value  as  it  would  have  been  had  the 
trees  been  as  warranted:  Lunt  v. 
Brown  Bros.  Co.,  157  N.  Y.  S.  150. 
The  diflference  between  their  market- 
price  at  the  time  they  should  have 
been  gathered  and  the  price  when 
they  were  harvested,  on  account  of 
defects  in  the  engine,  was  proper  for 
consideration  on  the  question  of  dam- 
ages where  the  seller  of  a  traction 
engine  guaranteed  to  develop  20 
horsepower  was  told  that  the  buyer 
wanted  it  for  use  in  raising  and  har- 
vesting potatoes:  Southern  Gas  &c 
Engine  Co.  v.  Adams  (Tex.  Civ. 
App.),  169  S.  W.  1143.  It  is  held  that 
expense  of  keeping  a  stallion  bought 
is  a  proper  item  of  damage  where 
the  warranty  under  which  he  was 
sold  was  broken:  Cooper  v.  Rags- 
dale,  96  Kans.  772,  153  Pac.  516; 
Glover  Mach.  Works  v.  Cooke-Jellico 
Coal  Co.,  173  Ky.  675,  191  S.  W.  516; 
Stems  V.  Hudson,  113  Maine  154,  93 
Atl.  58.  For  breach  of  warranty  as 
to  grade  of  fertilizer,  purchaser  is 
only  entitled  to  diminution  of  crop 
value:  Stuart  v.  Burlington  County 
Farmers*  Exchange,  89  N.  J.  L.  12, 
97  Atl.  775.  It  was  held  that  the 
measure  of  damages  for  breach  of 
warranty  that  metal  shingles  were  fit 
for  use  on  a  particular  building  was 
the  cost  of  the  shingle  roof,  includ- 
ing the  cost  of  the  shingles  and  ex- 
pense of  putting  them  on,  less  their 
value  after  their  removal,  to  which 
should  be  added  the  expense  incurred 
in  attempting  to  repair  and  improve 
the  roof  to  conform  to  the  warranty: 
I^dwards  Mfg.  Co.  v.  Stoops,  54  Ind. 
App.  361,  102  N.  E.  980. 

i*K-W  Ignition  Co.  v.  Greenville 
Metal  Products  Co.  (Ind.  App.),  114 
N.  E.  989.  An  Alabama  case  holds 
tha^  the  buyer  may  recover  for 
breach  of  warranty  though  he  has 
resold  them  for  more  than  he  paid : 
Stewart  v.  Riley,  189  Ala.  519,  66  So. 


488.  But  see  Western  Implement  Co. 
v.  Blodgett,  24  Cal.  App.  19,  140 
Pac.  38. 

1*  Springer  v.  Puckett,  25  Colo. 
App.  547,  139  Pac.  1115;  Walls  v. 
Tinsley,  187  Mo.  App.  462,  173  S, 
W.  19. 

*®  Where  shingles  were  bought  to 
be  delivered  direct  to  a  patron  of  the 
purchaser,  and  were  delivered,  but 
were  not  of  quality  warranted,  the 
purchaser  could  recover  expenses  con- 
nected with  a  final  adjustment  of  the 
sale  under  Sales  Act,  S  69:  Coast 
Central  Milling  Co.  v.  Russell  Lum- 
ber Co.,  88  Conn.  109,  89  Atl.  898. 
The  difference  between  the  value  of 
the  car  in  its  defective  condition  at 
the  time  of  sale  and  its  value  if  it 
had  been  as  represented  is  the  meas- 
ure of  damages  for  a  breach  of  war- 
ranty as  to  the  quality  and  condi- 
tion of  an  automobile:  Rittenhouse- 
Winterson  Auto  Co.  v.  Kissner,  129 
Md.  102.  98  Atl.  361 ;  Elliott  Supply 
Co.  v.  Johnson,  34  N.  Dak.  632,  159 
N.  W.  2.  And  it  is  held  that  the 
buyer's  measure  of  damages  is  that 
which  might  be  fairly  considered 
arising  out  of  the  ordinary  course  of 
things  from  the  breach  of  the  con- 
tract itself,  which  is  the  difference  in 
value  between  the  crop  actually  raised 
and  the  crop  that  might  have  been 
raised  if  there  had  been  compliance 
with  the  contract  where  a  seller 
failed  to  furnish  fertilizer  which 
complied  with  the  requirements  of 
the  brand  ordered :  Philbrick  v.  Ken- 
dall, 111  Maine  198,  88  Atl.  540,  It 
is  held  that  defective  quality  could 
not  wholly  defeat  the  seller's  claim 
for  the  price,  where  the  goods  had 
been  resold  by  the  buyer,  but  the 
biiyer  in  such  case  could  offset  only 
his  actual  damages  from  the  breach, 
where  there  was  a  breach  of  war- 
ranty: Jewell  Belting  Co.  v.  Hamil- 
ton Rubber  Mfg.  Co.,  257  111.  238, 
100  N.  E.  920. 
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together  with  ^ny  part  of  the  price  paid  where  he  has  re- 
jected goods  of  defective  quality." 

§5114.  Rescission  by  buyer— Placing  seller  in  statu 
quo." — But  the  purchaser  will  be  permitted  a  reasonable 
time  to  test  the  chattels  and  to  rescind  if  not  meeting  the  war- 
ranty. What  is  a  reasonable  time  will  depend  on  the  circum- 
stances in  each  case.*" 


IT  First  Church  of  Christ  v.  South- 
ern Seating  &c.  Cabinet  Co.,  76 
Wash.  367,  136  Pac.  127. 

^^A  vendee  can  not  rescind  the 
contract  of  sale  where  he  has  sold  a 
part  of  the  goods  and  is  thus  unable 
to  restore  them  to  the  vendor:  Illi- 
nois Glass  Co.  V.  Ozell  Co.,  197  111. 
App^  626.  A  party  can  not  affirm  a 
contract  in  part  and  rescind  in  part; 
if  he  rescinds  at  all,  he  must  do  so 
in  toto:  Stark  Music  Printing  &c 
Co.  V.  Witmark,  189  111.  App.  293; 
S.  B.  &  B.  W.  Fleisher  v.  Abbott,  222 
Fed.  211.  137  C  C.  A.  525;  Levy  v. 
John  C.  Dettra  &  Co.,  91  Misc.  41, 
154  N.  Y«  S.  176.  A  purchaser  of  a 
gasoline  lighting  machine,  who  seeks 
to  avoid  the  contract  for  the  failure 
of  the  machine  to  meet  certain  rep- 
resentations, was  bound  to  act 
promptly  upon  the  discovery  of  facts 
authorizing  the  rescission  under  Rev. 
Codes,  §  5065:  Hillman  v.  Luzon 
Cafe  Co.,  49  Mont.  180,  142  Pa.  641 ; 
Ripley  v.  Jaickson  Zinc  &c.  Co.,  221 
Fed.  209.  136  C.  C.  A.  619 ;  Crescent 
Milling  Co.  v.  H.  N.  Strait  Mfg.  Co., 
227  Fed.  804,  142  C.  C  A.  328;  Mc- 
Coy v.  Prince,  11  Ala.  App.  388,  66 
So.  950;  Brown  v.  Domestic  Utilities 
Mfg.  Co.,  172  Cal  733,  159  Pac.  163; 
M.  Hommel  Wine  Co.  v.  Netter,  197 
lU.  App.  382 ;  J.  B.  Millet  Co.  v.  An- 
drews,  175  Mich.  350,  141  N.  W.  578 ; 
Linderman  Mach.  Co.  v.  Shaw* 
Walker  Co.,  187  Mich.  28,  153  N.  W. 
34;  Marth  v.  Wiskerchen,  186  Mo. 
App.  515,  172  S.  W.  410;  SterKng 
Silver  Mfg.  Co.  v.  Worrel  (Mo. 
App.).  154  S.  W.  866;  Miller  v.  Zan- 
der. 85  Misc.  499,  147  N.  Y.  S.  479; 
Salomon  v.  Olkin,  91  Misc.  17.  154 
N.  Y,  S.  204;  Reichenthal  v.  Glock- 
ner,  158  N.  Y.  S.  699;  Alamo  Auto 
Sales  Co.  v.  Herms  (Tex.  Civ.  App,). 
184  S.  W.  740.  After  a  machine  had 
been   greatly   damaged   through    the 


fault  of  the  buyer,  he  can  not  rescind 
the  purchase  of  an  automobile  for 
breach  of  warranty:  Burnley  v. 
Shinn,  80  Wash.  240,  141  Pac.  326, 
Ann.  Cas.  1916B,  96n.  Merely  ex- 
pressing a  willingness  to  rescind  or 
a  proposal  to  rettun  the  property 
will  not  amount  to  a  rescission.  The 
rescission  must  be  positive:  Collins 
V.  Sktllings,  224  Mass.  275,  112  N.  £. 
938.  The  discovery  of  a  secret  defect 
in  yam  after  a  number  of  deliveries 
had  b^n  made,  not  ascertainable  by 
ordinary  inspection  or  tests,  held  to 
entitle  the  purchaser  to  rescind  and 
refuse  to  accept  further  deliveries: 
Roxford  Knitting  Co.  v.  Hamilton 
Mfg.  Co.,  205  Fed.  842,  124  C  C- 
A.  44. 

^^  United  Motor  San  Francisco  Co. 
V.  Callander,  30  Cal.  App.  41.  157 
Pac.  561 ;  Dietrich  v.  Badders,  4  Del. 
499,  90  Atl.  47 ;  Hakes  v.  Aaron,  182 
III.  App.  100;  Pictorial  Review  Co.  v, 
Fitz-Gibbon,  163  Iowa  644,  145  N. 
W.  315;  Lake  v.  Western  Silo  Co., 
177  Iowa  735,  158  N.  W.  673;  Fred 
S.  Todd  Shoe  Co.  v.  Pierce  Shoe  Co, 
(Iowa).  160  N.  W.  827;  International 
Harvester  Co.  v.  Bean,  159  Ky.  842, 
169  S.  W.  549;  Meek  Coal  Co.  v. 
(korge  D.  Whitcomb  Co.,  164  Ky. 
833,  176  S.  W.  354;  Bayer  v.  Winton 
Motor  Car  Co.,  194  Mich.  222,  160  N. 
W.  642;  Minot  Grocery  Co.  v.  Flat- 
head Produce  Co.,  30  N.  Dak.  533,  153 
N.  W.  284;  Couch  v.  O'Brien  (Okla.), 
136  Pac  1088;  Koehler  v.  Dennison, 
72  Ore.  362,  143  Pac  649;  Purcell  v. 
International  Harvester  Co.,  37  S. 
Dak.  517,  159  N.  W.  47;  Higson  v. 
Hughes,  72  Wash.  362.  130  Pac  478 ; 
Kelsey  v.  J.  W.  Ringrose  Net  Co.,  152 
Wis.  499,  140  N.  W.  66.  Where  the 
delay  is  clearly  unreasonable,  what 
is  a  reasonable  time  to  offer  to  re- 
scind and  restore,  or  to  oflFer  to  re- 
store,   merchandise,    on    failure    of 
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§  5115.     Buyer's  damages  on  rescission — Recovery  of  pur- 
chase-price paid.*^ 

§  5 1 1 6.     Interest  and  special  damages.^^ 

§  5117.     Special  damages."— It  is  held  that  it  is  the  pur- 
chaser's duty  to  make  reasonable  exertions  to  minimize  damages. 


warranty,  though  ordinarily  for  the 
jury,  may  be  determined  by  the 
court:  Barber  Medicine  Co.  v. 
Bradley,  48  Okla,  82,  150  Pac.  127. 
And  a  buyer  was  not  required  to 
call  for  a  repayment  and  a  return  of 
the  notes  before  the  expiration  of 
90  days,  where  a  contract  of  sale 
stipulated  that,  if  the  buyer  was  dis- 
satisfied at  the  expiration  of  90  days, 
the  seller  would  repay  the  cash  and 
return  the  notes  given  in  pasrment: 
Watson  V.  Rice  (Tex.  Civ.  App.), 
166  S.  W.  106;  Manchester  Sawmills 
Co,  V.  A.  L..  Arundel  Co.,  197  Ala.  SOS, 
73  So.  24.  And  the  rule  for  prompt  re- 
scission does  not  apply  where  the 
seller  requests  the  buyer  to  continue 
to  try  the  chattel:  Peterson  v.  Baf- 
bero,  180  Mo.  App.  365,  167  S.  W. 
1180;  Crouch  v.  Fahl  (Ind.  App.), 
113  N.  E.  1009;  T.  G.  Cherry  Co.  v. 
Larson,  124  Minn.  251,  144  N.  W. 
949. 

20  There  was  an  implied  promise 
on  the  part  of  the  seller  to  repay  the 
buyer  on  demand,  where  carrier 
failed  to  deliver  fruit  in  time  and 
the  buyer  refused  it,  having  paid  the 
seller,  and  the  carrier  returned  fruit 
to  the  seller  and  the  difiFerence  be- 
tween price  and  value  of  the  fruit, 
on  return:  Manning  v.  Chesky,  90 
Conn.  647,  98  Atl.  357.  There  was  a 
rescission  and  the  buyer  could  re-- 
cover the  amount  paid,  if  buyer  of 
second-hand  automobile  had  right  to 
return  it  if  it  was  not  put  in  running 
order  by  seller,  and  seller  accepted 
car:.  Lane  v.  McLay,  91  Conn.  185, 
99  Atl.  498.  The  vendee  can  recover 
only  the  amount  paid  for  the  goods 
less  allowance  for  damages  thereto, 
under  Personal  Property  Law,  §  65, 
providing  that  the  vendee  shall  have 
30  days  to  redeem  if,  on  default, 
vendor  retakes  the  goods,  but  that 
unless  the  vendor  then  sells  at  public 
auction  the  vendee  may  recover  the 


amount  paid,  on  the  vendor's  failure 
to  sell  at  auction:  Rindone  v.  Ham- 
lin's, Inc,  161  N.  Y.  S.  858. 

*iThe  buyer,  by  retaining  the 
goods  without  tendering  the  market- 
price,  was  liable  for  mterest  from 
date  of  delivery  where  the  contract 
of  sale  of  goods  provided  buyer 
should  pay  market-prices,  and  the 
seller  invoked  them  at  higher  prices : 
Owensboro  Wheel  Co.  v.  Trammell, 
172  Ky.  564,  189  S.  W.  702. 

**In  a  suit  by  the  seller  for  the 
price,  if  the  enlargement  of  tunnel 
and  equipment  of  track  for  use  of 
locomotive  purchased  of  plaintiff 
were  valueless  for  any  other  purpose, 
the  engine  proving  unsatisfactory, 
such  damages  may  be  recovered  on 
counterclaim,  but,  if  such  alterations 
were  of  some  permanent  value,  this 
should  be  considered:  Glover  Mach. 
Works  v.  Cooke- Jeliico  Coal  Co.,  173 
Ky.  675,  191  S.  W.  516.  Loss  suffered 
by  a  mining  company  in  its  output  of 
coal  by  defendant's  failure  to  furnish 
suitable  locomotive,  such  loss,  being 
within  contemplation  of  the  parties, 
could  be  recovered  on  countercUim 
in  suit  by  plaintiff  for  the  purchase- 
price:  Glover  Mach.  Works  v. 
Cooke-Jellico  Coal  Co.,  173  Ky.  675, 
191  S.  W.  516.  The  puixhaser  is  en- 
titled to  recover  only  such  damages 
as  proximately  result  from  failure 
to  correct  defects  within  a  reasonable 
time,  and  after  due  notice,  under  a 
contract  for  sale  of  madiinery,  by 
which  the  seller  agreed  to  correct  de- 
fects .  within  30  days :  Westinghouse 
Elec  &c.  Co.  V.  Glencoe  Cotton  Mills, 
106  S.  Car.  133.  90  S.  E.  526.  Dam- 
ages recoverable  for  the  failure  of  a 
heating  system  to  maintain  the  tem- 
perature warranted  are  not  only  the 
cost  of  increasing  the  effectiveness  of 
such  system,  but,  if  necessary  to 
make  it  comply  with  the  warranty, 
the  cost  even  of  such  radical  changes 
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5   Ell.   Cont.]  SALES  OF  GOODS  [§    5117 

and  that  such  as  might  have  been  averted  are  not  proximate 
and  can  not  be  recovered  where  the  seller  agreed  to  correct 
defects  of  machinery." 

as  amount  to  a  change  in  the  system  *^  Westinghouse  Elec.  &c  Co.  v. 
Itself :  Barnes  v.  Thompson,  38  S.  Glencoe  Cotton  Mills  Co.,  106  S.  Car. 
Dak.  37,  159  N.  W.  899.  133,  90  S.  E.  526. 
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ABANDONMENT, 

building  contract  by  contractor,  3721. 
illegal  contracts,  680. 

effect,  1087. 
on  breach  of  contract,  2025. 
under  marine  policy,  4501. 
ABBREVIATIONS, 

parol  evidence  to  explain,  1665. 

ACCEPTANCE, 

See  Offer  and  Acceptance. 
acts  to  take  contract  out  of  statute  of  frauds,  1333. 
bills,  3411-3418. 
chattel  mortgages,  4819. 
constructive  under  statute  of  frauds,  1335. 
goods  by  buyer,  5055,  5059. 
leases,  4538. 

necessity  to  rights  and  liabilities  of  third  parties,  1414. 
place  of  acceptance  of  contract,  1115. 
sufficiency  under  statute  of  frauds,  1330-1337. 
to  take  contract  out  of  statute  of  frauds,  1328. 

ACCIDENT, 

ground  for  reformation,  2366. 

ACCIDENT  INSURANCE, 
accident  defined,  4385. 

amount  of  recovery  under  various  forms  of  disabilities,  4398b 
construction  of  poliQr,  4386. 
death  from  poison,  4388n. 
death  from  wounds,  4390. 
effect  of  change  of  occupation,  4389. 
excepted  risks,  4391. 

injuries  received  while  engaged  in  violation  of  law,  4396a* 
injuries  inflicted  intentionally  by  others,  4395. 
injuries  received  while  intoxicated,  4396. 
proximate  cause,  4394. 
risks  of  travel,  4387. 
total  disabilities,  4398. 
voluntary  exposure  to  unnecessary  danger,  4392. 
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ACCOMMODATION"  PAPER, 
consideration,  3402. 

ACCORD  AND  SATISFACTION, 
consideration,  222. 
definition  and  characteristics,  2068. 
necessity  for  execution,  2072. 
new  promise  as  satisfaction,  2074. 
payment  by  checks  and  drafts,  2077. 
pleading,  2086. 

satisfaction  by  pajrment  of  less  than  due,  2076. 
satisfaction  of  unliquidated  or  disputed  demands  by  payment  of  less 

than  claim,  2078. 
subject-matter,  2070. 

ACTIONS, 

See  Specific  P^sforkancb. 
defenses  to  action  for  breach  of  contract,  2104. 
form  of  remedy  to  reform  contracts,  2583. 
on  builders'  bonds,  3804. 
parties  to  actions  for  breach  of  contract,  2100. 
recovery  of  usurious  interest,  984. 
relief  from  illegal  contracts,  1094. 
remedies  and  relief  from  usury,  987a. 
remedies  for  breach  of  contract,  2095-2112. 
remedies  for  partial  or  entire  breach  of  contract,  2102. 
remedy  of  buyer  for  breach  of  contract  of  sale,  5105-5117. 
rights  and  remedies  of  agents,  470. 

rights  and  remedies  of  unpaid  seller  against  goods,  5056-5080L 
seller  for  breach  of  contract  of  sale,  5090-5095. 
specific  performance,  2338-2360. 
suits  to  enforce  contracts  made  on  Sunday,  935, 

ACTIVE  CONCEALMENT, 

in  execution  of  contract,  79. 

ACT  OF  GOD, 

application  to  transportation  of  animals,  3296L 
effect  on  carriers'  liability,  3185. 

ADEQUACY  OF  CONSIDERATION, 
for  contract,  209,  210. 

ADMINISTRATORS, 

See  ExEcuTOfts  and  Aominisisators. 

ADMISSION, 

agent  to  establish  relation,  2931. 

ADULTERATION, 

prevention  an  exercise  of  police  power,  2803. 
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AFFIDAVITS, 

incident  to  judicial  mortgages,  4766. 

AFFIRMATIVE  WARRANTIES, 
by  insured,  4107. 

AGENCY, 
See  Attorneys  ;  Auctioneers  ;  Brokers  ;  Factors  ;  Principal  and  Agent. 
agents'  bonds,  3541. 
authority  how  conferred,  452. 
authority  of  brokers,  2902. 

authority  of  insurance  agent  to  renew  policy,  4288. 
banks  and  other  corporate  officers,  2886-2895. 
capacity  to  execute  contracts,  451-470. 
cashier  of  bank,  2893. 
circumstantial  evid^ce,  2927. 

conflict  of  laws  as  to  authority  of  insurance  agent,  1186. 
contracts  for  exclusive  agencies,  804. 
customs  and  usages  in  principal  and  agent  relation,  1771, 
declarations  and  admissions  of  agent  to  establish  relation,  2931. 
defined,  2831. 

essential  elements  of  relation,  2832. 
evidence  from  course  of  dealing,  2930. 
evidence  of  authority,  2925,  2926. 
exclusive  grant  as  monopoly,  692. 
execution  of  sealed  insti^uments,  2847. 
extension  of  authority  in  execution  of  contracts,  453. 
general  and  special  agents,  2833. 
indorsement  of  negotiable  paper,  2838. 
inference  from  habit  and  course  of  dealing,  2929. 
inference  from  relation  of  parties,  2928. 
in  gambling  transactions,  1029. 
insurance,  4155-4171. 

liability  for  acts  as  between  prmcipal  and  agent,  462-463. 
liability  under  undisclosed  agency,  466-468, 
notice  to  agent  as  notice  to  principal,  2933. 
power  of  corporation  to  act  as  agent,  551. 
power  of  corporation  to  appoint,  5501 
powers  of  insurance  agents,  4164. 
power  of  insurance  agent  to  waive  rights,  4181. 
ratification  of  act  of  agent  by  principal,  455-459. 
relation  established  by  ratification,  2934. 
relation  of  corporate  directors,  2888. 
revocation  or  termination  of  authority,  2935. 
rights  and  remedies,  470. 
revocation  of  acts,  461. 
traveling  salesmen,  2916. 
undisclosed  principal,  2849. 

AGGREGATIO  MENTIUM, 

essential  to  validity  of  contract,  26. 
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AGREEMENT, 

basis  of  contract,  4. 

ALIENS, 

capacity  to  contract,  265. 

ALTERATION, 

building  contracts,  3675. 

effect  to  discharge  note,  3475. 

effect  of  material  alteration,  2014. 

effect  of  ratification,  2018. 

filling  blanks,  64n. 

good-faith  reformation,  2O09. 

materiality,  2011. 

modification  by  consent,  2008. 

necessity  that  alteration  be  made  by  interested  party,  2007. 

operation  to  discharge  surety,  3966. 

presumptions,  2016. 

questions  of  law  and  fact,  2019. 

right  to  fill  blanks,  2010. 

test  of  alteration,  2005. 

time  of  alteration,  2016. 

AMBIGUITY, 

See  CoNsnucnoN. 
parol  evidence  to  explain  patent  or  latent  ambiguity,  1656. 
practical  construction,  1542. 

AMENDMENT, 

impairment  of  rights  of  stockholders  under  reserve  power  of  amend- 
ment, 2739. 
pleading  in  action  for  specific  performance,  2347. 

ANIMALS, 

See  Cassxers  of  Live  Stock. 
description  in  chattel  mortgages,  4780. 

ANTENUPTIAL  CONTRACTS, 
statute  of  frauds,  1250,  1252. 

ANTICIPATORY  BREACH, 
effect,  2027-2029. 

ANTI-TRUST  LAWS, 

constitutionality,  906. 

APPEAL, 

bonds,  3530,  3531. 

APPLICATION, 

payments,  1940-1944. 

APPRAISEMENT, 

loss  under  insurance  policy,  4317,  4321. 
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APPROVAL, 

condition  in  sale,  1603-1605. 
sales,  5020. 

ARBITRATION  AND  AWARD, 

agreements  for  submission,  2941. 

application  of  statute  of  frauds  to  parol  contract  to  arbitrate,  1266. 

architects  as  arbitrators,  3656. 

authority  and  power  of  arbitrators,  2952. 

award  under  building  contract,  3659. 

building  contracts,  3655. 

conformity  of  award  with  submission,  296& 

enforcement  of  award,  2982. 

finality  of  award,  2968. 

impeachment  of  award,  2979,  2980. 

manner  and  form  of  submission,  2942. 

manner  of  reaching  decision,  2959, 

requisites  of  award,  2963. 

revocation  of  submission,  2947. 

statutory  regulations,  2940. 

submission  of  building  contracts,  3657. 

supplemental  awards,  2973. 

who  may  be  arbitrators,  2950. 

ARCHITECTS, 

as  arbitrators,  3656. 

authority  to  order  extras,  3748. 

authority  to  reject  material,  3615. 

certainty  in  contracts,  175. 

certificate   condition    precedent   to   payment   under   building    contract, 

3730-3732. 
certificates,  1601,  3642. 
nature  of  liability.  3616. 
performance  of  building  contract  to  satisfaction,  370/-3709. 

AREA,  ^ 

misstatements  as  fraud  in  sale  of  land,  72.  f 

ASSESSMENTS, 

for  insurance,  414M148. 

implied  duty  of  stockholder  to  pay,  1357. 

ASSIGNMENTS, 

as  between  assignor  and  assignee  and  party  liable,  14-15. 

bonds,  3513. 

chattel  mortgages,  4842. 

choses  in  action,  1431. 

contracts  involving  personal  liability,  1435. 

covenants  running  with  land,  1449. 

effect,  1454. 

efifect  of  notice  to  debtor  and  party  liable,  1446. 
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ASSIGNMENTS— Continued. 

equities  of  third  persons,  1458. 

evidence  of  assignment  and  of  assignee's  rights,  1462, 

form  and  elements,  1441. 

implied  warranties,  1456. 

informal,  1442. 

insurance  policies,  4065. 

leases,  4573n,  4574. 

life  insurance  policies,  4362-4364. 

mortgages,  4725-4735. 

municipal  bonds,  3574. 

negotiation  of  notes,  3425-3435. 

notice  as  between  assignor  and  assignee  and  party  liable,  1445. 

partial,  1443.  1444. 

pledge  by  pledgee,  3045. 

pledge  by  pledgor,  3048. 

public  contracts,  1434. 

qualified  assignments,  1455. 

rights  of  assignees  as  between  themselves,  1459. 

rights  of  successor  of  assignees,  1461. 

stipulations  against  assignment,  1437. 

title  of  assignee  of  contract,  1457. 

warehousemen  receipts,  3098. 

what  may  be  assigned,  1433. 

AT  ONCE, 

meaning  of  term,  1822. 

ATTACHMENT, 

bonds,  3525-3527. 
conflict  of  laws,  1149. 

ATTORNEYS, 

authority  to  appear,  2858. 

capacity  of  infant  to  employ,  299. 

capacity  to  accept  tender,  1957. 

compensation,  2866. 

confidential  communications,  2860. 

defined,  2855. 

duty  to  obey  instructions,  2864. 
>  how  far  client  bound  by  act  of  attorneys,  2859. 

liability  for  negligence,  2861,  2863. 
'  liability  of  estate  for  fee,  513. 

lien  for  services,  2867. 

power  of  corporation  to  practice  law,  551. 

provision  for  fee  in  notes,  3378. 

relations  between  attorney  and  client,  2857. 

retainer,  2857. 

validity  of  contracts  for  contingent  fees,  734,  735. 
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AUCTIONEERS, 

bids  at  sales,  2875. 

by-bidding  at  sales,  2874. 

fiduciary  relation,  2870. 

rights  and  liabilities  as  between  buyer  and  seller,  2877. 

AUCTION  SALES, 

offer  and  acceptance,  58. 

AUTOMOBILES, 

construction  of  contracts,  1546. 

mutuality  of  contracts  between  manufacturer  and  seller,  14, 

use  of  machine  within  policy,  4278. 

AVOIDANCE. 

See  DisAFFntMANCE. 
contracts  of  insane  person,  381. 
infant's  contract,  534-353. 

AWARD, 

See  Arbitration  and  Award. 


B 
BAGGAGE, 

customs  as  to  delivery  and  carriage,  1735, 
transportation,  3333-3337. 

BAIL, 

bonds,  3532,  3533. 

BAILMENTS, 

burden  of  proof  of  care,  3006. 

care  demanded  of  hirer,  3075. 

care  of  property  bailed,  3000. 

carriers  of  goods,  3126-3284. 

carriers  of  live  stock,  3290-3299. 

carriers  of  passengers,  330^3337. 

classification,  2988. 

contracts  of  hiring,  3073-3081. 

contracts  of  hiring  services  about  a  thing,  3088-3092. 

custody  of  thing  hired,  3096-3107. 

delivery,  2992. 

gratuitous  bailments,  3010-3022. 

innkeepers,  3113-3120. 

lien  for  compensation,  3092. 

pledges,  3030-3062. 

possession  of  property,  2993. 

redelivery,  3012. 

use  of  property  by  bailee,  2997. 

waiver  of  tort  in  suit  on  implied  contract,  1400. 
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BANKRUPTCY. 

burden  of  proof  of  failure  to  receive  notice  of  bankruptcy  proceedingSt 

1996. 
construction  of  section  17,  1995-1997. 
discharge  of  bankrupt,  1990. 
discharge  of  breach  of  promise  judgment,  1995. 
discharge  of  oodebtor,  1998. 
debts  provable,  1992. 

BANKS  AND  BANKING, 

agency  relation,  2886-2895. 

of  cashier,  2893. 

of  directors.  2888. 
bank  officers'  bonds,  3555. 
collection  customs,  1765. 
certification  of  checks,  1757. 
right  to  sue  on  contracts  made  for  benefit,  1420. 
usages  as  to  power  and  duties  of  officers,  1755. 

BENEFICIARY, 

change  under  life  policies,  4355,  4356. 
under  life  policies,  4352-4360. 

BENEFIT, 

basis  of  suit  by  third  party  on  contract,  1412,  1413. 
element  of  consideration.  203,  203a. 

BIDS, 

agreements  stifling  competition,  759. 

building  contracts,  3636. 

mistake  in  bidding  on  public  work,  112n. 

BILATERAL  CONTRACTS, 
defined,  14. 

BILLS  AND  NOTES, 

See  Bills  of  LAoiNa 
acceptance,  3411-3418. 
accommodation  paper,  3402. 
avoidance  by  parol  evidence,  1625. 
bona  fide  holders,  3460. 

of  usurious  paper,  965. 
certainty  of  amount,  3380. 
certainty  of  time  of  payment,  3381. 
conflict  of  laws,  1171,  3390. 

as  to  demand  and  protest,  1179. 

as  to  place  of  payment,  1171. 

governing  liability,  1178. 
consideration,  3399-3405. 

for  extension,  3404. 
contemporaneous  agreement,  3388. 
delivery,  3398. 
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BIjLLS  AND  NOTES-<:ontinued. 

of  notes  in  pledge,  3039. 
designation  of  name,  3379. 

of  parties,  3371-3373. 
discharge  by  alteration,  3475. 
discharge  by  payment,  3471. 
discharge  of  person  secondarily  liable,  3476. 
discount  of  usurious  paper,  973. 

effect  of  failure  to  disclose  material  facts  in  execution,  13L 
effect  of  release  of  one  joint  obligor,  2064. 
effect  of  usury  in  note  secured  by  mortgage,  963. 
execution  by  municipal  corporations,  616. 
execution  by  partner,  4928. 
extension,  3349-3451. 

instruments  governed  by  law  merchants,  3356. 
love  and  affection  as  consideration,  3403. 
maturity,  3445-3447. 
medium  of  pa3rment,  1933. 
necessity  for  consideration,  3399. 
negotiability,  3357. 
-   negotiability  in  general,  3352,  3353. 
negotiation  and  transfer,  3425-3435. 
non-negotiable  instruments,  3365. 
notice  of  dishonor,  3478-3480. 
payment  of  insurance  premiums,  4135. 
presentment  and  protest,  3460-3470. 
provisions  for  attorneys'  fees,  3378. 
rights  of  bona  fide  holder  of  note  made  on  Sunday,  947. 
usage  as  to  mailing  of  notice  of  protest,  1764. 
validity  of  consideration,  3405. 

indorsement  by  infant,  304, 

of  note  signed  on  Sunday,  946. 

BILLS  OF  LADING, 

authority  to  give,  3157. 

defined,  3155. 

draft  attached,  3165. 

evidence  of  title,  3164. 

operation  as  contracts,  3160. 

operation  as  receipt,  3158n. 

parol  evidence  to  explain,  1644. 

reformation,  2373. 

title  on  transfer  with  draft  attached,  3165. 

title  to  goods  covered,  3163. 

BLACK  LISTS, 

nature  and  effect,  2699. 

BLANKS, 

filling  in  bonds,  3497. 
filling  in  contracts,  64n. 
right  to  fill,  2010. 
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BONA  FIDE  PURCHASERS, 
bills  or  notes,  3460. 
bonds,  3514. 
corporate  bonds,  3586. 
notes  payable  on  demand,  3461. 
purchaser  with  knowledge  of  fraud,  3462. 
rescission  against,  2441. 
rights  of  bona  fide  holder  of  note  made  on  Sunday,  947. 

BONDS, 

administrators',  3535. 

appeal,  3530,  3531. 

assignment,  3513. 

attachment,  3525-3527. 

bail,  3532,  3533. 

bona  fide  purchasers,  3514. 

builders',  3795-3804. 

common,  3503. 

consideration,  3400. 

construction  with  respect  to  liability,  3506. 

corporate,  3580-3587. 

coupons,  3587. 

designation  of  parties,  3494. 

employes',  3551,  3552. 

essentials,  3491. 

execution,  3495. 

filling  blanks,  3497. 

form  and  contents,  3493. 

for  preliminary  injunctions,  2607. 

guardians',  3537. 

injunction,  3534. 

judicial,  3525-3527. 

municipal,  617-637. 

official,  3595-3602. 

pledge,  3511. 

private  indemnity,  3540-3555. 

reformation,  2373. 

statutory,  3502. 

BOUNDARIES, 

application  of  statute  of  frauds  to  lines,  1257* 
description  in  deeds,  3855-3863. 

BOYCOTT, 

interference  with  trade,  2695. 
nature  and  effect,  2698. 

BREACH  OF  CONTRACT, 

action  for  nonacceptance  of  goods,  5094,  5095. 
agreements  not  to  engage  in  competitive  business,  853-858. 
agreements  tending  to  induce,  748-750. 
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BREACH  OF  CONTRACT-Continucd. 
breach  of  warranty  by  insured,  4106. 
breach  of  warranty  of  sole  ownership,  4222. 
building  contracts,  3690-3722. 
buyers'  remedies  for  breach  of  warranty,  5110. 
by  renunciation,  2027-2035. 
character  of  notice,  2032. 

completion  of  building  by  owner  on  default  of  contractor,  3722» 
conditions  precedent  to  action,  2098. 
counterclaim  and  cross-actions,  2112. 
damages,  2121-2154. 

damages  and  penalties  under  building  contracts,  3765-3774. 
election  to  terminate  on  breach,  2026. 
inducement  by  third  persons,  2685-2703. 

by  servant  at  instance  of  third  party,  2686. 
meaning  and  effect  of  breach,  2025. 

nonperformance  on  failure  to  perform  conditions  precedent,  2044. 
partial  or  entire  breach,  2102. 
quantum  meruit,  2101. 

recovery  for  part  of  substantial  performance,  2103. 
remedies,  2095-2112. 

remedies  of  buyer  on  contract  of  sale,  5105-5117. 
renunciation  on  anticipatory  breach,  2027-2029. 
sales,  5090-5095. 

voluntary  creation  of  impossibility  of  performance,  2036. 
waiver,  2050. 

as  ground  for  damages,  2051. 
withdrawal  of  renunciation,  2034. 

BROKERS, 

agency  relation,  2900. 

compensation,  2907. 

customs  and  usages  in  business,  1773. 

extent  of  authority,  2902. 

implied  authority,  2904. 

insurance  brokers,  4163n. 

liability  of  principal  to  third  parties,  2909. 

obligation  to  principal,  2906. 

offer  and  acceptance,  60n. 

rights  and  remedies  against  third  parties,  2910. 

rights  and  remedies  of  principal  as  to  third  parties,  2911. 

rights  as  against  principal,  2907. 

validity  of  oral  contract  to  pay  commission,  2901. 

BUILDING  AND  LOAN  ASSOCIATIONS, 
effect  of  usury,  975. 

BUILDING  CONTRACTS, 

abandonment  of  work  by  contractor,  3721. 
acceptance  of  defective  performance,  3702. 
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BUILDING  CONTRACTS— Continued, 
arbitration  of  disputes,  3655-3659. 
architects  and  drawings,  3612-3616. 
architects'  and  superintendents'  certificates,  3642,  3709. 
bids,  3636. 

bonds  and  liabilities  thereon,  3795-3804. 
certificate  as  condition  precedent  to  payment,  3730. 
compensation,  ^1, 

completion  of  structure  by  owner  on  default  of  contractor,  3722. 
construction  of  particular  words  and  phrases,  3656. 
construction  of  stipulations,  1561. 
contracts  becoming  impossible,  1S)08,  1909. 
contracts  to  sink  wells,  3691. 
damages  for  breach  of  contract,  2154. 
damages,  penalties  and  forfeitures,  3765-3774. 
dependent  and  independent  stipulations,  3669. 

discharge  of  sureties  by  unauthorized  payments  to  contractors,  3979. 
discharge  of  surety  by  change,  3965. 
entirety  and  divisibility,  3667. 
liability  for  extras,  3740-3751. 
mistakes  in  estimates,  3633. 
modification  and  alteration,  2i^^-2i^. 
mutuality,  3633. 
offer  and  acceptance,  59n. 
payment,  ZIZ^-ZIZ^, 
performance  or  breach,  3690-3722. 
performance  of  illegal  contracts,  37u4. 
performance  prevented  by  destruction  of  building,  3702. 
performance  rendered  impossible,  3703. 
performance  to  satisfaction  of  architect,  3707-3709. 

to  satisfaction  of  owner,  3710. 
reformation,  2373. 
rescission,  3680-3683. 
right  to  enforcement  of  bonds,  1418. 
specifications,  3620. 
specific  performance,  2321,  3755-3757. 
substantial  performance,  1606,  3693. 
time  of  performance,  1549,  3712. 

BUILDING  REGULATIONS, 

exercise  of  police  power,  2789. 

BURDEN  OF  PROOF, 

assignment  of  contract,  1462. 

authority  of  agent,  2925. 

debts  discharged  by  bankruptcy,  1994. 

exercise  of  care  by  bailee,  3006. 

failure  to  receive  notice  of  bankruptcy  proceedings,  1996. 

in  actions  to  reform  contracts,  2393. 

in  suit  to  cancel,  2457. 

loss  as  between  connecting  carriers,  3189. 

want  of  consideration,  253. 
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CAMPAIGN  EXPENSES, 

contracts  relating  to  pajrment,  712. 

CANCELLATION, 

I 

See  Rescission. 
insurance  policies,  4291-42SH. 

CAPITAL, 

partnership,  4890. 

CARE, 

See  Bailments. 
CARLOAD, 

meaning  of  term,  1826. 

CARRIERS, 

See  Bills  of  Lading  ;  Carriers  op  Goods  ;  Carriers  of  Live  Stock  ; 

Carriers  of  Passengers. 

CARRIERS  OF  GOODS, 
act  of  God,  3185. 
bills  of  lading,  3155-3165. 

burden  of  proof  of  loss  as  between  connecting  carriers,  3189. 
care  in  emergencies,  3182. 
completion  of  delivery  to  carrier,  3146. 
conflict  of  laws  governing  contracts,  1192,  1198. 
construction  of  contracts  limiting  liability,  3221. 
contracts  exempting  from  liability  for  negligence,  765-776. 
contracts  of  connecting  carrier,  3284. 
contracts  in  restraint  of  trade,  817. 
customs  and  usages  as  to  delivery,  1732. 
customs  as  to  delivery  of  goods  to  carrier,  1730. 
damages  after  breach  of  transportation  contract,  2154. 
definition,  3126. 
delay  in  transportation,  317L 
delivery  as  warehousemen,  3264.* 
delivery  prevehted  by  conditions,  1896. 
delivery  to  connecting  carriers,  3280. 
demurrage,  3245. 

duty  to  furnish  sufficient  accommodations,  3172. 
duty  to  furnish  suitable  accommodation,  3173. 
duty  to  receive  goods,  3140. 
duty  to  show  no  preference,  3175. 

effect  of  customs  on  liability  of  connecting  carriers,  1729. 
effect  of  declaration  of  m^artial  law  on  liabilities,  3190. 
effect  of  deviation,  3223. 
Cbsentials  of  delivery,  3261. 
exclusive  grant  as  monopoly,  893. 
liability  as  between  initial  and  connecting  carrier,  3284. 
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CARRIERS  OF  GOODS— Continued, 
liability  as  warehouseman,  3272, 
liability  for  delay,  3195. 
liability  for  fraud,  3235. 
liability  for  storage  charges,  3246. 
liability  of  connecting  lines,  1194. 
lien  for  charges,  3254. 

limitation  of  liability  by  contract,  3205-3223. 
limitation  of  time  for  claim  for  loss,  3216. 
loss  due  to  act  of  shipper,  3l92. 
parol  contract  limiting  liability,  3208. 
perishable  freight,  3183. 
place  of  delivery,  3262. 
police  power  in  control,  2790. 
regulation  exercise  of  police  power,  2776. 
right  to  refuse  to  perform  public  duties,  587. 
stoppage  in  transitu,  3278. 
termination  of  relation,  3260. 
time  of  delivery  to  carrier,  3141. 
usage  as  to  capacity  of  cars,  1730. 
waiver  of  tort  by  suit  on  implied  promise,  1400. 

CARRIERS  OF  LIVE  STOCK, 
care  in  transit,  3295. 
delivery,  32S^. 

duty  as  to  accommodations,  3293. 
duty  as  to  loading  and  unloading,  3294* 
effect  of  act  of  God  on  liability,  3297. 
insurers,  3290. 

liability  for  loss  or  delay,  3295. 
limitation  of  Utility,  3297. 

CARRIERS  OF  PASSENGERS, 

care  toward  passenger  riding  on  freight  train,  3310. 

conclusiveness  of  ticket,  3318. 

conflict  of  laws  relating  to  contracts  in  tidcets,  1195. 

creation  of  relation,  3306. 

customs  as  to  delivery  and  carriage  of  baggage,  1735. 

duties  as  to  accommodations,  3311. 

duties  to  provide  waiting  rooms  and  toilets,  3311. 

duties  toward  intoxicated  passenger,  3310. 

duties  toward  passengers,  3310. 

duty  to  protect  passenger  from  third  persons,  3312. 

duty  to  provide  passenger  with  seat,  3311. 

duty  to  stop  at  stations,  3329. 

ejection  of  passenger  for  failure  to  comply  with  regulations^  3315. 

fares,  3316. 

liability  for  baggage  of  passengers,  3333-3337. 

limitation  of  liability,  3326. 

rules  and  regulations,  3314. 
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CARRIERS  OF  PASSENGERS— Continued. 

rules  as  to  use  of  transfers  by  street  car  passenger,  3314. 
sleeping  car  companies,  3330. 
termination  of  relation,  3328. 
who  are  passengers,  776. 

CASHIER, 

agency  relation  of  cashier,  2893.. 
usages  in  management  of  business,  1755. 

CAVEAT  EMPTOR, 

warranty  as  to  fitness,  5007n. 

CERTAINTY, 

agreement  to  make  future  contract,  175. 

amount,  180. 

description,  179. 

essential  to  specific  performance,  2290-2293. 

necessity  to  validity  of  contract,  170. 

offer  and  acceptance,  30,  31. 

reference  to  plans  and  specifications  in  contract,  174. 

subject-matter,  178. 

that  certain  which  can  be  made  certain,  171-173. 

uncertainty  as  to  time,  176. 

what  to  be  done,  182. 

CERTIFICATE. 

architects  and  superintendents,  3642,  3643. 

condition  precedent  to  payment  under  building  contract,  3730-3733. 

receivers,  529. 

CHAMPERTY, 

validity  of  contracts  tending  to  encourage  litigation,  731-737. 

CHARITIES, 

exception  under  Sunday  laws,  933. 

CHATTEL  MORTGAGES, 

See  Mortgages. 
absolute  bill  of  sale,  4756n. 
affidavit,  4766. 
assignment,  4842. 
conflict  of  laws,  1157. 
construction,  4792. 
debts  secured,  4805. 
defined,  4750. 
delivery,  4818. 

delivery  and  possession  of  mortgaged  property,  4868. 
description  of  live  stock,  4780. 
description  of  notes  secured,  4811. 
description  of  property,  4779. 
distinguished  from  conditional  sales,  4752. 
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CHATTEL  MORTGAGES— Continued, 
distinguished  from  pledges,  475 In. 
effect  of  false  description,  4782. 
form,  4765. 

law  of  place  of  contract,  4828. 
mortgage  of  future  personal  property,  4867. 
mortgagors*  right  to  sell  property,  4837. 
necessity  of  delivery  and  acceptance,  4819. 
on  crops,  4782. 
property  subject,  4861, 
'  recording  and  filing,  4822-4827. 
right  of  redemption,  4844n. 
right  of  possession  as  between  parties,  4835. 
rights  of  subsequent  purchasers,  4840. 
subject-matter,  4860. 
substitution  of  other  property,  4789n. 
title  after  default,  4843. 
to  secure  future  advances,  481 3n. 
verbal  mortgages,  4757. 

CHECKS, 

certification,  1757. 
means  of  payment,  1933. 

CHOSES  IN  ACTION, 
assignment,  1431. 

CIRCUMSTANTIAL  EVIDENCE, 
agency,  2927. 

CLASSIFICATION, 
contracts,  13-19. 

CLEARING  HOUSES, 

rules  and  usages,  1765. 

CLIENTS, 

See  Attorneys. 

COLLATERAL  PROMISES, 

application  of  statute  of  frauds,  1238,  1247. 

COLLATERAL  SECURITIES, 

relinquishment  to  discharge  surety,  3974. 

COLLECTION, 

customs  of  banks,  1765. 

COLLISION, 

conflict  of  laws  governing  liability,  1194. 

COMBINATIONS, 

See  Monopolies. 
prevention  of  performance  of  contracts,  2695. 
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COMMISSIONS, 

to  trustees  for  services,  506. 

COMMON  CARRIER, 

See  Carriers  op  Goods  ;  Carriers  of  Live  Stock  ;  Carriers 

OF  Passengers. 

COMPETITION, 

contracts  suppressing,  578. 

contracts  with  provision  against  competition  in  business^  B32. 

validity  of  agreements  suppressing,  759. 

COMPROMISE, 

disputed  claims  as  consideration,  237. 
duty  to  disclose  material  facts,  133. 
validity  of  contracts,  732,  733. 

COMPULSION, 

See  Duress. 
recovery  of  illegal  taxes  paid  under  compulsion,  1387* 
recovery  of  money  paid  under  duress,  1384. 

CONCEALMENT, 

effect  on  insurance  policy,  4221. 
material  facts  by  insured,  4087-4096. 

CONDITIONAL  SALES, 

approval  conditions,  1603. 

construction,  1593. 

distinguished  from  chattel  mortgages,  4752. 

distinguished  from  mortgages,  4606. 

effect  of  loss  or  destruction  of  property,  1598. 

form  and  construction  of  contracts,  1593. 

recording,  1599. 

transfer  of  rights,  1595. 

waiver  of  forfeiture  and  title,  1597. 

CONDITIONS, 

See  Covenants  and  Conditions. 
necessity  that  acceptance  of  offer  be  unconditional,  37. 

CONDITIONS  PRECEDENT, 
deeds,  3872-3875. 
demand  for  reformation,  2378. 
parol  evidence  to  show,  1636. 
performance  of  contract,  1553. 
restoration  of  consideration  of  contract  b^  insane  person,  38& 

CONDITIONS  SUBSEQUENT, 
in  deed,  1611. 
re-entry  on  breach,  1611. 

CONHDENTIAL  COMMUNICATIONS, 
between  attorney  and  client,  2860. 
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CONFIDENTIAL  RELATIONS, 

fraud  in. execution  of  contract,  74. 

CONFLICT  OF  LAWS, 

agreement  as  to  law  which  shall  control,  1122»  1189. 

authority  of  insurance  agent,  1186. 

bills  and  notes,  3390. 

capacity  of  parties  to  contract,  1127. 

chattel  mortgages,  4828. 

construction  of  contracts,  1110. 

construction  of  insurance  policy,  1190. 

construction  of  right  of  parties  to  contracts,  1191. 

contracts  in  railroad  tickets,  1195. 

contracts  of  married  women,  430. 

contracts  of  telegraph  companies,  1198. 

contracts  relating  to  realty,  1142. 

contracts  of  carriers,  1192. 

delivery  and  payment  of  insurance  premiums^  1182. 

discharge  of  contracts,  1137. 

essentials  of  validity,  1126. 

formal  validity,  1124. 

freight  contracts,  1197. 

insurance  contracts,  1185. 

interest,  1182. 

judicial  notice  of  foreign  laws,  1203. 

law  of  domicile  as  controlling  capacity,  11J2. 

lex  fori  as  governing  remedy,  1200. 

maritime  contracts,  1194. 

married  women,  1127. 

place  of  contract,  1115. 

place  of  performance,  1118. 

remedies,  1199. 

sale  or  attachment  of  goods,  1149. 

statute  of  frauds,  1124,  1221. 

statutes  of  limitations,  1137. 

what  law  governs  as  to  remedy  for  breach  of  contract,  209& 

when  fonun  will  refuse  to  enforce  contract,  1202. 

COMMISSION  MERCHANTS, 

See  Factors. 

CONNECTING  CARRIERS, 

conflict  of  laws  governing  contracts,  1194. 

delivery  to,  3280. 

liability  as  between  connecting  and  initial  carriers^  3284b 

CONSIDERATION, 

abandonment  of  legal  right,  233. 
accommodation  paper,  3402. 
additional  security,  221. 
antecedent  consideration,  213. 
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CONSIDERATION— Continued. 

apportionment  of  illegal  consideration,  1077. 
assignment  of  contract,  1441. 
basis  for  contract,  1. 
bonds,  3500. 

compromise  of  disputed  claims,  237. 
contracts  and  contractual  rights  generally,  243. 
concurrent,  executed,  executory  and  continuing  consideration,  205. 
deeds,  3848-3851. 
distinguished  from  motive,  204. 
divisible  consideration,  249. 
entire  or  indivisible,  248. 
equitable  consideration,  212. 
evidence,  247. 

exceptions  to  rule  as  to  past  consideration,  214. 
extension  of  note,  3404. 
extension  of  time,  236. 
failure,  254. 
forbearance,  234,  235. 
for  mortgage,  4674,  4675. 
fraud,  76, 

from  whom  must  move,  250. 
good  consideration,  206. 
guaranty,  3936. 
illegal  consideration,  226. 
immoral  consideration,  744. 
impossible  consideration,  224. 
inadequacy  as  ground  for  rescission,  2416. 
love  and  affection  as  consideration  for  transfer  of  note,  3403. 
marriage,  3850. 
meaning  of  term,  203. 
mutuality,  232. 
mutual  promises,  229. 
necessity  for  bill  or  note,  3399. 
necessity  in  conveyance  of  real  property,  245. 
necessity  to  specific  performance,  2304,  2305. 
necessity  to  support  contract,  195. 
new  promise,  212. 
nudum  pactum,  208. 
other  consideration,  219-222. 
parol  evidence  to  show,  1642. 
part  payment  of  liquidated  liability,  217. 
presumption,  196-202. 
privilege  of  naming  child,  242. 
promise  for  promise,  231. 

refusal  to  perform  without  further  consideration,  216. 
release,  2058. 

restoration  on  disaffirmance  of  infant's  contract,  346-348. 
contract  of  insane  person,  384. 
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CONSIDERATION— Continued. 

return  as  conditipn  to  rescission,  2435. 

satisfaction  by  payment  of  lesser  sum,  218« 

services,  240. 

sufficiency  or  adequacy,  209,  210. 

to  whom  must  move,  252. 

valuable  consideration,  207. 

for  deed,  3849. 

for  note,  3401. 
validity  of  consideration  for  note,  3405. 
voluntary  subscriptions,  227,  228. 
want,  253. 
word  tmderstood  in  ordinary  meaning,  1509. 

CONSPIRACY, 

to  prevent  performance  of  contracts,  2695. 

CONSTITUTIONAL  LAW, 

impairment  of  obligation  of  contracts,  2715. 

CONSTRUCTION, 

accident  insurance  policy,  4386. 

act  of  party,  1541. 

alternative  stipulations  and  options,  1548. 

application  as  part  of  insurance  policy,  4110. 

bonds,  3504. 

building  and  working  contraK:ts,  3666-3669. 

chattel  mortgages,  4792. 

computation  of  time  for  performance,  1550. 

conditions  precedent,  1553. 

consideration  of  existing  law,  1507. 

consideration  of  surrounding  circumstances,  1517. 

contract  containing  distinct  items,  1544. 

construing  instrument  together,  1522. 

covenants  construed  as  dependent,  1578. 

dependent  and  independent  promises,  1547. 

doubtful  words  construed  against  party  using  them,  152& 

duty  to  reconcile  repugnant  provisions,  1526. 

ejusdem  generis,  1532. 

entire  and  severable  contracts,  1543. 

examples  of  severable  contracts,  1546. 

general  and  particular  words,  1532. 

grant  by  government,  1529. 

guaranty  contracts,  3941. 

illustrations  of  entire  contracts,  1545. 

insurance  policies,  4111. 

language  as  evidence  of  intent,  1510. 

language  in  sense  understood  by  parties,  1531. 

leases,  4533. 

meaning  of  terms,  1505. 

mortgages,  4608. 
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CONSTRUCTION— Continued. 

necessity  of  ascertainment  of  intention,  1509. 

no  remedy  where  contract  unambiguous,  1506. 

note  and  mortgage,  4639. 

oral  contracts,  1566. 

parol  evidence  to  aid  interpretation,  1655. 

particular  clauses  to  obtain  harmony,  1515. 

pa3rment  or  tender  to  authorize  specific  performance,  2334. 

practical  construction,  1537. 

province  of  court  and  jury,  1564. 

punctuation  and  grammar,  1534. 

reasonable  construction,  1521. 

rejecting  and  interpolating  words,  1535. 

releases,  2061. 

rule  as  to  penalties  and  liquidated  damages,  1559. 

rule  of  noscitur  a  socijs,  1516. 

statute  of  frauds,  1213. 

stipulations  in  building  contracts,  1561. 

strict  construction  of  suretyship  contract,  3960. 

subsidiary  rule,  1520-1542. 

suf&ciency  of  consideration  for  note,  3400. 

technical  words  in  contracts,  1511. 

time  as  of  essence,  1551. 

time  as  essence  in  equity,  1555. 

time  for  shipment  or  delivery,  1552. 

time  of  performance,  1549-1557. 

trade  contracts,  1811-1846. 

upholding  contract,  1520. 

when  time  not  of  essence,  1554. 

whole  instrument  looked  to,  1514. 

words  and  figures,  1527. 

CONSTRUCTIVE  CONTRACTS, 
defined,  2. 

CONSTRUCTIVE  DELIVERY, 
pledges,  3037. 

CONSTRUCTIVE  FRAUD, 

in  execution  of  contract,  75. 

CONSTRUCTIVE  TRUSTS, 

application  of  statute  of  frauds,  1256. 
creation  by  parol,  504. 

CONTEMPT, 

disobedience  of  injunction,  2617. 

CONTINGENT  FEES, 

lobbying  contracts,  1051. 
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CONTINGENT  RIGHTS, 

assignability,  1433.  * 

CONTINUING  CONTRACTS, 

application  of  statute  of  limitations,  266L 

CONTRACTS, 

contract  to  make  contract,  27n. 
defined,  1. 

development  and  classification,  13-19. 
formal  essentials,  63a. 

CONTRACTORS'  BONDS, 

construction  of  building,  3795-3804. 
nature  and  liabilities  thereon,  3542-3548. 

CONTRIBUTION, 

among  joint  debtors,  1490. 
between  partners,  4912,  4914. 
implied  contracts,  1393. 
when  enforced,  1393. 

CONVERSION, 

misuse  of  bailment,  3076. 

CONVEYANCE, 

effect  of  convesrance  of  part  interest  of  insurance,  4261. 

CONVEYANCES, 

See  Deeds. 
impairment  of  contract  by  statutes  affecting  conveyances,  2744. 
reformation  for  defective  description,  2375. 

CONVICTS, 

Capacity  to  enter  into  contracts,  266 

CORNERS, 

validity  of  contracts,  877. 

CORPORATE  BONDS, 
coupons,  3587. 

nature  and  negotiability,  3580-3587. 
purchasers  and  bona  fide  holders,  3586. 

CORPORATIONS, 

See  Municipal  Corfoiutions  ;  Public  Service  Cokforations. 
agenpy  relation,  2886-2895. 

of  president,  2889. 
authority  of  foreign  corporation  to  execute  contracts,  554. 
authority  to  purchase  own  stock,  547. 
capacity  to  enter  into  contracts,  272. 
conditions  in  subscriptions  to  stock,  1609. 
contracts  for  sale  of  stock  under  statute  of  frauds,  1291. 
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CORPORATIONS— Continued. 

contracts  inducing  breach  of  official  trust,  749. 

contracts  made  before  incorporation,  555. 

contracts  of  promoters,  532,  533. 

contracts  where  corporation  affected  with  public  interest,  817. 

contractual  powers,  540-564. 

control  as  exercise  of  police  power,  27S>4. 

corporate  bonds,  3580-3587. 

effect  of  error  in  name  of  corporate  grantor,  3846. 

effect  of  custom  or  usage  on  right  of  officers  to  compensation,  1744. 

execution  of  contracts  by  directors,  534. 

illegal  trusts  in  combinations  of  corporations,  896. 

impairment  of  contracts  by  laws  affecting  foreign  corporations,  2742. 

by  imposing  personal  liability  on  stockholders,  2740. 
impairment  of  rights  of  stockholders  under  reserved  power  of  amend- 
ment, 2739. 
implied  contracts,  543. 

implied  contract  of  stockholders  to  pay  assessments,  1357. 
incidental  and  implied  powers,  542. 
ownership  of  stock  by  infant,  309. 

power  of  corporation  to  acquire  stock  in  another  corporation,  548. 
power  to  act  as  agent,  551. 

to  appoint  agent,  550. 

to  hold  and  convey  property,  547. 

to  make  extra  territorial  contracts,  552,  553. 

to  mortgage,  546. 

to  take  and  hold  land,  545. 
protection  of  corporate  franchise  by  injunction,  2545. 
seal  in  execution  of  contracts,  544. 
specific  performance  of  contracts,  2297. 
state  as  proper  party  to  raise  question  of  ultra  vires,  564. 
ultra  vires,  556-564. 
usage  as  to  power  of  officers,  1742. 
usurious  contracts,  961. 
validity  of  contracts  to  secure  control,  782. 

COUNTERCLAIMS, 

in  actions  for  breach  of  contract,  2112. 

COUNTER-OFFER, 

equivalent  to  rejection  of  original,  42. 

COUNTIES. 

contractors'  bonds,  3544. 
public  corporations,  600n. 

COUNTY  SEATS, 

validity  of  contracts  relating  to  location,  714. 


COUPONS, 

corporate  bonds,  3587. 
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COVENANTS  AND  CONDITIONS. 

architects'  or  engineers'  certificate,  1601. 

conditional  sale,  1593. 

condition  of  approval,  1603-1605. 

conditions  and  acts  to  be  performed  in  sales  or  goods,  1587. 

conditions  as  to  arbitration,  1586. 

conditions  in  subscriptions,  1609. 

conditions  to  passing  title,  1587. 

conditions  subsequent  in  deeds,  1611. 

covenants  construed  as  dependent,  1578. 

as  independent,  1579. 
delivery  of  goods  by  installments,  1590. 
dependent  and  independent  covenants,  1576. 
distinctions,  1144. 

between  covenants  and  conditions,  1575. 
effect  of  loss  or  destruction  of  property,  1598. 
examples  of  conditions  precedent  and  not  precedent,  1583. 
in  leases,  4555-4566. 

lex  situs  as  to  covenants  running  with  land,  1144. 
mutual  promises,  1580. 

personal  liability  of  administrator  on  covenants  in  deed,  519» 
personal  services,  1608. 

provision  for  maintenance  as  charge  on  land,  3880. 
renewal  of  leases,  4557. 

rights  of  parties  on  default  under  conditional  sale,  1596. 
sales  of  goods,  1590. 
seizin  and  right  to  convey,  3884. 
suret/s  bond  signed  under  condition,  1612. 
time  of  performance,  1577,  1613. 
transfer  of  rights  under  conditional  sale,  1595. 
waiver,  1586,  1614. 

of  forfeiture,  1597. 

CRIME, 

contracts  involving  commission,  654. 

CROPS, 

application  of  statute  of  frauds  to  sale,  1260. 
chattel  mortgages,  4782. 

CROSS-ACTIONS, 

reformation  of  contract,  2389. 

CROSS-BILL, 

in  suit  for  rescission,  2454.  • 

CUSTOMS  AND  USAGES, 

certification  of  checks,  1757. 
collection  customs  of  banks,  1765,  1766i 
delivery  and  carriage  of  baggage,  1735. 
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CUSTOMS  AND  USAGES— Continued, 
delivery  by  carrier,  1732. 
delivery  of  goods  to  carrier,  1730. 
effect  on  liability  of  connecting  carriers,  1729. 
effect  on  right  of  corporate  officer  to  compensation,  1744. 
exclusion  by  express  contract,  1716. 
implied  exclusion  of  custom,  1717. 
incorporation  in  contract,  1710. 
in  master  and  servant  relation,  1770. 
in  principal  and  agent  relation,  1771. 
in  relation  of  broker  and  factor,  1773. 
in  theatrical  business,  1773. 
judicial  notice,  1790. 
mailing  notice  of  protest,  1764. 
necessity  of  knowledge,  1696. 
office  to  add  warranty  to  contract,  1725. 
office  to  create  contracts,  1709. 
parol  evidence  to  explain,  1663. 
pleading,  1786. 

powers  and  duties  of  banks'  officers,  1755. 
powers  of  corporate  officers,  1742. 
requisites  of  valid  custom  or  usage,  1677. 
usages  as  to  capacity  of  cars,  1731. 
use  in  insurance  business,  1746. 

use  to  explain  matters  on  which  contract  is  silent,  1721. 
use  to  explain  meaning  of  ambiguous  terms  having  peculiar  meaning, 

1723. 
use  to  vary  express  contracts,  1713. 
use  to  explain  terms  of  contracts,  1705. 

D 
DAMAGES, 

breach  of  contract,  2121-2154. 

compensatory  damages  for  breach  of  c6ntract,  2129. 

difficulty  of  establishment  not  bar  to  recovery,  2130. 

distinction  between  penalties  and  liquidated  damages,  2126l 

duty  of  buyer  to  minimize  damages  against  seller  for  breach,  5117. 

duty  to  mitigate,  2151-2152. 

exemplary  damages  for  breach  of  contract,  2124. 

general  and  special  damages  for  breach  of  contract,  2123. 

increase  by  performance  after  notice  of  renunciation,  2035. 

in  particular  relations,  2154. 

interest,  2153. 

liquidated  damages,  1559,  2125. 

loss  of  profits  as  element,  2134-2140. 

measure  determined  by  contract,  2150. 

mental  anguish  as  element,  2144. 

necessity  that  they  be  proximate,  2130. 

nominal  damages  for  breach  of  contract,  2121. 
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DAMAGES — Continued. 

nonacceptance  of  goods,  5095. 

prospective  damages  for  breach  of  contracts,  2141,  2142. 

recovery  by  buyer  for  breach  of  contract,  5107,  5108. 

waiver  of  breach  as  ground,  2051. 

within  contemplation  of  parties,  2129. 

DATES, 

parol  evidence  to  establish,  1648. 

DEAF  MUTES, 

capacity  to  enter  into  contracts,  270. 

DEATH, 

operation  to  discharge  guarantor  or  surety,  5957. 
proof  under  life  policies,  4382. 

DECLARATIONS, 

agent  to  establish  relation,  2931. 

DECREES, 

injunction,  2615. 

DEEDS, 

absolute  deed  as  mortgage,  4647-4655. 

acceptance  of  delivery,  3916. 

American  doctrine  as  to  acceptance,  56n. 

attestation,  3899. 

by  corporation,  3846. 

capacity  of  persons  to  hold  and  convey  land,  3810-3829. 

conditions  precedent  and  subsequent,  3872-3875. 

consideration,  3848-3851. 

conveyance  by  wife  directly  to  husband,  401. 

conveyance  of  mortgaged  property,  4700n, 

covenants  of  title,  3884. 

description  and  boundaries,  3855-3863. 

designation  of  parties,  3843-3846. 

distinguished  from  mortgages,  4604. 

distinguished  from  other  instruments,  3841. 

effect  of  execution  on  Sunday,  944. 

exceptions  and  reservations,  3864,  3865. 

execution  and  delivery,  3890-3918. 

execution  under  power  of  attorney,  3893. 

habendum,  3867-3871. 

meaning  of  term  "more  or  less,"  1817. 

parol  evidence  to  establish  mortgage,  1647. 

personal  liability  of  administrators  on  covenants,  519. 

power  of  corporation  to  execute,  547. 

presumptions  of  delivery  from  recording,  3917. 

reference  to  surveys,  3863. 

reformation,  2373. 

for  defective  description,  2375. 
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DEEDS — Continued. 

restrictions  as  to  use  of  land,  3877-3881. 

seals,  3899. 

title  conveyed,  3840. 

to  whom  delivered,  3912. 

transfer  of  fee,  3840-3884. 

DEEDS  OF  TRUST, 

distinguished  from  mortgages,  4605n. 

DEFAULT, 

rights  of  parties  on  default  under  conditional  sale,  1596. 

DEFENSES, 

breach  of  contract,  2104. 

impairment  of  contract  by  statutes  affecting,  2773. 

DEFINITENESS, 

See  Certainty. 

DEFINITIONS, 

bilateral  and  unilateral  contracts,  14. 
consideration,  203. 
contracts,  1. 
duress,  140. 

executory  and  executed  contracts,  15. 
quasi  or  constructive  contracts,  2. 
trusts  and  trustees,  501n. 
,        undue  influence,  140. 

DELAY, 

See  Limitation  of  Actions. 
execution  of  building  contract,  3712-3720. 

DELIVERY, 

acts  by  carrier,  3261,  3262. 

bailment  to  carrier,  2992. 

chattel  mortgages,  4818. 

constructive  delivery  under  statute  of  frauds,  1335. 

deeds,  3911-3918. 

essential  of  contract,  63a. 

goods  to  carrier  for  buyer,  5054. 

incomplete  delivery  of  subject  of  sale,  5047. 

in  escrow,  3918. 

installments  of  goods,  1590. 

leases,  4538. 

memorandum  under  statute  of  frauds,  1326. 

mortgages,  4635. 

municipal  bonds,  3571. 

necessity  of  chattel  mortgages,  4819. 

place  of  delivery  of  subject  of  sale,  5042. 

pledges,  3036. 
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DELIVERY— Continued. 

presumption  from  possession,  3913. 

from  recording,  3917. 
quantities  of  subject  of  sale,  5049-5053. 
subject  of  sale,  5040,  5043. 
to  take  contract  out  of  statute  of  frauds,  1328. 

DEMAND, 

condition  precedent  to  reformation,  2378. 
payment  of  paper,  1179. 

DEMURRAGE, 

carrier's  charges,  3245. 

DEMURRER, 

to  complaint  for  specific  performance,  2355. 

to  injunction,  2598. 

to  petition  for  reformation,  2391. 

DEPENDENT  COVENANTS, 
construction,  1576. 

DEPOSITS, 

recovery  of  deposit  with  stake  holder,  1105. 

DESCENT  AND  DISTRIBUTION, 

duress  in  contracts  with  expectant  heirs,  160. 

DESCRIPTION, 

certainty  as  essential  to  specific  performance,  2293. 

certainty  in  contract,  179. 

lands  in  deeds,  3855-3863. 

note  in  mortgage,  4626n. 

notes  secured  by  chattel  mortgage,  4811. 

parties  in  mortgages,  4617. 

premises  in  leases,  4532n. 

property  in  mortgages,  4618. 

in  chattel  mortgages,  4779. 
property  in  standard  policy,  4205. 
realty  under  statute  of  frauds,  1309. 
reference  to  surveys  in  deeds,  3863. 

DEVIATION, 

effect  of  deviation  in  carriage  of  goods,  3223. 

DILIGENCE, 

essential  to  specific  performance,  2328. 

DIRECTORS, 

agency  relation,  2888. 
execution  of  contracts,  534. 
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DISAFFIRMANCE. 

See  Avoidance. 
contracts  involving  moral  turpitude,  1087. 
infant's  contract,  334-353. 

DISCHARGE, 

See  Joint  and  Several  Contracts  ;  Merger. 
breach  of  contract  by  impossibility  of  performance,  2036-2042. 
by  accord  and  satisfaction,  2068-2086. 
by  alteration  of  contract,  2005-2019,  3475. 
by  bankruptcy,  IS^. 
by  breach  of  contract,  2025-2051. 
by  extension  of  time  of  payment,  3968. 
by  judgment,  2086. 
codebtor  of  bankrupt,  1996. 
conflict  of  laws,  1137. 
contract  by  payment,  1926-1944. 
debts  discharged  by  bankruptcy,  1994. 
election  to  terminate  contract  on  breach,  2026. 
guarantors  and  sureties,  3950-3979. 
guarantor  by  change  in  obligation,  3962. 
guarantor  by  new  obligation,  3959. 
guarantor  by  taking  additional  security,  3970. 
nonperformance  on  failure  to  perform  conditions  precedent.  2044. 
note  by  payment,  3471. 
obligor  by  changes,  3963. 
renunciation,  2027-2031. 
right  of  action,  2056-2087. 
persons  secondarily  liable  on  notes,  3476. 
sureties  by  change  in  parties  to  obligation,  3967. 
surety  by  alteration  of  instrument,  3966. 

by  change  in  contract,  3964,  3965. 

by  extension  of  time  of  payment,  3969. 

by  misapplication  of  securities  by  creditor,  3975, 

by  neglect  to  give  notice  of  default,  3977. 

by  nonperformance  of  conditions,  3976. 

by  pa3rment,  3972. 

by  release  of  cosurety,  3978. 

by  relinquishment  of  securities,  3974. 

by  unauthorized  pa3rments  to  contractors,  3979. 
suretyship  by  termination  of  employment,  3950. 
tender,  1959-1976. 
waiver  of  breach  of  contract,  2050. 

DISCHARGE  OF  CONTRACT, 

See  Performance. 
by  agreement,  1857. 
by  subsequent  oral  contract,  1861. 
by  waiver,  1858. 
consideration  for  agreement,  1857. 
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DISCHARGE  OF  CONTRACT— Continued, 
contracts  under  seal,  I860, 
form  of  agreement,  1860-1862. 
new  contract  expressly  substituted  for  old,  1864w 

inconsistent  with  old,  1865. 
new  method  of  computing  compensation,  1866. 
novation,  1867. 

DISCRETION, 

court  in  specific  performance,  2284. 

DISMISSAL, 

injunction,  2602. 

DISSOLUTION, 

damage  on  dissolution  of  restraining  order,  2613. 
injunction,  2602^  2610. 
partnership,  4951-4955. 

DIVISIBLE  CONSIDERATION, 
for  contract,  249. 

DIVORCE, 

contract  for  liquidated  damages,  2127. 
contracts  facilitating,  757. 

DOMICILE, 

law  of  domicile  controlling  capacity  to  contract,  1132. 

DRAINAGE  DISTRICTS, 

municipal  corporations,  600n. 

DRUNKEN  PERSONS, 

See  Intoxicating  Liquors. 
capacity  to  enter  into  contracts,  274. 
capacity  to  execute  contracts,  440-446. 
incapacity  to  execute  deed,  3824. 

DURESS, 

application  of  principle  of  in  pari  delicto,  162. 

by  imprisonment,  145. 

by  threats  and  oppression,  146. 

contracts  with  expectant  heirs,  160. 

effect  on  contract,  141. 

effect  on  deed,  3825,  3826. 

effect  on  mortgage,  4678. 

in  family  relation,  149. 

meaning  of  term,  140. 

mental  weakness  of  party,  157. 

parol  evidence  to  establish,  1650. 

presumption,  147. 

ratification  of  contract  executed  under  duress,  161. 

recovery  of  money  paid  under  or  compulsion,  1384. 

unconscionable  contracts,  159. 
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EARNEST  MONEY, 

effect  on  statute  of  frauds,  1341. 

EASEMENTS. 

application  of  statute  of  frauds  to  conveyance,  1267. 

EDUCATION, 

necessity  for  minor,  298. 

EJUSDEM  GENERIS, 

construction  of  contracts,  1532. 

ELECTION, 

to  terminate  contract  on  breach,  2026. 

ELECTIONS, 

contracts  influencing  nominations,  714. 

EMBEZZLEMENT, 
by  bailor,  2997. 

EMBLEMENTS, 

on  mortgaged  property,  4709. 

EMINENT  DOMAIN. 

impairment  franchise. by  subjection  to  eminent  domain,  2756L 

EMPLOYERS'  LIABILITY  INSURANCE, 

injuries  while  engaged  in  designated  business,  4407, 

legal  liability.  4406. 

right  of  employ^  to  sue  on  policy,  440S. 

ENGINEERS, 

certificates^  1601. 

ENTIRE  CONTRACTS, 

building  contracts,  3667. 
construction,  1543. 
illustrations,  1545. 
sale,  4997n. 

EQUITABLE  MORTGAGE, 
advances,  4657n. 

partial  assignments  of  contracts,  1444. 
reformation  of  contracts,  2365-2383. 

EQUITY, 

See  RssassioN ;  Specific  Perporicakcb. 
suits  to  enforce  illegal  contracts,  1069. 


ERASURE, 

effect,  2016. 
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ESCROWS, 

deeds,  3918. 

ESTATES  FOR  YEARS, 

ninety-nine-year  leases,  4580. 

ESTATES  TAIL, 

creation  in  deed,  3871. 

ESTOPPEL, 

application  in  partnership  relation,  4938. 

application  to  married  women,  424. 

contracts  ultra  vires,  560. 

infant  by  representation  as  to  age,  316. 

insurance  company  by  act  of  agent,  4185. 

principal  by  acts  of  agents,  454. 

to  demand  rescission,  2429. 

to  question  municipal  contracts,  615. 

EVIDENCE, 

See  Burden  or  Proof;  JuDiaAL  Notice;  Parol  Evuience; 

Presumption. 
action  for  specific  performance,  2357,  235& 
consideration,  247. 

custom  or  usage  to  explain  contract,  1705. 
execution  and  delivery,  63a. 
impairment  of  contract  by  changes  in  rules,  2774. 
in  agency  cases,  2925-2935. 
injunction,  2601. 
'      insurance  agency,  4158. 

judicial  notice  of  customs  and  usages,  1790. 

pa3rment,  1936. 

proof  that  deed  is  mortgage,  4655. 

EXCEPTIONS, 

in  deeds,  3864,  386S. 

EXECUTED  CONTRACTS, 

application  of  statute  of  frauds,  1214. 

defined  and  distinguished,  15. 

contracts,  63n,  7Z» 

contract  without  reading,  7Z, 

deeds,  3890-3899. 

fraud,  76. 

EXECUTORS  AND  ADMINISTRATORS, 
bonds,  3535. 

effect  of  statute  of  frauds  on  promise,  1226. 
execution  of  contracts,  512-519. 

liability  of  estate  dependent  on  benefit  from  contract,  S18L 
personal  liability,  519. 
power  given  executor  by  will,  517. 
power  to  bind  estate  by  contract,  513. 
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EXECUTORY  CONTRACTS, 

defined  and  distinguished,  15. 
disaffirmance  by  infants,  33S, 

EXEMPLARY  DAMAGES, 
breach  of  contract,  2124. 

EXEMPTIONS, 

impairment  of  contract  by  change  in  laws,  2753. 

EXTENSION, 

bills  and  notes,  3449-3451. 

consideration  for  extension  of  note,  3404. 

effect  to  discharge  surety,  3969. 

operation  to  discharge  surety,  3968. 

time  of  performance  of  building  contract,  3714. 

time  as  consideration,  236. 

EXTRAS, 

liability  under  building  contracts,  3740-3751. 

EXTRATERRITORIAL  POWERS, 
corporations,  552,  553. 

EXTRA  WORK, 

effect  to  delay  performance  of  building  contract,  3719. 


FACE  VALUE, 

meaning  of  term,  1811. 

FACT, 

mistake  as  ground  for*  reformation,  2368. 

FACTORS, 

customs  and  usages  in  business,  1773. 

agency  relation,  2900. 

duties  and  liabilities,  3104. 

implied  authority,  2903. 

liens,  2908. 

obligations  to  principal,  2905. 

rights  and  remedies  against  third  parties,  291(1 

FARES, 

passengers,  3316. 

FEDERAL  STATUTES, 

contracts  in  violation,  687. 

FENCES, 

application  of  statute  of  frauds  to  party  fence.   1257. 
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FIDELITY  INSURANCE, 
nature  of  liability,  4412. 
notice  of  loss  by  dishonesty,  4413. 
supervision  of  employe,  4417. 
warranties  and  representations  to  secure,  4418. 

FIDUCIARY, 

execution  of  contracts,  501-534. 

FIDUCIARY  RELATION, 

duty  to  disclose  material  facts,  124. 
fraud  in  execution  of  contracts,  74. 

FIGURES, 

construction  of  words  and  figures,  1527. 

FILING, 

chattel  mortgages,  4822,  4827. 
refiling  chattel  mortgages,  4827. 

FIRE  INSURANCE, 

See  Insurancb. 
FIXTURES, 

application  of  statute  of  frauds  to  sales,  1259. 

F.  O.  B., 

meaning  of  term,  1825. 

FORBEARANCE, 

as  consideration,  234,  235. 

FOR  COLLECTION, 

meaning  of  term,  1829. 

FORECLOSURE, 

mortgages,  4715,  4716. 

FOREIGN  CORPORATIONS, 

authority  to  execute  contracts,  554w 
impairment  of  contracts,  2742. 

FOREIGN  LAWS, 

judicial  notice,  1203. 

FORFEITURE, 

nonpayment  of  premiums,  4133. 
waiver  by  insurance  company,  4176. 
under  building  contracts,  3768. 

FORM, 

remedy  of  specific  performance,  2338. 
assignments,  1441. 

FORUM, 

See  Conflict  of  Laws. 
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FRANCHISES, 

See  Corporations. 

PUBLIC  SERVICE  CORPORATIONS, 
construction,  1529. 

disposal  of  secondary  franchise,  577. 
impairment,  2734. 

mortgage  or  lease  by  public  service  corporations,  590. 
protection  by  injunction,  2545. 

FRAUD, 

See  Statute  of  Frauds. 
adulteration  of  food  products,  2803. 
concealment  of  age  by  infant,  316. 
conveyance  of  property  to  defraud  corporations,  651. 
effect  on  running  of  statute  of  limitations,  2667. 
false  statement  of  insurance  loss,  4223. 
ground  for  reformation,  2366,  2372. 
ground  for  recission,  2413. 
in  execution  of  mortgage,  4677. 
in  failure  to  disclose  material  facts,  120-133. 
in  obtaining  leases,  4548. 
insurance  agent  in  procuring  application,  4167. 
parol  evidence  to  establish,  1650. 
telease  obtained  through  fraud,  2066. 
specific  performance,  2307. 

validity  of  agreements  tending  to  induce,  748-7S0l 
validity  of  contracts  involving  fraud,  656. 

FRAUD  AND  MISREPRESENTATION, 
active  concealment,  79. 
as  inducement  for  contract,  71. 
as  to  contents  or  acceptance  of  contracts,  73. 
constructive  fraud,  75. 
falsity,  87. 

fraud  in  execution  of  contract,  76. 
in  fiduciary  or  confidential  relations,  74. 
knowledge  and  intention  as  essential  element,  88. 
materiality,  86. 

misleading  partial  disclosure,  80. 
misrepresentations  as  to  law,  85. 
must  be  as  to  fact,  82. 
necessity  of  reliance  on  false  statement,  89. 
necessity  that  damage  or  injury  result,  91. 
necessity  that  fraud  mislead,  90. 
negligence  in  execution  of  contract,  T!, 
opinions  and  predictions,  84. 
party  in  pari  delicto,  92. 
promise  or  representations  as  to  future,  83. 

FRAUDULENT  CONVEYANCES, 
right  to  attack,  661. 
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FUNERAL  EXPENSES, 
liability  of  estate,  513. 

FUTURE, 

promise  or  representations  as  to  future  as  fraud,  83. 

FUTURE-ACQUIRED  PROPERTY, 
mortgage,  4693. 

FUTURE  ADVANCES, 

chattel  mortgage  to  secure,  4813il 
mortgages  to  secure,  4641. 

FUTURES, 

recovery  of  money  lost  in  dealing,  1019. 
validity  of  contracts,  995. 


GAMING, 

See  Wagering  Coktracts. 
violation  of  lottery  law,  695. 

GARBAGE, 

validity  of  municipal  contract  for  collecting,  606. 

GAS  COMPANIES, 

ultra  vires  contracts,  589. 

GENERAL  AVERAGE, 

under  marine  policy,  4514. 

GENERAL  DAMAGES, 

breach  of  contract,  2123. 

GIFTS, 

specific  performance,  2324. 

GOOD  CONSIDERATION, 
for  contract,  206. 

GOOD  WILL, 
sale,  825. 

GOVERNMENT  WORK, 

competition  in  bids,  762. 

GRAMMAR, 

consideration  in  construction  of  contracts,  1534. 

GRATUITOUS  BAILMENTS, 

nature  and  duties  of  bailee,  3010-3026. 

GROSS  NEGLIGENCE, 

care  of  gratuitous  bailment,  3015. 
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GUARANTY, 

classification,  3934. 
consideration,  3936. 
construction  of  contract,  3941. 
discharge  of  guarantor  of  lease,  3952. 
distinctions  between  guaranty  and  suretyship,  3930,  3931. 
fraud  as  inducement,  3839. 
'    indemnity  contracts,  3996,  4000. 
offer  and  acceptance,  3937. 
original  promise  in  guaranty  of  note,  3941. 
parol  evidence  to  construe  instrument,  1627. 
parties  to  contract,  3935. 
reformation  of  guaranty,  2373. 
revocation  and  discharge,  3950-3977. 

GUARDIANS, 

See  Infants. 
authority  to  sell  ward's  property,  522. 
bonds,  3537. 

capacity  to  lease  beyond  guardianship,  313. 
execution  of  contracts,  522. 
personal  liability,  524. 

H 

HABENDUM, 

clause  in  deeds,  3867-3871. 

HABITUAL  DRUNKARDS, 

capacity  to  execute  contracts,  446. 

HEALTH, 

representations  of  insured  under  life  policies,  4376. 

sick  benefits,  4399, 

HEIRS, 

use  of  words  in  deeds,  3869. 

HIRING, 

bailment  for  hire,  3073. 

HOMESTEAD, 

impairment  of  contract  by  change  in  laws,  2753. 

HOURS  OF  LABOR, 

regulation  exercise  of  police  power,  2782. 
restriction  on  exercise  of  police  power,  2783, 

HUSBAND  AND  WIFE, 

See  Married  Women. 
capacity  of  minor  to  enter  into  marriage  contracts,  293. 
effect  of  coverture  on  capacity  to  enter  into  contract,  271- 
insurable  interest  in  lives,  4075. 
specific  performance  of  contract  of  married  women,  2296. 
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ICE  PLANTS, 

municipal  contracts  for  operation,  614. 

IDENTIFICATION, 

parol  evidence,  1664. 

subject-matter  by  parol  evidence,  1659. 

IGNORANCE, 

effect  on  statute  of  limitations,  2667. 
law  as  grotmd  for  relief,  113n. 

ILLEGAL  CONTRACTS, 

contracts  in  restraint  of  trade,  792-S5& 

effect  of  illegality,  1061-1105. 

effect  of  performance,  1064. 

illegality  of  object,  645-782. 

improper  use  of  liquor  license,  1067. 

partial  illegality,  1074-1077. 

validity  of  contracts  partially  illegal,  1078. 

IMMEDIATELY, 

meaning  of  term,  1822. 

IMMORAL  CONSIDERATION, 
contracts,  744. 

IMPAIRMENT  OF  OBLIGATION, 

by  amendment  of  municipal  charters,  2762. 

by  change  in  exemption  or  homestead  laws,  2753. 

by  change  in  law  as  to  notice,  2754. 

by  change  in  lien  laws,  2745. 

by  change  in  redemption  laws,  2752. 

by  change  in  rules  of  evidence,  2774. 

by  change  in  statute  of  limitations,  2743. 

by  change  of  tax  laws,  2755. 

by  imposition  of  penalties,  2767. 

by  imposition  of  personal  liability  on  stockholders,  2740. 

by  laws  affecting  foreign  corporations,  2742. 

by  laws  authorizing  debtor  to  pay  taxes,  2756. 

by  making  franchise  subject  to  right  of  eminent  domain,  2736i 
\  change  in  method  of  pa3rment  of  wages,  2772. 

change  or  withdrawal  of  remedy,  2731. 

constitutional  provisions,  2715. 

contracts  between  state  and  individual,  2723. 

effect  of  change  of  judicial  decision,  2719. 

franchise  by  rate  regulations,  2737,  2738. 

franchise  of  public  utility  company,  2734. 

insolvency  statutes,  2765. 

invalid  contracts,  2728. 
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IMPAIRMENT  OF  OBLIGATIONS-Continued. 
laws  affected  by  constitutional  provision,  2717. 
laws  affecting  contracts  between  municipalities  and  individuals^  2724. 
marriage  contracts,  2749. 
meaning  of  term,  2720. 
municipal  obligations,  2763. 
partial  impairment,  2730. 
X)olice  powers,  2727. 

priority  between  contract  and  statute,  2722. 
protection  of  exclusive  grant  of  water  companies,  2735. 
public  land  contracts,  2761. 

rights  of  stockholders  under  reserved  power  of  amendment,  2739. 
statutes  affecting  defenses  and  parties,  2773. 

affecting  judgments,  2747. 

affecting  sales  and  conveyances,  2744. 

relating  to  insurance,  2771. 

validating  or  invalidating  contracts,  2725. 

IMPEACHMENT, 

awards  by  arbitration,  2979,  2980. 

IMPLIED  CONTRACTS, 
accounts  stated,  1362. 
acts  of  parties,  1358. 
by  municipal  corporations,  605. 
classification,  16. 
contribution,  1393. 

distinguished  from  quasi  contracts,  1355. 
duties  imposed  by  statute,  1357. 
effect  of  incompetency  to  fix  liability,  1358n. 
essential  of  benefit  to  party,  1358. 
essential  of  voluntariness,  1358. 
'  implication  owing  to  relationship  of  parties,  1366. 
implication  where  express  contract,  1359. 
implication  where  express  contract  vague  or  invalid,  1363. 
money  had  and  received,  1372. 
money  lent,  1376. 
money  paid,  1379,  1381. 
money  paid  by  or  under  mistake,  1388. 

money  voluntarily  paid  to  another  with  owner's  consent,  1381. 
of  corporations,  543. 
operativeness  of  statute  of  frauds,  1216. 
recovery  of  illegal  taxes  paid  under  compulsion^  1387. 
recovery  of  money  paid  under  duress  or  compulsion,  1384. 
services  as  between  parent  and  child,  1367-1370. 
use  and  occupation,  1397. 

waiver  of  tort  and  suing  on  implied  contract,  1398,  1400. 
when  action  may  be  maintained,  1375. 
work  and  labor,  1363. 

IMPLIED  POWERS, 

corporations  to  contract,  542. 
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IMPLIED  RATIFICATION, 
acts  of  agents,  459. 

IMPOSSIBILITY  OF  PERFORMANCE, 

See  Performance. 
effect  to  discharge,  2036-2041. 

IMPRISONMENT, 

duress,  145. 

IMPROVEMENTS, 

as  part  performance  of  parol  contract,  2303. 

INCUMBRANCES, 

See  Chattel  Mortgages  ;  Mortgages. 
on  insured  property,  4235. 

INDEMNITY, 

application  of  statute  of  frauds  to  contracts,  1245. 
bonds,  3540-3555. 
contracts,  3996,  4000. 

INDEPENDENT  COVENANTS, 
construction,  1576. 

INDIVISIBLE  CONSIDERATION, 
for  contract,  248. 

INDORSEMENT, 

transfer  of  notes,  3425-3435. 

INDUCEMENT, 

fraud  or  misrepresentation  as  inducement  to  contract,  71. 

INFANTS, 

capacity  to  contract,  268. 

capacity  to  enter  into  contract  of  enlistment,  292. 
capacity  to  enter  into  marriage  contracts,  293. 
capacity  to  own  corporate  stock,  309. 
contracts,  292-353. 

for  necessities,  295-299. 

for  work  and  labor,  305. 
conveyances,  transfers  and  mortgages  of  property,  303. 
disability  to  convey,  3810. 
disaffirmance  and  avoidance  of  contract,  334-353. 

after  majority,  339. 
duty  to  restore  consideration  on  disaffirmance,  346-348. 
effect  of  concealment  of  age,  316. 
ratification  of  contracts,  323-332. 
validity  of  indorsement  of  notes,  304. 

validity  of  leases  made  by  guardian  extending  beyond  guardianship,  313. 
validity  of  ward's  promises,  306. 
voidable  contracts,  302. 
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INJUNCTION, 

adequacy  of  other  remedies,  2490,  2491. 
against  foreign  suits,  2500. 
against  interference  with  contract,  2700. 
against  municipal  corporations,  2570. 
bonds,  3534. 

for  preliminary  injunction,  2607. 
correction  of  past  injuries,  2487. 
damages  on  dissolution,  2613. 
dismissal,  2602. 
disobedience  of  order,  2617. 
dissolving  restraining  order,  2610. 
.  evidence,  2601. 

incident  to  specific  performance,  2345. 
insolvency  as  ground,  2492. 
jurisdiction,  2584. 

mandatory  to  compel  performance  by  public  service  corporation,  2563. 
nature  of  relief,  2482. 

necessity  of  prior  adjudication  of  title,  2527. 
object  and  nature  of  preliminary  injunction,  2604. 
parties,  2592,  2593. 
pleadings,  259^,  2598. 
prevention  of  multiplicity  of  suits,  2493. 
protection  of  corporate  franchise,  2545. 

restraining  commencement  and  prosecution  of  civil  action,  2496. 
restraining  order  pending  hearing,  2608. 
time  to  sue,  2590. 
to  adjudicate  title,  2526. 
to  restrain  enforcement  of  ordinance,  2574. 
to  restrain  interferenqe  by  third  persons,  2511. 
to  restrain  threatened  violation  of  contract,  2508. 
to  restrain  unauthorized  appropriation  of  public  funds,  2573* 
to  restrain  violation  of  trade  secret,  2517. 
to  try  title  to  public  office,  2578. 
venue,  2589. 

when  preliminary  injunction  denied,  2605. 
writ  or  decree,  2615. 

INNKEEPERS, 

duty  to  receive  guests,  3115. 
for  what  acts  liable,  3116. 
lien,  3119. 
termination  of  relatiot^,  3120. 

IN  PARI  DELICTO, 

application  of  principle  to  illegal  contracts,  1068-1077. 

effect  of  principle  on  duress,  162. 

relief  dependent  on  grade  of  innocence,  1098. 

INSANE  PERSONS, 

capacity  to  enter  into  contracts,  269,  365. 
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INSANE  PERSONS— Continued. 

capacity  to  execute  mortgage,  4664. 

disability  to  convey,  3820. 

effect  of  knowledge  of  other  party  of  insanity,  379. 

invalidity  of  contract  generally,  367. 

necessity  that  insanity  must  bear  directly  on  agreement,  366. 

ratification  and  avoidance  of  contracts,  381. 

restoration  as  condition  precedent  to  recission  of  contract,  386. 

restoration  of  consideration  on  disaffirmance  of  contract,  384. 

suicide  clause  in  life  policy,  4369. 

who  may  avoid  or  affirm  contract,  382. 

INSOLVENCY, 

* 

laws  impairing  contracts,  2765. 

of  defendant  as  ground  for 'remedy,  2492. 

INSURANCE,  , 

accident  insurance,  4385-4399. 
affirmative  and  promissory  warranties,  4107. 
agents,  4155-4171. 
agents  certificates,  4156. 
application  as  part  of  policy,  4110. 
assignment  of  life  policies,  4362-4364. 
assignment  of  policy,  4277. 

to  one  without  insurable  interest,  4065. 
authority  to  regulate  rates,  4026. 
beneficiary  under  life  policy,  4352. 
breach  of  warranty  of  sole  ownership,  4222. 
brokers,  4163n. 

cancellation  of  policies,  4291-4294. 
change  in  interest,  title  or  possession,  4260. 
change  of  beneficiary  under  life  policy,  4355,  4356. 
collateral  contracts,  681. 
conflict  of  laws,  1185. 

as  to  authority  of  agents,  1186. 

as  to  payment  of  premiums,  1188. 
construction  of  policy,  4111. 
covenants  in  leases,  4564. 
customs  and  usages  in  business,  1746. 
demand  for  appraisement  on  loss,  4317. 
death  in  violation  of  law  under  life  policies,  4374. 
definition,  4020. 
^lelivery  of  policy,  4045. 

duty  of  insured  to  disclose  change  in  condition  of  health,  125. 
duty  of  insured  to  separate  damaged  and  undamaged  goods,  4302. 
effect  of  change  of  use  of  premises,  4283. 
effect  of  increase  of  risk,  4248. 

effect  of  keeping  prohibited  articles  on  premises,  4279. 
effect  of  transfer  of  part  interest  in  property,  4261. 
effect  of  vacancy  of  premises,  4280,  4282. 
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INSURANCE— Continued. 

effect  on  risk  of  making  repairs,  4251. 

employers'  liability  insurance,  4405-4407.  « 

estoppel  of  company  by  act  of  agent,  4185. 

false  statement  of  claim,  4223. 

false  swearing  as  to  extent  of  loss,  4311. 

fidelity  insurance,  4412-4418. 

forfeiture  for  change  of  possession,  4203. 

forfeiture  for  non-pa3niient  of  premiums,  4133. 

form  of  contracts,  4037n. 

impairment  of  obligations  of  contracts,  2771. 

imputation  of  notice  to  agent  to  insurance  companies,  4169. 

incontestable  clause  in  life  policy,  4366n. 

incumbrances  on  insured  property,  4235. 

insurable  interest  in  lives,  4065-4076. 

insurable  interest  in  property,  4056,  4060. 

iron  safe  clause,  4313. 

life  insurance  and  stipulations  in  policies,  4352-4382. 

loss  and  adjustment  under  marine  policy,  4406-4514. 

marine  insurance,  4425-4514. 

mortgaged  property,  4263,  4630. 

nondisclosure  or  material  facts,  4087-4098. 

notice  and  proof  of  loss,  4300. 

notice  of  injury,  4309. 

offer  and  acceptance  of  contract  of  insurance  agency,  61n. 

on  live  stock,  4215. 

other  insurance,  4240. 

parol  evidence  to  vary  or  contradict  policy,  1622. 

parties  to  contract,  4024. 

payment  of  dues  and  assessments,  4141-4148. 

policies  on  automobiles,  4278. 

powers  of  agents,  4159,  4165. 

to  waive  rights,  4181. 
premiums,  4131-4148. 
production  of  books  to  prove  loss,  4310. 
proof  of  death,  4382. 
proof  of  loss,  4303-4311. 

provisions  of  policy  relating  to  matters  subsequent  to  loss,  4300-4328. 
provisions  of  standard  policy  relating  to  interest  and  care  of  property, 

4240-4294. 
proximate  cause  of  loss,  4217. 
reformation  of  policy,  2375,  4290. 
regulation  as  exercise  of  police  power,  2792. 
reinsurance,  4023. 
renewal  of  policies,  4040,  4288. 
representations  and  warrants,  4105-4122. 

representations  as  to  family  by  insured  under  life  policies,  4379. 
representations  as  to  age  in  application  for  life  insurance,  4361. 
representation  as  to  habits  of  insured  under  accident  policies,  4375. 
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INSURANCE-Continued. 

representations  of  insiired  as  to  health,  437d 

restrictions  on  agents'  powers,  4165-4167. 

right  to  rebuild,  4326.  1 

sick  benefits,  4399.  ' 

specific  performance  of  contracts,  2323. 

standard  policies,  4204-4223. 

statute  of  frauds,  4039. 

subrogation,  4035,  4340n. 

suicide  clause  in  life  policy,  4369n. 

time  for  bringing  suit  on  loss,  4328.  I 

value  of  property  under  valued  policy,  4335.  ' 

waiver  and  estoppel,  4175-4186.  I 

waiver  of  conditions  as  to  proofs  of  loss,  4179. 

waiver  of  falsity  of  warranties,  4180.  I 

waiver  of  proof  of  loss,  4308. 

what  constitutes,  4022.  I 

INTENTION,  I 

basis  of  contract,  4. 

basis  of  promise  to  answer  for  debt  of  another,  1240. 
basis  of  quasi  contracts,  1355. 
basis  of  release,  2061. 
delivery  of  deeds,  3910. 
element  of  fraud  in  execution  of  contract,  88. 
element  of  usury,  966. 
essential  of  quasi  contract,  2. 
establishment  by  parol  evidence,  1641. 
reduction  of  contract  to  writing,  63. 
rule  in  construction  of  contracts,  1506. 
test  of  joint  and  several  contract,  1476. 

INTEREST, 

becoming  principal  as  usury,  978. 

conflict  of  laws,  1182. 

insurable  interest,  4056-4076. 

on  damages,  2153. 

on  mortgages,  4628n. 

parties  as  test  of  joint  and  several  contracts,  1478^ 

INTERFERENCE, 

actions  against  third  persons,  2685. 

black  lists,  2699. 

by  combination  or  conspiracy,  2695. 

inducing  breach  of  contracts  of  employment,  2686,  2688. 

inducing  breach  of  contract  other  than  employment,  2689. 

injunctive  relief,  2700L 

justification,  2703. 

malice  as  element  of  action,  2690. 

measure  of  damages,  2701. 
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INTERFERENCE-Continued. 
strikes,  2697. 

with  contracts  terminable  at  will  of  one  party,  2693. 
with  formation  of  future  contracts,  2691. 
wrongfully  preventing  performance  of  contract,  2690. 

INTERLINEATION, 
effect,  2016. 

INTERPOLATION, 

words  in  construction  of  contract,  1535. 

INTERPRETATION, 

See  Construction. 

INTERSTATE  COMMERCE, 

fraud  in  execution  of  contract,  70n. 

INTOXICATING  LIQUORS, 

See  Drunken  Persons. 
contracts  in  violation  of  laws,  688. 
duties  of  carrier  toward  intoxicated  passenger,  3310. 
effect  of  intoxication  on  accident  insurance,  4397. 
effect  on  capacity  to  execute  contracts,  440-446. 
illegal  use  of  liquor  license,  1067. 
leases  for  saloon  purposes,  4547. 
liquor  dealers'  bonds,  3550. 
regulation  exercise  of  police  power,  2776. 

IRON  SAFE  CLAUSE, 
under  policy,  4313. 
.  IRRIGATION  DISTRICTS, 
public  corporations,  600n. 


JOINT  AND  SEVERAL  CONTRACTS, 
actions,  1492. 

contribution  among  joint  debtors,  1490. 
contribution  among  sureties,  1491. 
covenants  not  to  sue,  1485. 

effect  of  intention  to  determine  character  of  release,  1483. 
effect  of  release  of  one  joint  debtor,  1482,  2064. 
form  of  promise  as  test,  1477. 
intention  of  parties  as  test,  1476. 
interest  of  parties  as  test,  1478. 
joint  contracts,  1472. 
judgments  on  joint  contracts,  1493. 
liability  of  joint  obligors,  1479. 
nature  and  sufficiency,  1472-1475. 
subscription  contracts,  1480. 

893 


INDEX 

JUDGMENTS, 

as  contracts,  2. 

discharge  by  judgment,  2087. 

impairment  of  contracts  by  statutes,  2747. 

on  joint  contracts,  1493. 

reformation,  2395. 

rescission  of  contract,  246(^-2462. 

specific  performance,  2359,  2360. 
JUDICIAL  BONDS, 

execution,  3495. 

JUDICIAL  NOTICE, 

charter  provisions  of  public  service  corporations,  573. 
customs  and  usages,  1790. 
foreign  laws,  1203. 

JURISDICTION, 

of  injunction,  2584. 

reformation  of  contract,  2384. 

specific  performance,  2277,  2339. 

validity  of  contracts  ousting  jurisdiction,  725-730. 

JUSTIFICATION, 

interference  with  performance  of  contract,  2703. 

K 

KNOWLEDGE, 

See  Notice. 
essential  to  fraud  in  execution  of  contract,  88. 
essential  to  ratification  of  infant's  contract,  332. 
imputation  of  knowledge  of  agents  to  insurance  companies,  4169. 
necessity  to  sustain  custom  or  usage,  1696. 

L 

LABOR, 

regulation  as  exercise  of  police  power,  2782-2786. 

LABOR  CONTRACTS. 

execution  on  Sunday,  932. 

LABOR  UNIONS, 

contracts  between  unions  and  employer,  884. 
protection  as  exercise  of  police  power,  2786. 

LACHES, 

as  bar  to  action  to  reform  contract,  2385. 
effect  on  right  to  rescission,  2431. 
in  execution  of  contract,  111. 
ratification  of  infant's  contract,  329. 

LANDLORD  AND  TENANT, 

See  Leases. 
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LAPSE  OF  TIME, 

See  Limitation  of  Actions. 
o£fer  and  acceptance,  35. 

LATENT  AMBIGUITY, 

parol  evidence  to  explain,  1656. 

LAW, 

misrepresentations  as  to  law  as  fraud,  85. 
mistake  as  ground  for  reformation,  2369. 
mistake  in  execution  of  contract,  113. 
usurious  laws,  960-978. 

LEASES, 

See  Landlord  and  Tenant. 
application  of  statute  of  frauds,  1270. 
assignment,  4573n,  4574. 

by  guardian  extending  beyond  guardianship,  313, 
by  public  service  corporations,  583. 
construction,  4533. 

agreement  to  lease,  4550. 
covenants  for  insurance,  4564. 
covenants  for  quiet  enjoyment,  4559n,  4560. 
covenants  for  renewal,  4557. 

for  repair,  4565. 

to  pay  taxes,  4566. 
damages  for  breach  of  contract,  2154. 
description  of  premises,  4532n. 
delivery  and  acceptance,  4538. 
definition,  4525. 
discharge  of  guarantor,  3954. 

by  change  in  obligations,  3962. 
duration  of  term,  453 In. 
effect  of  fraud  in  obtaining,  4548. 
estates  for  years,  4580. 
execution,  4536n. 
for  illegal  purposes,  4547. 
implied  covenants,  4555. 
meaning  of  term,  1844. 
public  property  for  private  purposes,  610. 
recording,  453Shi. 
reformation,  2373,  4S34n. 
reservations,  4529. 
tenancy  at  sufferance,  4587n. 
tenancy  from  month  to  month,  4586. 

LEGALITY, 

objects  of  contracts,  645-782. 

LEGISLATION, 

validity  of  lobbying  contracts,  1042-1054. 
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LEGISLATURE, 

capacity  of  members  to  enter  into  state  contracts,  263. 

LEX  LOCI  AND  LEX  FORI, 

See  CoNFucT  of  Laws. 

LEX  SITUS, 

control  as  to  covenants,  1144. 

LICENSES, 

application  of  statute  of  frauds  to  licenses  to  enter  on  land,  1258b 

as  essential  to  capacity  to  contract,  267. 

effect  of  subsequent  payment  of  license  fee,  1093. 

use  of  streets  or  public  property  exercise  of  police  power,  279d 

LIEN, 

bailee  for  compensation,  3092. 
carriers  for  charges,  3254. 
contractors'  bonds  against,  3548. 
factors,  2908. 

LIQUIDATED  DAMAGES, 

for  breach  of  contract,  2125. 

LIENS, 

attorneys,  2867. 

impairment  by  change  in  laws,  2745. 

innkeeper,  3119. 

relinquishment  under  statute  of  frauds,  1242, 

seller  against  goods,  5070,  5071. 

warehousemen,  3101. 

LIFE  INSURANCE, 

.  See  Insurance. 

LIGHTING  CONTRACTS, 

execution  by  municipalities,  605. 

LIMITATION  OF  ACTIONS, 

accrual  dependent  on  demand,  2660. 

construction  of  statutes,  2656. 

continuing  and  severable  contracts,  2661, 

delay  through  ignorance  of  facts,  2644. 

effect  of  absence  to  interrupt  statute,  2669. 

effect  of  death  to  suspend,  2668. 

effect  of  ignorance  of  fraud,  2667. 

effect  of  new  promise  and  part  payment,  2670. 

element  of  prejudice,  2650. 

evasion  of  limitation  by  form  of  action,  2657. 

LIMITED  PARTNERSHIPS, 
execution  of  contracts,  482. 
impairment  of  contracts  by  change  in  statutes,  2743. 
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LIMITATION  OF  ACTIONS-Continucd. 
injunction,  2590. 
lapse  of  time,  2642. 
limitations  against  sovereignty,  2671. 
pleading  statute  as  defense,  267L 
time  of  suit  tmder  insurance  policy,  4J28. 
when  cause  of  action  accrues,  2659. 
when  limitation  commences  to  run,  2658. 

LIMITATIONS, 

See  LiMiTATEON  of  Actions;  Statutx  of  Lucttatiovs. 
issuance  of  bonds  by  municipalities,  620. 
liability  for  carriage  of  baggage,  3337. 
liability  in  carriage  of  passengers,  3326. 
liability  of  carrier  by  contracts,  3205-3223. 
on  powers  of  insurance  agents,  4167. 

LIQUIDATED  DAMAGES, 

breach  of  building  contract,  3770. 
construction,  1559. 
distinguished  from  penalties,  2126. 
specific  performance  of  contracts,  2311. 

LIVERY  STABLE  KEEPERS, 

duties  and  liabilities  toward  bailment,  3107. 

LIVERY  STABLES, 

control  exercise  of  police  power,  2801. 

LIVE  STOCK, 

See  Cabriebs  of  Livk  Stock. 
description  in  chattel  mortgages,  4780. 

LOAN  BUSINESS, 
defined,  1811. 

LOBBYING  CONTRACTS, 
vaUdity,  1042-1054. 

LOCAL  TERMS, 

parol  evidence  to  explain,  1665. 

LOCATION, 

property  covered  by  insurance  policy,  4213. 

LOCUS  POENITENTIiE 

rule  applied  to  illegal  contracts,  1105. 

LOSS  OF  PROFITS, 

element  of  damages  for  breach  of  contract,  2134-2140. 

LOTTERIES, 

regulation  exercise  of  police  power,  2795.    • 
trading  stamps,  701. 
validity  of  contracts,  695. 
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LOVE  AND  AFFECTION, 

consideration  for  contract,  206. 

U 

MAIL, 

acceptance  of  offer,  44n. 

MAILING  CONTRACTS, 
validity,  764. 

MALICE, 

element  of  interference  of  right  of  action,  2692, 

MANDAMUS, 

distinguished  from  injunction,  24S2. 

MANDATORY  INJUNCTION, 

See  iNjuNcnoN. 

MARGIN  TRANSACTIONS, 
liability,  1002. 

MARINE  INSURANCE, 
abandonment,  4501. 
actual  total  loss,  4496. 
constructive  total  loss,  4497. 
general  average  and  adjustment  of  loss,  4514. 
loss  by  fire,  4498. 
matters  covered,  4425. 
negligence  in  navigation,  4489. 
perils  of  the  sea,  4476. 
risks,  4489. 

severable  contracts,  4499. 
warranty  of  seaworthiness,  4439. 

MARITIME  CONTRACTS, 
conflict  of  laws,  1194. 

MARKETABLE  TITLE, 
construction,  1811. 

MARKETS, 

regulation  exercise  of  police  power,  2800. 

MARRIAGE, 

agreements  in  derogation,  753-757. 

application  of  statute  of  frauds  to  ante-nupdal  contracts,  1250,  1252. 

consideration  for  deed,  3850. 

contracts  by  infants,  293. 

discharge  of  breach  of  promise  judgment  by  bankruptcy,  1995. 

impairment  of  contracts,  2749. 

implied  contract  to  pay  for  services  where  marriage  invalid,  1369. 

statute  of  frauds,  1248. 
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MARRIED  WOMEN, 

See  Husband  and  Wife, 
application  of  principle  of  estoppel,  424. 
capacity  to  appoint  husband  as  agent,  417. 
conflict  of  laws  as  to  execution  of  contract,  1127.  « 

as  to  validity  of  contracts,  430. 
contract  in  case  of  necessity,  392.  ' 
contracts  of  suretyship,  411. 
contracts  under  modem  statutes,  402. 
contracts  with  husband,  413. 
conveyance  directly  to  husband,  401. 
equitable  separate  estate,  395. 
evidence  of  husband's  agency,  418. 

necessity  of  joinder  of  husband  with  wife  in  contract,  407. 
power  to  contract  with  reference  to  statutory  separate  estate,  405,  406. 
power  to  pledge  credit  of  husband,  420. 
ratification  of  contract,  422. 
specific  performance  of  contracts,  2296. 
statutes  giving  power  to  contract  as  feme  sole,  409. 
validity  of  contract  securing  husband's  debt,  412. 
wife  as  agent  of  husband,  419. 

MARTIAL  LAW, 

effect  on  liability  of  carrier,  3190. 

MASTER  AND  SERVANT, 

agreements  exempting  emi^loyer  from  liability  for  negligence,  777. 
certainty  as  to  compensation,  183. 
combinations  or  laborers  and  other  workmen,  882. 
contracts  between  employes  and  relief  department,  2721. 
contracts  restraining  employment,  813. 
customs  and  usages  in  relation,  X770. 
damages  for  breach  of  emplo3mient  contract,  2154. 
damages  for  wrongful  discharge,  2701. 
employes'  bonds,  3551,  3552. 

'  impairment  of  contract  by  change  in  method  of  pa3rment  of  wages,  2772. 
implied  contract  to  pay  for  services,  1363. 
necessity  of  certainty  as  to  term  of  employment,  176. 
regulation  of  pa3rment  of  wages  as  exercise  of  police  power,  2776. 
specific  performance  of  contracts  of  services,  2320. 

MATERIAL  FACTS, 

failure  to  disclose  changes  in  fact,  125. 

in  cases  of  warranty,  129. 

in  execution  of  commercial  paper,  131. 

in  execution  of  compromise,  133. 

in  insurance  cases,  126. 

in  making  sale,  128. 

in  relation  to  trust,  124. 

matter  of  inducement,  121. 
nondisclosure  as  ground  for  relief,  120. 
silence  where  there  is  a  duty  to  speak,  123. 
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MATERIALITY, 

alteration  of  contracts,  2011. 

facts  to  be  disclosed  by  insured,  4096n. 

fraud  and  misrepresentations  in  execution  of  contract,  86l 

test  of  materiality  of  warranty  of  insured,  4119. 

MATERIAL  REPRESENTATIONS, 

See  Fraud  and  Misrefbxsentations. 
MATURITY, 

commercial  paper,  3445-3447. 

MEASURE  OF  DAMAGES, 

See  Damages. 

MEDICINE, 

.  regulation  of  practice  under  police  power,  28Q2. 

MEETING  OF  MINDS, 

essential  to  contract,  4. 

MECHANICS'  LIENS, 

builders'  bonds,  3795-3804. 

MEMORANDUM, 

contents  under  statute  of  frauds,  1306. 
description  of  realty,  1309. 
description  of  subject-matter,  1307. 
necessity  for  delivery,  1326. 
showing  of  consideration,  1313. 
signature,  1317. 
tmder  statute  of  frauds,  1296-1326. 

MENTAL  ANGUISH, 

damages  for  breach  of  contract,  2144. 

MENTAL  CAPACITY, 
presumption,  261. 
sufficiency  to  convey  land,  3820. 

MENTAL  WEAKNESS, 
effect  on  duress,  157. 

•  MERCHANDISE  COUPONS, 
assignability,  1433. 

MERGER, 

by  modification,  1988. 

essentials,  1981. 

negotiations  in  written  contract,  1620« 

parol  in  written  contract,  1983. 

MINES  AND  MINERALS, 

certainty  in  contract  to  mine  and  deliver  ore,  178n. 
certainty  of  contract  as  to  advancements,  184. 
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MINORS, 

See  Infants. 

MISREPRESENTATION, 

effect  on  insurance  policy,  4221. 
ground  for  rescission,  2413. 
in  application  for  insurance  policy,  4118. 
specific  performance,  2307. 

MISTAKE, 

effect  of  negligence  in  execution  of  contract,  IIQ, 
ground  for  reformation,  2366,  2367. 
ground  for  rescission  of  contract,  2417. 
identity  of  subject-matter,  105. 
in  execution  of  writing,  109. 
law  in  execution  of  contract,  113. 
materiality,  100. 
mutuality,  112. 

as  ground  for  reformation,  2370. 
nature  of  transaction,  101. 
offer  and  acceptance,  40n. 
parol  evidence  to  show,  1652. 
party,  102. 
price,  107. 
quality,  106a. 
ratification,  111. 

recovery  of  money  paid  tmder  mistake  of  fact,  1388. 
release  obtained  through  mistake,  2066. 
specific  performance,  2306. 
subject-matter,  103. 

MITIGATION, 

damages,  2151,  2152. 

MODIFICATION, 

See  Alteration  of  Contracts. 
building  contracts,  3675. 
merger  by  modification,  1988. 
specific  performance  of  changed  contract,  2313. 

MONEY  HAD  AND  RECEIVED, 
implied  contract  to  repay,  1372. 

MONOPOLIES, 

antitrust  statutes,  890,  906-919. 

character  of  illegal  trusts,  896. 

combinations  between  manufacturers  and  dealers,  870. 

combinations  of  laborers  and  other  workmen,  822,  882. 

combination  to  withhold  products  from  market,  876. 

contracts  between  union  and  employer,  884. 

contracts  by  public  service  corporations,  578. 
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MONOPOLIES— Continued. 

corners  and  combinations  to  prevent  competition,  877. 

definitions  of  term,  867. 

disabilities  of  members  of  trusts  as  between  themselves,  898. 

discrimination,  895. 

exclusive  grant  by  carriers,  893. 

exclusive  grant  by  private  person,  892. 

legislative  grant,  866. 

rights  of  third  persons,  903. 

state  and  federal  antitrust  laws,  907-915. 

MORAL  CONSIDERATION, 
for  contract,  2U. 

MORE  OF  LESS, 

meaning  of  term  in  sales  contracts,  1816,  1817. 

MORTGAGES, 

See  Chattel  Mortgages. 
absolute  deed  as  mortgage,  4647-4655. 
accounting  on  condition  broken,  4714. 
assignment,  4725,  4735. 

assumption  of  mortgage  by  purchaser  at  sale,  4717. 
consideration,  4674,  4675. 
construction,  4608. 

construction  of  note  and  mortgage,  4639. 
conveyance  by  mortgagor,  4700n. 
covenant  to  pay  taxes,  4629. 
delivery  and  acceptance,  4635. 
description  of  note,  4626n. 
description  of  parties,  4617. 
description  of  property,  4618. 
distinguished  from  conditional  sales,  4606. 
distinguished  from  deeds,  4604. 
distinguished  from  deeds  of  trust,  460Sn. 
effect  of  duress,  4678. 
effect  of  execution  on  Sunday,  944. 
effect  of  fraud  in  execution,  4677. 
effect  to  invalidate  insurance,  4263. 
equitable  mortgage  defined,  4657n. 
execution  by  insane  person,  4664. 
execution  by  public  service  corporations,  584. 
foreclosure,  4715,  4716. 
forms,  461 5n,  4616n. 
future-acquired  property,  4693. 
incidental  expenses  as  usury,  976. 
informal  mortgages,  4659. 
insurance  on  premises,  4630. 
interest,  4628n. 
mortgagable  interest,  4684. 
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MORTGAGES— Continued. 

parol  evidence  to  show  deed  a  mortgage,  1647. 

partnership  mortgages,  4929. 

personal  liability  for  deficiency,  4706. 

personal  liability  of  purchaser  of  mortgaged  premises,  4718. 

power  of  corporations  to  execute,  546. 

recording,  4640. 

redemption,  4710. 

right  to  emblements,  4709. 

right  to  possession  of  premises,  4702. 

right  to  possession  on  condition  broken,  4713. 

right  to  rents  and  profits,  4703. 

rights  under  mortgage  and  conditional  sale,  4609. 

signature  of  makers,  4632. 

to  secure  future  advances,  4641. 

usiu'iotis  note  secured  by  mortgage,  963. 

waste  by  mortgagor,  4708. 

MOTIVE, 

distinguished  from  consideration,  204. 

MUNICIPAL  BONDS, 

bona  fide  holders,  617-619. 

delivery,  3571. 

denomination  of  amount  payable,  3590. 

duty  to  follow  prescribed  form  in  execution,  3563. 

elections  for  issuance,  621. 

execution,  3564. 

form  and  mode  of  execution,  3562. 

limitations  on  issuance,  620. 

negotiability,  3573. 

power  to  issue,  3561. 

sale  below  par,  3574. 

seal,  3564. 

signature^  3564. 

time  of  payment,  3569. 

transfer  and  sale,  3574. 

when  effective,  3566. 

MUNICIPAL  CORPORATIONS, 

See  MuNiCTPAL  Bonds. 
assignment  of  public  contracts,  1434. 
authority  to  borrow  money  and  issue  paper,  616. 
authority  to  execute  contracts  extending  beyond  official  term,  603. 
contractors'  bonds  for  public  work,  3543,  3544. 
debt  limitations,  620-629. 
estoppel  to  question  contracts,  615. 

impairment  of  contracts  between  municipalities  and  individuals,  2724. 
impairment  of  municipal  obligations,  2764. 

by  amendment  of  charters,  2762. 
implied  contracts,  605. 
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MUNICIPAL  CORPORATIONS— Continued. 

injunction  to  control  discretionary  power  of  officers,  2570. 
injunction  to  restrain  enforcement  of  ordinance,  2574. 
issuance  of  bonds,  617-637. 
leasing  public  property  for  private  purposes,  610. 
liability  for  failure  to  exercise  police  power,  2806, 
license  ^to  use  streets  or  public  property,  2796. 
partnership  contracts,  609. 
power  to  execute  contracts,  602. 
ratification  of  contracts,  612. 
rescission  of  contracts,  613. 
territorial  limit  of  power,  601. 
ultra  vires  contracts,  614. 
validity  of  contract  generally,  607-609. 
.  when  no  implied  liability  arises  on  contracts,  606. 

MUTUAL  COVENANTS, 

See  Covenants  and  Conditions. 

MUTUALITY 

building  contracts,  3633. 

consideration,  232. 

essential  to  specific  performance,  2281-2283. 

to  validity  of  contract,  26. 
mistake  as  ground  for  reformation,  2370. 
necessity  to  contract,  14. 

MUTUAL  PROMISES, 
as  consideration,  229. 
dependency,  1580. 
mistake  in  execution  of  contract,  112. 

N 
NAMES, 

designation  of  parties  in  notes,  3371-3373.  • 

partnership,  4878,  4879. 

privilege  of  naming  child  as  consideration,  242. 

NECESSITIES, 

capacity  of  infant  to  enter  into  contracts,  295-299. 
exception  of  contracts  under  Sunday  laws,  933. 

NEGLIGENCE, 

contracts  exempting  from  liability,  765-777. 
effect  on  recovery  of  money  paid  by  mistake,  1388. 
in  execution  of  contracts,  11^  110. 

NEGOTIABLE  INSTRUMENTS  ACT, 

See  Bills  and  Notes. 

NEGOTIABILITY, 

See  Bills  and  Notes;  Bills  of  Lading;  Bonds;  Municipal  Bonds. 
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NEW  OBLIGATION, 

operation  to  discharge  guarantor,  3959. 

NEW  PROMISE, 

as  satisfaction,  2074. 

effect  to  stop  running  of  statute  of  limitations,  2670. 

NEWSPAPERS, 

sales  of  property  with  agreement  not  to  compete,  801n. 

NOMINAL  DAMAGES, 

for  breach  of  contract,  212L 

NONACCEPTANCE, 

action  by  seller  of  goods,  5094,  5095. 

NONNEGOTIABLE  INSTRUMENTS, 
nature,  3365. 

NONRESIDENCE, 

effect  on  running  of  statute  of  limitations,  2669. 

NOSCITUR  A  SOCIIS, 

rule  of  construction,  1516. 

NOTARIES  PUBLIC, 

agency  relation,  2833. 

NOTES, 

See  Bills  and  Notes. 

NOTICE, 

See  Knowledge. 
discharge  of  surety  by  neglect  to  give  notice  of  default,  3977. 
dishonesty  of  employe  under  fidelity  policy,  4413. 
dishonor  of  note,  1179,  3478-3480. 
effect  to  discharge  surety,  3958. 

impairment  of  contract  by  change  of  law  as  to  notice,  2754. 
injury  by  insured,  4309. 
loss  under  insurance  policy,  4300,  4301. 
municipal  debt  limitations,  637. 
payment  by  debtor  after  notice  of  assignment,  1446. 
purchase  of  note  with  notice  of  fraud,  3462. 
renunciation,  2032. 
time  when  premium  due,  4139. 
to  agent  as  notice  to  principal,  2933. 
to  partnership  by  notice  to  member  of  firm,  4932. 

NOVATION, 

discharge  of  contract,  1867. 

O 

OBJECT, 

legality  of  object  of  contract,  645-782. 
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OBLIGATION, 

See  Impairment  of  Obligatiok. 
basis  of  contract,  5. 
subsequent  and  prior  contracts,  2725. 

OBSTRUCTING  JUSTICE, 

contracts  tending  to  pervert  justice,  715-721. 

OCCUPATION, 

meaning  of  term,  1846. 

OFFER  AND  ACCEPTANCE, 
acceptance  by  telephone,  46n. 
acceptance  to  be  by  ascertained  person,  50. 
alteration  and  filling  blanks  by  consent,  64ii« 
auction  sales,  58. 
brokers*  contracts,  60n. 
building  and  working  contracts,  59n. 
certainty,  30,  31. 
communication  by  telegraph,  45. 
communications  by  mail,  44n. 
conditional  equivalent  to  rejection,  41n. 
conduct  as  equivalent,  47. 
contract  of  sale,  4984n. 
counter-offer,  42. 

essential  to  validity  of  contract,  25. 
execution  and  delivery,  63n. 
guaranty,  3937. 

intention  to  reduce  contract  to  writing,  63, 
lapse,  35. 

manner  of  acceptance  specified  in  offer,  29. 
manner  of  communicating  acceptance,  43n. 
mutuality,  26. 
mistake,  40n. 

necessity  that  acceptance  be  on  terms  of  offer,  38. 
necessity  that  acceptance  be  unconditional,  37. 
necessity  that  it  be  made  to  particular  person,  32. 
performance  of  acceptance  of  consideration,  49n. 
revocation,  33. 
rewards,  51,  52. 
sales  in  general,  57. 
silence  as  acceptance,  48. 

time  and  place  of  contract  determined  by  acceptance,  62n. 
time  in  which  to  accept,  34. 
variance,  39. 
when  contract  complete,  36. 

OFFICERS, 

agency  relation  of  corporate  officers,  2868-2895. 

assignability  of  salary,  1434. 

contracts  inducing  breach  of  trust,  749. 
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OFFICER  S— Continued. 

contracts  tending  to  official  corruption,  706-714a. 
contracts  to  influence  appointment,  711. 
injunction  against  municipal  officers,  2570. 
injunction  to  restrain  payment  of  salary,  2573. 
injunction  to  try  title,  2578. 

OFFICIAL  BONDS, 

effect  of  irregularities  in  execution,  3597. 
liability  of  sureties  as  dependent  on  term  of  office,  3600. 
liability  of  sureties  for  acts  outside  official  duty,  3602. 
nature,  3595. 

OFFICIAL  CORRUPTION,    ' 

validity  of  contracts  inducing,  706-714a. 

OIL  AND  GAS, 

specific  performance  of  contracts,  2314. 

O.K., 

origin  and  meaning  of  abbreviation,  1811. 

ON  OR  ABOUT, 

meaning  of  term,  1821. 

OPINIONS, 

effect  of  expression  on  right  to  rescind,  2414. 
whether  fraudulent,  84. 

OPPRESSION, 
duress,  146. 

OPTIONAL  CONTRACTS, 

specific  performance,  2310. 

OPTIONS, 

consideration,  232. 

construction  of  optional  contracts,  1548. 
election  to  terminate  contract  on  breach,  2026i 
validity  of  contractSi  1006. 

ORAL  ASSIGNMENT, 
legality,  1441. 

ORAL  CONTRACTS, 
construction,  1566. 
effect  of  statute  of  frauds,  1215. 

ORDERS, 

See  Injunction. 
ORDINANCES. 

injunction  to  restrain  enforcement,  2574. 

ORIGINAL  PROMISES. 

effect  on  statute  of  frauds,  1231-1235. 
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PARENT  AND  CHILD, 
duress  in  relation,  149. 

implied  contract  to  pay  for  services,  1367-1370. 
undue  influence  in  execution  of  deeds,  3829. 

PAROL  CONTRACTS. 

distinguished  from  contracts  under  seal.  16. 

PAROL  EVIDENCE, 

application  of  rule  to  stranger.  1630. 

contradiction  or  variance  of  written  contract,  1621. 

discharge  of  contract.  1654. 

exceptions  to  rule.  1630. 

intent  of  party  to  contract.  1641. 

merger  of  negotiations  in  written  contract,  1620. 

of  usage  or  custom,  1663. 

on  question  of  validity  of  alleged  contract,  1625. 

subsequent  agreement,  1640. 

to  aid  interpretation.  1655. 

to  connect  different  writings.  1645. 

to  establish  collateral  independent  agreement,  1633. 

to  establish  date,  1648. 

to  establish  resulting  trust.  1646. 

to  explain  bills  of  lading,  1644. 

to  explain  customs  and  usages,  1663. 

to  explain  patent  or  latent  ambiguity.  1656. 

to  show  conditions  precedent,  1636. 

to  show  one  contract  as  consideration  for  another,  1643. 

to  show  contract  of  guaranty,  1627. 

to  show  deed  to  be  mortgage,  1647. 

to  show  fraud  or  duress,  1650. 

to  show  illegality  of  instrument,  1649. 

to  show  mutual  mistake.  1652. 

to  show  prior  or  contemporaneous  agreement,  1633. 

to  show  true  consideration,  1642. 

use  to  establish  incomplete  writings,  1631. 

use  to  explain  abbreviations  and  technical  terms,  1665. 

use  to  explain  meaning  of  words,  1661. 

use  to  identify  parties.  1664. 

use  to  identify  subject-matter,  1659. 

use  to  question  existence  or  validity  of  contract,  1632. 

PARTIAL  ASSIGNMENTS, 
contracts.  1443. 

PARTIAL  ILLEGALITY, 
effect,  1074-1076. 
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PARTIES, 

actions  for  breach  of  contract,  2100. 
actions  on  joint  and  several  contracts,  1495. 
capacity  to  contract,  261. 

aliens,  265. 

artificial  person  or  corporation,  272. 

convicts,  266. 

deaf  mutes,  270. 

drunken  persons,  274. 

insane  persons,  269. 
change  of  parties  to  release  surety,  3967. 
designation  in  bonds,  3494. 
designation  in  notes,  3371. 

effect  of  coverture  on  capacity  to  enter  into  contract,  271. 
effect  of  laws  requiring  license  to  enter  into  contract,  267w 
effect  of  youth  on  capacity  to  contract,  268. 
injunction,  2592,  2593. 
mistake  in  execution  of  contract,  102. 
parol  evidence  to  identify,  1664. 
persons  against  whom  reformation  granted,  2381. 
persons  against  whom  specific  performance  may  be  had,  2288. 
persons  entitled  to  reformation,  2380. 
persons  entitled  to  specific  performance,  2287. 
ratification  of  contracts  of  incapacitated  parties,  277. 
specific  performance,  2343. 
to  insurance  contracts,  4024. 
to  suit  for  rescission,  2442. 
United  States  or  state,  263. 
where  incapacity  invalidates  contracts,  276. 
who  may  affirm  or  avoid  contract  of  insane  person,  382. 

PARTNERSHIP, 

agency  relation  of  partners,  2831,  4892. 

application  of  statute  of  frauds  to  firms  dealing  in  lands,  1262. 

authority  of  partner  in  execution  of  contracts,  4926-4930. 

authority  of  partner  to  bind  firm  on  employment  contract,  4930L 

authority  of  partner  to  bind  firm  on  notes,  4928. 

authority  of  partner  to  modify  contracts,  4926. 

capacity  to  become  partner,  483. 

capital,  4890. 

contribution,  4912,  4913. 

creditors,  4934n. 

distinct  entity,  4876n. 

dissolution,  4951-4955. 

essentials  of  relation,  4875. 

estoppel  to  question  acts  of  partner,  4938. 

execution  of  contracts  by  partner,  476-490. 

good  faith  of  relation,  4905. 

how  relation  formed,  484. 
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PARTNERSHIP—Continued. 
interest,  4909,  4910. 

liability  for  debt  on  change  of  firm,  4956. 
liability  of  partner  on  firm  obligation,  4933. 
limited  partnerships,  482. 
municipal  contracts,  609. 
name,  4878. 

notice  to  partner,  4932. 
power  of  surviving  partner,  4955. 
profit-sharing  test,  479-480. 
ratification  of  acts  of  partner,  4937. 
right  of  action  between  partners,  4916. 
rights  and  liabilities  as  to  third  persons,  4925-4938. 
salary  of  partner,  4914. 
scope  and  ^purposes,  487,  489. 
transactions  after  dissolution,  4954. 
use  of  firm  name,  4879. 

PART  PAYMENT, 

effect  on  statute  of  frauds,  1341. 

effect  to  stop,  running  of  statute  of  limitations,  2670, 

PART  PERFORMANCE, 

acts  under  parol  contract,  2300. 

building  contracts,  3699,  3700. 

enforcement,  2276. 

effect  on  statute  of  frauds,  1271. 

payment,  2301. 

possession  as  element  under  oral  contract,  2302. 

recovery  for  part  performance,  2103. 

PAR  VALUE, 

meaning  of  term,  1811. 

PASSENGERS, 

See  Carriers  of  Passengers. 
person^  included,  776. 

PASSES. 

liability  for  injury  to  passenger,  772-774. 

PATENT  AMBIGUITY. 

parol  evidence  to  explain.  1656. 

PATENTS, 

contracts  forbidden  owner,  840. 

contracts  protecting  ownership,  834. 

contracts  restricting  sale  of  patented  article,  835. 

restrictive  contracts,  833. 

rights  of  owner,  838. 

transfer  by  owner  of  rights  under  patent,  839. 

910 


INDEX 

PAYMENT, 

application  of  payments  of  usurious  interest,  983. 

as  part  performance,  2301. 

building  contracts,  3730-3734. 

by  check  or  commercial  paper,  1933. 

consideration  into  court,  2346. 

discharge  of  note,  3471. 

discharge  of  surety  by  extension  of  time,  3969. 

essentials  to  discharge  contract,  1930. 

evidence,  1936. 

loss  of  right  by  debtor  to  make  appropriation,  1939. 

money  payment,  1926. 

operation  to  discharge  surety,  3977. 

premiums,  4131-4148. 

recovery  of  money  paid  under  duress  or  compulsion,  1384. 

right  to  recover  premiums  paid„  4140. 

to  authorize  specific  performance,  2334. 

when  creditor  may  determine  application,  1940,  1944. 

PENALTIES. 

construction,  1559. 

distinguished  from  liquidated  damages,  2126. 

impairment  of  contracts  by  imposition,  2767. 

imposition  in  contracts,  663,  667. 

under  building  contracts,  3765. 

PENSIONS, 

authority  of  bank  to  create  pension  funds,  2895. 

PERFORMANCE, 

See  BiffiACH  of  Contract  ;  SpEaFic  Pekformamce. 
acceptance  of  ofefectivc  performance,  3706. 
acts  constituting  part  performance  of  parol  contract,  2300. 
building  contracts,  3681. 

to  satisfaction  of  owner,  3710. 
contingencies  under  statute  of  frauds,  1284. 
contracts  to  be  performed  to  satisfaction,  1881,  1884. 
delivery  of  goods  by  carrier,  1896. 
difficulty  as  excuse  for  failure,  1890. 
effect  of  impossibility  from  acts  of  third  persons,  1916l 
effect  of  legal  impossibility  at  time  of  contract,  1900. 
essential  to  executed  contracts,  15n. 
impossibility  caused  by  subsequent  law,  1901. 
impossibility  of  performing  building  contract,  1908,  1909,  3703. 
improvements  as  part  performance  of  parol  contract,  2302. 
of  building  contract,  3712-3720. 
partial  performance,  1878. 

of  building  contracts,  3699,  3700. 

of  parol  contract,  2299. 
prevention  by  act  of  God,  1892. 

by  destruction  of  building,  3702. 
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PERFORMANCE— Continued. 

prevention  of  performance  of  contract  for  personal  acts,  1907. 
recovery  for  part  or  substantial  performance,  2103. 
recovery  on  contract  where  prevented  by  party,  1904. 
recovery  pro  tanto  where  performance  impossible,  1902. 
substantial  performance  of  contract,  1878,  1879. 

of  building  contracts,  3693. 
sufficiency  under  statute  of  frauds,  1272-1277. 
time,  1549. 
waiver,  -1888. 
wrongful  prevention  by  third  parties,  2690. 

PERILS  OF  THE  SEA, 

risks  under  marine  policy,  4476. 

PHYSICIANS. 

regulation  of  practice  exercise  of  poUce  power,  2802. 

statutes  forbidding  compensation  of  unlicensed  physician,  673* 
PLACE, 

delivery  of  subject  of  sale,  5042. 

filing  chattel  mortgages,  4825. 

performance  of  contract,  1118. 

presentment  of  note  for  protest,  3465. 

PLANS, 

building  contracts,  3612. 
reference  to  in  contract,  174. 
specifications  for  buildings,  3620. 

PLEADING, 

accord  and  satisfaction,  2086.  g 

action  to  reform  contract,  2388. 

amendment  in  action  to  compel  specific  performance,  2347. 

customs  and  usages,  1786. 

injunction,  2595,  2598. 

release,  2067. 

specific  performance,  2347-2356. 

statute  of  frauds,  1224. 

statute  of  limitations,  2672. 

suits  for  rescission,  2450-2456. 

PLEDGES, 

assignment  by  pledgee,  3045. 
assignment  by  pledgor,  3048. 
bonds,  3511. 
common-law  sale,  3056. 
constructive  delivery,  3037. 
conversion  by  pledgee,  3046. 
defined,  3030. 
delivery,  3036. 
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PLEDGES—Gontinued. 

of  negotiable  instruments,  3039. 
distinguished  from  chattel  mortgage,  47Sln, 
essentials  of  relation,  3032. 
power  of  wife  to  pledge  credit  of  husband,  420. 
remedies  of  pledgee  on  default  of  pledgor,  3054. 
redemption  by  pledgor,  3050. 
right  of  possession,  3042. 
right  of  purchaser  at  pledgee's  sale,  3062. 
termination  of  relation,  3051. 
use  by  pledgee,  3042. 

POLICE  POWER, 

building  regulations,  2789. 

contracts  in  restraint  of  trade,  2788. 

control  of  corporation,  2794. 

control  of  freedom  of  contract,  2781. 

control  of  location  of  livery  stables,  2801. 

control  of  rights  of  persons  or  property,  2807. 

divestiture  of  power  by  legislature,  2778. 

extent,  2777. 

impairment  of  obligation  of  contracts,  2797. 

labor  legislation,  2782-2786. 

license  to  use  streets  or  public  property,  2796* 

limitations  on  exercise,  2779. 

municipal  liability  for  failure  to  exercise,  2806^ 

nature  and  attributes,  2775,  2776. 

power  of  Congress,  2780. 

prevention  of  fraud  by  adulteration,  2803. 

prohibition  of  lotteries,  2795. 

regulation  of  carriers,  2790. 

regulation  of  hack  stands  and  hotel  runners,  2791. 

regulation  of  insurance  business,  2792. 

regulation  of  markets,  2800. 

regulation  of  practice  in  medicine,  2802. 

regulation  of  sales  of  goods,  2793. 

regulation  of  telegraph  and  telephone  lines  in  streets,  2799. 

whether  exercise  impairs  contracts,  2727. 

workmen's  compensation  laws,  2804. 

POLIQES. 

See  Insurance;  Standard  Poucies. 
cancellation,  4291,  4294. 
application  as  part,  4110. 

conflict  of  laws  in  matter  of  construction,  1190. 
reformation,  4290. 
renewal,  4288. 

POSSESSION, 

bailment,  2993. 

element  of  part  performance,  2302. 
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POSSESSION— Continued. 

mortgaged  premises,  4702. 

pledge,  3042. 

property  covered  by  chattel  mortgages,  4835. 

right  of  mortgagee  on  condition  broken,  4713. 

POWER  OF  ATTORNEY, 
execution  of  deeds,  3893. 

PRACTICAL  CONSTRUCTION, 
contract,  1537,  1542. 

PRECATORY  WORDS, 

creation  of  trusts,  502. 

PREDICTIONS, 

whether  fraudulent,  84. 

PRELIMINARY  INJUNCTION, 

See  Injunction. 
PREMIUM  NOTES, 

for  insurance,  4138. 

PREMIUMS, 

cancellation  of  policy  for  nonpa3rment,  42SH. 
insurance,  4131-4148. 
notice  of  time  due,  4139. 
payment  by  promissory  note,  4135. 
right  to  recover  premiums  paid,  4140. 
waiver  of  prepayment,  4183. 

PRESENTMENT, 

excuses  for  delay,  3470. 

manner,  3466-3468. 

necessity  for  presentment  of  bill  or  note,  3463. 

place  of  presentment  of  note,  3464. 

time  for  presentment  of  note  for  protest,  3464. 

waiver,  3469. 

PRESIDENT, 

agency  relation  of  president  of  corporation,  2889. 

PRESUMPTIONS, 

alteration  of  contracts,  2016. 

consideration  for  contract,  196-202. 

duress,  147. 

implied  contract  to  pay  for  services  as  between  parent  and  child,  1367. 

in  actions  to  reform  contracts,  2393. 

joint  and  several  contracts,  1478. 

knowledge  of  custom  or  usage,  1696. 

meaning  of  words,  1509. 

statutory  presumption  on  joint  and  several  contract,  1496. 

validity  of  contracts,  1065. 
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PRICE, 

in  contract  of  sale,  4988. 
mistake  as  to  price,  107. 

PRINCIPAL  AND  AGENT, 

See  Agency. 
fraud  of  agent  in  execution  of  contract,  78. 
husband  as  agent  for  wife,  417. 
power  of  corporation  to  appoint  agent,  550. 
wife  as'  agent  of  husband,  419. 

PRINCIPAL  AND  SURETY, 

See  Bonds. 
agency  in  establishing  suretyship  relation,  3940. 
authority  of  bank  officer  to  bind  bank,  2887. 
bond  signed  under  condition,  1612. 
construction  of  suretyship  contracts,  3941. 
contribution  among  sureties,  1491. 
discharge  of  surety,  3950-3979. 
discharge  of  surety  by  extension  of  time,  3968. 
discharge  of  surety  by  release  of  cosurety,  3978. 
duration  of  suretyship  relation*  3944. 
effect  of  failure  to  disclose  material  facts,  127. 
incomplete  contract,  3939. 
indemnity,  3541-3555. 

liability  for  official  acts  outside  duty,  3602. 

liability  of  sureties  on  official  bonds  dependent  on  term  of  office,  3600. 
liability  on  bail  bonds,  3532,  3533. 

on  builders'  bonds,  3798. 
rights  of  creditor,  3985. 
rights  of  surety  as  to  cosurety,  3983. 

as  to  creditors,  3980. 
•     as  to  principal,  3981. 
strict  construction  of  contract,  3988. 

PRINTING, 

construction  of  instrument  partly  written  and  partly  printed,  1525. 

PRIORITIES, 

assignments  of  contracts,  1459. 
between  contracts  and  statutes,  2722. 

PRIVATE  CARRIERS, 

nature  of  liability,  3127n. 

PRIVITY, 

essential  to  fix  liability  to  third  party,  1406. 

necessity  in  cases  where  money  had  and  received,  1372. 

PROFITS. 

reception  as  obligation  to  pay  debts,  5n. 
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PROFIT  SHARING. 

test  of  partnership,  479-481. 

PROHIBITION, 

effect  of  penalties  in  contracts,  665,  667. 

PROMISE, 

as  consideration,  229,  231. 

basis  of  contract,  5n. 

effect  to  create  contractual  obligation,  6n. 

form  as  test  of  joint  and  several  contract,  1477. 

PROMISSORY  WARRANTIES, 
by  insured,  4107. 

PROMOTERS, 

contracts  by,  5J2,  533,  555. 

PROSPECTIVE  DAMAGES, 

breach  of  continuing  contracts,  2142. 
for  breach  of  contract,  2141,  2142. 

PROSTITUTION, 

contracts  for  leases  of  houses  for  purpose,  73d-740L 

PROTEST, 

paper,  1179. 

piiesentment  for  payment,  3463-3470. 

usage  as  to  mailing  notice,  1764. 

PROXIMATE  CAUSE, 

loss  under  insurance  policy,  4217. 

PROXIMATE  DAMAGES, 
breach  of  contract,  2131. 

PUBLIC  CONTRACTS, 
assignments,  1434. 

PUBLIC  CORPORATIONS, 

See  Municipal  Corporations. 

PUBLIC  LANDS, 

impairment  of  contracts,  2761. 

PUBLIC  MORALS, 

contracts  tending  to  corrupt,  738-740. 
validity  of  schemes  to  corrupt,  747. 

PUBLIC  POLICY, 

agreements  in  derogation  of  marriage,  753-757. 
contracts  in  restraint  of  trade,  792-858. 
ground  for  rescission  of  contract,  2415. 
parol  evidence  to  show  contract  in  violation,  1649. 
partnerships  for  illegal  purposes,  489. 
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PUBLIC  POLICY^Continued. 

recovery  under  illegal  contract,  1062. 
relief  to  party  in  pari  delicto^  1103. 
validity  of  contracts  violated,  649-665. 

PUBLIC  SALES, 

contracts  suppressing  competition,  759. 

PUBLIC  SERVICE  CORPORATIONS, 

See  Corporations. 
consideration  and  capacity  to  contract,  572. 
contracts  as  to  location  of  stations  and  route,  581. 
contracts  crippling  public  service,  575. 
contracts  inducing  breach  of  trust  of  ofikial,.  750. 
discrimination  in  fixing  rates,  580,  580a. 
duty  of  parties  to  take  notice  of  charter  provisions,  573. 
impairment  of  franchises,  2734. 
leases  of  property,  583. 

mandatory  injunction  to  compel  performance  of  duties,  2563. 
mortgage  of  property,  584. 
penalties  for  delay  in  paying  bills,  580a. 
right  to  engage  in  collateral  business,  586. 
traffic  agreements,  585. 
transfer  of  franchise,  576,  577. 
ultra  vires  contracts,  582. 

ultra  vires  contracts  of  gas  and  water  companies,  589. 
when  carrier  may  refuse  to  perform  public  duties,  587. 

PUNCTUATION, 

consideration  in  construction  of  contracts,  1534. 

PURCHASE  MONEY, 

effect  on  payment  on  statute  of  frauds,  1274. 


Q 

QUALITY, 

damages  for  breach  of  warranty  of  quality,  5113. 
mistake,  106a. 

QUANTUM  MERUIT, 

breach  of  contract,  2101. 

QUARANTINE, 

implied  contract  to  pay  expenses,  1358. 

QUASI  CONTRACTS, 

See  Implied  Contracts. 
defined,  2. 

defined  and  distinguished,  18n. 
distinguished  from  implied  contracts,  1355. 
operativeness  of  statute  of  frauds,  1216. 
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QUESTIONS  FOR  JURY, 

province  in  construing  contracts,  1564. 

sufficiency  of  memorandum  to  take  contract  out  of  statute  of  frauds, 
1340. 

QUIET  ENJOYMENT, 

covenants  in  leases,  4559n,  4560. 

R 
RAILROADS, 

See  Carriers. 
abandonment  of  unprofitable  lines,  587. 
acquisition  and  sales  of  bonds  of  other  companies,  582. 
contracts  for  establishment  of  stations  and  routes,  581. 
grant  of  exclusive  tel^raph  right  over  line,  S93, 
power  to  own  telephone  lines  and  maintain  eating  places,  586. 
purchase  of  equipment  by  receivers,  527. 

RATES, 

discrimination  in  fixing  by  public  service  corporations,  580,  580a. 
impairment  of  franchise  by  rate  regulation,  2737,  2738. 
regulation  as  exercise  of  police  power,  2790. 

RATIFICATION, 

acts  of  agent  by  principal,  455-459,  2934. 

acts  of  partner,  4937. 

alteration  of  contracts,  2018. 

appointment  of  corporate  agent,  550. 

contract  of  married  women,  422. 

contracts  executed  by  drunken  persons,  444. 

contracts  executed  under  duress,  161. 

contracts  made  on  Sunday,  948. 

contracts  of  incapacitated  persons,  277. 

contracts  of  insane  persons,  381. 

illegal  contracts,  1089. 

implied  ratification  of  agent's  acts,  459. 

in  execution  of  contract,  111. 

infant's  contracts,  323-332. 

invalid  issue  of  bonds  by  municipality,  617-619. 

municipal  contracts,  612. 

retention  of  property  by  infant,  325. 

to  prevent  rescission,  2430. 

REAL  ESTATE  AGENTS, 

See  Brokers. 

REAL  PROPERTY, 

conflict  of  laws  as  to  contracts  of  conveyance,  1142. 

partnership  for  dealing  in  real  estate,  488. 

specific  performance  of  contracts  relating  to  realty,  2315-2317. 

RECEIPTS, 

assignability  of  warehousemen  receipt,  3098. 
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RECEIVERS, 

certificates,  529. 

contracts  under  order  of  court,  528. 

general  authority  in  execution  of  contracts,  527. 

personal  liability,  530. 

RECIPROCAL  PROMISES, 
basis  of  contract,  25n. 

RECONSTRUCTION, 

damages  for  failure,  3690. 

RECORDS, 

recording  chattel  mortgages,  4822,  4827. 
recording  conditional  sales,  1599. 
recording  leases,  4539n. 
recording  mortgages,  4640. 

REDELIVERY, 

bailment,  3102. 

REDEMPTION, 

by  junior  mortgagee,  4710. 

by  pledgor,  3050. 

impairment  of  contracts  by  change  in  laws,  2752. 

under  chattel  mortgages,  4844n. 

REFILING, 

chattel  mortgages,  4827. 

REFORMATION, 

adequacy  of  remedy,  2370. 

defective  description,  2375. 

defect  of  execution,  2374. 

demand  as  condition  precedent,  2378. 

effect  of  negligence  of  complaining  party,  2377. 

effect  of  ratification  on  right,  2376. 

form  of  remedy,  2383. 

fraud  as  ground  for  reformation,  2372. 

grounds,  2366. 

insurance  policies,  4290. 

issues,  proof  and  variance,  2392. 

jurisdiction,  2384. 

leases,  2373,  4534n. 

limitations  and  laches,  2385. 

mistake  as  ground  for  remedy,  2366-2371. 

nature  of  remedy,  2365. 

parties  to  suits,  2386. 

persons  against  whom  relief  granted,  2381,  2382. 

persons  entitled,  2380. 

pleadings.  2388,  2392. 

presumptions  and  burden  of  proof,  2393, 

relief  awarded,  2395. 

weight  and  sufficiency  of  evidence,  2394. 
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REGULATIONS, 
carriers,  3314. 

REINSTATEMENT, 

by  insurance  company,  4147. 

REINSURANCE, 

contracts,  4023. 

REJECTION, 

effect  of  rejection  of  offer,  42n. 
offer  by  imposition  of  conditions,  41n. 

RELEASE. 

See  Discharge. 
as  affected  by  intention  of  parties  to  joint  contract,  1483. 
consideration,  2058. 
construction,  2061. 
covenant  not  to  sue,  1485. 
effect,  2063. 

fraud  and  mistake,  2066. 

interest  in  property  as  consideration  for  contract,  245. 
nature  and  essentials,  2056. 
necessity  for  seal,  2059. 
of  rights  as  consideration,  233. 
one  joint  debtor,  1482,  2064. 
pleading,  2067. 

RELIANCE, 

necessity  of  reliance  on  false  statement,  89. 

RELIEF  ASSOCIATIONS, 

regulation  exercise  of  police  power,  2781. 

REMEDIES, 

See  Actions;  Injunction;  Specific  Performance. 
change  or  withdrawal  as  impairment,  2731. 
conflict  of  laws,  1199. 
effect  of  statute  of  frauds,  1217. 
for  breach  of  contract,  2095-2112. 
reformation  of  contracts,  2365-2383. 

REMOTE  DAMAGES, 

breach  of  contract,  2131. 

RENEWAL, 

bills  and  notes,  3449-3451. 
covenants  in  leases,  4557. 
insurance  policies,  4040. 

RENEWAL  NOTES, 

effect  to  purge  usury,  980. 

RENTS  AND  PROFITS, 

mortgaged  property,  4703. 
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RENUNCIATION, 

character  of  notice,  2032. 
essentials,  2027-2032. 
increase  of  damages  after  notice,  2035. 
withdrawal,  2034. 

REPAIRS, 

covenants  in  leases,  4565. 

REPEAL  OF  STATUTES, 

impairment  of  obligation  of  contracts,  685. 

REPRESENTATIONS, 

distinguished  from  warranties  by  insured,  4106i 
to  obtain  insurance,  4105. 

REPUGNANCY, 

construction  of  contracts,  1515. 

duty  to  reconcile  repugnant  provisions,  1526. 

RESALE, 

goods  by  seller  on  default,  5079,  5090. 

RESCISSION, 

acts  amount  td  ratification,  2430. 

building  contracts,  3680-3683. 

burden  of  proof,  2457. 

buyers'  damages,  5115n. 

effect  of  delay,  2642. 

effect  of  expression  of  opinion,  2410. 

effect  of  laches,  on  right,  2431. 

estoppel  to  demand,  2429. 

grounds  for  remedy,  2412. 

illegality  as  ground,  2415. 

inadequacy  of  legal  remedy,  2424-2428. 

misrepresentation  and  fraud,  2413. 

mistake  as  ground,  2417. 

municipal  contracts,  613. 

nature  of  remedy,  2410. 

parties  to  suit,  2442. 

placing  defendant  in  statu  quo,  2434,  5114. 

pleading,  2450-2456l 

relief  against  bona  fide  purchasers,  2441. 

relief  granted,  2460-2462. 

restoration  in  case  of  illegal  contract,  2438. 

return  of  consideration  received  as  condition,  2435. 

right  where  breach  slight  or  casual,  2421. 

specific  performance  of  rescinded  contract,  2315. 

sufHciency  of  proof,  2459. 

when  remedy  at  law  exists,  2428. 

when  restoration  must  be  made,  2436. 

921 


INDEX 

RESERVATIONS, 

in  deeds,  3864,  3865. 
in  leases,  4529. 

RESTORATION, 

as  condition  to  rescission,  2436,  2438. 

consideration  on  disaffirmance  of  infant's  contract,  346-^48. 

RESTRAINT  OF  TRADE, 

a^eements  between  vendor  and  vendee  as  to  conduct  of  business,  803. 

agreements  involving  interstate  business,  807. 

agreements  of  partners  and  employers  not  to  compete,  802. 

contracts  between  employer  and  employe,  813. 

contracts  limited  to  city,  792. 

contracts  of  common  carriers,  817. 

contracts  restricting  resale  of  patented  article,  835. 

contracts  unlimited  as  to  time,  812. 

divisibility  or  severability  of  contracts,  847,  848. 

limitations  in  contracts  as  to  time,  809. 

necessity  that  contract  be  incidental  or  ancillary,  814. 

newspaper  sale  contracts,  801  n. 

patents  and  secret  processes,  833. 

presumption  as  to  validity  of  contracts,  843. 

provision  in  contract  against  competition  in  business,  832. 

reasonable  and  partial  restraints,  799-801. 

regulation  under  police  power,  2788. 

sale  of  good  will,  825. 

unreasonable  restraints,  795. 

RESTRICTIONS, 

use  of  lands  in  deeds,  3877-3881. 

RESULTING  TRUSTS, 

application  of  statute  of  frauds,  1256. 

creation,  505. 

parol  evidence  to  establish,  1646. 

REVENUE  MEASURES, 

contracts  in  violation,  669. 

REVOCATION, 

acts  of  agents,  461. 

authority  of  agent,  2935. 

contract  of  suretyship,  3950-3977. 

offer,  33. 

submission  of  arbitration,  2947. 

REWARDS, 

offer  as  contract,  51. 

RISKS, 

See  Insurance. 
excepted  risks  under  accident  policies,  4391. 
travel  under  accident  policies,  4387. 
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ROAD  DISTRICTS, 

public  corporations,  600n. 

RULES, 

carriers,  3314. 


SAFE  DEPOSIT  COMPANIES, 
duties  and  liabilities,  3105. 

SALARIES, 

assignability  of  salary  of  public  officer,  1434. 

SALES, 

See  Conditional  Sales. 
acceptance,  5054. 

actions  for  breach  of  contract,  5090-5095. 
application  of  rule  of  caveat  emptor,  5006. 
application  of  statute  of  frauds  to  sales  of  land,  1253. 
attempted  sale  by  one  not  owner,  5030. 
buyers'  remedies  for  breach  of  warranty,  5110. 

on  rescission,  5115n. 
certainty  on  contract,  4980. 
conflict  of  laws  as  to  bills,  1157. 
conditional  sales,  1593. 

distinguished  from  mortgages,  4606. 
conduct  by  auctioneers,  2870-2877. 
construction  of  severable  contracts,  1546, 
contracts  within  statute  of  frauds,  1293. 
cumulative  remedies  for  breach  of  warranty,  511  In. 
damages  for  breach  of  contract  of  sale,  2154. 

for  breach  of  warranty,  5112,  5113. 
delivery  of  excessive  quantity,  5049n. 
delivery  to  carrier  for  buyer,  5054. 
distinguished  from  other  transactions,  4983n. 

from,  labor  contracts  under  statute  of  frauds,  1294. 
duty  of  buyer  to  minimize  damages  against  seller,  5117. 
duty  of  seller  to  deliver  and  buyer  to  accept,  4050. 
effect  of  failure  to  disclose  material  facts,  128. 
effect  of  silence  where  there  is  a  duty  to  speak,  123. 
effect  of  usury,  969. 
essentials  of  contract,  4980-4988. 
express  conditions  and  warranties,  4999. 
false  statements  inducing  contract,  71. 
goods  by  description,  5005. 

impairment  of  obligations  by  statute  affecting  sales,  2744. 
implied  conditions  and  warranties,  5003n. 
implied  warranty  negatived  by  express  warranty,  5009n. 
incomplete  delivery,  5047. 
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SALES — Continued. 

lien  of  seller,  5070.  S071. 

meaning  of  term  "more  or  less,"  1816. 

misrepresentations  as  to  character  of  land  sold,  72. 

offer  and  acceptance,  57,  4984n. 

passing  of  title  where  goods  delivered  on  approval,  5020n. 

place  of  delivery,  5042. 

placing  seller  in  statu  quo  on  rescission  by  buyer,  5114. 

price,  4988. 

property  covered  by  chattel  mortgages,  4837. 

purchases  at  pledgee's  sale,  3062. 

regulation  as  exercise  of  police  power,  2793. 

remedies  of  buyer  on  contract,  5105-5117. 

resale  by  seller  on  rescission  of  contract,  5079,  5080, 

reservation  of  right  of  disposal,  5022. 

right  of  stoppage  in  transitu,  5072,  5075. 

rights  of  parties  to  specific  performance,  2287. 

rights  of  unpaid  seller  against  goods,  5056-5080. 

severable  and  entire  contracts,  4997n. 

shippers'  title  previous  to  pa)rment  of  draft,  5041. 

specific  performance  of  contracts  for  sale  of  realty,  2316u 

subject-matter,  498Sn. 

time  as  essence  of  contract,  1552. 

time  of  delivery,  5043. 

transfer  of  right  under  conditional  sales,  1595. 

transfer  of  title,  5115-5018. 

validity  of  contracts  made  on  Sunday,  937. 

waiver  of  conditions  by  buyer,  4998n. 

warranties  as  to  known  or  obvious  defects,  SOOln. 

warranty  in  sale  by  sample,  5008. 

warranty  of  seller,  4995. 

SAMPLES, 

warranty  in  sale  by  samples,  5008. 

SATISFACTION, 

See  AccoftD  and  Satisfaction;  Dischabgb^ 

SATISFACTORY, 

meaning  of  term,  1828. 

SCHOOL  DISTRICTS, 

public  corporations,  600n. 

SCHOOLS, 

impairment  of  contracts  by  tax  exemption  statutes,  2757. 

SEALS, 

contracts  distinguished  from  parol  contracts,  16. 
discharge  of  contract  under  seal,  1860. 
effect  to  presume  consideration,  198. 
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SEALS — Continued. 

necessity  on  release,  2059. 
to  corporate  contracts,  548. 
to  municipal  bonds,  3564. 

SEALED  INSTRUMENTS, 
execution  by  agent,  2847. 
right  of  action  by  benefited  party,  1424. 

SEAWORTHINESS, 

warranty  in  marine  insurance,  4439. 

SECRET  PROCESSES, 

restrictive  contracts,  833. 

SERVICES, 

implied  contract  to  pay,  1363. 

SET-OFF, 

usurious  under  state  laws,  966. 

SEVERABLE  CONTRACTS, 

application  of  statute  of  limitations,  2661. 
construction,  1543. 
examples,  1546. 
sale,  4997n. 

SICK  BENEFITS, 

under  health  policies,  4399. 

SIGNATURE, 

memorandum  under  statute  of  frauds,  1317. 

to  municipal  bonds,  3564. 

persons  to  memorandum  under  statute  of  frauds,  1319. 

to  contract  without  reading,  IZ, 

SILENCE, 

acceptance  of  offer,  48. 

effect  of  silence  where  there  is  a  duty  to  speak,  123. 

SLEEPTNG-CAR  COMPANIES, 
liability,  3330. 

SPECIAL  DAMAGES, 

breach  of  contracts,  2123. 

SPECIFICATIONS, 

building  contracts,  3620. 
reference  to  in  contract,  174. 

SPECIFIC  PERFORMANCE, 

accrual  of  cause  of  action,  2341. 
adequacy  of  remedy,  2278-2280. 
agreement  to  make  gift,  2324. 
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SPECIFIC  PERFORMANCE— Continued. 

alternative  stipulations  in  contracts,  2304. 

building  contracts,  2321,  3755-3757. 

contracts  of  corporations,  2297. 

contracts  of  married  women,  22%. 

contracts  for  continuous  acts,  2322. 

contracts  for  testamentary  provisions,  2325. 

contracts  for  services,  2320. 

contracts  relating  to  personalty,  2318. 

contracts  subject  to  conditions,  2312. 

conveyance  or  tender  thereof,  2333. 

discretion  of  court,  2284. 

effect  of  change  in  value  of  property  during  delay,  2336. 

effect  of  delay  or  default  of  plaintiff,  2335. 

effect  of  impossibility  of  performance,  2285. 

enforcement  involving  hardship,  2286. 

enforcing  partial  performance,  2276. 

essential  of  certainty,  2290-2293. 

form  of  remedy,  2338. 

good  faith  of  party  seeking,  2326. 

illegal  contracts,  2306. 

jurisdiction,  2277. 

jurisdiction  and  venue,  2339,  2340. 

misrepresentation  and  fraud,  2307. 

mistake  in  execution  of  contract,  2306. 

modification  or  rescission  of  contract,  2313. 

nature  of  remedy,  2275. 

necessity  of  completeness  of  contract,  2294. 

necessity  of  consideration,  2304,  2305. 

necessity  of  diligence,  2328. 

necessity  of*  mutuality  of  obligation,  2281. 

optional  contracts,  2310. 

part  performance  of  parol  contract,  2299. 

payment  or  tender  of  consideration,  2334. 

persons  against  whom  relief  may  be  had,  2288. 

persons  entitled,  2287. 

relief  awarded,  2359. 

rescission  where  specific  performance  denied,  2422. 

sale  of  chattels,  2319. 

stipulations  for  liquidated. damages,  2311. 

sufficiency  of  performance  by  plaintiff,  2331. 

sufficiency  of  vendor's  title,  2332. 

time  as  essence  of  contract,  2330. 

time  for  performance,  2329. 

waiver  and  estoppel  to  urge  objections  to  delay,  2337. 

what  contract  enforceable,  2289. 


SPECULATIVE  DAMAGES, 
breach  of  contract,  2131. 
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SPOLIATION, 

Sec  Alteration  of  Contracts. 

STAKE  HOLDERS, 

recovery  of  deposit,  1105. 

STANDARD  POLICIES, 

description  of  property,  4205-4212. 

effect  of  change  in  interest,  title  or  possession,  4260. 

effect  of  concealment  and  misrepresentations,  4217. 

effect  of  mortgage  to  invalidate  policy,  4263. 

effect  of  vacancy  to  suspend  policy,  4280-4282. 

increase  of  risk,  4248. 

incumbrances  on  insured  property,  4235. 

iron  safe  clause,  4313. 

location  of  property  covered,  4213. 

nature  and  characteristics,  4204-4223. 

provisions  relating  to  matters  subsequent  to  loss,  4300-4328. 

provisions  relating  to  interest  and  care  of  property,  4240-4294. 

STATES, 

impairment  of  contracts  between  state  and  individual,  2723. 
parties  to  contracts,  263. 

STATUTE  OF  FRAUDS, 

agreements  in  consideration  of  marriage,  1248. 

agreements  not  to  be  performed  within  a  year,  1277. 

application  to  constructive  trusts,  1256. 

application  to  contracts  which  can  not  reasonably  be  performed  within 

year,  1287. 
application  to  firms  selling  lands,  1262. 
application  to  insurance  contracts,  4039. 
application  to  judicial  sales,  1265. 
application  to  leases  of  lands,  1270. 
application  to  licenses  to  enter  on  land,  1258. 
application  to  partnership  dealing  in  real  estate,  488. 
application  to  party  fence  and  boundary  lines,  1257. 
api>^ation  to  sale  of  fixtures,  1259. 
conflict  «f  laws,  1221. 
construction,  1213. 
contents  of  memorandum,  1308. 
contracts  for  easements,  1267. 
contracts  for  sale  of  corporate  stock,  1291. 
contracts  of  indemnity,  1245. 
contracts  relating  to  land,  1253-1275. 
contracts  to  be  performed  on  death  of  party,  1285. 
contracts  to  continue  during  life,  1285. 
contracts  to  last  a  year  from  future  date,  1278. 
contracts  which  may  be  performed  within  a  year,  1282. 
contract  which  can  not  be  performed  within  a  year,  1281. 
creation  of  constructive  trusts  by  parol,  504. 
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STATUTE  OF  FRAUDS— Continued. 

descriptions  of  realty  in  memorandum,  1309. 

earnest  or  part  pajrment,  1341. 

effect  of  part  performance,  1271. 

effect  of  possession,  1272. 

effect  of  verbal  agreements,  1215. 

effect  on  executed  contracts,  1214. 

effect  on  parol  contract  to  arbitrate,  1266. 

effect  on  quasi  contracts,  1216. 

effect  on  remedies,  1217. 

form  of  memorandum,  1302. 

form  of  signature  to  memorandum,  1317. 

how  invoked,  1224. 

independent  promise  releasing  another,  1243. 

insufficient  performance,  1272. 

intention  as  element  of  promise,  1240. 

language  indicative  of  collateral  promises,  1238. 

necessity  for  a  subsisting  and  binding  obligation,  1229. 

necessity  for  delivery  of  memorandum,  1326. 

necessity  that  memorandum  show  consideration,  1313. 

original  and  collateral  promises,  1231-1235. 

partial  delivery  and  acceptance  to  satisfy  statute,  1333. 

party  to  be  charged,  1320. 

performance  dependent  on  contingency,  1284. 

performance  on  one  side  within  year,  1289. 

personal  defense,  1218. 

persons  required  to  sign  memorandum,  1319. 

promise  to  answer  for  debt  of  another,  1226. 

relinquishment  of  lien,  1242. 

sale  of  growing  trees  and  timber,  1268. 

specific  performance  of  oral  contracts  within  statute,  2296. 

sufficiency  of  memorandum  as  question  for  jury,  1340. 

taking  contract  out  of  operation  of  17th  section,  1328. 

time  when  memorandum  must  be  made,  1324. 

transactions  construed  as  contracts  for  sale,  1293. 

waiver,  1220. 

work  and  labor  contracts  distinguished  from  sale  contracts,  129C 

STATUTES, 

invalidity  of  contract  prohibited  by  statutes,  648. 
retroactive  effect  of  statute  of  frauds,  1213. 

STATUTE  OF  LIMITATIONS, 

See  Limitations  of  Actions. 
conflict  of  laws  as  to  discharge  of  contracts,  1137. 

STIPULATIONS. 

against  assignment  of  contract,  1437. 

STOCK, 

See  Corporations. 
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STOPPAGE  IN  TRANSITU, 
right,  3278,  5072,  5075. 

STREET  RAILWAY  COMPANIES, 
leases  of  property,  583. 
ultra  vires  contracts,  588. 

STREETS, 

license  to  use  as  exercise  of  police  power,  2796. 

STRICT  CONSTRUCTION, 

rule  invalidating  contract  of  insane  persons,  370. 

STRIKES, 

interference  with  performance  of  contracts,  2697. 

SUBJECT-MATTER, 

mistake  as  to  subject-matter  of  contract,  103-lOd 
necessity  of  certainty,  178. 

SUBMISSION, 

See  Arbitration  and  Award. 
SUBROGATION, 

See  Novation. 
under  insurance  contracts,  4035. 

SUBSCRIPTIONS, 
conditional,  1609. 
consideration,  227,  228. 

SUBSTANTIAL  PERFORMANCE, 

See  Performance. 

SUBSTITUTION, 

other  property  on  judicial  mortgages,  4789n. 

SUFFERANCE, 

tenancy,  4587n. 

SUICIDE, 

clause  against  in  life  policies,  4369n,  4371. 

SUNDAY, 

executed  and  executory  Sunday  contracts,  952. 
validity  of  contracts  made  on  Sunday,  925-952, 

SUPERINTENDENTS, 
certificates,  3642. 

SURETYSHIP, 

See  Principal  and  Surety. 
distinguished  from  guaranty,  3930,  3931. 
effect  of  failure  to  disclose  material  facts,  127. 
contracts  of  married  women,  411. 
securing  husband's  debt,  412. 
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TAILOR  SUIT  CLUBS, 

validity  of  contracts,  697. 

TAXES, 

covenant  of  mortgagor  to  pay  taxes,  4629. 
covenants  to  pay  in  leases,  4566. 
impairment  of  contracts  by  laws,  2755-2759. 
recovery  of  illegal  taxes  paid  under  compulsion,  1387. 

TAXI  CAB, 

regulation  of  business  exercise  of  police  power,  279L 

TECHNICAL  TERMS, 

See  Trade  Contracts. 
construction  of  contracts,  15n.    . 
parol  evidence  to  explain,  1665. 

TELEGRAM, 

acceptance  of  offer,  44n,  45. 

TELEGRAPH  AND  TELEPHONE  COMPANIES, 
conflict  of  laws  governing  contracts,  1198. 
contracts  for  connections  between  different  telephone  lines,  590. 
contracts  for  exclusive  privileges,  578. 

damages  for  negligent  transmission  of  delivery  of  message,  2154. 
impairment  of  obligation  of  contract  with  city  as  to  location  of  poles, 

2724. 
ownership  of  telephone  lines  by  railroad  company,  586. 
regulation  as  exercise  of  police  power,  2799. 

TELEPHONES, 

medium  of  acceptance  of  offer,  46n. 

TEMPORARY  INJUNCTION, 

See  Injunction. 

TENANCY, 

See  Leases. 

TENDER, 

amount,  1960. 

conditional  tender,  1964. 

conveyance  to  authorize  specific  performance,  2333. 

consideration  to  authorize  specific  performance,  2334. 

duty  to  keep  good,  1973. 

necessity  of  actual  production  of  money,  1959. 

specific  acts,  1976. 

to  whom  made,  1957. 

waiver,  1970, 

TERMINATION, 

authority  of  agent,  2935. 
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THEATERS. 

customs  to  explain  meaning  of  tontract,  1783. 

THIRD  PERSONS, 

necessity  of  privity  to  fix  liability,  1406-1424. 

THREATS, 

duress,  146. 

TICKETS, 

passengers,  3318. 

TIMBER, 

application  of  statute  of  frauds  to  sales,  1268. 

TIME. 

acceptance  of  offer,  34. 

alteration  of  contract,  2016. 

certainty  as  essential  to  specific  performance,  2292. 

computation  of  time  for  performance  of  contract,  1550. 

delivery  of  subject  of  sale,  5043. 

essence  of  contract,  1551. 

essence  of  contract  to  be  specifically  performed,  2330. 

extension  as  consideration,  236. 

limitation  as  to  claim  for  loss  by  carrier,  3216. 

limitations  as  to  time  in  contracts  in  restraint  of  trade,  809. 

payment  of  municipal  bonds,  3569. 

pajrment  of  usurious  paper,  978. 

performance  of  building  contract,  3713-3720. 

presentment  of  note  for  protest,  3464. 

recording  chattel  mortgages,  4826. 

specific  performance,  2329. 

trade  terms  relating  to,  1820. 

uncertainty  in  contract,  176. 

when  memorandum  must  be  made  under  statute  of  frauds,  1324. 

when  statute  of  limitations  commences  to  run,  2658. 

TITLE, 

assignee  of  contract,  1457. 

effect  of  change  of  insurance,  4260. 

misrepresentations  as  fraud,  84. 

shippers'  title  prior  to  pajrment  of  draft,  5041. 

transfer  by  sale  of  goods,  5015-5018. 

TOMBSTONES, 

liability  of  estate,  513. 

TORTS, 

waiver  and  suing  on  implied  contracts,  1398,  1400. 

TRADE  CONTRACTS, 

"about,"  "almost,"  1818. 
"become  responsible  for,"  1840. 
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TRADE  CONTRACTS— Continued, 
"carload,"  1826. 

"C.  O.  D."  and  "f.  o.  b.,"  1835. 
construction  of  conditions  and  warranties,  1838. 
construction  of  terms  in  contracts  of  sale,  1811. 
essential  of  mutuality,  14. 

'for  collection,"  1829. 

'from  or  after,"  "on  or  about,"  "on  or  before,"  "since,"  1821. 
injunction  to  restrain  violation,  2517. 
"lease,"  1844. 

miscellaneous  terms,  1846. 
"more  or  less"  in  sale  of  personalty,  1816. 
"satisfactory,"  1828. 
terms  relating  to  time,  1820. 
"until,"  "at  once,"  "immediately,"  1822. 

TRADE  TERMS, 

custom  or  usage  to  explain  meaning,  1705. 

TRADING  STAMPS, 

validity  of  issuance,  701. 

TRAFFIC  AGREEMENTS, 

public  service  corporations,  585. 

TRANSFERS, 

bills  and  notes,  3425-3433. 

regulations  for  use  by  passengers,  3314. 

TRAVELING  SALESMEN, 
agency  relation,  2916. 

TREES, 

application  of  statute  of  frauds  to  sales,  1268. 

TRESPASS, 

injunction  to  restrain,  2526. 

TRUSTEES, 

compensation,  506. 

TRUSTS, 

See  Monopolies  ;  Resulting  Trusts. 
constructive  implied  trusts,  504. 
creation,  502. 

creation  of  precatory  trust,  502. 
defined,  501n. 
necessity  of  writing,  503. 
personal  liability  of  trustee,  510,  511. 
powers  of  trustees,  506,  509. 
resulting  trusts,  505. 
when  contract  of  trustee  binds  estate,  510a. 
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TYPEWRITING, 

construction  witji  reference  to  printed  matter  in  contract,  1525. 

U 
ULTRA  VIRES, 

contracts  of  gas  and  water  companies,  589. 
contracts  of  public  service  corporations,  582. 
contracts  of  street  railway  companies,  588. 
municipal  contracts,  614. 
state  as  proper  party  to  raise  question,  564A 

UNAVOIDABLE  ACCIDENT, 
discharge  of  contract,  1891. 

UNCERTAINTY, 

See  Certainty. 

UNCONSCIONABLE  CONTRACTS, 
duress  in  execution,  159. 

UNDERWRITING, 

execution  by  partners,  490n. 

UNDISCLOSED  PRINCIPAL, 
duties  and  obligations,  2849. 
rights  and  liabilities,  466-468. 

UNDUE  INFLUENCE, 

See  Duress. 
burden  of  proof,  3827. 
confidential  relation  of  parties,  3828,  3829. 

UNIFORM  SALES  ACT, 

measure  of  damages,  5108. 

UNILATERAL  CONTRACTS, 
defined,  14. 

UNITED  STATES, 

amenability  to  statute  of  limitations,  2671. 
party  to  contract,  263. 

USAGES, 

See  Customs  and  Usages. 

JJSE  AND  OCCUPATION, 

implied  contract  to  pay  rent,  1397. 

USURY, 

effect  on  contracts,  960-987a. 

V 

VACANCY, 

effect  to  suspend  insurance  policy,  4280. 
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VALUABLE  CONSIDERATION. 

See  Consideration. 
for  contract,  207. 

VALUE, 

false  representations  as  fraud,  72n. 

VALUED  POLICY, 

time  when  damage  ascertained,  4335. 

VARIANCE, 

between  offer  and  acceptance,  39. 
express  contract  by  custom  or  usage,  1713. 

VENDOR  AND  PURCHASER, 

See  Sales. 
certainty  of  contract  as  essential  to  specific  performance,  2291. 
memorandum  as  to  party  to  be  charged  under  statute  of  frauds,  1320, 

1321. 
specific  performance  of  contracts,  2315-2317. 
sufficiency  of  title  tendered,  2332. 

VENDORS'  LIENS, 

on  goods  sold,  5070,  5071. 

VENUE, 

injunction,  2589. 

specific  performance,  2340. 


W 


WAGER, 

assignability,  1434. 


WAGERING  CONTRACTS, 

collateral  agreements,  1024. 

futures,  995. 

intention  to  deliver  or  not  deliver  as  element  of  contract  in  future, 

996,998. 
margin  transactions,  1002. 
necessity  of  intent  to  deliver  goods,  995. 
recovery  of  money  lost  in  gaming,  1019. 
securities  given  for  gambling  debts,  1028. 

validity  as  between  original  parties  and  those  with  notice,  1015. 
validity  of  notes  given  in  payment  of  gambling  debt,  1014. 

WAGES, 

impairment  of  contract  of  change  of  method  of  payment,  2772. 
regulation  of  payment  exercise  of  police  power,  2784-2785. 

WAIVER, 

architects'  certificates,  3732. 
breach  of  contract,  2050. 

as  ground  for  damages,  2051. 

934 


INDEX 

WAIVER— Continued. 

conditions  of  sale  by  buyer,  499fin. 

covenants,  1614. 

defense  of  usury,  961. 

discharge  of  contract,  1858. 

forfeiture  and  title  under  conditional  sale,  1597. 

limitation  of  carrier's  liability,  5217. 

performance  of  contract,  1888 

prepasrment  of  insurance  premium,  4183. 

presentment  of  bill  or  note  for  protest,  3469« 

proof  of  loss  under  policy,  4308. 

restrictions  in  deed,  3881. 

right  to  rescind  building  contract,  3683. 

statute  of  frauds,  1220. 

sufficiency  of  waiver  by  insurance  agent,  4184. 

tender,  1970,  1971. 

time  limit  in  building  contract,  3715. 

tort  and  suing  on  implied  contracts,  1398,  1400» 

vendors'  liens,  5071. 

warranties  by  insured,  4180. 

WAR, 

capacity  of  aliens  to  contract,  265. 
enlistment  by  minors,  292. 

WAREHOUSEMEN, 

care  in  custody  of  thing  stored,  3100. 

delivery  by  carrier,  3264. 

duties  and  liabilities,  3100. 

liability  before  storage,  3097. 

liability  of  carrier,  3272. 

liens,  3101. 

nature  of  relation,  3096. 

receipts,  3098. 

WARRANTIES, 

affirmative  and  promissory  warranties  by  insured,  4107. 

as  to  fitness  of  subject  of  sale,  5007. 

bailment  for  hire,  3073. 

breach  of  warranty  by  insured,  4108. 

breach  of  warranty  of  sole  ownership,  4222. 

buyers*  remedies  for  breach,  5110. 

collateral  to  contract,  4999. 

distinguished  from  representations  of  insured,  4106. 

effect  of  failure  to  disclose  material  facts,  129. 

effect  of  misrepresentations,  4118. 

effect  of  mistake  by  insured,  4113. 

implied  warranties  in  assignments,  1456. 

in  contract  of  sale,  5003n. 

negatived  by  express  warranty,  5009n. 
insurance  policies,  4111. 
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WARRANTIES— Continued. 

measure  of  damages  for  breach,  5112,  5113. 
seaworthiness  under  marine  policy,  4439. 
test  of  materiality  by  insured,  4119. 
under  sales  contract,  4995. 

WASTE. 

by  mortgagor,  4708. 

WATER  COMPANIES, 

implied  contract  of  water  company  to  furnish  adequate  supply,  1358t]» 
impairment  of  franchise  by  rate  regulations,  2738. 
protection  of  exclusive  grants,  2735. 
ultra  vires  contracts,  589. 

WELLS. 

performance  of  contracts  to  sink,  3691. 

WHAT  LAW  GOVERNS, 

See  Conflict  of  Laws. 
WILLS, 

office  to  confer  power  on  executor,  517. 

specific  performance  of  testamentary  contracts,  2325. 

WITHDRAWAL, 

renunciation,  2034. 

WITNESSES. 

attestation  of  deeds,  3899. 

WORK  AND  LABOR, 

implied  contract  to  pay  for  services,  1363. 

WORKMEN'S  COMPENSATION  LAWS, 
exercise  of  police  power,  2804. 

WORDS, 

construction  of  general  and  particular  words,  1532. 

construction  of  words  and  figures,  1527. 

doubtful  words  construed  against  party  using  them,  1528. 

interpretation  in  contracts.  1509. 

parol  evidence  to  explain  meaning,  1661. 

WRITING, 

construction  of  instrument  partly  written' and  partly  printed,  1525. 

WRITS. 

injunction,  2615. 

Whole  number  of  pages  in  this  volume,  1048. 
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